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STATEMENT OF FACTS 

1. The Claimant, Contifica Asset Management Corp.(“CAM”), a company incorporated 

under the laws of the State of Cronos, is a member of a major international conglomerate, 

Contifica group. The parent company of the group, Contifica Enterprises Plc, is 

incorporated in Prosperia. The Respondent, the Republic of Ruritania, signed the Cronos-

Ruritania BIT (“CR BIT”) with the State of Cronos on 15 March 1997. 

2. FBI is Ruritania’s oldest and largest brewery owned by the State Property Fund of 

Ruritania (a state establishment incorporated under the laws of Ruritania) until 2008.  

3. Due to the financial crisis that severely affected Ruritania’s economy, the government 

decided to privatize a number of assets including the FBI. In the beginning of 2008, an 

international tender was announced, and on 30 June 2008 Contifica Spirits was declared 

the winner of the tender.  

4. On 30 June 2008, Contifica Spirits and the State Property Fund of Ruritania entered into 

a share purchase agreement (“SPA”) providing for the acquisition of all shares in FBI for 

USD 300,000,000. 

5. On March 2010, the shares in FBI were transferred from Contifica Spirits to Claimant. 

On the same day Claimant acquired rights to the principal intellectual property used by 

FBI (by assigning respective registrations), including Ruritanian-registered trademarks 

corresponding to the brands of beer produced by FBI (including FREEBREW), and trade 

dress registrations with respect to the designs of the beer bottles and cans(including the 

iconic 0.8 FREEBREW bottle). 

6. On 20 November 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (“MAB Act”), which prohibited the marketing of 

any alcoholic beverages (including beer) on television and at sporting events. 

Furthermore, the law made it illegal to serve beer at sport facilities, outdoor and at any 

place from 9 pm till 9 am. The act also imposed a requirement that trademarks/brands of 

beer be written in the same font and color as all the other text on the label.  

7. The MAB Act also prohibited sale of alcohol in containers of over 0.51. As a result, FBI 

implemented a reconfiguration of its bottling line for FREEBREW which was completed 
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in April 2011. 

8. Human Health Research Institute (“HRI”), a government-funded institution, released a 

report(based on a clinical study which started in October 1999 and was carried out for a 

period of 10 years) claiming that consumers of FREEBREW beer were exposed to a 

higher risk of cardiac complications due to the effects of Methyldioxidebenzovat, an 

active chemical ingredient found in Reyhan concentrate.  

9. On 30 June 2011, the Ministry of Health and Social Security adopted an ordinance, 

which requires any product containing Reyhan concentrate to be labeled with an explicit 

warning that “This product contains Reyhan concentrate, consumption of which 

according to the results of scientific research may lead to higher risk of cardiac 

complications”. 

10. In July 2011, FBI was provided with access to the report and the underlying materials 

and discovered that 2005 interim report, which came to the same conclusions, was sent 

by the HRI to the Ministry of Health and Social Security. 

11. On 20 August 2011, FBI wrote to the Ministry of Health and Social Security pointing out 

flaws in the analysis conducted by the HRI. FBI requested that the labeling requirement 

be lifted pending further investigation of the matter. On 25 August 2011 the Ministry 

denied this request. 

12. On 15 March 2012, the Board of Directors of FBI decided to partially suspend 

production decreasing the output to 5,000,000 decaliters per annum.  

13. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced investigation 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group, who were 

suspected to be involved in bribery of the officials of the State Property Fund of 

Ruritania in connection with the acquisition of the FBI shares. On 19 December 2011, 

Messrs Goodfellow and Straw were notified of the ongoing criminal proceedings. 

14. On 23 December 2011, Messrs. Goodfellow and Straw were detained in the Freecity 

International Airport, when boarding their flight to Prosperia. A video of their detention 

was aired through Free TV, the Ruritania’s most popular TV channel.  

15. The executives were detained in a cell in the Freecity International Airport until 3 
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January 2012. The criminal investigation against them was terminated due to insufficient 

evidence on 20 June 2012. 

16. On 10 December 2011, Claimant wrote to the President and the Minister of Foreign 

Affairs of the Respondent to settle the dispute amicably. On 31 May 2012, Claimant 

again wrote to the President of Ruritania. No response was received to any of these 

letters. 

17. On 30 September 2012, Claimant filed a request for investor-state arbitration against the 

Respondent before the German Institution of Arbitration (DIS) under the UNCITRAL 

arbitration rules.  
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ARGUMENTS 

 
PART ONE: JURISDICTION 

 

1. The Respondent submits that the Tribunal holds no jurisdiction over the claims brought 

by the Claimant because there has been no legitimate investment made into Ruritania (I) 

and the alleged investment is a practice of illegal treaty shopping (II). Moreover, State 

Fund of Ruritania’s action of alleged breach is not attributable to the Respondent (III). 

Even if Fund’s action is attributable, Claimant must bring the claim to ICC according to 

the forum selection clause of Share Purchase Agreement because the alleged breach does 

not constitute a breach of international law obligation (IV). 

2. The investment dispute is based on Cronos-Ruritania BIT, which provides for an 

international legal framework, 

I. THE TRIBUNAL HOLDS NO JURISDICTION OVER THE CLAIMS AS 

CLAIMANT HAS NOT MADE ANY INVESTMENT UNDER ARTICLE 1 OF 

CRONOS-RURITANIA BIT 

3. The Respondent submits that the Tribunal has no jurisdiction over the claims   brought 

before it by the Claimant, as the Claimant does not qualify as an investor under the 

Cronos-Ruritania BIT because it has not made any legitimate investment into Ruritania. 

4. The Preamble of the Cronos-Ruritania BIT emphasis that the purpose of encouraging and 

protecting such Investments lays on the prosperity of both nations and the welfare of 

their nationals
1
. Tribunal in Salini v Moroco, stated when reading the Convention's 

preamble, one may add the contribution to the economic development of the host State of 

the investment as an additional condition
2
. Considering Claimant only paid less than 

USD 5,000 for the shares of FBI, which is worth USD 300 million, there has been no 

substantial investment made into Republic of Ruritania in the means of prosperity and 

welfare of Republic of Ruritania. 

5. Claimant may contend that the one should understand the word “investment” as in 

                                           
1
 Preamble, Cronos-Ruritania BIT, Record page 9 

2
 Salini v Moroco, ¶ 52 
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accordance with its ordinary meaning and therefore the purchase of shares in the present 

case does account for investment under the Cronos-Ruritania BIT. However, the 

Respondent invites the Tribunal to understand the word “investment” considering the 

purpose of the BIT that is stated in the Preamble according to Art 31.1 of Vienna 

Convention, which states that: 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose. 

Contending that Cronos-Ruritania BIT should provide its protection to the extend to such 

alleged investment without making any substantial investment into Ruritania is against 

the good faith since the object and purpose of the BIT should be taken into account when 

interpreting the word “investment”. Therefore the Respondent invites the Tribunal to 

exclude alleged investment by the Claimant that did not bring any contribution to the 

economic development of Ruritania 

6. In conclusion, the Respondent submits that Claimant has not made any substantial nor 

legitimate investment and as a result, such investment cannot be protected under Cronos-

Ruritania BIT. In turn, this leaves the Claimant without the necessary standing to bring 

arbitral proceedings before this Tribunal. 

II. INVESTMENT MADE BY THE CLAIMANT IS AN EXAMPLE OF ILLEGAL 

TREATY SHOPPING 

7. Tribunals in the past found they had no jurisdiction over numerous cases when the 

investment was the case of illegal treaty shopping. The Respondent submits that 

Claimant’s acquiring shares of FBI is not a bona fide investment, but an example of 

illegal treaty shopping, which constitutes an abuse of process. 

8. The Respondent invites the Tribunal to focus on series of factors that the Tribunal of 

Phoenix v Czech Republic has stated when it dismissed the case because the investment 

made by Phoenix was a case of illegal treaty shopping. The Tribunal stated two critical 

factors to take into consideration when deciding whether the investment was the case of 

illegal treaty shopping. 

9. The Tribunal of Phoenix v Czech Republic considered timing of the investment as a first 
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factor deciding whether the investment was the case of illegal treaty shopping. The 

Tribunal concentrated on whether the investor was already aware of the difficulties on 

the investment at the time of the investment. The Czech citizen, who owned Benet Praha 

and Benet Group, was already in civil proceedings in Czech court for public prosecution 

for tax and custom duty invasion when it sold the companies to Phoenix Action, an 

Israeli company. Based on the facts, the Tribunal noted that Phoenix was already 

burdened with civil litigation as well as problems with tax and custom problem and 

confirmed that the manifest purpose behind its purchase of the Benet Companies was an 

attempt to render their purely domestic disputes subject to the protections of the BIT 

rather than to conduct business
3
. The approach has been reaffirmed in Tribunal of Pac 

Rim Cayman v El Salvador when it stated that foreseeability of a future dispute is a 

strong evidence of abusive purpose
4
 

10. Second critical factor the Tribunal of Phoenix v Czech Republic took into consideration 

was substance of transaction. In the case, the investment was the purchase of shares in 

Czech companies BP and BN. In the case of BP, the amount of Phoenix paid for the 

shares was handed onto a company Mr. Beno family controlled and all the transfers of 

interest were done within Mr. Beno family. In short, the alleged investment was made to 

the company of BP itself and was a redistribution of the asset within the family
5
.  

11. Tribunal in Mobil v Venezuela also denied its jurisdiction finding that the investment in 

this case was illegal treaty shopping. When certain difficulties had arisen with the new 

Venezuelan government over royalties and income tax, Mobil restructured its investment 

by interposing a Dutch holding company and brought a claim relying on BIT between 

Netherlands and Venezuela. Tribunal found that the aim of the investment was to provide 

protection against breaches of their rights by the Venezuela authorities by gaining access 

to ICSID arbitration and stated, 

204. …. The aim of the restructuring of their investment in Venezuela through 

a Dutch holding was to protect those investments against breaches of their 

rights by the Venezuelan authorities by gaining access to ICSID arbitration 

through BIT. The Tribunal considers that this was a perfectly legitimate goal 

as it concerned future dispute. 

                                           
3
 Phoenix v Czech Republic, ¶ 141 

4
 Cayman v El Salvador, ¶ 2.96-100 

5
 Phoenix v Czech Republic, ¶140 
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205. With respect to pre-existing disputes, the situation is different and the 

Tribunal considers that to restructure investments only to gain jurisdiction 

under a BIT for such disputes would constitute, to take the words of the 

Phoenix Tribunal, ‘an abusive manipulation of the system of international 

investment protection under the ICSID Convention and the BITs
6
. 

The approach has been reaffirmed in dissenting opinion of Tokios Tokles v Ukraine
7
. 

12. The Respondent submits that Claimant was already aware of the difficulties on the 

investment occurred at the time of investment which was when the shares were 

transferred. On 17 March 2010, when the transfer of shares took place
8
, was just two 

months after the New Way Party secured its majority place in Ruritanian Parliament
9
. 

The New Way Party took a hard stance towards the marketing and sales of alcohol all the 

way through the election and the issue was widely publicized
10

. Also, according to public 

opinion surveys, the New Way party was forecasted to secure 215-220 places in 

Parliament (according to one survey) and 190-200 places (according to another) out of 

400 seats
11

. 207 of the 400 members of the Parliament voted for the MAB Act
12

. 

Therefore, considering the issue was wildly publicized and the public surveys showed 

that the New Way Party would secure majority place in the Ruritanian Parliament, any 

reasonable investor including the Claimant, would have expected that tougher 

regulations would be adopted in the near future. Claimant may contend that the change in 

regulations was brought in hand on 20 November 2010, which is after the transfer of 

shares occurred. However, the Tribunal should focus on the fact that Claimant was 

already aware of the possibility of dispute at the point of investment that would lead to 

present claim, not the point when change of regulations were brought in. 

13. Moreover, the Respondent relies on the Memorandum addressed to Mr. Goodfellow
13

, 

which states that the Contifica Group needs to implement the restructuring quite quickly 

and transfer the assets to one of the Contifica group companies in another country. 

Focusing on the reason why urgency was implied in the Memorandum when it stated the 

                                           
6
 Mobil v Venezuela, ¶204, 205 

7
 Tokios Tokles v Ukraine, Dissenting Opinion ¶6 

8
 Facts, p. 3 

9
 Facts, p. 21 

10
 Procedural Order no.2, #9 

11
 Procedural Order no.3, #19 

12
 Procedural Order no.3, #6 

13
 Memorandum, p. 24 
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need of restructuring of the company, the Claimant was already aware of the regulatory 

changes in alcohol that were about to be brought in. The fact that Memorandum was 

written on 1 March 2010, which is when the issue of regulatory changes was widely 

publicized in Ruritania also supports Claimant’s alleged investment was a mere attempt 

to bring international claims under the BIT between Cronos and Ruritania. 

14. Respondent invites the Tribunal to focus on substance of traction in the present case. 

Claimant acquired the shares of FBI, which is worth more than USD 300 million for less 

than USD 5,000
14

. The substance of transaction therefore does not exist, as there was no 

legitimate investment made to the Republic of Ruritania. The Tribunal of Caratube v 

Kazakhstan decided there has been no substance of transaction when the Claimant made 

a putative transaction to pay USD 6,500 for 92 % for an enterprise into which over USD 

10 million have been invested
15

 and stated: 

If the payment of only a nominal price and lack of any other contribution by 

the purported investor must be seen as an indication that the investment was 

not an economic arrangement, is not covered by the term ‘investment’ as used 

in the BIT, and thus is an arrangement not protected by the BIT
16

. 

Considering there had been no substantial transaction between the Claimant and the 

Respondent, the purpose of investment was merely to obtain the access of the protection 

of the investment the BIT, which the BIT was not designed to protect. 

15. The Respondent asks the Tribunal to unveil the substance of alleged investment that has 

been made by the Claimant to understand the purpose of the investment. Claimant was 

already aware of the difficulties on the investment at the time of investment and there 

was no substance of transaction. The present transaction is not a legitimate investment, 

but a transparent attempt by the investor to try and raise a claim under the Cronos-

Ruritania BIT, which is a classic example of illegal treaty shopping. Accordingly, the 

Respondents requests the Tribunal to dismiss the Claimant’s claim as the Claimant’s 

investment is not protected by the BIT. 

16. In conclusion, Claimant’s claim is an abuse of process as the purpose of investment lays 

in bringing international litigation against the Respondent a the investment made by the 
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 Facts, p. 3 
15

 Caratube v Kazakhstan, ¶437 
16

 Ibid, ¶435 
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Claimant is a case of illegal treaty shopping. Therefore the Respondent asks the Tribunal 

to dismiss the case since the Tribunal has no jurisdiction over the present case. 

 

III. REPUBLIC OF RURITANIA IS NOT A PARTY TO THE SHARE PURCHASE 

AGREEMENT BECAUSE THE ACTION OF THE FUND IS NOT 

ATTRIBUTABLE TO THE STATE 

17. The Respondent submits that Republic of Ruritania, a distinct and separate legal entity 

from the State Fund of Ruritania, is not a party to the Share Purchase Agreement. 

Therefore, the alleged breach of the Share Purchase Agreement claimed by the Claimant 

does not constitute a breach of the Cronos-Ruritania BIT 

18. Article 5 of Drafts Article on Responsibility of States of International Wrongful Acts 

(ILC Articles), a commonly accepted customary international law, states that in order for 

a conduct of a person or entity, which is not an organ of the state to be attributed to the 

state, the state law must empower the person or entity to exercise elements of the 

governmental authority. In other words, Article 5 deals with the attribution to the state of 

conduct of bodies, which are not state organs, like Fund in the present case, but are to 

exercise governmental authorities
17

. 

19. The Respondent invites the Tribunal to focus on EDF v Romania case when the Tribunal 

distinguished commercial actions from governmental action under the function test and 

stated that the auction of commercial space at the Otopeni Airport is not an exercise of 

governmental authority
18

.  Although airport serves certain public function, Tribunal 

focused on whether the action, which was the auction of commercial space, was to 

exercise governmental authority.  The Tribunal in Hamster v Ghana State also stated 

that public entity empowered some “prérogatives de puissance publique,” does not 

resolve the issue of attribution
19

 and stated: 

193. … it is well established that for an act of a separate entity exercising 

elements of governmental authority to be attributed to the State, it must be 
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 2008 Drafts Articles on Responsibility of States of International Wrongful Acts, with Commentaries, UN 
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 EDF v Romania, ¶¶196-197 
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shown that the precise act in question was an exercise of such governmental 

authority and not merely an act that could be performed by a commercial 

entity. 

This approach has been accepted by numerous cases including Maffezini v. Spain case 

where it stated that different acts performed by a separate State entity (SODIGA), having 

been entrusted with some governmental powers cannot be attributed to the Spanish 

State
20

. 

20. In order for the State Fund of Ruritania’s action to be attributed to the Republic of 

Ruritania, the conduct of the Fund must be to exercise governmental authority since the 

Fund is a separate legal entity and not an organ of the Republic of Ruritania
21

. However, 

Fund’s action was carrying out a purely commercial activity and was not a conduct of 

any sovereignty activities on behalf of Ruritania to exercise governmental authority. In 

the beginning of 2008, the Fund decided to sell the brewery to a private investor and on 

30 June 2008, Contifica Sprits was declared the winner of the tender and on the same day, 

Contifica Spirits and the Fund entered into a share purchase agreement
22

. The sale and 

disposal of commercial assets is not an area of police power traditionally reserved for 

sovereign states. 

21. The Claimant may contend that Fund’s intention of privatizing the FBI was to provide 

remedy for the Ruritania’s significant budget deficit brought by the financial crisis, 

which severely affected Ruritanian economy
23

. However, Respondent submits that these 

facts alone do not suffice to attribute all actions of the Fund to the Respondent. The 

Respondent asks the Tribunal to adopt approach of the ICJ in the Nicaragua case, where 

it was held that the issue of attribution should be decided upon the actual participation 

and the direction given by the State in individual instances
24

. Therefore the Tribunal must 

rely on the functional test and establish whether specific action or omissions are 

essentially commercial rather than governmental in nature regardless of its purpose. 

While Fund sold the FBI shares in the public purpose of minimizing budget deficit of 
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Ruritania, the action itself is purely commercial in nature. 

22. Claimant also may contend that the Fund was incorporated under the laws of Ruritania 

and the principal managing bodies of the Fund are the Board of Governors, which are 

appointed by the government of Ruritania. However, the Respondent asks the Tribunal to 

focus on the fact that Fund owned the FBI until it was privatized in June 30 2008. It 

shows that fund was not established under the sole purpose of privatizing the FBI but to 

exercise and operate a private company. Moreover, Tribunal should again, rely on the 

function test rather than strutucture to decide whether its action is attributed to the State 

according to Article 5 of ILC. Tribunals in the past denied the attribution of separate 

entity although was it was granted with governmental power because the fact does not 

lead to the conclusion that all of its conduct including purely commercial business 

decision, are governmental in nature
25

. 

23. Therefore, the Tribunal should focus on the nature of the action that the Fund took when 

deciding whether the action is attributed to the Respondent. The facts that the Fund’s 

action was to carry out certain public purpose of minimizing Ruritania’s budget deficit 

and the government of Ruritania appointed its main members are irrelevant with the 

nature of the action itself. Selling private company and its shares is a purely commercial 

decision regardless of its purpose and the Fund’s structure. Therefore, the Fund’s alleged 

breach cannot be attributed to the Republic of Ruritania, the Respondent. 

24. In conclusion, the alleged breach, which was done by the Fund, was a commercial 

conduct not an exercise of governmental authority, and therefore cannot be attributed to 

the Republic of Ruritania. The Respondent asks the Tribunal to dismiss the case since the 

Respondent holds no responsibility over the alleged breach under the Cronos-Ruritania 

BIT. 

 

IV. REPUBLIC OF RURITANIA IS NOT A PARTY TO THE SHARE PURCHASE 

AGREEMENT AND CLAMANT IS SUBJECT TO FORUM SELECTION 

CLAUSE IN THE SHARE PURCHASE AGREEMENT 
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25. Even if the action of the Fund does attribute to the Respondent, Claimant should submit 

its claim to the ICC according to Article 14.2 of the Share Purchase Agreement where it 

clearly shows that the Parties have already consented to the exclusive jurisdiction 

regarding all disputes arising out of or in connection with Share Purchase Agreement as 

it states: 

All disputes arising out of or in connection with the present Agreement shall 

be finally settled under the Rules of Arbitration of the International Chamber 

of Commerce by three arbitrators appointed in accordance with the said 

Rules in Geneva 

26. The Claimant may contend it may bring claims to the DIS as the alleged breach of the 

Share Purchase Agreement falls within the wording of “any other obligations” under 

Article 6.2 of the Cronos-Ruritania BIT which states 

Each Contracting State shall fulfill any other obligations it may have entered 

into with an Investor or an Investment of an Investor of the other Contracting 

State 

However, the Respondent invites the Tribunal to interpret the term “any obligation” 

narrowly as the purpose of the provision is to protect investors from the violations of 

specific commitments made by the host state as a sovereign. 

27. Under Customary International Law
26

, it is doubtful whether breach by a state of its 

contractual obligations constitutes a breach of international obligations unless it is a 

breach of a treaty. The Respondent would like to emphasize that breach of international 

law is clearly distinguished from contractual breach and the Article 6.2 of the BIT is an 

affirmation of this customary international law rule. In SGS v Pakistan, the Tribunal 

stated that the BIT does not purport to state that breaches of contract alleged by an 

investor are automatically elevated to the level breach of international law
27

. The 

Tribunal also reconfirmed the customary international law- a violation of a contract 

entered into by a State is not by itself, a violation of international law
28

. The approach 
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has been reaffirmed in the case of Salini v Jordan
29

. 

28. The Respondent submits that the alleged breach by the Claimant is a breach of the Share 

Purchase Agreement between the Fund and Contifica Groups and such does not 

constitute a violation of specific commitments made by the Republic of Ruritania as a 

sovereign. Unlike contractual breaches, such violations that are elevated to the level of 

international breaches would include granting a license or a concession, undertaking not 

to raise taxes for a period of years. On the other hand, the alleged breach by the Claimant 

is a contractual breach of Share Purchase Agreement that is irrelevant with any sort of 

sovereign action on behalf of Ruritania, and thus it cannot be protected under Cronos-

Ruritania BIT. Therefore, Art 6.2 of the BIT does not elevate such alleged breach up to a 

level of international law breach. 

29. Moreover, the Respondent invites the Tribunal to read Art 6.2 considering the location of 

Art 6.2 in the BIT. The Tribunal in SGS v Pakistan stated that, 

169. Another consideration that appears to us to support our reading 

of Article 11 of the BIT, is the location of Article 11 in the BIT. The context of 

Article 11 includes the structure and content of the rest of the Treaty. We note 

that Article 11 is not placed together with the substantive obligations 

undertaken by the Contracting Parties in Articles 3 to 7…
30

 

170. Given the above structure and sequence of the rest of the Treaty, we 

consider that, had Switzerland and Pakistan intended Article 11 to embody a 

substantive “first order” standard obligation, they would logically have 

placed Article 11 among the substantive “first order” obligations set out 

in Articles 3 to 7. The separation of Article 11 from those obligations by the 

subrogation article and the two dispute settlement provisions (Articles 

9 and 10), indicates to our mind that Article 11 was not meant to project a 

substantive obligation like those set out in Articles 3 to 7, let alone one that 

could, when read as SGS asks us to read it, supersede and render largely 

redundant the substantive obligations provided for in Articles 3 to 7…
31

 

When reading Art 6.2, the Respondent asks the Tribunal to consider the location of the 

Art 6.2 and take Article 6.1 of the BIT into account when understanding the wording of 

“any other obligation” in Art 6.2. Art 6.1 clearly states the interpretation of “any other 

obligations” as “international obligations existing at present”. 
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30. The Claimant may contend that since Article 6.2 is located right after Article 2 through 

6.1, which are substantive obligations, article 6.2 should be interpreted broadly since it 

was inserted to broaden the area of substantive obligations to provide further protection 

of the investment reciprocally. However Respondent submits that should Art 6.2 was to 

broaden the area of obligation to provide further protection, it would have been stated in 

a distinctive clause from Art 6.1, which is a MFN clause. However, Art 6.1, located 

under the same clause with Art.6.2, clearly provides its interpretation of “any other 

obligation” as an “international obligation”. 

31. Considering the general rule of interpretation of a treaty, which is stated in Article 31 of 

Vienna Convention, Article 14.2 of Share Purchase Agreement is an exclusive forum 

selection clause. Article 14.2 clearly states ‘all disputes arising out of or in connection 

with the Agreement shall be finally settled by ICC arbitration’. Understanding the clause 

in accordance with its ordinary meaning, it excludes any other possible procedures, 

including dispute settlement procedures under investment treaties and states ICC as its 

one and only exclusive dispute settling tribunal. 

32. The Claimant may also contend that based on numerous cases, the form selection clause 

of the Share Purchase Agreement does not explicitly refer ICC as its exclusive 

jurisdiction, and thus the Claimant may bring its claim under the Cronos-Ruritania BIT 

as it is meant to provide the investors international law “safety net”
32

. However, the 

Tribunal in such cases has exercised its jurisdiction over the forum selection clause to 

provide international law protection to the investors as it referred domestic court as its 

exclusive jurisdiction. The Respondent asks the Tribunal to focus on Article 14.2 of the 

Share Purchase Agreement stating ICC as its jurisdiction, an international court instead 

of a domestic court of Ruritania that is capable of providing sufficient international law 

protection to the investor. Therefore, there is no reason to overrule the form selection 

clause of the Share Purchase Agreement, which excludes any other possible procedures, 

including dispute settlement procedures under investment treaties. Claimant should bring 

the claim to the exclusive jurisdiction of ICC arbitration. 

33. In conclusion, the Claimant must abide by the arbitration clause, which can be found in 

the Article 14.2 of the Share Purchase Agreement, as Article 6.2 of the BIT does not 
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provide any obligations on behalf of Ruritania. Therefore the Claimant should submit its 

claims against the Fund to ICC arbitration. 

 

CONCLUSION ON JURISDICTION 

34. The Tribunal is respectfully requested to find that it does not have jurisdiction over the 

Claimant’s submissions. Firstly, the Claimant fails to qualify as an investor under Art. 1.3 

of the Cronos-Ruritania BIT as the Claimant has never made any legitimate investment 

into the Republic of Ruritania. Secondly, Claimant’s investment is a case of illegal treaty 

shopping which the Cronos-Ruritania BIT cannot provide its protection for. Thirdly, 

alleged breach claimed by the Claimant is contractual breach, which cannot be attributed 

to Republic of Ruritania, the Respondent, nor can it be elevated as an international law 

breach under Art 6.2 of the Cronos-Ruritania BIT. Therefore the Respondent submits the 

Tribunal to dismiss Claimant’s claim, as it is inadmissible and has no jurisdiction over 

the present case. 
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PART TWO: MERITS 

 

35. (I) The Respondent submits that the Claimant is not entitled to claim compensation for 

the non-discriminatory, regulatory measures the Respondent enacted into law to protect 

security and safety of its people, especially the youth and reduce alcohol dependence 

because it is not an expropriation (II) nor a violation of the Fair and Equitable treatment. 

(III) Even assuming that respondent has breached its treaty obligations in some way, the 

Claimant is not entitled to compensation for the losses incurred by its subsidiaries, as 

they are not an investment under the BIT. (IV) Nor is the Claimant entitled to claim for 

moral damages of the executives under the BIT, and even if it were, such damages are 

not compensable in the present case as Claimant has failed to establish the existence of 

"exceptional circumstances" warranting compensation. 

36. It is on the Claimant that the Burden of proof in the present case rests wholly. Judge 

Higgins in the Oil Platforms case noted that preponderance of evidence is the standard in 

arbitration cases.
33

 In the light of preponderance of evidence, the Respondent asserts that 

the Claimant fails to show that the Respondent is in breach of any of its obligations under 

the BIT and general international law. 

 

I. THE MEASURES RESPONDENT TOOK ARE NOT EXPROPRIATORY 

37. The Respondent submits that no compensation is entitled to the Claimant on the grounds 

of Article 4 or customary international law. In the absence of an express definition of an 

expropriation in the present BIT, the Respondent invites the tribunal to adopt 

“Regulatory takings” recognized by customary international law and judicial practice 

which was known to and understood by the Claimant and the Respondent when 

concluding this BIT. (A) The MAB Act and the Reyhan labelling ordinance-the 

measures-are bona fide regulatory measures that are within the Respondent’s police 

powers for which no compensation is due. (B) On the other hand, the Claimant has failed 

to establish the occurrence of an expropriation or effect of which is equivalent to 
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expropriation-indirect expropriation- in the case at hand. 

 

A. THE MEASURES RESPONDENT TOOK ARE REGULATORY TAKINGS 

38. It is a principle of international law that the state is sovereign and is therefore free to 

choose how it will develop its political, social, economic, and cultural systems. 

Regulatory measures that are taken by State authorities in the exercise of their public 

order function-tax, export bans, general measures in the field of anti-trust- frequently 

have negative effects on private property rights including those of foreign investors. 

While a taking has certainly occurred, it is not acknowledged a compensable 

expropriation, nor is it possible to compensate a foreign investor for every measure taken 

by the host State that has some adverse effect on its business operation. This 

demonstrates that governmental regulations accepted within the police power of States-

regulatory takings-are a sovereign right and there could be no right in international law 

to compensation in respect of such taking
34

. 

39. According to the standard applied by many arbitral tribunals, States are not liable to pay 

compensation to a foreign investor when in the normal exercise of their regulatory 

authority they adopt for (i) a bona fide public purpose (ii) in a non-discriminatory 

generally applied manner. 

It is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their 

regulatory powers, they adopt in a non-discriminatory manner bona fide 

regulations that are aimed at general welfare.
 35

 

i. Bona Fide Public Purpose 

40. The MAB Act which restricts the marketing of alcoholic beverages at certain places 

during certain times, requires plain packaging and prohibits sale of alcohol in containers 

of over 0.5l, is a valid and important regulatory measure that was undertaken by the 

Respondent to combat alcohol addiction and early exposure of the youth to alcohol. 
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41. Reyhan labeling requirement ordinance imposed on all products containing Reyhan 

concentrate mandates certain health warnings on all products containing Reyhan. The 

regulation makes health warnings more noticeable and effective and reduces confusion 

amongst consumers about the health risks of Reyhan caused by retail packaging. 

ii. Non-discriminatory 

42. The MAB ACT is not discriminatory to FREEBREW in every aspect, as it was a 

generally applied measure to all alcoholic beverages. It restricts all bottle sizes of over 

0.5l, which, the Claimant asserts had the most effect on FREEBREW. However, as the 

measure applies to wine which are provided mostly in 0.75l bottles, it is not 

discriminatory. 

43. The Reyhan labeling ordinance is also non-discriminatory as applied to all products 

containing Reyhan concentrate. 

iii. Regulatory Taking 

44. A sovereign state has the right to protect its people and legislate on such very important 

public issues and the removal of such regulatory space for the state to control events 

which may pose dangers for its safety and security of its people should not be the 

function of international law. 

45. As these measures were (i) validly enacted by the Respondent for a bona fide public 

purpose, indeed a very important purpose protecting the Respondent’s consumers from 

known health risks and reducing alcohol dependency, particularly among the youth and 

(ii) are non- discriminatory, each measure are a “Regulatory taking” and no 

compensation is due. 

 

B. THE MEASURES RESPONDENT TOOK ARE NOT EXPROPRIATORY 

46. The Claimant asserts that the effect of the MAB Act and the Reyhan Labeling Ordinance 

“altogether” amounts to the effect of which is “equivalent to expropriation” of Article 4 

or constitutes an indirect expropriation. In terms of equivalent to expropriation or an 

indirect expropriation, a number of factors circumscribing such has been recognized by 

scholars:  
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(1) Degree of economic impact on the investment, (2) Interference with investment-backed 

expectations and (3) Proportionality of the impact on the investor with the pursued public 

purpose. 

47.  

“Equivalent” requires the tribunal to look at the substance of what has 

occurred, for it must look at the real interests involved and the purpose and 

effect of the government measure.
36

 

Although Tribunals have focused on the effect of a given measure rather than its form of 

intent, they have put the surrounding circumstances under consideration as well
37

. In 

light of the above, the degree of economic impact, while a weighty factor, is not and 

should not be the sole criteria.
38 39

 In order to achieve a more intuitive, proper 

examination of a case in deciding whether a regulatory measure by the State is 

expropriatory, the three factors must be assessed. Recent arbitral tribunals
40

model BIT
41

s, 

the European Court of Human Rights
42

 also support this approach. 

 

i. The limited degree of economic impact on the investment  

48. The Respondent submits even considering the economic effect of the measures the 

Respondent took, what the Claimant claims decisive factor determining the existence of 

an expropriation, the economic effect alone is still insufficient to amount to an 

expropriation. 

49. The effect of the measure upon the economic benefit and value as well as upon the 

control over the investment is the key question when it comes to deciding whether an 

indirect expropriation has taken place.
43

 Tribunals have articulated the severity of the 
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required economic impact in a variety of formulae: substantial deprivation
44

, deprivation 

of the economic use and enjoyment as if the rights related thereto had ceased to exist
45

. 

The standard of a “persistent or irreparable obstacle to the investor’s use, enjoyment or 

disposal of its investment
46

” appears to be a useful standard for the question of whether a 

deprivation rises to the level of an expropriation or equivalent measure.
47

 

50. In the present case, the Claimant calculates the effect of the measures on a cumulative 

basis. However, the wordings on Article 4.1 of the BIT states only in a singular form 

“any other measure”, which suggests that the BIT upon which this Tribunal is based 

upon should examine the effect of each measure one-by-one. The BIT does not provide 

the Claimant to claim protection under Article 4 on a cumulative basis, the effect of each 

measure-(a) the MAB Act, (b) Reyhan labeling ordinance- is to be considered separately 

in determining whether there has been an effect “equivalent” to an expropriation. 

a. MAB Act 

51. Due to the MAB Act, the claimant faced a 60% drop of sales, 10 million dollar loss of 

net income and a 60% fall of revenue. As the Tribunal in CMS v. Argentina
48

 denied the 

existence of an expropriation even though it admitted that the measures under dispute 

had an important effect on the Claimant’s business, it appears that the MAB Act may 

have a significant effect-which is deemed mere
49

- on the Claimant’s investment. 

Mere diminution of profits is insufficient to constitute substantial deprivation 

of the economic use and enjoyment of investor’s rights, unless its investment 

ceased to exist permanently 
50

 

52. However, the Respondent does not run the day-to-day management of FBI, and the 

Claimant still has full ownership and full control over FBI. Not only does FBI continues 

to produce considerable amount-5,000,000 decaliters per annum- of FREEBREW, it has 

completed its reconfiguration of bottling line for FREEBREEW with prospect for future. 
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53. The MAB Act does not come close to creating a persistent or irreparable obstacle to the 

Claimant’s use, enjoyment or disposal of its investment, the effect is not sufficiently 

serious or sufficiently permanent to amount to an expropriation. 

b. Reyhan Labeling Ordinance 

54. The Claimant has failed to fulfill its burden of proof regarding the Reyhan labeling 

ordinance. The further loss of sales and revenue after the enactment of Reyhan labeling 

ordinance, was caused by FBI’s competitors-sponsoring several “analytical” programs 

where it was claimed that research conducted by HRI established consumption of 

Reyhan concentrate leads to health risks and labeling their beers as “Reyhan free”-and is 

not attributable to the labeling ordinance enacted by the Respondent. 

55. It was FBI’s competitors’ acts and consumers’ decisions to avoid products with Reyhan 

due to known health risks, for the Reyhan labeling ordinance has only required a warning 

label and not banned the whole production or sales of Reyhan contained products. Even 

if the consumers felt encouraged to such avoidance by HRI Report or the Reyhan 

labeling ordinance, these would not be a sufficient basis to attribute to the Respondent 

and no other evidence has been provided as a basis for such an attribution. Taking into 

account the ICSID Decision in the Amco Asia Case in which the Tribunal considered a 

much more direct and active involvement by the state in a private taking by army and 

police still not as sufficient for an attribution to the state.
51

 

56. Even if the Tribunal decides to examine the series of acts altogether to find 

expropriation- because each series of acts do not constitute an expropriation- allowing 

possibility for the Claimant to calculate the effect of the MAB act and Reyhan labeling 

ordinance on a cumulative basis, the effect of Reyhan labeling ordinance does not meet 

the conditions in which it should hold for the Tribunal to conclude a Creeping 

expropriation has taken place. 

57. In Tradex v. Albania Case the Claimant had alleged an expropriation of its agricultural 

investment mainly through announcements by politicians concerning a future land 

reform as well as by the destruction of crops and the occupation of its land by villagers. 

The Tribunal first looked at the various damaging acts one by one, then examined the 
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combination of acts. 

58. On the specific facts of the case, the Tribunal came to the conclusion that even the 

combined evaluation of events in this case did not qualify as an expropriation primarily 

because the acts of the villagers could not be attributed to the Albanian government.
52

 

59. As the Claimant has not fulfilled its burden to prove attribution regarding the Reyhan 

Labeling Ordinance, among the effect of the measures the Respondent took, the effect of 

the MAB Act should only be examined to determine whether the effect amounts to an 

expropriation. As already seen in paragraph 17, the limited degree of the economic 

impact is not sufficient to amount to an expropriation even solely on this criteria. 

 

ii. The Claimant’s legitimate expectations were not disappointed 

60. The second factor regarding disappointment of reasonable investment-backed 

expectations, balances deference to the state’s right to govern with the need to provide a 

stabile investment environment.
53

 Drastic changes to the legal framework supporting an 

investment have been considered indicators of expropriation where the Claimant relied 

on that framework, but no expropriation occurs if the change is a normal adjustment
54

. 

61. The Respondent’s measures did not destabilize the regulatory environment. In 

determining this indicator, the Respondent invites the Tribunal to Oscar Chinn Case 

concluded in PCIJ and Enron v. Argentina Case: 

The Court, is unable to see in his original position which was characterized 

by the possession of customers and the possibility of making a profit – 

anything in the nature of a genuine vested right. Favorable business 

conditions and goodwill are transient circumstances, subject to inevitable 

changes… No enterprise… can escape from the chances and hazards 

resulting from general economic conditions.
55

 

62. In Enron v. Argentina case, a decade of economic turbulence, clauses prohibiting price 
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controls, and specific dollar- calculation provision in the contract placed the dollar’s 

stability at the center of the Claimant’s decision to invest. As the host state, Argentina 

unilaterally changed its contractually-promised calculation of energy tariff payments 

from the dollar to failing Argentine peso, the tribunal concluded the legal framework was 

destabilized. The case is instructive in introducing the magnitude of the changes 

sufficient to destabilize legal framework. 

63. In light of the Oscar Chinn case, the effect the Claimant faced – drop of sales, net 

income, revenues - are not genuinely vested right, nor are distinct, reasonable 

investment-backed expectations. The Claimant was not guaranteed that they will always 

make profit nor were they guaranteed there would be no substantive changes in alcoholic 

regulation.  

64. Since 1992, Ruritanian law had prohibited the sale of alcoholic beverages to persons 

under 21 as well as claims of positive health effects of alcohol. General laws prohibiting 

deceptive marketing practices and regulating labelling of alcoholic beverages had already 

existed
56

. Regarding the Enron v. Argentina Case, the Claimant has not shown that such 

legal framework has been assumed such a foundational role in its risk calculation. 

65. Even considering the Respondent’s measures were to be seen drastic, as the Claimant had 

not alleged any facts indicating reliance on any other regulation scheme enforced as a 

way of the Respondent’s securing of alcoholic beverages and Reyhan contained products, 

the Claimant could not have reasonably relied on them. On the contrary, at the time of 

the purchase of FBI, the New Way party had secured majority of the Parliament 

specifically announcing tougher alcohol regulations,  

66. Regarding the Warranties and Representations of the SPA this does not give grounds for 

legitimate expectation of the Respondent’s stabilized legal framework. This was a 

representation made by State Property Fund of Ruritania, clearly a separate entity from 

the Respondent. Moreover, Warranties and Representations is distinguished from licenses, 

permits or consensuses in that it does not guarantee commitments for the future. This 

provision represents the safety of Reyhan at the time the SPA was agreed, and warrants 

that if Reyhan was unsafe at the time that burden is posed on the seller. It does not 
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continuously guarantee the safety of Reyhan of the future, but rather admits the risk of 

unsafe Reyhan.  

67. The direct cause of the diminution of value may be seen as FBI’s own failure to 

adequately respond to the negative campaign by its business competitors. There was no 

outright repudiation of the transaction in the present case, and if the Claimant entered 

into the SPA on the basis of an over-optimistic assessment of the possibilities, it is not the 

function of Article 4 or customary international law to compensate for failed business 

ventures, absent arbitrary intervention by the State amounting to a virtual taking or 

sterilising of the enterprise
57

.  

iii. The proportionality of Respondent’s measure indicate that they were regulatory, 

not expropriatory 

68. The Tribunal of LG&E v. Argentina Case acknowledged that “the measure must be 

accepted without imposing liability” unless it is “obviously disproportionate” to the 

need
58

. The European Court of Human Rights holds that measures “striking a fair 

balance” with the public interest pursued tend not to be expropriatory
59

. The court has 

explained that there must be reasonable proportionality between the measure employed 

and its public policy objective
60

. To create a transparent and consistent arbitral decisions 

for the Contracting States, to encourage prudent considerations of the host States when 

regulating and for a clear acknowledge of such by the States when entering into an 

investment treaty, assessing this proportionality factor would be the appropriate approach. 

69. All measures under the MAB Act are reasonable to attain protection of the alcoholic 

addicts and youths. (a) Uniform restrictions on advertisements and selling hours are 

implemented by various countries.
61

(b) Restrictions at sports establishments effectively 

protect the youth from excessive drinking.
62

(c) The bottle size restriction encourages 
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people to control their consumption providing the chance to stop and think about it 

beforehand.
63

 

70. Reyhan Labelling Ordinance is reasonable in pursuing its value to protect consumers 

from the risk of Reyhan. Similar measure would add weight to legitimacy of 

proportionality, as such health warning labels legislature on cigarette packages is 

commonly found all around the world.  

71. Under the Public Health Act, the Minister of Health adopts the ordinance on the basis of 

advice of the ministry’s civil servants. The Minister must consider the evidence available 

and the degree of potential risks involved as well as alternative measures in deciding 

whether to issue an ordinance. The Parties agree that the Ministry of Health followed this 

procedure in adopting the ordinance on Reyhan
64

. While the risk of Reyhan is not 

conclusive, under such procedure, broad discretion of a sovereign state allows it to take 

protective measures even though the extent of the risk is still uncertain.
65

 The 

Respondent is entitled to take a protective measure in securing the safety its people rather 

than wait.  

72. The reasoning of the landmark case Tecmed is relevant to our case hand in that the 

tribunal considered the need of the state to enact environmental protections, including 

restricting the operation of the investor’s landfill. This need was balanced against the 

complete loss of the investment’s value due to the regulation. The Tribunal ultimately 

concluded that an expropriation had taken place because it was the local political 

pressure which influenced the government more than the actual asserted environmental 

concerns.
66

 

73. The present case distinguishes from the Tecmed case because the Claimant’s loss is 

partial and not attributable to the Respondent. Protection of the people from alcohol 

especially the addicts and the youth and from the risk of Reyhan contained products is 

the Respondent’s right and a dominant value that overwhelms Claimant’s favorable 

business conditions. Promotion of such very important social purpose is indicative that 

the measures the Respondent took are legitimate regulations rather than an expropriation.  
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74. The Respondent submits that the measures, namely the MAB Act and the Reyhan 

Labeling Ordinance, were adopted bona fide to protect the safety and the security of its 

people aimed at general welfare. The measures the Respondent took are proportionate to 

the value of this general welfare and strike a fair balance between the effects the 

Claimant has faced. It is the nature of regulatory measures that the Claimant had to face 

diminution that does not amount to an expropriation, thus not entitling the Claimant to 

claim compensation. 

 

II. THE RESPONDENT HAS ACCORDED THE CLAIMANT FAIR AND 

EQUITABLE TREATMENT AND DID NOT FRUSTRATE ITS LEGITIMATE 

EXPECTATIONS 

75. The Respondent submits that the Respondent has accorded Fair and Equitable Treatment 

to the Claimant in accordance to the BIT (A) which requires this Fair and Equitable 

obligation to comply with the minimum standard in customary international law. (B) As 

discussed above, neither the MAB Act nor Reyhan Labeling Ordinance is discriminatory 

and both serve a bona fide public purpose. The Claimant was not subject to arbitrary 

treatment regarding the credibility of the HRI report upon which the Reyhan Labeling 

Ordinance is based upon. The Respondent’s conduct of the Reyhan Labeling Ordinance 

is not arbitrary provided there were no gross misrepresentations with the HRI report or 

the interim report. (C) There was no frustration with Claimant’s legitimate expectations 

as the Claimant was not guaranteed stability of legal framework. The Warranty does not 

provide such legitimate expectation and is only a breach of contractual right which is 

distinguished from treaty violation. 

 

A. THE STANDARD OF FAIR AND EQUITABLE TREATMENT IS THE 

MINIMUM STANDARD OF CUSTOMARY INTERNATIONAL LAW 

76. Article 2.1.b. of the BIT states that the parties “in every case accord … fair and equitable 

treatment” without further explanation. Fair and Equitable Treatment standard does not 
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add anything more to the international minimum standard but merely affirms it
67

. An 

expansive interpretation of this standard would allow a tribunal to review every act of the 

state against standards which do not have a definite content or a reference point against 

which their validity could be tested
68

. This would enable the tribunal to rule what was 

quite unintended by the parties at the time of the making of the treaties, which is not the 

function of a BIT or an arbitral tribunal upon which it is based upon. 

77. As to the definition of the minimum standard, the Glamis tribunal declared that the 

Claimant has the burden to prove that the minimum standard has evolved to require 

something more than the “egregious” standard asserted in the Neer case, 

The customary international law minimum standard of treatment is just that, 

a minimum standard. It is meant to serve as a floor, and absolute bottom, 

below which conduct is not accepted by the international community.
69

  

Acknowledging that the situations may be more variable and complicated than the time 

of the Neer decision, the Glamis tribunal concluded that the fundamentals of the Neer 

standard still apply today. 

78. As the fundamentals of the Neer still apply, regulatory measures would not constitute a 

breach of the Fair and Equitable Treatment standard under customary international law 

unless the measures amount. 

…to an outrage, to bad faith, to willful neglect of duty, or to an insufficiency 

of governmental action so far short of international standards that every 

reasonable and impartial man would readily recognize its insufficiency.
70

 

 

B. THE RESPONDENT’S MEASURES AND CONDUCT WERE IN 

ACCORDANCE WITH THE FAIR AND EQUITABLE TREATMENT 

STANDARD 

79. Arbitrariness is incompatible with the standard of fair and equitable treatment. The 
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Claimant contends that the Respondent subjected FBI to arbitrariness and lack of 

transparency: (i) The HRI report upon which the Reyhan Labeling Ordinance is based 

upon is not scientifically valid, (ii) the Respondent has failed to disclose to the Claimant 

this information pertaining to the health risks of Reyhan prior to the enactment of 

Reyhan Labeling Ordinance, depriving the chance to challenge the HRI report. 

i. Arbitrariness 

80. Firstly, it is not the scientific validity of the HRI report that is to be decided in this 

tribunal. Moreover, as the Respondent had concrete base to adopt this ordinance, which 

does not lack reasonableness as mentioned previously
71

, should the Claimant submit 

other evidence, the enactment of Reyhan Labeling itself is not arbitrary. 

81. Regarding the Representative and Warranty provision of the SPA provided it is 

attributable to the Respondent, which is denied as discussed in Part 1 Jurisdiction, breach 

of SPA will not automatically result in a violation of the Respondent's international law 

obligations under the BIT. As Fair and equitable treatment is only denied when the 

investor is treated in such an unjust or arbitrary manner that the treatment is unacceptable 

from an international law point of view
72

, breach of the SPA in the present case is not 

sufficient to violate the Fair and Equitable treatment standard. Indeed many tribunals 

have stated that not every breach of an agreement amounts to a violation of a treaty
73

. 

ii. Lack of transparency 

82. Another matter is whether, failing to disclose the HRI report warning imminent changes 

of law to the counter-party before enacting the Reyhan Labeling Ordinance has 

international consequences for a State. There has been effort to include violation of due 

process, lack of transparency within the fair and equitable standard in some awards
74

. 

83. However it is evident that the rules on which liability is being created are not based on 

international law principles but rather on notions that are imported from faulty 

understandings of domestic administrative laws
75

. These principles cannot be imported 

into a treaty through a wide interpretation of the fair and equitable treatment standard in 
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investment treaties
76

. On the odd occasion that the absence of a requirement of notice is 

stated as a violation of fairness
77

, it is usually provided as a throwaway addition to a 

finding based on expropriation but has not yet been an independent ground for awarding 

damages on the basis of expropriation. 

84. Gami Industries v. United States one of the recent NAFTA cases to deal with fair and 

equitable treatment, and considered the existing non-NAFTA cases as well. It agreed 

with the view that there was no independent standard of fair and equitable treatment 

outside customary law.
78

 This is instructive in that states will not permit intrusive 

supervision of their regulatory mechanisms by international tribunals on the pretext of 

inquiring into the fairness of the use of the regulation
79

. 

85. The approach of the ICSID tribunal in Genin v. Estonia case indicates that many 

tribunals will be loath to pass judgment on the regulatory mechanisms and their use
80

. 

They would prefer to let each state be the judge of the manner in which such mechanisms 

are employed, unless there is such a gross violation of procedural norms that shocks the 

sense of justice, which was be accommodated within denial of justice
81

.  

86. The Respondent submits that the MAB Act, and the Reyhan Labeling Ordinance does not 

amount to the violation of this high threshold of FET obligation as set by the Neer 

standard. The MAB Act, and the Reyhan Labeling Ordinance were validly enacted 

changes in the substantive laws of the Respondent.  

87. Unless, the Claimant had been given legitimate expectations that there would be no 

substantive changes in law to be given - which has not even been given as further 

discussed below- in the present case, the Claimant was even granted access and a chance 

to show opinion to the HRI report, the draft act had been subject of extended debate 

within the Parliament and in Ruritania more generally. The Association of Alcoholic 

Beverages Producers and Importers (of which FBI is a member) had submitted a 

memorandum to the Parliament arguing against adoption of the draft act, which was cited 
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in the parliamentary debate
82

. Reyhan Labeling Ordinance Decision making process was 

not grossly presented as to fall below the minimum standards of customary international 

law. 

88. As to the interim report, provided State Property Fund’s act of SPA is attributable to the 

Respondent, which is denied in Part 1 Jurisdiction, the obligation to afford investments 

fair and equitable treatment may also place the State under an affirmative obligation not 

to approve investments on terms that are inconsistent with Government policies or laws
83

. 

89. However, as stated, it was only an interim report which was not conclusive, due to longer 

examination. The interim report is to be characterized as an opinion for the time being, it 

did not provide any ground for such a regulation as the Reyhan Labeling Ordinance to be 

adopted, which does not obligate the Respondent to not enter the SPA. Moreover, the 

Claimant was not prudent enough to not conduct a scientific report on the risk of Reyhan 

on its own, when the fact that the SPA contains Representatives and Warranty provision 

demonstrates that the Claimant doubted the safety of Reyhan as well.  

90. In any event, not only is the State Property Fund’s acts not attributable to the Respondent, 

the Respondent’s conduct of the measures is valid bona fide changes of law, in 

accordance to the fair and equitable standard. 

 

C. THE RESPONDENT DID NOT FRUSTRATE ANY LEGITIMATE 

EXPECTATIONS 

91. As a general principle, legitimate expectations provides only procedural protection, 

requiring that an expectation created by administrative conduct should not be violated 

unless a hearing is given to the person who had that expectation
84

. If it is as if a 

stabilization clause is read into every contract, a rule of protection extending beyond the 

contractual protection is created, which goes well beyond the intention of the parties
85

. 
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92. The questions to be resolved are whether the Claimant had any legitimate expectation in 

the stability of the legal system and whether its expectation has been frustrated. In order 

to determine whether an investor was deprived of its legitimate expectations, an arbitral 

tribunal should examine “[…] the basic expectation that were taken into account by the 

foreign investor to make investment […]”
86

. In other words, the Fair and Equitable 

Treatment standard is violated when the investor is deprived of its legitimate expectation 

that the conditions existing at the time of the Agreement would remain unchanged
87

. 

93. The expectation is legitimate if the investor received an explicit promise or guaranty 

from the host-State, or if implicitly, the host-State made assurances or representation that 

the investor took into account in making the investment. In the situation where the host-

State made no assurance or representation, the circumstances surrounding the conclusion 

of the agreement are decisive to determine if the expectation of the investor was 

legitimate.
88

 

94. It is each State's undeniable right and privilege to exercise its sovereign legislative power. 

A State has the right to enact, modify or cancel a law at its own discretion. Save for the 

existence of an agreement, in the form of a stabilization clause or otherwise, there is 

nothing objectionable about the amendment brought to the regulatory framework existing 

at the time an investor made its investment. Any businessman or investor knows that 

laws will evolve over time. What is prohibited however is for a State to act unfairly, 

unreasonably or inequitably in the exercise of its legislative power
89

. 

95. There has been an independent development of the fair equitable standard in some ICSID 

awards, stressing particularly the notion of legitimate expectations of the foreign investor 

at the time of entry of the investment
90

. The investor will have a right of protection of its 

legitimate expectations provided it exercised due diligence and that its legitimate 

expectations were reasonable in light of the circumstances. Consequently, an investor 
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must anticipate that the circumstances could change, and thus structure its investment in 

order to adapt it to the potential changes of legal environment
91

. 

96. In the present case, various modifications of laws occurred in Ruritania. It is not 

contested that these enactments had an impact on the investment expectations of the 

Claimant, as it faced loss of sales and revenue. However, it is also not contested that the 

Republic of Ruritania gave no specific assurance or guarantee to the Claimant that no 

modification of law with possible incidence on the investment would occur. The 

Respondent did not give any explicit or implicit promise that the legal framework in 

Ruritania at the time of investment would remain unchanged. Rather, at the time of 

investment, the New Way party had already secured majority in the Ruritanian 

parliament holding a tougher stance against alcoholic beverages. According to public 

opinion surveys the New Way party was forecasted to secure 215-220 places in 

Parliament (according to one survey) and 190-200 places (according to another) and 

eventually, it secured 211 seats.
92

 Thus, legislative changes, far from being 

unpredictable, were in fact to be regarded as likely. The Claimant was, and should have 

been, aware of the risk that changes of laws could occur after entering the SPA.  

97. Given the circumstances surrounding the decision to invest in Ruritania which did not 

indicate stability of the legal environment in Ruritania, expectation that the laws would 

remain unchanged is not legitimate. Notwithstanding this possible instability when 

entering the SPA, it is the Claimant who took the business risk to be faced with changes 

of laws possibly or even likely to be detrimental to its investment. The records do not 

show that the Respondent acted unfairly, unreasonably or inequitably in the exercise of 

its legislative power or demonstrate that the modifications of laws were made 

specifically to prejudice the Claimant’s investments. 

98. The Claimant could have sought to protect its legitimate expectations by introducing into 

the investment agreement a stabilization clause or some other protection it against 

unexpected and unwelcome changes.Warranties and Representations of the SPA is 

distinguished from such stabilization clause. Not only was this representation made by 

State Property Fund not the Respondent, it does not explicitly nor inexplicitly guarantee 
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or assure that there will be no change in the legal framework in Ruritania. As mentioned 

before, Representation and Warranty provision only divides the burden of liability when 

Reyhan is found to be unsafe, not guaranteeing that there will be no changes in law 

regarding Reyhan concentrated products.  

99. The Respondent submits that the State is not responsible for the consequence of “unwise 

business decisions or for the lack of diligence of the investor.” 

 

III. SUBSIDIARES ARE NOT TO BE COMPENSATED 

100. The Respondent submits that the Respondent is not entitled to compensate for the loss 

incurred by the Claimant’s subsidiaries. The Claimant asserts such compensation is to be 

awarded on the on the premise that an expropriation or violation of Fair and Equitable 

Treatment has taken place. Without prejudice to the premise, loss of profits incurred by 

the Claimant’s subsidiaries are not to be compensated. 

 

A. LOSS OF PROFITS is not to be recovered 

101. If the Tribunal finds that an expropriation has taken place and some compensation is due, 

the compensation should be based on the grounds of the BIT of which this Tribunal is 

based upon. Since the treaty itself provides for the compensation for a taking that is 

protected by the treaty, the logical answer would be to apply the standard of 

compensation that is indicted in the treaty itself.
93

 

102. Article 4.3 of the BIT states the determination and payment of compensation which is to 

be “equivalent to the value of the expropriated investment immediately before the date of 

which the actual or threatened expropriation, nationalization or other measure became 

publicly known” In other words, the compensation that may be recovered by the 

Claimant is limited to the fair market value of its shares in FBI which does not include 

loss of profits. 

103. As to the question of whether the legality of an expropriation may have an impact on the 
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amount of compensation to be awarded, Judge Brower’s opinion in the Amoco v. Iran 

case of the Iran –U.S Tribunal demonstrates that loss of profits shall not be covered even 

in case of an illegal expropriation.
94

 

In Chorzów Factory the Court dealt with the question of reparation of the 

damages resulting from an unlawful expropriation and stated “that 

reparation must, as far as possible, wipe out all the consequences of the 

illegal act and reestablish the situation which would, in all probability, have 

existed if this act had not been committed.”
95

 One essential consequence of 

this principle is that the compensation is not necessarily limited to the value 

of the undertaking at the moment of dispossession, in which the loss of profits 

may be rewarded. 

According to the Court, “this limitation would be admissible only if the 

Polish Government [the expropriating State] has had the right to expropriate, 

and if its wrongful act consisted merely in not having paid … the just price of 

what was expropriated.”
96

 This last statement is of paramount importance: It 

means that the compensation to be paid in case of a lawful expropriation (or 

of a taking which lacks only the payment of a fair compensation to be lawful) 

is limited to the value of the undertaking at the moment of the dispossession, 

i.e., “the just price of what was expropriated.” 

Obviously the value of an expropriated enterprise does not vary according to 

the lawfulness or the unlawfulness of the taking. This value cannot depend on 

the legal characterization of a fact totally foreign to the economic 

constituents of the undertaking, namely the conduct of the expropriating 

State.
97

 

104. It is also notable that Crawfod in his Commentary to the international Law Commission 

Draft Articles on State Responsibility makes no distinction between lawful and unlawful 

takings in his anaylsis of the compensation payable for an internationally wrongful act.
98

 

Given that many expropriations are for a public purpose and non-discriminatory, the 

distinction would amount to a punitive award and thus one without a basis in customary 

international law.
99

  

105. As Article 4.3 determines compensation in case of an expropriation, this article does not 

apply to violation of Fair Equitable Treatment. There is no guidance in investment 

treaties regarding the applicable standard of compensation for breach of fair and 
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equitable treatment which gives tribunals discretion to decide the issue on a case-by-case 

basis.
100

 The CMS tribunal, for instance, based on the cumulative impact of the breaches, 

which did not include expropriation, found the standard of fair market value suitable. It 

stated inter alia that that standard ‘might also be appropriate for breaches different from 

expropriation if their effect results in important long-term losses’.
101102

 

106.  Therefore, even if some compensation is due, loss of profits is not to be recovered. 

 

B. Loss of profits of the Claimant’s SUBSIDIARIES is not to be recovered 

107. Should the Tribunal loss of profit to be compensable or find violation of Fair and 

Equitable Treatment, a breach of an international obligation of the state will be deemed 

to be an “international wrongful act”
103

 which requires the states to make “full 

reparation” caused by the internationally wrongful act
104

 as clearly codified in the 

International Law Commission’s Articles on State Responsibility. 

108. The commentary to the above provisions further clarifies that “the subject matter of 

reparation is, globally, the injury resulting from and ascribable to the wrongful act, 

rather than any and all consequences flowing from an internationally wrongful act.”105 

Tribunals in investment disputes have readily adopted and applied this proximate 

causation doctrine as stated in S.D. Myers v. Canada, 

…damages may only be awarded to the extent that there is a sufficient causal 

link between the breach of a specific NAFTA provision and the loss sustained 

by the investor. Other ways of expressing the same concept might be that the 

harm must not be too remote, or that the breach of the specific NAFTA 

provision must be the proximate cause of the harm.
106

 

109. In assessing causation, whether the harm caused was within the ambit of the rule which 

was breached is a relevant factor. Even if there were a breach of the BIT, the ambit of the 
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BIT would only extends to the protection of investments because the purpose is to 

protect and enhance mutual investment. Thus obligation to make “full reparation” 

triggered by a breach of an investment treaty by a state party may allow the Claimant to 

claim compensation for loss of profits, but this does not include loss of profits of the 

Claiman’ts subsidiaries located outside the territory of Republic of Cronos or Republic 

of Ruritania. 

110. The Claimant may not claim against the Respondent for the loss of profits of other 

companies, especially when such companies are not even located in Cronos and could 

never raise a claim under the BIT in their own right. The present BIT was entered into by 

the State of Cronos and Republic of Ruritania, in which investment made in only either 

state are to be protected. Claimant’s subsidiaries are not an investment under article 1 

because they were not made in the contracting states. 

111. The Tribunal in Archer Daniels v. Mexico
107

 states: 

Chapter Eleven of the NAFTA applies to measures adopted or maintained 

by a Party relating to, inter alia “investments of investors of another Party in 

the territory of the Party”, and pursuant to Article 1101(l)(b) only measures 

relating to investments that are within the scope of Chapter Eleven should be 

covered. This means that the protection applies only to measures relating to 

investments of investors of one Party that are in the territory of the party that 

has adopted or maintained such measures. In a case such as the one at bar, 

this would exclude investments of ADM and TLIA located outside of Mexico, 

even if such investments are destined to promote fructose sales in Mexico 

Not only does Investment treaties purport to promote and protect investment of the 

contracting states, the present BIT stipulates this territorial limitation much more 

explicitly than that of NAFTA. 

112. Thus, the Respondent submits that the loss of profits of claimant’s subsidiaries is not 

within the ambit this BIT protects and therefore cannot be recovered. 
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IV. MORAL DAMAGES ARE NOT TO BE COMPENSATED 

113. The Respondent submits that the asserted moral damages of the representatives by the 

Claimant are not to be compensated.  

114. Firstly, there is no ground for moral damages to be awarded on the BIT. The Saluka v. 

Czech Republic tribunal confirmed that the standard of full protection and security was 

concerned with the diminution of the physical security of the investment.
108

 As there 

was no physical harm done to the investment in the present case at hand, the alleged 

moral damages cannot be compensated.  

115. Even if moral damages are to be awarded, in the present case the investor which the BIT 

provides protection for is CAM, which does not include the representatives of CAM. The 

BIT must be understood to not protect the personality rights of natural person who are 

not investors. Messrs. Goodfellow and Straw cannot resort to treaty arbitration-to this 

Tribunal-but instead should claim their own damages in a separate proceeding. The 

investor cannot claim moral damages for the harm sustained by the representatives but 

must substantiate its own loss in the investment.
109

 

116. In the present case, the Claimant- the investor- failed to produce concrete evidence on 

loss of reputation of its investment as reputational damage also ‘is subject to the usual 

rules of proof’
110

. Clearly stated in Rompetrol v. Romania, moral damages cannot be 

awarded ‘as a proxy for the inability to prove actual economic damage’ 

The Tribunal is firmly of the view that ‘moral damages’ cannot be admitted 

as a proxy for the inability to prove actual economic damage. Given, 

therefore, the failure by the Claimant to produce any reliably concrete 

evidence of actual losses incurred under this head by TRG, as analysed in the 

preceding paragraphs, the Tribunal declines to make any award of damages 

under this head. 

117. If the Tribunal finds the right to claim moral damages, the Respondent invites the 

Tribunal to recognize the conditions in which previous tribunals have awarded moral 

damages, which requires “exceptional circumstances” where the government exerts 

malicious physical duress and displays egregious behavior. Exceptionalness has been 
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reconfirmed in a recent case Lemiere v. Ukraine, where Ukraine used excessive 

inspections and attempted to charge abusive renewal fees but this kind of abuse is not to 

be compared to that caused by armed threats, or witnessing of deaths or other similar 

situations in which tribunals in the past have awarded moral damages. The Lemire v. 

Ukraine Tribunal drew a conclusion from case law stating, 

as a general rule, moral damages are not available to a party injured by the 

wrongful acts of a State, but that moral damages can be awarded in 

exceptional cases, provided that both cause and effect are grave or 

substantial 

118. Desert line case acknowledged that claimant was subject to what it describes as a siege 

with heavy artillery, an armed assault, an act of terror in its worst image. That claimant 

had suffered threats and attacks on the physical integrity of its investment which at the 

same time affected the physical health of claimants’ executives.
111

 

119. The conditions in our case do not satisfy the extraordinary tests required for the 

recognition of separate and additional moral damages. The representatives were accused 

of bribery, and the detention was only temporary. There were no malicious physical 

duress or displays of egregious behavior in the course of detention, the executives have 

not suffered any physical harm.
112

 

120. Although the executives might have felt stress and anxiety, mere unpleasant investigation 

does not suffice to compensable moral damages, as in the case of Arif v. Moldova, the 

tribunal held that, 

The Tribunal is therefore aligning itself to the majority of arbitral decisions 

and holds that compensation for moral damages can only be awarded in 

exceptional cases, when both the conduct of the violator and the prejudice of 

the victim are grave and substantial
113

 

121. If only a small violation of the procedural rights is to be admitted exceptional, a state’s 

police power would be severely impaired. The Respondent submits that the Claimant has 
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failed to establish the existence of “exceptional circumstances” to be compensated for the 

alleged moral damages. 

 

CONCLUSION ON MERITS 

122. The Respondent enacted into law two measures- the MAB Act and Reyhan Labeling 

Ordinance- to pursue public purpose of very much importance. The Respondent cannot 

and will not give right to the Claimant to profit off of its people especially the addicts 

and youth, nor will put its people at the risk of cardiac complications. It is the 

Respondent’s right and obligation to enhance the safety and security of its people. In 

light of these, the Respondent submits that the measures are within the police powers of 

the State and such ‘Regulatory takings’ does not entitle the Claimant to any 

compensation. It is the nature of Regulatory takings that the Claimant had to face 

economic impact, not sufficient to amount to an expropriation. As the measure was 

validly enacted changes of law, the Respondent has accorded the Claimant with Fair and 

Equitable Treatment with no frustration of the Claimant’s legitimate expectations. 

123. Without prejudice to the aforementioned denial of an expropriation or violation of the 

Fair and Equitable treatment standard, the Respondent submits, even if some 

compensation is due, it will not cover the loss of profits incurred by the Claimant’s 

subsidiaries nor alleged moral damages of the Claimant’s representatives.  

124. In conclusion, there is no basis for the alleged breaches to arise and the Respondent with 

respect asks the Tribunal to dismiss the Claimant’s merit submissions.  
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PRAYER FOR RELIEF 

 

125. The Respondent respectfully asks this Tribunal to find that: 

(1) The Tribunal lacks jurisdiction as to the Claimant’s submission at hand; 

(2) The State Property Fund of Republic of Ruritania’s actions are not attributable to the 

Respondent; 

(3) The Respondents actions do not amount to a compensable expropriation; 

(4) The Respondents actions did not violate the fair and equitable treatment obligations 

or breach the Claimant’s legitimate expectations; 

(5) The Respondent is not entitled to compensate for the loss of sales in the claimant’s 

subsidiaries; and 

(6) The Respondent is not entitled to compensate for the alleged moral damages of USD 

1 million;  

 

Respectfully submitted on 21 September 2013  
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