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Statement of the facts 

1. The Respondent, the Republic of Ruritania and the State of Cronos signed the Mutual Promotion 

and Protection of Foreign Investment treaty (BIT ), on 15 March 1997. 

 

2. The Claimant, Contifica Asset Management Corp, is a member of the Contifica group, a 

company incorporated under the laws of the State of Cronos, whit its principle place of business 

at Cronos. 

 

3. FBI is Ruritania’s brewery, which was founded in 1928 and till 2009 was owned by the State 

Property Fund of Ruritania, established and incorporated under the laws of Ruritania.  

 

4. In the beginning of 2008 The State Property Fund of Ruritania announced international tender. 

Contifica Spirits S.p.A. (Contifica Spirits) was one of the five companies, which submitted their 

bids. 

 

5. On 30 June 2008Contifica Spirits was declared the winner of the tender. In the same day 

Contifica Spirits and the State Property Fund of Ruritaniaentered into a share purchase 

agreement providing for the acquisition of all shares in FBI for USD 300,000,000. 

 

6. On 17 March 2010 the shares of FBI were transferred from Contifica Spirits to Contifica Asset 

Management Corp. On the same day Contifica Asset Management Corp. acquired rights to the 

principal intellectual property used by FBI, including Ruritania-registered trademarks 

corresponding to the brands of beer produced by FBI videlicet FREEBREW RURILITE and 

HILLMAGORE STOUT and trade dress registrations with respect to the designs of the beer 

bottles and cans.  

 

7. On 20 November 2010, The Ruritania parliament adopted The Regulation of Sale and 

Marketing of Alcoholic Beverges Act. The act made illegal to serve beer at sport facilities, 

outdoors and at any place from 9 pm till 9 and also imposed a requirement that 

trademarks/brands of beer be written in the same font and color as all the other text on the label. 

The MAB Act also prohibited sale of alcohol in containers over 0.51. 

 

8. On 15 June 2011 Human Health Research Institute (HRI) is a government-funded institution  

appointed by the Ministry of Health and Social Secuirity of Ruritania, released a report claiming 

that consumers of FREEBREW beer were exposed to a higher risk of cardiac compilations due 
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to the effects of Methyldioxodebenzovat, an active chemical ingredient which was in Reyhan 

concentrate.  

 

9. On 30 June 2011 the Ministry of Health and SocialSecurity adopted an ordinance, which 

requires any product containing Reyhan concentrate to be labeled with an explicit warning about 

the content of Reyhan concentrate which may lead to higher risk of cardiac complications.  

 

10. On 20 August 2011 FBI wrote to the Ministry of Health and Social Securityrequest of the 

labeling requirement  be lifted pending further investigation of the matter. On 25 August the 

Ministry denied this request. 

 

11. On 15 march 2012, the board of directors of FBI having considered the financial position of the 

company decided to partially suspend production decreasing the output to 5.000.000 dacaliters 

per annum.  

 

12. On 15 September , lenders agreed not to declare default  and not to enforce their security rights 

over various FBI assets subject to being provided with an additional security package consisting 

of pledge of all the FBI’s tangible assets all shares in FBI and any claims and recovery that CAM 

may receive the arbitration. 

 

13. On 1 December 2011 , the Prosecutor’s office of Ruritania  commenced investigation against 

MessrsGoodfellow-the chief Executive Officer of FBI and an employee of Contifica Spirits 

S.p.A. and Contifica Enterprise PLC and Mr.Straw –the General Counsel of FBI,a  member of 

the Board of Directors of Contifica Asset Management Corp and an employee of Contifica 

Enterprises PLC. 

14. On 23 December 2011MessrsGoodfellow and Straw were detained in the Freecity International 

Airport till 3 January 2012. 

 

15. On 23 December 2011 a video of detention Mr. Goodfellow and Straw was demonstrated on 

Ruritania TV Channel. In interview a spokesman for the Prosecutor’s Office said that “the law 

enforcement agencies of Ruritania will not let people responsible for corruption escape 

investigation”. 

16. On 20 June 2012 the criminal investigation against Mr. Goodfellow and Straw was terminated 

due to insufficient evidence.  
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Part one: Jurisdiction 

 I. The Tribunal has no jurisdiction over the claims submitted by CAM and those claims 

are inadmissible in light of the facts surrounding acquisition of the shares in FBI by CAM 

A. Tribunal is without jurisdiction to the present dispute 

17. The scope of field-jurisdiction is crucial in international law.  1 “Definition of the investor is 

of great importance in the jurisdictional phase of the arbitral proceeding” 2   in order to 

determine whether an investor enjoys investment treaty protection. The second necessary 

definition recognized in the case law3 is the definition of the “investments” for taking the 

advantage of the invoked BIT. 

1. The tribunal has no ratione personae jurisdiction as the CAM is not bona-fide investor 

a. The Contifica Asset Management Corporation could not be considered as the true 

investor and is not entitled to commence the proceeding 

18. As was adjudicated in the Saluka case4 if  

“the company is in reality a mere shell company controlled by another company 

which is not constituted under the laws of that state, it should not be entitled to 

invoke the provisions of that treaty”.   

19. Under the facts of the case the CAM is subsidiary of the group which parent company is 

Contifica Enterprises Plc. incorporated in Prosperia. 5  As the Group made significant 

investments in the brewery production6, the group headed by the parent company should be 

considered as a true investor and true party to the dispute, however the Prosperia is not party 

to the invoked BIT.  

20. The addition criterion for emphasizing the inadmissibility of the claimant in the present 

proceeding is the decision upon the real nationality of the subject. In order to establish the 

                                                           
1Forum Shopping Before International Tribunals: Real Concerns, Impossible Solution, Joost Pauwelyn & Luiz 

Eduardo Salles, Cornell International law journal, vol.42, 2009. 
2 Rimantas Daujotas 
3 Phoenix case, para.74. 
4 Saluka Investments case, para.240. 
5 Statement of Claim, para.4. 
6 Statement of Claim, para.8. 
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BIT’s protection the nationality of legal entity usually should be identified. 7 There is no 

prejudice to determine corporate nationality similar to the investors’ nationality. According to 

the dissenting Opinion by Professor Prosper Weil in Tokios Tokelés8 “the economic reality 

should prevail over formal legal structure in case of the corporate investors’ nationality 

determination.  

21. The economic reality clearly emphasizes that investments were made by Contifica Group in 

time of Contifica Spirits ownership. Thus, even if the tribunal would find that by any reason 

parent company is not entitled to protect its investments in the present case, anyway the CAM 

could not be considered as a real corporate investor. 

22. These facts led us to two possible outputs: a)The Contifica Enterprises should invoke the 

proceeding under other dispute settlement means; b)CAM should firstly made significant 

investment to be able to commence the proceeding under the BIT. None of these options are 

present as would be deliberately stated below. 

b. Neither the Contifica Spirits S.p.A., nor the Contifica Enterprise national states are 

parties to the BIT 

23. Above mentioned arguments alleged inadmissibility of the claimant as it is not true investor 

and true party to the present dispute. Moreover tribunal is not entitled to proceed to consider 

the case under the invoked treaty. Especially as the Saluka and Aguas del Tunari cases 9 set 

forth the widely recognized principle that only parties to the BIT should enjoy its protection.  

24. Neither the parent company (Contifica Enterprises Plc.), nor the company owner of the 

shares at the time of the made investments (Contifica Spirits S.p.A.) are parties to the BIT as 

they are not nationals of state Cronos.10 

2. The bona-fide investments were not made in the present case 

25. The protection of legal and bona fide investments was set forth in the Phoenix case11. The 

tribunal stated that it  

                                                           
7 Rimantas Daujotas 
8 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision of Jurisdiction, 29 Apr. 2004. 

9   Aguas del Tunari, S.A. v. Bolivia, para.67; Saluka Investments case, para.240. 
10 Statement of claim, para.4; Exhibit №2. 
11 Phoenix case, para.100. 
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“cannot protect investments made in violation of the laws of the host State or 

investments not made in good faith, obtained for example through 

misrepresentations, concealments or corruption”12. 

26. The only bona-fide investments could be considered made till the spring 2010. Afterwards 

the CAM transferred shares for the exclusive purpose of gaining the access to the BIT 

protection. The goal is clearly stated in Memorandum adopted by the member of the Board of 

Directors of Contifica Asset Management Corp.13 

B. The conduct of claimant is definitely in abuse of process and in course of “treaty 

shopping” practice 

27. The facts indeed show that the CAM investments were not made “for the purpose of 

engaging in economic activity, but for the sole purpose of bringing international litigation”14 

against Ruritania. The whole “investment” was an artificial transaction to gain access to the 

BIT advantages. 

1. CAM deliberately bought shares aware of foreseen legislation toughening and 

consequent troubles to the company business 

28. One of the first steps to declare the “treaty shopping” practice by the CAM must be 

established the fact of the foreseeable disputes giving rise to the arbitration, as was done, for 

instance, in the Phoenix case15.  The foresight among other could mean that “the asset or 

investment was already distressed and the incoming investor was aware of these 

difficulties”16.  

29. “The transfer took place two months after the New Way party secured the majority in 

Ruritanian parliament. Taking a hard stance towards marketing and sale of alcohol was one of 

the widely publicized issues of the party’s election manifesto. Hence, at the time the transfer 

occurred Contifica group already anticipated that tougher regulations would be adopted in the 

                                                           
12Ibid., para.100. 
13 Exhibit RX1,Procedural order №2, para. 21. 
14Phoenix case, para.142; Access and advantage in investor-state arbitration: The law and practice; Matthew 

Skinner, Cameron A. Miles, Sam Luttrell; Journal of World Energy Law & Business, August 2010. 
15 Phoenix case, para.136. 
16 Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, 

Sam Luttrell; Journal of World Energy Law & Business, August 2010. 
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near future”17. Thus, the foreseen distress of company assets is evident as the aim of shares 

transference. 

2. The substance of the investment transactions were in course of arm’s length principle 

30. As recognized in the case law “an economic investment based on the simply a rearrangement 

of assets within a family, to gain access to jurisdiction to which the initial investor was not 

entitled”18 is in abuse of process. Such conduct is comparable with “a mere redistribution of 

assets within the Beno family”19. 

31. According to the facts Contifica Group take advantages of redistribution its assets to 

Contifica Spirits, or to Contifica Management Corp. The parent company of the Group is 

steadily was the Contifica Enterprises Plc. that means the policy of the group was permanent, 

in spite of the fact who owns the shares. Thus, the transference of shares was exclusively done 

for gaining the protection under the BIT. 

3. The true nature of share transference was in abuse of process 

a. The share transference and IP rights was to commence the proceeding 

32. Under this “true nature” test must be ascertained whether “any economic activity performed 

or genuinely intended by the investor”20.The significant economic activity is the fundamental 

prerequisite of any investor’s protection under the ICISD Convention/BIT system.21 

Moreover, the “ICSID jurisprudence is well established on the fact that capital or passive 

money is not enough to be protected”22. 

33. The Contifica Asset Management Corp. has not presented any business plan or intentions of 

production development. The whole conduct of the CAM since the March 2010 till September 

2013 includes claiming the violation of 1997 BIT to the present Tribunal. Contifica Asset 

Management Corporation’s only concern was being to buy the tribunal claim. 

b. The contributions were not made to economic development 
                                                           
17 Statement of Defence, para.6. 
18 Phoenix case, para. 140; Access and advantage in investor-state arbitration: The law and practice; Matthew 

Skinner, Cameron A. Miles, Sam Luttrell; Journal of World Energy Law & Business, August 2010. 
19 Phoenix case, para. 139. 

20Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, 

Sam Luttrell; Journal of World Energy Law & Business, August 2010 
21 Phoenix case, para.93. 
22 Ibid., para.38 
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34. The criterion of contribution presumed a substantial amount of the investments in a foreign 

state.23 

35. Alcoa Minerals24 tribunal adjudicated that the jurisdiction could be established only where: 

“a private … company has invested substantial amounts in a foreign State in 

reliance   upon an agreement with that State.” 

36. The supposition was supported and evolved by many other tribunal decisions25  that 

recognized the necessity of significant contributions in a host state development.  

37. The Bayindir26 tribunal set forth as follows:  

“The reality is that Bayindir did not spend a very significant portion of the 

mobilisation  advance on the Project, and it should not be allowed to recover on 

the basis that it did." 

38. In the Joy Mining27 case was considered the following arguments: 

 “Summarizing the elements that an activity must have in order to qualify as an 

investment, both the ICSID decisions mentioned above and the commentators 

thereon have indicated that the project in question should have a certain duration, 

a regularity of profit and return, an element of risk, a substantial commitment and 

that it should constitute a significant contribution to the host State's development. 

To what extent these criteria are met is of course specific to each particular case as 

they will normally depend on the circumstances of each case”. 

39. Furthermore, the tribunal in Malaysian Historical Salvors case placed the requirement of 

significant contributions as the decisive importance on the remaining investment feature.28 

40. The size of the contributions by CAM is in no way comparable to a significant contribution 

to host state development. Moreover, under the facts of the present case, the shares were 

                                                           
23 Alcoa Minerals case, para.1 Subject matter of jurisdiction. 
24 Alcoa Minerals case, para.1 Subject matter of jurisdiction 
25  Joy Mining, para.53; Bayindir case, para.105; CSOB v. Slovakia , para.130. 
26 Bayindir case, para.105 
27 Joy Mining, para.53 
28Malaysian case, para.H9. 
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transferred to CAM “for a token amount of 10’000 Ruritanian pounds (i.e. less than USD 

5’000)”29 that is considered as a cheap price and not significant contribution. 

 

II. The Tribunal has no jurisdiction over CAM’s cla ims based on the alleged breach of the 

share purchase agreement by the State Property Fund of Ruritania and those claims are 

inadmissible 

A. The issue could not be considered by this Tribunal 

1. The alleged violation of share purchase agreement presents the separate legal dispute 

41. Art. 6(2) of the BIT does not refer the tribunal to consider the disputes arising out of the 

share purchase agreement  as the Ruritania is not party to the latter. Ruritania did not oblige 

itself by the Share purchase agreement and should not bear responsibility for all commercial 

treaties concluded after 1997 that are slightly related to the investments. 

2. In any event, the Claimant alleged the share purchase agreement provisions that clearly 

refers to the International Chamber of Commerce consideration 

42. As was stated by the Plama Tribunal30 the basic treaty MFN provisions are applied, unless 

there is no doubt that the Contracting Parties intended to incorporate other treaty dispute 

settlement provisions.  

43. If claimant invokes the facts arising out of the share purchase agreement, it should bear in 

mind that the parties are free to use the MFN clause of such clauses to access the more 

favourable dispute resolution procedure.31  The art. 6(1) of the BIT contains the real intention 

of parties to change the dispute settlement procedure for more favourable one. Thus, in the 

present circumstances the International Chamber of Commerce should be considered as 

appropriate judiciary body for considering this dispute. 

B. In any event, Ruritania could not be liable for the Fund actions under the share 

purchase agreement 

                                                           
29 The Statement of Defense,Para.7 
30 Plama Consortium Ltd v. Republic of Bulgaria, para. 223. 
31 Maffezini case, para. 63. 
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44. If even the Court adjudges its power to consider the proceeding Ruritania could not be the 

Respondent in the alleged violation of the share purchase agreement and be liable for the 

Fund actions.  

45. Moreover, to establish international responsibility, firstly, the internationally wrongful act 

must be declared, which itself consists of two basic elements: “ (a) an attribution to the State 

under international law; and (b) a breach of an international obligation of the State.”32These 2 

criterions could not be established in respect of Ruritania. 

1. The incompatibility with treaty obligations act must be proved 

46. The International Court of Justice to express the violation of an obligation has used such 

terms as “incompatibility with the obligations” of a State33, acts “contrary to” or “inconsistent 

with” a given rule34, and “failure to comply with its treaty obligations”35.  

47. As the claimant alleged the violations, respondent is likely to rely on the general principle of 

actori incumbat probation. According to which “the burden of proof generally lies with the 

Claimant to establish the facts on which the claim is based”36. Thus it is up to claimant prove 

the violation. 

2. Fund actions are not attributable to Ruritania 

a. Ruritania does not supervise or instruct the Fund’s conduct 

48. The general rule  is that the only conduct attributed to the State at the  international  level  is 

that  of  its  organs  of  government,  or  of  others  who  have  acted “under the instructions 

of, or under the direction or control of that State in carrying out the conduct”37. The principle 

was applied in numerous international tribunals’ decisions, for instance, the Tradex case38, O 

and L v Slovakia case39 and was underlined that “in order for an act of a legally independent 

                                                           
32 Article 2, Responsibility of states for internationally wrongful acts, draft articles, annex to General Assembly 

resolution 56/83 of 12 December 2001 
33United States Diplomatic and Consular Staff case,p. 29, para. 56. 
34Nicaragua case, p. 64, para. 115, and p. 98, para. 186 
35Gabcíkovo-Nagymaros Project,  p. 46,para. 57. 
36 RosInvest Co UK Ltd v Russian Federation, para.250. 
37 Draft Articles on State Responsibility for internationally wrongful acts 2001, Yearbook of the International Law 

Commission, 2001, vol. II, Part Two; Art.8 
38 Tradex case, para.5. 
39  O and L v Slovakia, para.153 
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entity to be attributed to the State, it must be shown that the act in question was an authorized 

exercise of specified elements of governmental authority” 40. 

49. The International Court of justice in its decisions41 clarified this general rule of control by the 

concept of effectiveness. According to the Nicaragua case42 the actions to be considered as 

state actions must be effectively controlled by it. The Court literally expressed this idea as 

follows: 

“determine . . . whether or not the relationship of the contras to the United States 

Government was so much one of dependence on the one side and control on the 

other that it would be right to equate the contras, for legal purposes, with an organ 

of the United States Government, or as acting on behalf of that Government”. 

50.Ruritania has not supervised the Fund actions, which is “a separate legal entity with its own 

legal personality”43. Despite of the fact that Ruritania appoints the principal managing bodies 

of the Fund it does not mean the management of the Fund, leading it and influence on making 

its own decisions, especially the commercial one. 

b. The Fund is not organ of the state and does not exercise elements of governmental 

authority 

51. The general rule is stated by the Draft articles on state responsibility as follows: “The 

conduct of a person or entity which is not an organ of the State but which is empowered by 

the law of that State to exercise elements of the governmental authority shall be considered an 

act of the State under international law”44.  

52. As it was noted in Maffezini v.  Spain:   

deciding whether  the  actions  of  legal  entity  are attributable to the State, “the 

Tribunal must again rely on the functional test, that is, it must establish  whether  

specific  acts  or  omissions  are  essentially  commercial  rather  than 

governmental  in  nature  or,  conversely,  whether  their  nature  is  essentially  

                                                           
40EDF v Romania, para. 193. 
41 Nicaragua  case, pp. 62-64, para.109; Genocide case, para.392,393. 
42 Nicaragua  case, pp. 62-64, para.109. 
43 Statement of defence, para.11. 
44 DASR, Art.5. 
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governmental rather  than  commercial.  Commercial acts cannot be attributed to 

the State, while governmental acts should be so attributed”45 

53. Moreover, in Vivendi Annulment was underlined:  

“the  state  a  is  not  liable  for  the separate  legal  personality  for  the  

performance  of  its  own contracts”46. 

54. The State Property Fund of Ruritania is not entitled to exercise governmental authority 

established as separate legal entity and the conduct aim of which may be strictly commercial 

in nature. The Ruritania could not be liable for its actions as: a) governmental authority 

functions are not foreseen for the separate legal entity and b) Ruritania did not oblige itself to 

bear responsibility for the normal fund functioning. 

c. There is no complete dependence by the Fund of Ruritania 

55. Establishing a state responsibility the concept of control should fulfill the requirement of 

“complete dependence”47 as it was described in the Genocide case. 

56. The existed links between legal entity of Fund and state authorities do not mean that they are 

inseparable. As was illustrated in Bayindir case entities and agencies do not operate in an 

institutional or regulatory vacuum, they normally have links with other authorities as well as 

with the government.48Event greater or lesser State participation in its capital, or, more  

generally,  in  the  ownership  of  its  assets,  the  fact  that  it  is  not subject  to  executive  

control—  are  not  decisive  criteria  for  the purpose of attribution of the entity’s conduct to 

the State.49 

57. The Ruritania has not participated in fund capital, ownership of its assets. Vice Versa the 

Fund may make periodic distributions to Ruritania. Thus the complete dependence of the 

Fund from Ruritania could not be established that means the Ruritania not responsible for the 

Fund actions. 

 

 
                                                           
45 Maffezini case, para.72. 
46Vivendi Annulment, para. 96. 
47 Genocide case, para.392, 393. 
48 Bayindir  case,  para. 117.   
49 The Commentaries on the “ILC Articles”, Para. 3 to article 5. 
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Part two: Merits 

III. Ruritania didn’t violate its obligations under  the BIT and International law towards 

CAM. 

A. Respondent’s actions do not amount to expropriation of CAM’s Intellectual 

Property Rights. 

58. The Claimant alleges that its trademark and trade dress rights were expropriated by         

Ruritania. Expropriation in a general sense is the taking or deprivation of property of foreign 

Investors by a host state.50 Expropriation may either be direct or indirect. The difference 

between a direct or formal expropriation and an indirect expropriation depends on whether 

the legal title of the owner is affected by the taken measure.51 

59. In the case at hand, the Claimant was not deprived of its legal title, as according to the 

records of the Ruritanian Trademarks Office Claimant remains the registered owner of the 

respective trademarks and trade dresses and retains the exclusive right to use them.52Thus, 

the Claimant cannot claim that the measure of the State constitutes direct expropriation. 

60. Indirect expropriation, in the explanation of Dolzer, leaves the investor's title untouched but 

deprives him of the possibility to utilize the investment in a meaningful way.53 In the present 

case, Ruritania contends that the plain packing requirement does not amount to an indirect 

expropriation. The Respondent relies on the dissenting opinion of Keith Highet in Waste 

Management:  

“a ‘creeping expropriation’ is comprised of a number of elements, none of which 

can - separately – constitute the international wrong. These constituent elements 

include non-payment, non-reimbursement, cancellation, denial of judicial access, 

actual practice to exclude, non-conforming treatment, inconsistent legal blocks, 

and so forth”54. 

61. The Respondent concludes that the individual effect of each measure may never be 

expropriatory.  

 

                                                           
50Shaw, p.740; Tecmed v. Mexico, para. 161. 
51 Dolzer and Schreuer, p.92. 
52 Statement of defense, para.16. 
53 Dolzer and Schreuer, p.95. 
54 Dissident opinion of Keith Highet in Waste Management, para.17, May 8, 2000. 
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1.Legal measures here should be recognized as non-compensable regulatory governmental 

measures.    

62. The Claimant submits that the Respondent expropriated its property. The Respondent wants 

to highlight that the most important criterion for distinguishing between the simple breach of 

a contract and the expropriation of contract rights is whether the State acts acta iure imperii 

or acta iure gestionis.55 In the case at hand, the State acted in its sovereign capacity, as it’s in 

State's power to protect its citizens outside its national boundaries.  

63. It’s generally accepted in the doctrine and Arbitral practice that the existence of generally 

recognized considerations of the public health, safety, morals or welfare will normally lead to 

a conclusion that there has been no “taking”56. If the investor’s rights have not disappeared, 

but have only been substantially reduced, and the situation is not “irreversible”, there will be 

no “deprivation” under Art. 1 of the Protocol 1 of the European Convention of Human 

Rights.57 Here, The MAB Act was a regulatory measure issued in compliance with the State’s 

police power within the extremely sensitive framework of public health, but not an 

expropriatory measure.  

64. “Each State has the right to regulate and exercise authority over foreign investment … in 

conformity with its national objectives and priorities”58. And at the present situation it was 

one of the national priorities “to prevent an association between alcohol and a healthy 

lifestyle and athletic excellence”59. 

65. The “comments” to the Restatement are designed to assist in determining, inter alia, how to 

distinguish between an indirect expropriation and valid government regulation: “…A State is 

not responsible for loss of property or for other economic disadvantage resulting from bona 

fide … any other action that is commonly accepted as within the police power of States”60. In 

the present situation, the priorities of the State led to the loss of the Claimant. Still, it doesn’t 

mean that expropriation occurred. Due to the danger of the component - contained in food 

products - it was not only a right of the State but a duty to take certain measures. There is no 

doubt that people are the major wealth of any State, so health of the nation is the main 

priority when it is in danger. 

                                                           
55Schreuer, p. 25. 
56 Indirect expropriation and the right to regulate in international investment(OECD), p.16.   
57 Protocol 1 of the European Convention of Human Rights. 
58 Charter of Economic Rights and Duties of States (GAR 3281), 1974. Art. 2(2.1). 
59 Statement of Defense, para. 14. 
60 Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States, para. 105. 
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66. Arbitral practice shows that it is not a unique situation when business is affected by changes 

of law. In the present case, the Claimant is also able to continue to manage its business 

despite of the material losses and necessity to manage in a way according to a new legal 

order.   

67. Thus the concern for compensation appeared, but the answer of Tribunal in the Arbitral 

practice means that no compensation should be paid. For example in Saluka Investments v. 

Czech Republic, the tribunal stated that: 

68. “It is now established in international law that States are not liable to pay compensation to a 

foreign investor when, in the normal exercise of their regulatory powers, they adopt in a non-

discriminatory manner bona fide regulations that are aimed at the general welfare”61. 

2.Alternatively or in addition,Respondent’s measures didn’t constitute a substantial 

deprivation. 

69. It is necessary to highlight that there is a significant criterion in the case law concerning 

measures amounting to indirect expropriation:  seriousness or significance of the impact the 

measure had on the owner’s ability to use and enjoy its property.  

70. Indirect expropriation involves significant, almost total deprivation of an investment but 

without a formal transfer of title or outright seizure62. Here, due to actions of the State neither 

deprivation of tangible property occurred nor of the legal title. At the present case the 

business losses of the Claimant are result of its undue business strategy. The State is not to 

blame and cannot be responsible for the Claimant’s inappropriate loan policy.  

71. Investors have a great significance in their overseas investments and operations with non-

financial risks (eg. currency risk, culture risk, political risk). “Economic and legal life is by 

nature evolutionary”63.  And our case is an example of such a legal “revolution”, as political 

risk influenced the Claimant’s business. 

72. The concept of political risk explains its phenomena as “all kinds of political motivated acts 

no matter where these are rooted”64.  Investment doctrine supports the idea that political risk 

in international investment exists when discontinuities occur in the business environment, 

                                                           
61Saluka Investments v. Czech Republic, para. 255 
62 UNCTAD,p.7 
63 El Paso v. Argentina, para. 352. 
64Heinrich Ursprung, Political Risk and Foreign Direct Investment, p. 17. 
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when they are difficult to anticipate, and when they result from political change.65 Thus, even 

if the Claimant submits that the legal changes were unpredictable, then the State’s measures 

should be counted as a sort of risk, and risk is a part and parcel of any business activity. 

73. Thus, the Respondent’s actions are unrelated to the expropriation. 

B. If the Tribunal were to decide that Respondent’s action amounts to expropriation, 

Respondent requests the Tribunal to find that the expropriation has been lawful and no 

compensation shall be paid.  

74. Customary international law does not preclude host states from expropriating foreign 

investments under the certain conditions. These conditions are: the taking of the investment 

for a public purpose, as provided by law, in a non-discriminatory manner and with 

compensation66. The same conditions are provided by the Art. 4 of the BIT. 

1. Respondent acted in accordance with public purposes and taken measures were not 

discriminatory. 

75. International law has traditionally left it to each sovereign State to determine for itself what 

is good for public purposes. One of the classical rules of international law is that the host 

state’s rights to expropriate alien propriety in principle.67 As Brownlie has stated, “state 

measures, prima facie a lawful exercise of powers of governments, may affect foreign 

interests considerably without amounting to expropriation”68. This idea is widely reflected in 

the Arbitral practice69 and BITs70.   For instance, the Colombia-India BIT (2009) states: 

“Non-discriminatory regulatory actions by a Contracting Party that are designed and applied 

to protect legitimate public welfare objectives including the protection of health, safety and 

environment do not constitute expropriation”71.  

76. Legislative measures, in the case at hand, are general in nature or correspondent “the 

equality concept”72 and “has been implemented with respect to all products containing 

Reyhan concentrate ranging from bread and meat products to soft drinks and spirits”73. 

                                                           
65 Ibid.  
66 Indirect expropriation and the right to regulate in international investment(OECD), p.16.   
67 Dolzer and Schreuer, p. 89. 
68 OECD Report DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS WORKING PAPERS ON 

INTERNATIONAL INVESTMENT Number 2004/4, p. 4 
69 Liamco v. Lybia, para. 194-5,  
70 Canadian BITs concluded with Jordan (2009), Peru (2006) and the Slovak Republic (2010). 
71 Colombia-India BIT (2009). 
72 Sornarajah,p.398. 
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Consequently, it is the State right to adjudge what is the scope of its public interests and in tis 

case taken measure is not discriminatory. 

2. Respondent has observed the legal provisions and procedures. 

77. Due process of law in the expropriation context, demands “some basic legal mechanisms, 

such as reasonable advance notice, a fair hearing and an unbiased and impartial adjudicator to 

assess the actions in dispute, are expected to be readily available and accessible to the 

investor to make such legal procedure  meaningful”74.   

78. In our case, firstly, legislative discussions were durable, and the Claimant could respond in 

advance and change business strategy. Secondly, the Claimant had 10 days to raise 

reasonable objections as the draft of the MAB Act became public record on 20 June 201075  

but it had become a law on 30 June 201176.  Thus, the Respondent honored the legal 

procedure.  

3. Respondent shouldn’t pay compensation because it didn’t cause any loss to the 

Claimant. 

79. There are regulatory measures i.e. acts taken by States in the exercise of their right to 

regulate in public interest that will typically not give rise to compensation, even though they 

may have the same effects as an indirect expropriation.77 

80. In the Harvard Draft Convention it is recognized the existence of a category of non-

compensable takings such as public order and health due to “the normal operation of the laws 

of the State shall not be considered wrongful”78. Similarly, the Third Restatement includes 

bona fide regulations and “other action of the kind that is commonly accepted as within the 

police power of State”79 in the list of non-compensable actions.  

81. In Saluka Investments v. Czech Republic, the tribunal stated that “it is now established in 

international law that States are not liable to pay compensation to a foreign investor when, 

                                                                                                                                                                                           
73 Statement of defense,  para. 15. 
74 ADC & ADMC v Hungary, para. 435. 
75 First Clarification, question № 26. 
76 Statement of Claim, para. 13. 
77 UNCTAD,p.6. 
78 Harvard Draft Convention on the International Responsibility of States for Injuries to Aliens, Art.10(5) 
79 Restatement (Third) of Foreign Relations Law § 712 cmt. g (1987). 
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they adopt in a non-discriminatory manner bona fide regulations that are aimed at the general 

welfare”80.  

82. Here, non-discrimination, public purpose and due process criteria have been demonstrated 

above. Consequently, Respondent should not pay compensation because it did not cause any 

loss to the Claimant. 

C.  Ruritania  does not breach the FET standard. 

83. The International Court of Justice explained FET in the Border and Transborder Armed 

Actions case, stating that this principle is” one of the basic principles governing the creation 

and performance of legal obligations”81. Under the present case, Art. 2(1) of the BIT obliges 

respondent to ensure the treatment in accordance with principle of “fair and equitable 

treatment”.  

84. Claimant surely provided numerous arbitral decisions in support of that fair and equitable 

treatment includes principles: is obliged to act in good faith; must respect Investor’s 

legitimate expectations; cannot be arbitrary, discriminatory; must respect procedural 

propriety and due process. 82 

85. In our case, the Respondent performed such obligations and, therefore acted in accordance 

with the “fair and equitable treatment” standard. 

1.Respondent did not violate Claimant’s legitimate expectations. 

86. The Tribunal in Metalclad v Mexico emphasizes that: “the foreign investor expects the host 

State to act in a consistent manner, free from ambiguity and totally transparently in its 

relations with the foreign investor”83. At the present case, during the electioneering the New 

Way program has been widely discussed in the media84, so the Claimant was aware about 

possible necessity to adapt its business  for new legal order.   

87. In Parkerings v. Lithuania, the tribunal required due diligence from the investor, who  

“must anticipate that the circumstances could change, and thus structure its 

investment in order to adapt it to the potential changes of legal environment” and  
                                                           
80Saluka Investments v. Czech Republic, Partial Award, para. 255. 
81  Border and Transborder Armed Actions (Nicaragua v. Honduras), ICJ Judgment on Jurisdiction and 

Admissibility, 20 December 1988, para. 94. 
82 Biwater Gauff (Tanzania) Ltd v Tanzania, Award and Concurring and Dissenting Opinion, para. 533; Rumeli 

Telekom v Kazakhstan, Award, para. 609 ; Waste Management v Mexico, para. 98 
83Técnicas Medioambientales Tecmed, S.A. v. Mexico, para. 154. 
84 First clarification, question 9.  
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“neither is it contested that the Republic of Lithuania gave no specific assurance 

or  guarantee to Parkerings that no modification of law, with possible incidence on 

the  investment, would occur. The legitimate expectations of the Claimant that the 

legal regime would remain unchanged are not based on or reinforced by a 

particular  behavior of the Respondent”85. 

88. The similar conclusion was made in ContinentalCasualty Company v. Argentina. The 

tribunal made the forceful statement that: it would be unconscionable for a country to 

promise not to change its legislation as time and needs change, or even more to tie its hands 

by such a kind of stipulation in case a crisis of any type or origin arose. Such an implication 

as to stability in the BIT’s Preamble would be contrary to an effective interpretation of the 

Treaty; reliance on such an implication by a foreign investor would be misplaced and, indeed, 

unreasonable.86 

89. Here, the actions taken by the government of Ruritania are within the scope of any state’s 

police and regulatory authority and are sovereign in nature. Thus, Ruritania did not violate 

CAM’s legitimate expectations.   

2.Respondent’s conduct wasn’t arbitrary. 

90. The investment law doctrine emphasizes 2 different elements of arbitrariness: an objective 

element (disregard of due process, something opposed to the rule of law) and a subjective 

element (an act which shocks, or at least surprises a sense of judicial propriety).87 

91. In our case, due to process was honored, as was shown in the block A(expropriation), but to 

highlight the argument of the State more the Tribunal contemplation in Tecmed v Mexico 

should be cited:   

“The foreign investor also expects the host State to act consistently, i.e. without 

arbitrarily revoking any preexisting decisions or permits issued by the State that  

had been relied upon the investor to assume its commitments as well as to plan 

and launch its commercial and business activities”88. 

                                                           
85Parkerings-Compagniet AS v. Lithuania, para. 333-4. 
86 Continental Casualty Company v. Argentina, ICSID Case No. ARB/03/9, Award, 5 September 2008, para. 258. 
87 U. Kriebaum Arbitrary/Unreasonable or Discriminatory Measures, p. 9-10. 
88 Técnicas Medioambientales Tecmed, S.A. v. Mexico, ICSID Case No. ARB(AF)/00/2, Award, 29 May 2003, 

para. 154. 
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92. The subjective element was not violated here as well. The State must not wait for the social 

collapse and take regulative measures in advance, there is nothing uncommon in Ruritania 

behavior and its goals are explicit. Thus, Ruritania actions were not arbitrary.  

3.Respondent acted in a good faith. 

93. Investment law doctrine understands good faith via the notion of acting honestly, without 

fraud, or the intent to deceive. Bad faith, conversely, includes the use of legal instruments for 

purposes other than those for which they were created. It also includes expulsion of 

investments based on “local favoritism”89. At the present case, all the restrictions were 

compulsory not only for the Claimant, but also for the competitive brands and were imposed 

“on all products containing Reyhan concentrate”90. Thus, good faith principle is not in 

breach. 

D. Ruritania is entitled to rely on international legal notions of national security. 

94. Under Art. 2(2a) of the Charter of Economic Rights and Duties of States each State has the 

right:  

“to regulate and exercise authority over foreign investment within its national 

jurisdiction in accordance with its laws and regulations and in conformity with its 

national objectives and priorities”91.  

95. The conduct of Ruritania here is the example of using its rights. No one raises the question 

whether a state may take any regulatory action to protect the health of its population, 

thuswise the actions of Ruritania were legal.  

96. As both Ruritania and Cronos are members of the WTO92, the TRIPS Agreement and all 

other covered agreements are binding on both states. The part of the TRIPS - Declaration on 

the TRIPS agreement – proclaimed in the Art. 4 that the “Agreement does not and should not 

prevent members from taking measures to protect public health”. Moreover, under the 

Art.5(c) “each member has the right to determine what constitutes national emergency or 

other circumstances of extreme urgency”93. Thuswise, in our case the State decided that the 

first step to protect its citizens is a set of marketing measures. This decision was based on the 

                                                           
89Bayindir v. Pakistan, para. 243. 
90 Statement of defense, para.15. 
91 Resolution adopted by the General Assembly 3281 (XXIX),12 December 1974,Charter of Economic Rights and 

Duties of States. 
92 First clarification, question 12. 
93 WT/MIN(01)/DEC/2, 20 November 2001, Declaration on the TRIPS agreement and public health. 
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scientific research on which the government relied.94 In so far as the safety of the citizens of 

the country, it is not the time for experiments. The State should react fast and decisively so 

that to stop the problem in the egg. That is what the Respondent demonstrated without any 

breaches of the law.  

E. The Respondent guranteed to investors the free transfer of payments in connection with 

an investment.  

97. As it was concluded in Waste Management v. Mexico case:  

“In the Tribunal’s view, it is not the function of the international law of 

expropriation to eliminate the normal commercial risks of a foreign investor, or to 

place on Mexico the burden of compensating for the failure of a business plan 

which was, in the circumstances, founded on too narrow a client base and  

dependent for its success on unsustainable assumptions about customer uptake 

and  contractual performance”95.  

98. In the present case the Claimant submits that after the implementation of the new legal 

norms it has suffered from it and had losses. But as it was established above these losses were 

the result of the incorrect business strategy and as the Waste Management Case shows could 

not be a reason to bring to international justice. Thus, the principle implemented in the Art.5 

BIT was honored. 

F. The Respondent’s actions do not violate Art.6(2) of the BIT. 

99. The Claimant submits that the Respondent violated the guarantee under the share purchase 

agreement. The Respondent emphasizes that State’s responsibility whereby a breach of 

contract with an alien is not as such considered to be a breach of international law the same 

as it is not considered to be a breach under the BIT, as it was explained by the Tribunal in 

Duke v. Ecuador: “Electroquil’s expectations under the [power purchase agreement] must be 

regarded as “mere” contractual expectations which are not protected under the BIT”96. Here, 

the expectations of the Claimant are by nature contractual so as was demonstrated above can 

not be part of the dispute of this process.  

G. Ruritania is entitled to rely upon public security principal.  

                                                           
94 Statement of defense, para.15. 
95Waste Management v. Mexico ,Case N° ARB(AF)/00/3 ,April 30, 2004, para. 177. 
96 Duke Energy Electroquil Partners and Electroquil SA v. Ecuador, ICSID Case No. ARB/04/19, Award, 12 August 

2008, para. 358. 
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100. Newcombe said that a clause containing the possibility of invoking essential security is a 

general exception from abiding the treaty obligations.97 This general exception exists if the 

certain criteria are observed: 1)the State should protect its  essential interest; 2)imminent peril 

should exist; 3)there should be no other means to protect State’s essential interest.  

101. The existence of them will be established below. 

102. According to the International Law Commission’s (ILC) Draft Articles on State 

Responsibility, there are some circumstances under which states may not be held responsible 

for breaching their international obligations. According to Article 25: (a) Is the only way for 

the State to safeguard an essential interest against a grave and imminent peril”98. 

103. The ILC in its comments explains that “the plea for necessity arises where there is an 

irreconcilable conflict between an essential interest on the one hand and an obligation of the 

state invoking necessity on the other”99.  

104. In the case at hand, the State acted in the way any responsible State would do, as “any 

responsible government should take to address the problems of alcohol addiction and 

exposure of the youth to alcohol.” 100Consumption of alcohol is a serious social problem 

today for many States. According to CNN: “alcohol ranks "most harmful" among a list of 20 

drugs, beating out crack and heroin when assessed for its potential harm to the individual 

imbibing and harm to others, according to study results released by a British medical 

journal”101. 

105. Here, the State was trying to combat alcohol problem and “to prevent an association 

between alcohol and a healthy lifestyle and athletic excellence”102. Thus, Ruritania protected 

its essential interest. 

106. As for the element of “imminent peril”, the ICJ in the Gabcikovo-Nagymaros Project case 

said that: “That does not exclude … that a ‘peril’ appearing in the long term might be held to 

be ‘imminent’ as soon as it is established, at the relevant point in time, that the realization of 

the peril, however far off it might be, is not thereby any less certain and inevitable.” In our 

case, the State to regulate the situation in time relied on a report by an expert and took 

                                                           
97Newcombe, p.360 . 
98 The International Law Commission’s (ILC) Draft Articles on State Responsibility, Art. 25(1a). 
99 International Law Commission, Draft Articles on State Responsibility, Commentary (2) to Article 25. 
100 Statement of defense, para.14. 
101 CNN. 
102 Statement of defense,para.14. 
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measures according to the danger  as well as tried to warn the society so that problem didn’t 

worsen. 

107. From the standpoint of international law, the measures undertaken by the State should be 

      the “only way to safeguard an essential interest”103.  Here, the goal of the government was to 

show the real face of the danger that before government’s measures was under a mask 

healthy-friendly. Thuswise, Ruritania’s measures were the only appropriate in such a 

situation.   

H. Ruritania did not violate its obligations under international law. 

1. The packing requirement would not violate trademark rights under Paris Convention. 

108. Under Art.7 bis (2) of the Paris Convention proclaimed that: “each country shall be the 

judge of the particular conditions under which a collective mark shall be protected and may 

refuse protection if the mark is contrary to the public interest.”104 Thus, public health became 

crucial factor to impose restrictions on trademarks due to concern of the good of the 

community. Thuswise, Ruritania is not in breach of Paris Convention. 

2. The packing requirement is legal under TRIPS.  

109. Under the principle of the Art.8 TRIPS105, WTO Members may adopt measures necessary  

 

IV.  The tribunal should dismiss a claim for compensation for moral damages 

А. The tribunal is not entitled to consider the present claim 

1. The BIT impose the limits to tribunal powers upon this issue 

 

110. Article 25 of the ICSID Convention limits the jurisdiction of the Centre to legal disputes 

“arising directly out of an investment”106. Within the meaning of this article, emerges the 

objection to protect human rights, consequently moral damage to individuals cannot be 

considered by the Tribunal which main purpose to protect investments. 

111. Article 7 and 8 of the BIT defining the jurisdiction of the dispute does not contain clause on 

consideration of other, non-investment arising disputes by the Tribunal.  

                                                           
103ILC Articles on State Responsibility, art. 25.1(a). 
104 Paris Convention for the Protection of Industrial Property of March 20, 1883,Art.8. 
105 TRIPS 
106ICISD Convention 
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112. Article 1 para. 3 of the BIT provides a definition of the investor. According to it, nothing is 

stated about the employees of the company as an investor, and therefore disputes involving 

compensation to investor’s workers could not be considered during the present proceeding.  

2. There were no exceptional circumstances for consideration the claim. 

113. The Claimant refers to the DLP v Yemen107case and considers that in the exceptional 

circumstances a claim could be accepted. The Claimant believes that the actions of the State 

especially the detention of Mr.Goodfellow and Mr.Straw108  satisfies the certain criteria. 

These criteriaset forth in the Lemire v. Ukraine109case for adoption a claim, viz actions which 

imply “illegal detention or other analogous situations in which the ill-treatment contravenes 

the norms according to which civilized nations are expected to act”110 

 

114. Revising the article 3 para 2 of the BIT, should be noted that actions taken to protect public 

security could not be considered as a breach of the BIT. On 1 December 2011 the 

Prosecutor’s Office of Ruritania commenced the investigation against Mr. Goodfellow and 

Mr.Straw and they were also notified of the ongoing criminal proceedings on 19 December 

2011111. The purpose of these actions was to conduct a full investigation into actions of 

MessrsGoodfellow. Thus, these measures should not be regarded as violations of the BIT and 

be considered as an exceptional circumstances.  

115. In the Lemire v Ukraine112 case was also specified such circumstance as «humiliation, 

shame and degradation, or loss of reputation, credit and social position»113. The Claimant 

submits that the translation of detention video on air of Ruritania TV channel114 caused harm to 

the reputation of Mr. Goodfellow and Mr.Straw and also to legal entity, i.e. Contifica Asset 

Management Corp.  

B. Even if the Tribunal could consider the issue of  compensation compensation for moral 

damage, there is no reason for the compensation of such damages 

                                                           
107DLP v. Yemen case 
108 The Statement of Claim, para.23. 
109Lemire v. Ukraine case 
110Ibid. para.333. 
111Statement of Claim, para.22. 

112Lemire v. Ukraine case 
113Ibid. para. 333. 
114Statement of Claim,para.24. 
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1. The actions of Ruritania’ authorities do not violate the provisions of the BIT and could 

notbe considered as wrongful act 

116. Under the article 1 of Draft articles«Every internationally wrongful act of a State entails the 

international responsibility of that State» and in the article 2 of Draft articles revealed the 

elements include in wrongful act, according which it is “attributable to the State under 

international law; and constitutes a breach of an international obligation of the State.”115. The 

commentary to Draft articles on Responsibility of States for Internationally Wrongful 

Actsstates the requirement of two elements to recognize a State’s action as wrongful act, and 

this rule is without any exceptions116. 

117.  Under article 3 para.2 of the BIT the Respondent’s actions which aim protecting the public 

could not be regarded as a violation of the principles of the BIT. The criminal proceedings 

against the Claimant’s employees were based on the fact of corrupt motive in their action, 

videlicet true intentions which were reflected in the memorandum addressable to Mr. 

Goodfellow (Exhibit RX1)117. An arrest was made in a criminal prosecution, about which Mr. 

Goodfellow and Mr. Straw were informed118.  

 118. Two elements of wrongful act were specified, by PCIJ in the Phosphates in Morocco case. 

The Court explicitly linked the creation of international responsibility with the existence of an 

“act being attributable to the State and described as contrary to the treaty right[s] of another 

State”119. 

119. United States Diplomatic and Consular Staff  case120 also should be mentioned in the light 

of this issue. ICJ has also referred to the two elements on several occasions in this case, and it 

pointed out that, in order to establish the responsibility of the Islamic Republic of Iran: 

“it must determine how far, legally, the acts in question may beregarded as 

imputable to the Iranian State. Secondly, it must considertheir compatibility or 

incompatibility with the obligations of Iran undertreaties in force or under any 

other rules of international law that may be applicable”121. 

                                                           
115ILC Articles 
116Commentaries to DASR 
117Statement of Defence, Exhibit RX1. 
118Statement of Claim, para.22. 
119Phosphates case at p. 28. 
120United States Diplomatic and Consular Staff case, case  
121Ibid.para. 9. 
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120. From these facts, could be concluded that there were no offense in the Prosecutor’s Office 

of Ruritania actions, therefore they did not violate obligations of the BIT. And according to 

the rule settled in the Article 2 of the ILC Articles, if there is a lack of the one element the 

actions could not be recognized as a «wrongful act». 

2. No moral damage was caused to Mr. Goodfellow and Mr.Straw as also to the 

Claimant 

121. According to the position expressed in the doctrine concerning the loss of credit and 

reputation, “more objective cost-based approaches may potentially be employed: for example, 

the amount of damages may be based, at least to some extent, on the calculation of expenses 

in taking reputation-correcting measures.”122 

122. The claimant has not provided any evidence that took him to restore his reputation, 

therefore the Respondent submits that it is not obviously whether there was a really harm his 

reputation 

123. In Lemire v. Ukraine123case the Tribunal sympathizes with Mr. Lemire’s predicament, but 

feels that the injury suffered cannot be comparedwhich Tribunals in the past have awarded 

moral damages124. 

124. Mr. Goodfellow and Mr.Strawdid not have the physical stress during the investigation125,  

and moral damage, even if it was, did not cause any potential reaches a level to compensate 

for . Thus, there is no reason that the Respondent's actions have caused moral damage to Mr. 

Goodfellow and Mr.Straw. 

 

V. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI does not 

constitute a recoverable item of damages 

A. The tribunal should outline its power upon the present issue consideration 

125. “The  general  rule is  that  in order to determine whether an investor enjoys investment 

treaty protection an  applicable  treaty between  the State where  the investment was made and  

                                                           
122Patrick Dumberry  «Compensation for Moral Damages in Investor-StateArbitration Disputes»r Moral Dam 
123Lemire v. Ukraine case 
124Ibid. para.333. 
125

Proseduaral Order No.2,para 22. 
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the host State of  the  investor must be  identified”126. Further, the arbitral tribunal should 

decide whether it may grant any remedy it considers being appropriate in accordance with the 

applicable law and its specific limitations in respect of this power. 

1. The BIT is applicable only to issues upon the investments made in its contracting party 

126. The party autonomy principle allows parties to control the protection of investments 

“including more characteristics or requirements the investor should posses to be able to bring 

a claim under certain treaty”.127 As was stated in the Saluka Investments v Czech Republic128 :  

“it  is  beyond  the  powers  of  this  Tribunal  to  import  into  the definition  of  

“investor”  some  requirement  relating  to  such  a relationship  having  the  effect  

of  excluding  from  the  Treaty’s protection a company which the language 

agreed by the parties included within it”129. 

127. The same decision was achieved in the Waste Management v United Mexican States130 case, 

namely was stated: 

 “Where  a  treaty  spells  out  in  detail  and  with  precision  the requirements  for  

maintaining  a  claim,  there  is  no  room  for implying into the treaty additional 

requirements, whether based on  alleged  requirements  of  general  international  

law  in  the field of diplomatic protection or otherwise“131. 

138. These judgments deliberately prove the necessity to observe strict language of the BIT. Art. 

1 (1)  of the BIT set forth the investment definition: “The  term  "Investment"  means  every  

asset  which  is  directly  or  indirectly  invested  in accordance  with  laws  and  regulations  

of  the  Contracting  State  in  which  territory  the Investment is made by Investors of the 

other Contracting State”132. According to which the treaty clearly emphasizes the two 

contracting parties involved in the issue that on the other hand complicates the involvement of 

other entities concerning whatever question in relation to the investments. 

                                                           
126Redfern  and Hunter  on International Arbitration, Nigel Blackaby  , Constantine Partasides ,(Oxford University 

Press 2009) pp. 465 – 512, 8-13. 
127Rimantas Daujotas  
128 Saluka case 
129 Saluka case, para.229 
130 Waste Management Inc. case.  
131 Waste Management Inc. case,para.85. 
132The BIT, art. 1(1). 
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2. In any event, only bona-fide investments could be protected by the international 

investment arbitration system 

129. The purpose of international protection is to protect legal and bona fide investments.133 As 

has been already established by the respondent Contifica Asset Management Corp. did not 

made bona-fide investments, thus the present tribunal is without authority to consider 

whatever claims of the subject. 

B. If even the Tribunal would establish its authority to consider this issue, loss of 

damages could not be recovered in the present case 

1. The concept of reasonable certainty must be recognized before establishing the loss 

of profits 

130. The test of “reasonable certainty” has emerged in arbitral case law as a standard of proof in 

relation to damages, including claims for future gains lost.134In the Vivendi v Argentina case, 

the Tribunal stated that: 

“Compensation for lost profits is generally awarded only where future profitability 

can be established (the fact of profitability as opposed to the amount) with some 

level of certainty”135. 

131. Thus, in the present case to claim the loss of profits by subsidiaries, these subsidiaries 

should be certainly identified. The economic activity and prove of their development, 

profitability and sufficient permanency of its functioning must be evidenced. None of such 

evidences had been presented by the claimant. 

2. The CAM had implied the inherent nature of risk in the investment activity and 

consequently the possible losses 

132. Risk has an inherent nature in the investment activity as it refers to the possibility that 

future developments may negatively affect (eliminate or reduce) the anticipated financial 

gains from an investment.136The general proposition that investors must accept the risk of 

                                                           
133 Phoenix case,  para.100. 
134  Autopista v.Bolivian Republic of Venezuela, para 351; Sapphire Petroleum v. National Iranian Company, para. 

136, 188; Vivendi v Argentina, para 8.3.4; PSEG v Turkey, para 313; Nykomb v Latvia,  p .41;  Petrobart v Kyrgyz 

Republic,  p. 86. 
135 Vivendi v Argentina,  para 8.3.3 
136‘Country and Political Risk Analysis: Applications for Management’, in LD Howell (ed) The Handbook aCountry 

and Political Risk Analysis (3rd edn, The PRS Group, Inc, Syracuse, NY, 2001) 5. 
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operating in a particular set of economic and political circumstances was expressed by the 

Permanent Court of International Justice in the Oscar Chinn case (1934): 

“No enterprise... can escape from the chances and hazards resulting from general 

economic conditions. Some industries may be able to make large profits during a 

period of general prosperity, or else by taking advantages of a treaty of commerce 

or of an alteration in customs duties; but they are also exposed to the danger of 

ruin or extinction if circumstances change. Where this is the case, no vested rights 

are violated by the State”137. 

133. The Contifica Asset Management Corporation claiming the compensation of damages 

totally forgot about this nature of business. Before reaching the decision to buy FBI shares it 

must had accessed all pro and cons of such decision and assumed possible risks. Deciding to 

acquire the brewery production the claimant certainly should get information about the host 

state legislations, nature of business with this country and afterwards reach the deliberated 

decision. Facts of the case, namely concerning the transference of shares138 allow presuming 

that the CAM carefully thought out this decision and assumed possible risks. 

3. The subsidiaries are not entitled to claim the compensation for damages 

134. The question of flow-through damages arises where shares are treated as the protected 

investment. In these cases, the claimant could not automatically recover all damages suffered 

by the local subsidiary. The claimant-shareholder will be limited to claiming only in respect 

of damage it incurred by virtue of the consequential impact on the shares themselves.139 

135. In Nykomb v Latvia, the Tribunal, in its discussion on the award of damages, also 

emphasized that harm to the subsidiary would not equate to harm to its shareholder. The 

Tribunal emphasized the need to examine carefully how damages suffered by the subsidiary 

actually affect the protected investment: 

“The reduced flow of income into Windau obviously does not cause identical loss 

to Nykomb as an investor...it is clear that the higher payments for electric power 

would not haveflowed fully and directly through to Nykomb. The money would 

                                                           
137 Oscar Chinn affair,No. 63, 65. 
138The Statement of claim, para.9. 

139Sergey Ripinsky, Assessing Damages in Investment Disputes:Practice in search of perfect, available at: 

http://ssrn.com/abstract=1547089 
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have been subject to Latvian taxes etc., would have been used to cover Windau’s 

costs and down payments on Windau’ s loans etc., and disbursements to the 

shareholder would be subject to restrictions in Latvian company law on payment 

of dividends. An assessment of the Claimant’s loss on or damage to its investment 

based directly on the reduced income flow into Windau is unfounded and must be 

rejected”140. 

136. This decision is similar to the International Court of justice decision reached in Barcelona 

traction case.141 The Court stated as follows: “the mere fact that damage is sustained by both 

company and shareholder does not imply that both are entitled to claim compensation, and it 

is only one entity whose rights have been infringed”142. 

137. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI should not be 

regarded as a recoverable item of damages, because separable nature of these claims. 

Ruritania could not predict such consequences as it is not aware of specific amount and 

territorial presence of these subsidiaries. Moreover, the governmental offices of Ruritania 

have not been informed of the presence of the legal entities, comprising Contifica Group, in 

40 jurisdictions. Thus the subsidiaries are not entitled to claim the compensation for damages. 

CONCLUSION ON MERITS 

138. In light of the foregoing submissions and arguments advanced, it is humbly submitted that 

Respondent has not materially breached the International legislation and its conduct does not 

violate any of its substantive obligations taken under the BIT. As far as no damage was 

caused to the Claimant the Respondent asks to dismiss Claimant’s request for “moral 

damages”. The request to comprise the value of the Claimant's interest in FBI before the 

measures adopted by Ruritania is also meritless.  

 

 

 

 

                                                           
140Nykomb v Latvia,  p 39 
141 Barcelona Traction case, p.3. 
142Barcelona Traction case, p.3. 
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Relief sought 

1) The Tribunal has no jurisdiction over the claims submitted by CAM and those claims are 

inadmissible in light of the facts surrounding acquisition of the shares in FBI by CAM 

2) The Tribunal has no jurisdiction over CAM’s claims based on the alleged breach of the 

share purchase agreement by the State Property Fund of Ruritania and those claims are 

inadmissible 

3) Ruritania didn’t violate its obligations under the BIT and International law towards CAM 

4) The tribunal should dismiss a claim for compensation for moral damages 

5) The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI does not 

constitute a recoverable item of damages 

 

 

 

 

 

 


