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STATEMENT OF FACTS 

PARTIES TO ARBITRATION 

1. Claimant: Calrissian & Company (hereinafter “Calrissian”) Incorporated is a hedge 

fund incorporated in, and in accordance with the laws of, the Corellian Republic 

(hereinafter “Corellia”). 

2. Respondent: The Federal Republic of Dagobah (hereinafter “Dagobah”) is an 

emerging economy which has issued sovereign bonds to, among others, citizens of the 

Corellia. 

THE CORELLIA-DAGOBAH BIT 

3. In the year of 1992, the “Agreement between the Corellia and Dagobah for the 

Promotion and Protection of Investments” (hereinafter “the Corellia-Dagobah BIT” 

or “the BIT”) was entered into. This Agreement was part of a privatization and 

internationalization plan undertaken by Dagobah‟s government to stimulate economic 

growth. The BIT provided for a definition of protected investment and contained 

standard clauses of protection such as national treatment, fair and equitable treatment, 

full protection and security and protection against expropriation 

FIRST ECONOMIC CRISIS (2001) 

4. In early 2001, due to heavy borrowing on international financial markets, combined 

with high government budget deficits and tax evasion, the Respondent state 

descended into an economic crisis.  

5. On 7 May 2001, the Respondent decided to restructure its sovereign debt and launch 

an offer according to which bondholders would be able to exchange their bonds for 

new ones. The new series of bonds would reduce the bonds‟ face value by 43%, as 

well as provide the possibility of cash buybacks with the assistance of the World 

Bank‟s Debt Reduction Facility. 

THE AWARD OF THE PERMANENT COURT OF ARBITRATION (2003): THE CORELLIAN 

REPUBLIC V. THE FEDERAL REPUBLIC OF DAGOBAH 

6. As the haircut was estimated at 50% of the bonds‟ net present value, such 

restructuring caused major losses to bondholders, among which were several investors 
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from Corellia. Subsequently, Corellia, after unsuccessful diplomatic negotiations, 

commenced inter-state arbitral proceedings pursuant to Article 7 of the BIT. The issue 

for determination before the Permanent Court of Arbitration Tribunal (hereinafter 

“PCA Tribunal”) on behalf of its citizens for clarification of the language of the 

Corellia-Dagobah BIT, which did not include an express reference to sovereign bonds 

under the definition of investments to which the treaty would apply. 

7. On 29 April 2003, the PCA Arbitral Tribunal finally decided that sovereign bonds 

were investments within the definition of the Corellia-Dagobah BIT and that 

bondholders were entitled to resort to the investor-State dispute settlement provision 

included in the BIT. 

SECOND ECONOMIC CRISIS (2010) 

8. At the beginning of 2010, a new recession hit the Respondent state as a consequence 

of the financial crisis that affected many nations around the world in 2008. On 14 

September 2011, the IMF suggested implementation of new sovereign debt 

restructuring that would reduce its debt. 

FACTS LEADING TO THE DISPUTE 

9. On 28 May 2012, the Respondent enacted the Sovereign Restructuring Act 

(hereinafter “SRA”) which provided that if a qualified majority of the owners of 75% 

of the aggregate nominal value of all outstanding bonds governed by domestic law 

agreed to modify the terms of the bonds, that decision would bind all the remaining 

bondholders.  

10. On 29 November 2012, the Respondent government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds. This new offer was accepted by more than 

85% of holders of bonds.  

11. On 12 February 2013 all the bonds were exchanged for new ones including those of 

the Claimant who had not consented to the restructuring. 

THE DISPUTE 

12. On 30 August 2013, the Claimant holding a number of sovereign bonds subjected to 

the SRA and was among the holdout minority, commenced arbitral proceedings 
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before the Arbitration Institute of the Stockholm Chamber of Commerce (hereinafter 

“SCC”) pursuant to the Article 8 of the Corellia-Dagobah BIT. 

13. The Claimant argued that the adoption of a collective action mechanism with 

retroactive effects through the enactment of the SRA, associated with the sovereign 

debt restructuring conducted by the Respondent, constituted a violation of the fair and 

equitable treatment standard of protection contained in Article 2(2) of the BIT and 

requests full compensation for the losses incurred.  

14. The Respondent argued that the Claimant is not entitled to pursue arbitration since its 

sovereign bonds are not investments within the meaning of the Corellia-Dagobah BIT 

and therefore outside the scope of its protections, and that SCC Arbitral Tribunal 

should not be bound by the PCA Arbitral Tribunal‟s interpretation. Moreover, the 

Respondent argued that the SCC Tribunal should hold the claims inadmissible in view 

of the forum selection clause contained in the old sovereign bonds.  
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ARGUMENTS 

15. The present proceedings have been initiated pursuant to Article 8 of the BIT. Article 

8(2)(c) contains the Respondent‟s standing offer to arbitrate, which has been accepted 

by the Claimant, thus concluding a valid arbitration agreement.
1
 However, the 

Respondent is not satisfied as to the jurisdiction of the present Tribunal over the claim 

that has been brought forward.
2
 

16. To allay the Respondent‟s concerns, the Claimant shall establish that the 2002 award 

of the PCA Tribunal has conferred the requisite jurisdiction to the present tribunal (I). 

In the alternative, the Claimant submits that even on an independent analysis, the 

claim falls within the jurisdiction of the present Tribunal (II). Further, the Claimant 

shall also establish that the forum selection clause contained in the bond contracts 

does not affect the jurisdiction of the present Tribunal. (III)  

I. THE PCA TRIBUNAL’S DECISION CONFERS JURISDICTION UPON 

THE PRESENT TRIBUNAL. 

17. The PCA Tribunal was constituted pursuant to Article 7 of the BIT, which provides 

for state-to-state arbitration. In those proceedings, it had been decided that sovereign 

bonds qualify as “investments” within the meaning of the BIT.
3
 The Claimant shall 

establish that this Tribunal is bound by the PCA Award (A). Further, treating the 

state-to-state arbitral award as non-binding will be against the express terms as well as 

the object of the treaty (B). Contrary to the Respondent‟s contention,
4
 the PCA Award 

does not amount to an amendment of the BIT (C) and applies to the present dispute as 

it was not context specific (D). Alternatively, the PCA Award must be considered as 

highly persuasive and the Respondent‟s objection to jurisdiction must be summarily 

rejected (E). 

                                                 
1
¶6, Request for Arbitration. 

2
¶¶1-9, Answer to Request for Arbitration. 

3
 PCA Award at p. 16. 

4
 Answer to Request for Arbitration, ¶7. 
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(A) THE PCA AWARD CONSTITUTES AN “AUTHENTIC INTERPRETATION” OF THE BIT 

AND IS BINDING. 

18. By consenting to arbitrate disputes concerning the interpretation of the treaty, treaty 

parties partially cede interpretive authority to the interstate tribunal.
5
Any subsequent 

agreement between the treaty parties as to the interpretation of the treaty constitutes 

an “authentic interpretation” and must be read into the treaty.
6
 ICSID investor-state 

tribunals are bound by the interpretation of the treaty arrived at as a result of an inter-

state arbitration award, which rests on the consent of the state parties.
7
 The same 

reasoning extends to non-ICSID investor-state tribunals as well.
8
 

19. The states of Corellia and Dagobah had agreed to submit the questions of 

interpretation and application of the treaty to an interstate tribunal under Article 7 of 

the BIT. The award rendered by such tribunal i.e. the PCA Award constitutes an 

authentic interpretation and therefore the present Tribunal must find itself bound by 

the PCA Award. 

(B) THE PROVISIONS OF THE BIT DIRECT THAT THE PCA AWARD BE CONSIDERED 

BINDING ON INVESTOR-STATE TRIBUNALS. 

20. If the PCA Award is not considered to be binding on the present Tribunal, Article 7 of 

the BIT will be rendered otiose (i). Moreover, treating the PCA Award as binding is 

also in furtherance of the object of the BIT (ii). 

(i) Article 7 of the BIT will lose its relevance if the present Tribunal does not 

consider itself bound by the PCA Award. 

21. Dispute resolution clauses generally do not include language that limits their binding 

effect on the parties only to the instant dispute. The language of Article 7 of the BIT 

also does not limit the scope of application of the award to the instant dispute. It says 

that the dispute shall be submitted to the Arbitral Tribunal for „binding decision‟.
9
 If 

the awards of state-to-state tribunals, which have jurisdiction over pure interpretive 

                                                 
5
 Roberts, p. 1883. 

6
 Article 31(3), VCLT; Kasikili/Sedudu Island Case, p. 1075. 

7
 Broches,  p. 218. 

8
 Trevino, p. 23. 

9
Article 7 of the BIT. 
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disputes are not allowed to have binding effect over future investor-state tribunals, the 

provision for interstate arbitration would be deprived of all practical effect.
10

 

22. If the interpretation of the PCA Tribunal is held to have no binding effect on the 

present Tribunal, Article 7 would be deprived of all utility. If future tribunals are not 

to be bound by the inter-state tribunal‟s interpretative award, then there such an award 

is rendered redundant. The state parties cannot be assumed to have agreed upon such 

absurdity. 

(ii) Considering the PCA Award as binding is desirable and in furtherance of the 

object of the BIT. 

23. To promote certainty and consistency, state-to-state awards should be considered 

binding on the treaty parties and future investor-state tribunals.
11

 The mechanism of 

inter-state arbitration allows the treaty parties to establish binding interpretations of 

their treaties, thereby promoting certainty and consistency.
12

 If the investor-state 

tribunals do not bind themselves by the interstate award, such certainty and 

consistency would not be brought about.
13

 

24. Markedly, one of the objects of the BIT is to ensure a stable legal framework.
14

 

Treating the PCA Award as binding of investor-state tribunals will go a long way in 

ensuring such stable legal framework. Therefore, the Tribunal must find itself bound 

by the PCA Award. 

(C) THE PCA AWARD IS NOT AN ATTEMPT TO AMEND THE BIT. 

25. The Respondent has contended that the PCA Award is inapplicable as it tries to 

amend the BIT. The Claimant submits that the Tribunal must not embark upon an 

inquiry into the distinction between an “interpretation” and an “amendment” as such 

scrutiny would degrade and set at naught the parties intention to treat interstate 

awards as binding.
15

 

                                                 
10

 Roberts 1, p. 60. 

11
Id at p. 29. 

12
Id at p. 54. 

13
Id at p. 60. 

14
Preamble of the BIT. 

15
 ADF v. USA, ¶177. 
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26. The BIT stipulates an open-ended definition of “investment”.
16

 If mere inclusion of a 

form of investment under the BIT is to be considered an amendment, the whole 

purpose of an open-ended definition would be defeated. 

(D) THE RESPONDENT CANNOT RELY ON ANY CHANGE IN CIRCUMSTANCES TO AVOID 

THE APPLICATION OF THE PCA AWARD. 

27. The PCA Award was rendered in principle. It had stated that all sovereign bonds will 

qualify as “investments” within the meaning of the BIT.
17

 The award was in general 

terms and not in particular context of the 2001 crisis. Since the decision was not in 

reference to any specific type of bonds or the prevailing economic scenario, the 

Respondent cannot contend that it does not apply to the present context. 

 

(E) ALTERNATIVELY, THE PCA AWARD SHOULD BE TREATED AS A HIGHLY PERSUASIVE 

PRECEDENT AND THE RESPONDENT’S ARGUMENT AGAINST INCLUSION OF 

SOVEREIGN BONDS MUST BE SUMMARILY REJECTED. 

28. An inter-state arbitral award has greater persuasive force than an investor-state award 

because the treaty parties have delegated jurisdiction to such tribunal to resolve their 

interpretive disputes and agreed that such a decision will be binding upon them.
18

 At 

the very least the Respondent should be prevented from raising the objection to 

jurisdiction as this contention had already been unsuccessfully litigated by Dagobah 

before PCA‟s Arbitral Tribunal.
19

 

29. Conclusion: The Tribunal must find that itself bound by the dictum of the PCA 

Tribunal which confers it with jurisdiction over the present claim.  

                                                 
16

Article 1 of the BIT. 

17
 Decision, PCA Award. 

18
 Roberts 1, p.63. 

19
Vivendi Decision. 
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II. ALTERNATIVELY, EVEN IN DISREGARD OF THE PCA TRIBUNAL’S 

DECISION THE JURISDICTIONAL REQUIREMENTS OF ARTICLE 8 

HAVE BEEN FULFILLED. 

30. The BIT explicitly lays down the jurisdictional pre-requisites for investor-state 

arbitration proceedings. As per Article 8(1), for the commencement of investor-state 

arbitration, there has to be a dispute between an investor and a state party and such 

dispute must be in connection with an investment. 

31. In the present case, the aforementioned requirements have been fulfilled as the present 

dispute arises out of an investment (A) and the Claimant amounts to an investor (B) in 

the sense of the BIT. 

(A) THE SOVEREIGN BONDS HELD BY THE CLAIMANT CONSTITUTE INVESTMENT IN 

TERMS OF THE BIT. 

32. Article 1 of the Corellia-Dagobah BIT defines an investment and lays down an 

illustrative list of forms that an investment may take. Admittedly, the illustrative list 

does not make an express reference to sovereign bond issuances. Nonetheless, the 

Claimant shall establish that sovereign bonds constitute investment under the BIT as 

they satisfy the definitional requirements of Article 1 (i). Further, contrary to the 

Respondent‟s contention, the absence of an express mention of sovereign bonds in the 

illustrative list is of no consequence (ii). As sovereign bonds fulfil the Article 1 

stipulations, they are to be protected by the BIT and no other criteria have to be 

satisfied (iii). 

(i) Sovereign bonds fulfil the criteria of an investment laid down in Article 1. 

33. Under the Corellia-Dagobah BIT, every asset which showcases the characteristics of 

an investment, such as commitment of capital, expectation of profit, assumption of 

risk, is an investment.
20

 The Claimant shall establish that sovereign bonds possess all 

the requisite characteristics of an investment. The first two characteristic requirements 

can summarily be shown to have been fulfilled. On acquisition of the bonds, the 

requirement of capital commitment is clearly fulfilled and the expectation of profit is 

constituted by the interest receivable by the Claimant.
21

 

                                                 
20

 Article 1, Corellia-Dagobah BIT. 

21
 PCA Award, p. 15. 
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34. The third characteristic requirement is of risk assumption.  The Claimant submits that 

contrary to the Respondent‟s contention, sufficient risk is associated with sovereign 

bonds. Generally, the risk of default is sufficient to satisfy the requirement of risk 

assumption.
22

 Some scholars however state that the risk of default has to 

complemented by some form of non-financial risk.
23

 Among other things, exposure to 

devaluation by means of legislative action has been held to constitute sufficient non-

financial risk.
24

 Furthermore, for assumption of risk, it is not always mandatory that 

the monetary claim be based on an underlying business undertaking.
25

  Monetary 

claims can amount to investment even in the absence of an underlying commercial 

undertaking.
26

 

35. Inherently, all sovereign bonds involve the risk of default thus fulfilling the 

requirement of financial risk.
27

 As the sovereign bonds held by the Claimant were 

devalued by the Sovereign Debt Restructuring Act,
28

 they were clearly susceptible to 

devaluation due to legislative action. Since such exposure constitutes non-financial 

risk, the sovereign bonds must be found to possess both the constituent elements of 

risk assumption. Further, the fact, that the bond funds were utilised for budgetary 

purpose,
29

 is immaterial as there is no mandatory requirement of an underlying 

commercial undertaking.  

36. On combination of the above findings, it is unmistakably established that sovereign 

bonds in question possess the characteristic of risk assumption. As the other 

requirements of Article 1 have also been showed to have been fulfilled,
30

 the inclusion 

of sovereign bonds under the BIT‟s scope of protection cannot be questioned. 

(ii) The only material criterion for determination has been laid down in Article 1 

of the BIT. 

                                                 
22

 Fedax Decision, ¶40. 

23
 Waibel, p. 726. 

24
 Fedax Decision, ¶40. 

25
 Petrobart Award, p. 72. 

26
 Ibid. 

27
 Waibel, p. 726. 

28
 ¶¶17-19, Uncontested Facts. 

29
 ¶30, Procedural Order 3. 

30
 supra ¶33. 
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37. For the purpose of denoting the existence of an investment, the requirements that were 

taken into account in some arbitral precedents must be considered as mere examples 

and not as necessary elements of an investment.
31

 The existence of “investment” is to 

be determined by reference to the parties‟ agreement, i.e. the BIT, rather than any 

other criteria.
32

 

38. The present BIT has clearly defined an investment in comprehensive terms.
33

 As 

already established, this definition is squarely satisfied by sovereign bonds.
34

 In such 

a scenario, the Tribunal must respect the mandate of the state parties and not indulge 

in setting up any criteria which are absent from the BIT. 

(iii) The illustrative list plays no role in deciding whether an instrument 

constitutes investment or not. 

39. The object of specifying an illustrative list in a definition clause is to specify few of 

the many forms that an investment may take.
35

 It is the definition which determines 

whether an instrument amounts to an investment and not the illustrative list.
36

 If an 

instrument satisfies the definition, there is no further requirement that it must fit into 

one of the pigeonholes of the illustrative list.
37

 

40. As already submitted, sovereign bonds meet the definition of investment laid down by 

Article 1.
38

 Thus, contrary to the Respondent‟s contention,
39

 the illustrative list cannot 

be relied upon to exclude sovereign bonds from the scope of protection of the BIT. 

(B) THE CLAIMANT IS AN INVESTOR IN TERMS OF THE BIT. 

41. The second jurisdictional requirement for investor-state arbitration is that the claimant 

must be an investor.
40

 An investor is a person who makes an investment in the 

                                                 
31

 MCI Power Award, at ¶165. 

32
 Inmaris Decision, ¶¶129-30; Biwater Award, ¶316. 

33
 Article 1 of the BIT. 

34
 supra  

35
 Salacuse, p. 165 

36
 Ibid; AES v. Argentina, ¶87. 

37
 Vandevalde, p. 145 

38
 supra ¶¶33-36. 

39
 Answer to Request for Arbitration, ¶4. 

40
 Article 8(1) of the BIT. 
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territory of the host state.
41

 The Respondent has contended that since the Claimant had 

acquired the bonds from the secondary market of Corellia, it has not invested in the 

territory of Dagobah.
42

 

42. It is submitted that even when funds do not physically flow into the territory of the 

host state, secondary market acquirer can still amount to an investor if the purpose of 

the issue was to finance governmental needs.
43

 The rationale behind this is that 

although the identity of the investor keeps changing on the market, the investment 

itself remains constant and the issuer state enjoys continuous credit benefit until the 

time of repayment.
44

  

43. The sovereign bonds in the present case were issued to meet the state budget needs of 

Dagobah.
45

 Clearly, the purpose of the issue of bonds was to finance governmental 

needs. By acquiring the bonds the Claimant afforded a continuous supply of credit to 

the Respondent. As the benefit of the funds expensed by the Claimant is enjoyed by 

the state of Dagobah itself, the secondary market purchase must amount to investment 

in the territory of Dagobah. Consequentially, the Claimant will fall within the Article 

1 definition of an investor. 

44. Conclusion: The dual requirement of “investment” and “investor” has been 

satisfied in the present case. Thus, the Tribunal is conferred with jurisdiction 

pursuant to Article 8 of the BIT. 

III. THE FORUM SELECTION CLAUSE CONTAINED IN THE SOVEREIGN 

BONDS DOES NOT AFFECT THE JURISDICTION OF THE PRESENT 

TRIBUNAL. 

45. The sovereign bonds held by the Claimant contained a forum selection clause granting 

exclusive jurisdiction to local courts.
46

 The Claimant shall establish this forum section 

clause does not the affect the Tribunal‟s jurisdiction as the present claim is treaty 

based (A). In the alternative, the Claimant submits that the BIT covers contractual 

                                                 
41

 Article 1 of the BIT. 

42
 Answer to Request for Arbitration, ¶5. 

43
 Fedax Decision, ¶41. 

44
 Id at ¶40. 

45
 Procedural Order 3, ¶30. 

46
 Uncontested Facts, ¶20. 
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claims as well (B). Further, the mere presence of a forum selection clause cannot rule 

out the jurisdiction of an investor-state arbitral tribunal (C). Such application of 

Article 8 of the BIT is supplemented by the principle of specialia generalibus non 

derogant (D). 

(A) THE PRESENT CLAIM IS TREATY-BASED. 

46. The fact that a breach may give rise to a contract claim does not mean that it cannot 

also give rise to a treaty claim separately.
47

 In determining its jurisdiction, a tribunal 

would have to examine merely whether the claims, as presented by the claimant, are 

covered by the treaty.
48 

The determination of whether the claims made are correct or 

not is a matter for the merits.
49

 The Tribunal simply has to be satisfied that, if the 

Claimant's allegations were to be proven correct, the Tribunal would have jurisdiction 

to consider them.”
50

  

47. In the instant matter, the Claimant has contended that the enactment of the SRA is 

unreasonable and coercive.
51

 If this contention is proven correct, it would clear 

amount to a breach of Article 2(2) of the BIT which protects investment against all 

unreasonable measures. Such prima facie evidence of breach of Article 2 shows the 

claim to be treaty-based thus bringing it within the purview of the present Tribunal‟s 

jurisdiction. 

(B) ALTERNATIVELY, ARTICLE 8 OF THE BIT COVERS CONTRACTUAL CLAIMS AS WELL. 

48. The Claimant submits that even if the present claim is assumed to be contractual and 

not treaty-based, it will still fall within the scope of Article 8. Article 8 does not use a 

narrower formulation i.e. it does not require the investor‟s claim to allege a breach of 

the BIT itself. Read literally, it only requires the dispute to be related to an investment 

made under the BIT.
52

 The language employed in Article 8 can be contrasted with 

Article 7, which only covers disputes concerning the interpretation or application of 

the BIT. 

                                                 
47

 Impregilo Decision, ¶258. 

48
 Vivendi Decision, ¶53; Azurix Decision, ¶76. 

49
 Wena Hotels Decision, p. 890. 

50
 Siemens Decision, ¶180. 

51
 Request for Arbitration ¶¶12-13. 

52
 Vivendi Decision, ¶55. 
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49. If the contracting state parties had intended to restrict Article 8 to treaty-based claims, 

they could have used language to that effect.
53

 They could have restricted the 

application of Article 8 to claims for breach of the BIT treatment standards, as 

provided in numerous treaties such as the NAFTA,
54

 but they chose not to do so.
55

 

When a treaty provides for the investor-state arbitration provision to apply to “any 

dispute”, disputes arising from breach of contracts also fall within its purview.
56

 Such 

general language cannot be interpreted to exclude a claim based in contract.
57

 

50. Article 8 of the BIT refers to “any legal dispute”. Such wide language will cover 

contractual claims as well. Thus even if the claim brought forward is assumed to be 

contractual, it will regardless fall under the jurisdiction of the present Tribunal. 

(C) FORUM SELECTION CLAUSE CANNOT RULE OUT INVESTOR-STATE TRIBUNAL’S 

JURISDICTION. 

51. The Claimant submits that the mere presence of the exclusive forum selection clause 

cannot amount to waiver of the Claimant‟s right to treaty arbitration. 

52. The consent to arbitrate treaty disputes, stated in the BIT cannot be overridden or 

negated by a contractual forum selection clause.
58

 The mere existence of a contractual 

arrangement between the investor and the state cannot affect the legal qualification of 

a claim on the international level as provided for by a BIT.
59

 An exclusive forum 

selection clause in the investment contract does not divest the tribunal of jurisdiction 

to hear the case as such provision cannot constitute a waiver of rights under the BIT.
60

 

(D) THE PRINCIPLE OF SPECIALIA GENERALIBUS NON DEROGANT DICTATES THAT 

ARTICLE 8 BE GIVEN EFFECT OVER THE CONTRACTUAL FORUM SELECTION CLAUSE. 

                                                 
53

 SGS v. Philippines, ¶32(b). 

54
 Article 2004, North American Free Trade Agreement between the United States, Canada, and Mexico, 1994. 

55
 SGS v. Philippines, ¶132(e). 

56
 Alexandrov, p. 330; Schreuer, p. 296. 

57
 Salini, ¶27; Eureko B.V. v Republic of Poland, Partial Award (August 19, 2005), ¶¶112-13 

58
 Lanco v Argentina (ICSID Case No. ARB/97/6) 

59
 Wälde, p. 21. 

60
 Vivendi Decision, ¶53. 
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53. As per the principle of specialia generalibus non derogant, a specific provision 

prevails over a general provision in case of a conflict. In investor-state proceedings, 

the arbitration agreement is precisely with respect to the claim that has been brought 

forward.
61

 

54. Article 8 of the BIT contains a standing offer to arbitrate on part of both the state 

parties. By accepting that offer an investor perfects a specific arbitration agreement. 

While the contract clause refers to any dispute arising from the contract, the Article 8 

agreement, as perfected through the institution of the present proceedings, applies 

only to this specific dispute. The contractual forum selection clause deals with all 

disputes that may arise with respect to the sovereign bonds and is thus much more 

general in its scope of application.
62

 Hence, the principle of generalia specialibus non 

derogant should work against the contractual forum selection clause and in favour of 

jurisdiction of the present Tribunal. 

55. Conclusion: The present claim falls within the broad scope of Article 8 which is 

unaffected by the presence of the contractual forum selection clause. 

IV. THE RESPONDENT’S DEBT RESTRUCTURING MEASURES AMOUNT 

TO A BREACH OF THE FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER THE CORELLIA-DAGOBAH BIT. 

56. The year of 2010 witnessed a global financial crisis leading to a new recession hitting 

Dagobah.
63

 The continued tax evasion aggravated the crisis.
64

 In response to the 

economic scenario, Dagobah refinanced and reduced its debt obligations by passing 

the Sovereign Restructuring Act, 2012 (hereinafter “SRA”). Consequently, the net 

value of the sovereign debt was reduced. It is the Claimant‟s submission that the 

enactment as well as the consequent effects of the SRA are violative of the “fair and 

equitable” treatment standard laid down in Article 2 of the BIT. For this purpose, the 

Claimant shall establish that the Respondent does not enjoy any absolute right to 

regulate (A) and has failed to balance this right with the legitimate expectations of the 

Claimant (B). 

                                                 
61

 Schreuer, p. 294. 
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(A) THE RESPONDENT STATE DOES NOT HAVE AN ABSOLUTE RIGHT TO REGULATE OR 

ENACT LEGISLATIONS. 

57. Contrary to the Respondent‟s contentions, the Respondent does not have an absolute 

right to regulate. Once a state enters into international investment agreements, the 

right to regulate is limited by such agreements (i). Further, the Respondent is disabled 

from relying upon the provisions of its municipal law to evade its obligations under 

the BIT (ii). 

(i) The right to regulate is limited by the BIT. 

58. The right to regulate is relative and is subject to certain qualifications by international 

investment treaties that are binding upon states.
65

 The right to regulate is not 

unlimited and must have boundaries. When a state enters into a bilateral investment 

treaty, it becomes bound by it and the investment protection obligations it undertook 

must be honored rather than be ignored by a later argument of right to regulate.
66

 

59. Pacta sunt servanda or observation of obligations, is recognized as a general principle 

of international law ensuring that the parties to a treaty adhere to their duty to perform 

the treaty obligations in good faith.
67

 

(ii) The Respondent cannot rely on its municipal law as a defence against treaty 

compliance. 

60. The host state shall ensure the protection and security of investments and should not 

be permitted to invoke its own legislation to detract from any such obligation.
68

 

61. By enacting the SRA, the Respondent is effectively trying to avoid compliance with 

Article 2 of the BIT. Since, the Respondent had undertaken to confer fair and 

equitable treatment under the BIT, it cannot subsequently enact a legislation which 

violates the Claimant‟s right to fair and equitable treatment. 

(B) THE RESPONDENT HAS FAILED TO BALANCE ITS RIGHT TO REGULATE WITH THE 

LEGITIMATE EXPECTATIONS OF THE INVESTORS. 

                                                 
65

 Kalger, p. 159. 

66
 ADA Award, ¶ 445. 

67
 Article 26, VCLT; , pp. 112-114. 
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62. Generally investors‟ legitimate expectations are to be based on the presumed stability 

of the state‟s legal framework and representations, implicit or explicit, made by the 

host state.
69

 The contracting parties to a BIT are obliged to treat the investors and their 

investments in a manner which takes the investors‟ legitimate expectations into 

consideration.
70

 Within the concept of fair and equitable treatment, a balance between 

legitimate expectations of investors and legitimate goals of the state has to be found.
71

 

63. The Claimant had formulated certain legitimate expectations based on the 

Respondent‟s representations (i). However, the Respondent‟s has failed to meet these 

expectations and has thus violated the fair and equitable treatment standard (ii). 

Further, merely because compliance with the fair and equitable treatment standard is 

burdensome, the Respondent cannot avoid compliance with the same (iii). 

(i) The Claimant’s expectations are legitimate. 

64. The Claimant had legitimate expectations that its investment will be granted full 

protection and security. These expectations were based on multiple factors such as 

the purpose with which the treaty was signed (a), the regulatory framework and the 

circumstances at the time of investment constitute legitimacy of expectations (b). 

Since the aforementioned are accepted grounds for formulation of legitimate 

expectations, the Claimant‟s expectations must be found to be legitimate. 

(a) The purpose of the BIT gives rise to the legitimate expectation of a stable legal 

framework. 

65. The object and purpose of the BIT may be discerned from its title and preamble.
72

 

When the preamble of a BIT mentions the desirability of a stable legal framework, 

numerous tribunals have held that the purpose of the treaty was to create a stable 

framework for investment.
73

 

66. The preamble of the Corellia-Dagobah BIT also mentions both States‟ commitment to 

providing a stable framework for investment.
74

 Hence the Claimant could have 

                                                 
69

 Dolzer/Schreuer, pp. 134, 140. 

70
 Técnicas Award, ¶154. 

71
 Thunderbird Gaming Award, ¶102. 

72
Saluka Award, ¶ 299. 
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 MTD Award, ¶ 113; Siemens Award, ¶ 289; Azurix Decision, ¶ 360. 
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legitimately expected the Respondent to maintain a stable legal framework for foreign 

investment. 

(b) The regulatory framework and circumstances at the time when the investment was 

made gave rise to legitimate expectation of safety of the investment. 

67. After the 2001 crises, Dagobah overcame that crises in 2003. An optimistic estimate 

of Dagobah‟s economic capacity made investors believe that post-2003 Dagobah was 

a safe haven in which to invest.
75

 The bonds were issued in 2003 and purchased by 

the Claimants in 2005 when Dagobah‟s economy seemed stable and showed signs of 

recovery.
76

 Further, the regulatory framework at the time of investment did not allow 

for amendment unless all the bondholders agreed to it.
77

 These circumstances, gave 

rise to a legitimate expectation of stable legal framework. 

(ii) The legitimate expectations of the investors have not been met and 

consequently the standard of fair and equitable treatment has been violated. 

68. The legitimate expectations of the investors Claimant have not been met with as the 

host state has failed to provide a consistent and predictable legal framework and 

failure to provide stable environment leads to violation of the standard of “fair and 

equitable treatment” (a). Further, the enactment of the SRA amounts to an alternation 

of existing obligation which is not permissible (b). 

(a) The expectation of a predictable and consistent legal and business environment was 

not met. 

69. Maintenance of a stable legal and business environment is an essential element of fair 

and equitable treatment.
78

 Under this obligation the State must inter alia maintain a 

transparent and predictable framework for investors‟ business planning and 

investment.
79

 The fair and equitable treatment is inseparable from maintenance of 

                                                 
75

 The Global Financial Herald dated 12 December 2011, as contained in Appendix 4 on p. 22. 

76
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77
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78
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stability and predictability.
80

 For the purpose of assessing an investor‟s legitimate 

expectations regarding stability and predictability, the representations made by the 

host state are relevant.
81

 

70. The bonds that are held by the Claimant contained an explicit promise by the 

Respondent that the terms of the bonds will not be changed without the consent of all 

bondholders.
82

 This stipulation in the bond contract provides for stability as the 

contract terms were not permitted to be changed unilaterally. This is an explicit 

representation of the host state from which legitimate expectations can be formed. 

Contrary to these expectations of the Claimant and its own express representations, 

the Respondent changed the bond terms without obtaining the consent of all 

bondholders.
83

 This is a breach of the Respondent‟s guarantee of stability and 

consequently in breach of the fair and equitable treatment standard. 

(b) The standard of fair and equitable treatment prevents the Respondent from alteration 

of existing obligations. 

71. Another facet of investors‟ legitimate expectations under the fair and equitable 

treatment standard is that the host State will not revoke any pre-existing decisions 

arbitrarily.
84

 This expectation protects investors against continuing legislative 

changes.
85

 Substantial change to the regulatory framework is considered an 

infringement of the fair and equitable treatment standards the regulatory guarantees 

were specifically tailored to attract foreign investors.
86

 

72. In the present case, the Respondent has made numerous substantial changes to the 

legal framework governing the rights of the investors. The enactment of the SRA 

introduced a „collective action mechanism‟ which was absent earlier.
87

 The SRA also 

retroactively allowed amendment of bond contracts with the consent of 75% on 

bondholders as compared to the pre-SRA regime when consent of all bondholders was 
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required.
88

 The decision of the majority was forced upon the remaining bondholders, 

including the Claimant.
89

 

73. The aforementioned changes to the legal framework alter the pre-existing obligations 

of the Respondent and thus, amount to a violation of the fair and equitable treatment 

standard. 

(iii) The host state cannot escape from its obligation under the Fair and Equitable 

Principle merely because compliance is difficult. 

74. When a state has legally committed to treat an investor in a certain way, it cannot 

avoid its obligations simply on the grounds that compliance is not economically 

feasible.
90

 To do so, would run counter to the principle of good faith underlying fair 

and equitable treatment.
91

 

75. Although the economic crisis may have made it financially onerous for the 

Respondent to abide by the fair and equitable standard of treatment, the same cannot 

be used as a defence for non-compliance with Article 2. 

76. Conclusion: The Respondent action of enactment of the SRA is in violation of the 

fair and equitable treatment standard of Article 2 of the BIT. 

V. THE RESPONDENT’S ACTIONS ARE EXEMPTED FROM BREACHING 

THE BIT AS THE DEBT RESTRUCTURING WAS A MEASURE 

NECESSARY TO SAFEGUARD THE RESPONDENT’S ESSENTIAL 

SECURITY INTEREST. 

77. Article 6(2) of the BIT grants the contracting parties complete freedom to apply any 

measures that are necessary for the protection of its own essential security interests. 

The Respondent shall establish that the debt restructuring measures fall within the 

scope of Article 6 as necessary for safeguarding essential security interest of the State 

(A). Further, no customary law requirements have to fulfilled to qualify the economic 

crisis faced by the Respondent as amounting to essential security (B). 

                                                 
88
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(A) THE REQUIREMENTS OF CUSTOMARY DEFENCE OF NECESSITY ARE NOT REQUIRED 

TO BE FULFILLED AS IT HAS BEEN REPLACED BY LEX SPECIALIS I.E. ARTICLE 6 

UNDER THE BIT. 

78. The CMS annulment committee held that the treaty defense was distinct from the 

customary international law defense of necessity.
92

  It then posited two different ways 

to view the relationship between Article XI and necessity under customary 

international law. First, one could view necessity, whether under the treaty or at 

customary international law, as a primary rule of international law: if Argentina 

successfully invoked the principle, there would be no breach of international law. As 

lex specialis, the treaty provision would be applied first.
93

  As such, it would make 

unnecessary analysis of the customary international law necessity defense, as the 

treaty provision would operate to exclude any breach.
94

  

79. The other way suggested by the CMS annulment committee to assess the doctrine of 

necessity under customary international law is as a secondary rule of international 

law. Under that approach, the customary international law defense of necessity should 

be assessed only if the treaty-based defense was unsuccessful and a respondent sought 

relief from the unrelieved breach.
95

This is the approach favored by the International 

Law Commission.
96

 Under either approach, however, the treaty-based provision has 

primacy.
97

 

(i) The constituent of an essential security interest were all present when the 

Respondent adopted the restructuring measures. 

80. The ILC Draft Article on Responsibility of States for Internationally Wrongful Acts 

lay down certain parameters which have to be satisfied for a state‟s actions to be 

justified under the defence of necessity and protection of essential security interest. 

The Respondent shall establish that the economic crisis of Dagobah warrants the 

restructuring measures as necessary (a) as the situation posed serious and imminent 

                                                 
92
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peril (b). Further the Respondent had not contributed to the crisis situation (c) and the 

restructuring was the only possible means of damage control available (d).
 

(a) An economic crisis or emergency warrants invocation of the essential security interest 

defence. 

81. “The term „state of necessity‟ was used by the International Law Commission to 

denote the situation of a state whose sole means of safeguarding an essential interest 

threatened by a grave and imminent peril is to adopt conduct not in conformity with 

what is required of it by an international obligation to another state.”
98

 The first 

condition that must be fulfilled is that necessity may only be invoked if it is the only 

way for the state to safeguard an essential interest against a grave and imminent 

peril.
99 

A situation of extreme peril includes a grave danger to the State‟s political or 

economic survival.”
100 

82. A BIT should normally be interpreted according to the concerns of both parties. In a 

case like this, if the concept of essential security interests was limited to immediate 

political and national security interests, particularly of an international character, and 

excluded other interests, for example, economic emergencies, it could, in its view, 

result in an uneven interpretation of the specific article relating to essential security 

in the BIT between nations.
101 

83. What can qualify as an essential interest is not limited to the existence of the state, as 

economic or financial interests, are also considered essential interests.”
102

 In the 

present matter, the state of Dagobah has reached a critical point of recession wherein 

various domestic austerity measures were fruitless,
103

 and further getting bailout 

packages from external sources necessitated the passage of the SRA
104

. Thereby, it is 

submitted that an instance of economic instability as is seen in the present case 

would constitute a matter of “essential interest” of the Host State of Dagobah. 

(b) The host state of Dagobah has not contributed to the situation of economic crises. 
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84. For a plea of necessity to be precluded the contribution to the situation of necessity 

must be sufficiently substantial and not merely incidental or peripheral.
105

 If the state 

has contributed to cause the emergency, it should be prevented from invoking the 

state of necessity. If there is fault by the state, the exception disappears, since in such 

case the causal relationship between the state‟s act and the damage caused is 

produced.” In the examination of this condition, the Tribunal asserted, “in the first 

place, Claimants have not proved that Argentina has contributed to cause the severe 

crisis faced by the country; secondly, the attitude adopted by the Argentine 

Government has shown a desire to slow down by all means available the severity of 

the crisis.” 

85. The economic crisis faced by Dagobah was a result of a global economic meltdown
106

 

and various attempts of the municipal government were of no avail.
107

 These facts 

show that the situation of emergency was a result of the global economic collapse and 

the Respondent had not contributed to the creation to the situation. 

(c) The measure adopted by the state is the „only way‟ available to them come out of the 

situation of economic crises. 

86. Analyzing the history of this circumstance, it should be pointed out that the early 

doctrine about necessity was directly related to the notion of “self-preservation”. 

When a danger that threatened the existence of the state arose, the state was 

authorized to take measures for its own preservation, even if they implied the breach 

of an international obligation. The notion of necessity was considered as a “right” of 

the state. This concept developed into the “essential interest doctrine”. 

(ii) The ILC also explained what is meant by “only way” in this context. It is not 

limited to unilateral actions or solutions, but also includes actions in 

cooperation with other states or international organizations. 

87. The Tribunal in the LG&E case asserted that “Article XI refers to situations in which 

a state has no choice but to act. A state may have several responses at its disposal to 

maintain public order or protect its essential security interests. In this sense, it is 

recognized that Argentina‟s suspension of the calculation of tariffs in U.S. dollars and 
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the PPI adjustment of tariffs was a legitimate way of protecting its social and 

economic system.”
108

 After describing the crisis and its consequences, the Tribunal 

resolved: “All of these devastating conditions – economic, political, social – in the 

aggregate triggered the protections afforded under Article XI of the Treaty to maintain 

order and control the civil unrest.”
109

 

88. Relatively, in the immediate matter, it was general opinion of the international 

community that debt restructuring was the only way to get out of the downward 

economic spiral that Dagobah was facing
110

 considering majority of the debt was in 

the form of sovereign bonds
111

, and moreover a bailout would be granted only if 

refinancing and restructuring of the country‟s debt obligations took place.
112

 Here, it 

becomes necessary to look at the LG&E case, wherein the Tribunal stated that the 

default in payment due to recession in Argentina lasted for a period of sixteen months 

Argentina, and due to this extended time period, it was noted that Argentina was in 

fact in a state of necessity and thereby had no obligation to consider the investors for 

the measures taken during that period. 

89. In the instant matter, not only has it been established above that the Host State‟s 

essential interests were harmed, but also that the sovereign restructuring was the only 

other alternative available. 

90. Conclusion: The Respondent’s actions are exempted under the Article 6 defence 

of necessity.
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REQUEST FOR RELIEF 

The Claimant humbly requests the Tribunal to find that: 

1. The Tribunal has the requisite jurisdiction over the dispute. 

2. The Respondent‟s debt restructuring measure amounted to a breach of the fair and 

equitable treatment standard under the Corellia-Dagobah BIT. 

Respectfully signed & submitted by Counsel on October 20, 2014. 

 

 

 


