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1 

STATEMENT OF FACTS 

1 Calrissian&Co. Inc. (“Claimant”) is a financial investor registered under the laws of the 

Corellian Republic (“Corellia”).
1
 The Federal Republic of Dagobah (“Respondent”) is a 

sovereign state that has pursued a policy of heavy borrowing on international financial 

markets since the 1990s.
2
 

2 In 1992, Respondent and Corellia entered into an Agreement for the Promotion and 

Protection of Investments (“BIT”). 

3 In 2001, years of high government budget deficits, caused in part by an insufficient reaction 

to massive tax evasion, led to Respondent reaching an unsustainable debt burden.
3
 As a result, 

Respondent restructured its sovereign debt, offering its bondholders an exchange of their 

existing bonds with new bonds, having a lower face value.
4
 At the time, the International 

Monetary Fund (“IMF”) made a number of policy recommendations for Respondent to 

implement in order to prevent a future increase of debt. Respondent chose to implement these 

recommendations only in part.
5
 

4 The 2001 debt restructuring affected many Corellian bondholders.
6
 Therefore, Corellia 

commenced state-to-state arbitral proceedings against Dagobah pursuant to Article 7 BIT 

before a tribunal under the auspices of the Permanent Court of Arbitration (“PCA 

Tribunal”), seeking an abstract declaration that sovereign bonds are covered by the 

investment definition of the BIT.
7
 In 2003, the PCA Tribunal decided in favor of Corellia.

8
 

Respondent did not contest this binding interpretative decision. 

5 In 2005, Claimant purchased sovereign bonds which had been issued by Respondent in 

August 2003 and which had a maturity of 12 years.
9
 In the terms of these sovereign bonds, 

                                                 
1 

Uncontested Facts, para.22. 
2 

Ibid., paras.1, 3. 
3 

Ibid., para.3; Brock, p.21. 
4 

Uncontested Facts, paras.4-5. 
5 

Ibid., paras.5, 15. 
6 

Ibid., para.4. 
7 

Ibid., para.8. 
8 

Uncontested Facts, para.11. 
9 

P.O.2, paras.11, 14. 



MEMORIAL FOR CLAIMANT BARROS 

 

2 

Respondent promised that the terms of the bonds would not be modified unless all 

bondholders agreed to the modification.
10

 

6 In 2010, a recession hit Dagobah.
11

 Respondent’s debt at that time was estimated at about 

USD400 billion, an amount considered by the IMF to be unsustainable.
12

 The IMF therefore 

recommended a host of different measures aimed at reducing Respondent’s debt, among them 

being another sovereign debt restructuring.
13

 

7 In May 2012, Respondent enacted the Sovereign Restructuring Act (“SRA”), applicable to all 

bonds governed by Respondent’s domestic law.
14

 Under the SRA, terms of sovereign bonds 

could be changed if owners of 75% of the aggregate nominal value of all outstanding bonds 

agreed to such change.
15

 

8 In November 2012, without giving Claimant a reasonable opportunity to be heard,
16

 

Respondent offered the bondholders an exchange of their bonds for new bonds with a face 

value of approximately 70% of the original bonds.
17

 The offer also foresaw the inclusion of a 

Collective Action Clause (“CAC”) excluding the possibility to bring legal proceedings unless 

bondholders holding at least 20% of the aggregate nominal value of a given bond issue bring 

the suit collectively.
18

 As more than 75% of the bondholders agreed to the offer, the existing 

bonds were completely exchanged in February 2013.
19

 

9 Looking at this string of events, it becomes clear that Respondent breached fundamental 

promises made towards Claimant, thus acting unfairly and inequitably. Respondent had 

promised full repayment of the bonds and had promised that a change of the bond terms could 

only be implemented with Claimant’s approval. With the SRA and the following bond 

exchange, Respondent reneged on these promises. At the same time, Respondent has made 

sure that the present Tribunal is the only forum to which Claimant can conceivably turn in 

search for relief. Because of the introduction of the 20% enforcement requirement, Claimant 

                                                 
10 

Uncontested Facts, para.17. 
11 

Ibid., para.14. 
12 

Ibid., para.15. 
13 

Ibid., para.15. 
14 

Ibid., para.17. 
15 

Ibid., para.17. 
16 

P.O.3, para.35. 
17 

Uncontested Facts, para.18. 
18 

Ibid., para.21. 
19 

Ibid., para.19. 
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is unable to bring a claim to domestic courts. Claimant therefore respectfully requests the 

Tribunal to grant relief as requested in Claimant’s Request for Arbitration.
20

 

10 In the following, Claimant will first of all show that Respondent’s jurisdictional objections
21

 

are baseless. Sovereign bonds are a protected investment under the BIT, as follows both from 

the binding decision of the PCA Tribunal (see A.) and from an independent reading of the 

BIT (see B.). In addition, the exclusive jurisdiction clause in the old, no longer existing bonds 

obviously does not affect the Tribunal’s power to decide upon the present dispute (see C.). 

11 Moreover, Claimant will also show that Respondent is liable because Respondent’s actions 

breached the BIT. Respondent acted unfairly and inequitably (see D.) without being excused 

under the concept of necessity (see E.). 

  

                                                 
20 

RfA, para.17. 
21 

ARfA, paras.1-9. 



MEMORIAL FOR CLAIMANT BARROS 

 

4 

A. THE TRIBUNAL HAS JURISDICTION BECAUSE IT IS BOUND BY 

THE FINDINGS IN THE PCA AWARD 

12 The Tribunal has jurisdiction because the bonds held by Claimant constitute investments 

within the meaning of the BIT. This follows not only from an independent analysis of the BIT 

(see below B.) but also from the fact that in this regard, the Tribunal is bound by an award 

rendered in 2003 by a tribunal in state-to-state arbitral proceedings. 

13 As mentioned above,
22

 in 2003, the PCA Tribunal rendered an award on the abstract 

interpretation of the term “investment” in Article 1 BIT. In the operative part of this award, 

the tribunal held: 

“(i) sovereign debt bonds issued by State parties to the treaty qualify as 

“investments” within the meaning of the BIT since (a) the language of 

Article 1 is broad and permissive and (b) the bonds do not generally lack a 

territorial link; […] 

(iii) bondholders may resort to international arbitration pursuant to Article 8 

of the BIT, assuming other conditions are met”
23

 

14 Because of the PCA Award, the Tribunal does not need to determine itself whether sovereign 

bonds are investments protected by the BIT. In fact, an independent analysis is precluded 

because the PCA Award provides an interpretation that is binding on the present Tribunal 

(see 1.). However, even if the Tribunal were to make its own interpretation, it has to consider 

the PCA Award as highly persuasive precedent (see 2.).  

1. THE PCA AWARD IS A BINDING INTERPRETATION 

15 The PCA Award is an abstract interpretation rendered under Article 7 BIT and binds the 

present Tribunal.  

16 Article 7 BIT allows both parties to the BIT to refer questions of abstract interpretation to 

arbitration (see 1.1). An award rendered on this basis must be considered as binding for this 

Tribunal, because otherwise the abstract interpretation would be devoid of any meaning (see 

                                                 
22 

See para.4. 
23 

Corellia v. Dagobah, D.(i), (iii) (emphasis added). 
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1.2). Moreover, the PCA Award remained within the limits of Article 7 BIT as it merely 

provided for the interpretation of the BIT and not for its amendment (see 1.3). 

1.1. ARTICLE 7 BIT ALLOWS PARTIES TO REFER ABSTRACT INTERPRETATION QUESTIONS 

TO A STATE-TO-STATE ARBITRAL TRIBUNAL 

17 Under Article 7 BIT, the PCA Tribunal was entitled to issue an award on the abstract 

interpretation of the BIT.  

18 Respondent might argue that Article 7 BIT only covers claims that were common in the era of 

diplomatic protection, i.e., concrete disputes between two states based on the alleged violation 

of the treaty by one state. However, such view would be incorrect. This follows from four 

reasons: 

19 Firstly, the wording of Article 7 BIT allows both parties to refer disputes concerning the 

abstract interpretation of the BIT to a state-to-state arbitral tribunal. The relevant parts of 

Article 7 BIT read: 

“(1) Any dispute between the Parties concerning the interpretation or 

application of this Agreement shall, as far as possible, be settled by 

consultation through diplomatic channels. 

(2) If a dispute between the Parties cannot thus be settled, it shall, upon 

request of either Party, be submitted to an arbitral tribunal for binding 

decision in accordance with the applicable rules of international law. […]” 

(emphasis added) 

20 The reference to “interpretation or application” in Article 7(1) BIT shows that Article 7 BIT 

does not only cover concrete disputes arising out of specific violations of the BIT, as 

Respondent might suggest, but also abstract interpretation disputes. The parties to the BIT 

should have used narrower language if they had wanted only concrete disputes to be covered. 

For example, they could have referred to any dispute between the Parties “concerning an 

alleged violation” of the BIT. This wording is common in many dispute resolution clauses in 
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BITs.
24

 The term “interpretation or application” however is very broad and covers questions 

of the abstract interpretation of the BIT.
25

 

21 Secondly, this understanding is also supported by a comparison with the wording of 

Article VI(4) of the Claims Settlement Declaration of the Iran-US Claims Tribunal. This 

Article is very similar to Article 7 BIT as it reads: 

“Any question concerning the interpretation or application of this Agreement 

shall be decided by the Tribunal upon the request of either Iran or the United 

States.” (emphasis added) 

22 Under this Article, it has continuously been the position of the Iran-US Claims Tribunal that it 

has the power to render abstract interpretation decisions.
26

 Given the similarity in the 

wording, it can only be concluded that tribunals under Article 7 BIT are entitled to do so as 

well. In that regard, it is also worth mentioning that other international adjudication bodies 

such as the ICJ and the PCIJ frequently resolved interpretive disputes on abstract questions.
27

 

23 Thirdly, one of the central purposes of the BIT also supports the argument that Article 7 BIT 

covers abstract interpretation disputes. BITs serve to increase legal security and stability for 

investors.
28

 This purpose is promoted if states can bring abstract interpretation questions to 

the attention of state-to-state tribunals. Vesting abstract interpretative powers in specific 

bodies increases the predictability of the law.
29

 Binding interpretative state-to-state awards 

thus help to develop greater certainty and consistency in the application of an investment 

treaty.
30

 Furthermore, the use of a binding interpretative state-to-state arbitration mechanism 

ensures that no conflicting decisions on the same BIT provision can be rendered. 

24 Fourthly, binding interpretative state-to-state awards simplify all following arbitration 

processes and prevent additional costs as well as lengthy procedures. That is because the 

                                                 
24 

See e.g. Article 8(1) Macedonia/Morocco BIT; Article 13(1) Croatia/Azerbaijan BIT. 
25 

Roberts-2014, pp.6 et seq.; UNCTAD-2003, p.14. 
26 

Brower/Brueschke, p.103. 
27 

Nuclear Weapons, p.236; Germany v. Poland, pp.18 et seq. 
28 

BIT Preamble; Sauvant, p.19. 
29 

Kaufmann-Kohler, p.187. 
30 

Roberts-2014, p.29; Peterson, p.2. 
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contentious issue does not have to be litigated again as the findings of the state-to-state 

tribunal can be adopted by future tribunals.
31

 

25 Consequently, a tribunal under Article 7 BIT can decide an abstract interpretation question, 

and this is precisely what the PCA Tribunal did in 2003. 

1.2. THE PCA AWARD IS BINDING ON THE PRESENT INVESTOR-STATE TRIBUNAL 

26 The PCA Award binds the present investor-state Tribunal. 

27 First, an interpretation according to Article 7 BIT must be binding on future tribunals because 

otherwise, it would be devoid of any legal meaning. An award with a purely interpretative 

statement in its operative part does not aim to resolve a specific dispute but is intended to 

resolve a certain legal issue for all future disputes. If it were not binding on future tribunals, it 

would exist without any effect at all. Such understanding would breach the principle of 

effective interpretation. Pursuant to this widely accepted principle, a treaty must be 

interpreted under the assumption that the state parties did not intend to insert meaningless or 

inoperative terms.
32

 In other words, when in doubt, one should “prefer the interpretation 

which gives meaning to the words, rather than that which renders them useless or 

nonsensical”.
33

 Arguably, it is solely the binding effect for future investor-state tribunals that 

makes interpretative awards a useful option for states. As a result, the present Tribunal must 

be bound to the PCA Award. 

28 The binding nature of interpretative awards is also supported by scholarly opinion.
34

 In 

particular, the late Aron Broches, often referred to as the father of the ICSID Convention,
35

 

acknowledged that binding interpretation of a treaty can be reached either through mutual 

agreement of the parties or through a state-to-state arbitral award, such as the PCA Award.
36

 

29 In conclusion, the PCA Award is an interpretation that binds the present Tribunal.  

                                                 
31 

Roberts-2014, p.67. 
32 

Eureko, para.248; Waibel, pp.581 et seqq. 
33 

Gaillard/Savage, para.478. Cf. also Eureko, para.248; Linderfalk, p.220. 
34 

Roberts-2014, p.61. 
35 

Astorga, p.442. 
36 

Broches, p.218; citied by Alschner, p.214. 
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1.3. THE PCA AWARD WAS AN INTERPRETATION AND NOT AN AMENDMENT OF THE BIT 

30 Respondent argues that under Article 7 BIT the PCA Tribunal was only entitled to conduct an 

interpretation of the BIT and not to amend it and that the PCA Tribunal overstepped the limits 

of this mandate.
37

 However, there are two major flaws in this argumentation: First, the present 

tribunal should not scrutinize the PCA Tribunal’s Award at all but should accept that the PCA 

Tribunal indeed conducted an interpretation (see 1.3.1). Secondly, and in the alternative, the 

PCA Tribunal obviously engaged in an interpretation rather than in an amendment (see 1.3.2). 

1.3.1. THE TRIBUNAL SHOULD ACCEPT THE PCA AWARD AS AN INTERPRETATION OF THE 

BIT 

31 The Tribunal should accept the PCA Award’s own characterization as an interpretation and 

should not scrutinize it in that regard. If the Tribunal could review the nature of the PCA 

Award as an interpretation or an amendment, it would fundamentally undermine the binding 

nature of the PCA Award. In fact, any argument that the Tribunal should review the character 

of the PCA Award is merely a disguised attempt to argue that the PCA Award is non-binding. 

Such attempts must be rejected for the above stated reasons.
38

 

32 This understanding is also supported by a comparison to the interpretation mechanism under 

NAFTA. Under Articles 1131(2) and 2001(2)(c) NAFTA, the Free Trade Commission 

(“FTC”) can issue interpretations of NAFTA. The FTC’s interpretations can be compared to 

interpretative awards under Article 7 BIT, particularly because the wording of Article 7 BIT 

and Article 2001(2)(c) NAFTA are very similar. Both refer to resolving disputes regarding 

the “interpretation or application” of the applicable treaty. 

33 The FTC’s interpretations decisions are generally recognized as binding on future investor-

state tribunals.
39

 The tribunal in ADF v. United States of America held that it was not entitled 

to determine for itself whether an FTC decision was an amendment or an interpretation 

because if investor-state tribunals could establish this themselves, the interpretation 

mechanism would be undermined. The interpretation mechanism is supposed to create legal 

certainty in case of disputed legal issues. However, if tribunals reassess an issue under the 

                                                 
37 

ARfA, para.7. 
38 

See paras.27 et seq. 
39 

Alschner, p.208; Kaufmann-Kohler, pp.176, 187. 
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cover of determining whether there actually was an “interpretation”, this purpose could never 

be achieved.
40

 

34 Support for this position also comes from the tribunal in Merrill&Ring, which stated that “the 

FTC interpretation seems in some respect to be closer to an amendment of the treaty, than a 

strict interpretation.”
41

 However, the tribunal did not conclude from this that it was not bound 

by the FTC interpretation but instead simply applied it. This indicates that the tribunal also 

considered that it could not set aside an FTC interpretation because of its alleged character as 

an amendment. 

35 This practice in the NAFTA context can also be applied with regard to Article 7 BIT and the 

PCA Award. Consequentially, the Tribunal should not review the character of the PCA 

Award and apply it to the present jurisdictional issue. 

1.3.2. IN ANY EVENT, THE PCA AWARD CLEARLY WAS AN INTERPRETATION AND NOT AN 

AMENDMENT OF THE BIT 

36 Even if the Tribunal should decide to scrutinize whether the PCA Award was an 

interpretation or an amendment of the BIT, the result would be the same because the PCA 

Award was an interpretation. 

37 An interpretation clarifies the meaning and scope of a text. An amendment on the other hand 

changes the meaning of the text. In other words: An interpretation stays within the range of 

meaning that is allowed by the wording whereas an amendment goes beyond that range.
42

 

38 Presently, the PCA Award did not attempt to change the text of the BIT but only clarified its 

meaning in the situation of sovereign bonds. As explained below, sovereign bonds easily 

qualify as investments in the meaning of the BIT.
43

 In any event, qualifying sovereign bonds 

as “investments” is certainly not outside the range of meanings allowed by the wording of 

Article 1 BIT. The Article uses broad language, referring generally to “every asset” and using 

the open-ended phrase “having the characteristics of an investment”. With such language, it is 

                                                 
40 

ADF Group, para.177. 
41 

Merrill&Ring, para.192. 
42 

UNCTAD-2011, p.5; Roberts-2010, p.201; Alschner, pp.213 et seq. 
43 

See paras.45 et seqq. 
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logical that there is room for interpretation.
44

 If a state-to-state tribunal under Article 7 BIT 

settles for one possible interpretation, it is not for later investor-state tribunal’s to question the 

result. 

39 In conclusion, the PCA Award is an interpretation within the limits of the wording of the BIT 

and therefore binds the present Tribunal even if the Tribunal should decide to scrutinize the 

PCA Award as to its substance. 

1.3.3. CONCLUSION 

40 The PCA Award interpreted rather than amended the BIT. 

1.4. CONCLUSION 

41 The PCA Award’s abstract interpretation of the BIT is binding on the Tribunal. 

2. IN ANY EVENT, THE PCA AWARD IS A HIGHLY PERSUASIVE AUTHORITY 

42 Even if the Tribunal were not to follow the above argumentation, it should still consider the 

PCA Award as highly persuasive authority. The PCA Award’s reasoning is convincing and, 

moreover, the award is the best conceivable authority in international investment law, as it 

was rendered on the precisely same BIT as is at issue here and in relation to the exact same 

legal question. Respondent will be unable to point to a comparable authority for its own 

position. 

3. CONCLUSION 

43 Consequently, the PCA Award is an abstract and binding interpretation pursuant to 

Article 7 BIT. However, even if the Tribunal were not to accept this result, it should still 

regard the PCA Award as convincing authority. Either way, the Tribunal should reject 

Respondent’s arguments on the alleged lack of an investment and affirm its jurisdiction over 

the present case. 

                                                 
44 

Jonhson/Razbaeva, p.13. 
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B. IN ANY EVENT, THE TRIBUNAL HAS JURISDICTION BECAUSE 

SOVEREIGN BONDS ARE INVESTMENTS 

44 In defiance of the PCA Tribunal’s clear ruling, Respondent suggests that the present Tribunal 

does not have jurisdiction, arguing that sovereign bonds are not investments and that they lack 

the necessary territorial link.
45

 Quite apart from the fact that it is too late to raise this matter 

now, after it was bindingly settled by the PCA Tribunal, Respondent’s argument is wrong as a 

matter of law. Sovereign bonds qualify as investments within the meaning of Article 1 BIT 

(see 1.) and also fulfill the territorial link required by that article (see 2.). The Tribunal 

therefore has jurisdiction to hear the claims even if it should not consider itself bound by the 

PCA Tribunal’s decision. 

1. SOVEREIGN BONDS CONSTITUTE “INVESTMENTS” WITHIN THE MEANING OF THE BIT 

45 Sovereign bonds satisfy the definition of “investment” pursuant to Article 1 BIT.  

46 According to Article 1 BIT, an investment is 

“every asset that an investor owns or controls, directly or indirectly, that has 

the characteristics of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, or 

the assumption of risk”. (emphasis added) 

47 Sovereign bonds are an “asset” (see 1.1). They also fulfill all characteristics of an investment 

(see 1.2). Notably, a contribution to the economic development is not characteristic of an 

investment (see 1.3). Contrary to Respondent’s argument, it is irrelevant that the purchase of 

state bonds is not explicitly mentioned in the list of examples contained in Article 1 BIT (see 

1.4). 

                                                 
45 
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1.1. SOVEREIGN BONDS ARE “ASSETS” WITHIN THE MEANING OF ARTICLE 1 BIT 

48 Sovereign bonds are “assets”. The term “asset” describes a useful or valuable thing, person, or 

quality.
46

 Clearly, no matter when and how sovereign bonds are traded, they have a market 

value rather than only a personal value and thus fulfill this definition. 

1.2. THE NECESSARY CHARACTERISTICS OF AN INVESTMENT ARE MET 

49 Sovereign bonds fulfill all characteristics of an investment required under Article 1 BIT. 

50 Claimant submits that the relevant criteria of an investment are “the commitment of capital”, 

“the expectation of gain or profit”, “the assumption of risk” and “a certain duration”. This 

follows primarily from the wording of Article 1 BIT which explicitly mentions the first three 

of these characteristics. In addition, the characteristic of “a certain duration”, though not 

contained in the BIT, has constantly been found to be relevant.
47

  

51 Presently, all relevant criteria of an investment within the meaning of the BIT are met by the 

sovereign bonds held by Claimant. As correctly emphasized by the PCA Tribunal,
48

 the 

purchase of the bonds is “the commitment of capital” and the interest payments reflect “the 

expectation of gain or profit”.
49

 Moreover, the “assumption of risk” by Claimant cannot 

seriously be contested. Sovereign bonds can be volatile.
50

 This applies all the more in the 

present case in which there had been a financial crisis in Dagobah only shortly before 

Claimant bought the bonds in 2005. A risk with regard to Respondent’s state bonds thus 

exists. With the present crisis, this risk materialized once again and led to the present dispute. 

In this sense, the Fedax tribunal stated correctly in similar circumstances that “the very 

existence of a dispute as to the payment of the principal and interest evidences the risk that 

the holder of the notes has taken”.
51

 The Abaclat and Ambiente tribunals equally considered 

the element of risk to be present when purchasing sovereign bonds.
52

 

                                                 
46 

Oxford Dictionary.  
47 

Fakes, paras.102 et seqq., 110; KT Asia, para.170; Deutsche Bank, para.295. 
48 

Corellia v. Dagobah, D.(i). 
49 

Cf. also Ambiente, paras.483 et seqq. 
50 

UN-PRI, p.18. 
51 

Fedax, para.40.  
52 

Abaclat, para.371; Ambiente, para.485. 
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52 In addition, the characteristic of “duration” is given as well. The state bonds were issued in 

2003 and had a maturity date of twelve years.
53

 Claimant acquired them in 2005
54

 and has 

held them until now, i.e., 2014. The period of duration is thus nine years and counting. This 

clearly extends beyond the period of 2-5 years regularly mentioned as necessary for “a certain 

duration”.
55

 

53 Lastly, the US-Model-BIT supports the conclusion that sovereign bonds have the 

characteristics of an investment. It explicitly states that typical “forms of debt, such as bonds, 

debentures, and long-term notes, are more likely to have the characteristics of an 

investment, while other forms of debt, such as claims to payment that are immediately due 

and result from the sale of goods or services, are less likely to have such characteristics.”
56

 

54 In conclusion, sovereign bonds are assets that fulfill all necessary characteristics of an 

investment and therefore constitute investments within the meaning of Article 1 BIT. 

1.3. A CONTRIBUTION TO THE HOST STATE’S DEVELOPMENT IS NOT NECESSARY  

55 Respondent might argue the criterion of “contribution to the economic development of the 

host state” also needs to be met. This suggestion would, however, be incorrect.  

56 Respecting the intention of the state parties to the BIT, further investment characteristics that 

are not explicitly mentioned in Article 1 BIT can only be required if Respondent presents 

convincing arguments in order to demonstrate the necessity for such criteria. Such arguments 

do exist for the criterion of a minimum duration (as shown above). However, any attempt to 

read the criterion of “contribution to the host state’s development” into the BIT is doomed to 

fail. 

57 The development criterion stems from the so-called Salini test developed to specify the term 

“investment” under the ICSID Convention.
57

 Claimant is not aware of any authority that 

applied the development criterion in a non-ICSID case. Thus, the criterion should not be 

invoked here.  

                                                 
53 

P.O.2, paras.11, 14. 
54 

P.O.2, para. 11. 
55 

Salini, para. 54; RFCC, para. 62; Jan de Nul, DoJ, paras.93-95. 
56 
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58 In addition, under a correct interpretation of the ICSID Convention, the criterion of 

contribution to the host state’s development is not necessary for an investment either.
58

 The 

criterion constitutes “an expected consequence, not a separate requirement”.
59

 Moreover, the 

criterion should not be considered because it introduces a high degree of legal uncertainty.
60

 

Consequentially, a contribution to host state’s development is not necessary even in the 

ICSID context. 

59 As a matter of precaution, Claimant notes that, in any event, the sovereign bonds contributed 

to the host state’s development. They were issued in order to support the state budget
61

 which 

in turn is used to create and sustain the state’s infrastructure, police forces and other essential 

government activities. These activities are a necessary precondition for any economic activity 

within a state and thus contribute greatly to a state’s economic development. Claimant does 

not have to prove that the funds were used for a specific project, enterprise or activity in 

Respondent’s territory.
62

 In fact, numerous tribunals have found that sovereign bonds and 

other forms of sovereign debt also contribute to a state’s development.
63

 

60 Therefore, a contribution to the economic development of the host State – even though not 

necessary – is present. The acquisition of sovereign bonds thus satisfies all conceivable 

criteria and constitutes an “investment”. 

61 Notably, even if the Tribunal should have doubts that a contribution to the host state’s 

development occurred, the Tribunal should still find that there was an investment. As the term 

“characteristics” used in Article 1 BIT shows, the above mentioned elements are not strict 

requirements. Rather, if one characteristic is not present, its absence can be compensated by 

the strong presence of another characteristic. Numerous tribunals have chosen this approach 

when analyzing the different elements of the term “investment”.
64

 The present Tribunal 

should do so as well with regard to Article 1 BIT. 

                                                 
58 

KT Asia, paras.171 et seqq.; Quiborax, para.225; Boddicker, pp.1052-1060;  
59 

Fakes, para.111. Cf. also Deutsche Bank, para.306; LESI, para.72 (iv) (p.17). 
60 

Quiborax, para.223. 
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P.O.3, para.30. 
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Ambiente, para.503. 
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1.4. IT IS IRRELEVANT THAT THE PURCHASE OF SOVEREIGN BONDS IS NOT EXPLICITLY 

MENTIONED IN THE LIST OF EXAMPLES IN ARTICLE 1 BIT 

62 Respondent seems to argue that the acquisition of sovereign bonds is not covered by the BIT 

because it is not explicitly named in the list of Article 1 BIT.
65

 Such argument, however, is 

incorrect. The permissive wording of Article 1 BIT (“Forms that an investment may take 

include”)
66

 demonstrates that the mentioned examples must be interpreted as a non-

exhaustive list that does not exclude further assets. This result is also supported by comparing 

this BIT with the Canadian-Model BIT. The Model BIT is an example for a “closed list” 

approach (“investment means”).
67

  

63 In addition, investment case law strengthens this conclusion. In a similar context, the tribunal 

in Fedax had no doubt about qualifying state promissory notes, which function for all relevant 

purposes just like sovereign bonds, as investments. Like the BIT here, the applicable 

Venezuela-Netherlands BIT does not explicitly refer to state bonds either.
68

  

64 Therefore, it is without relevance that sovereign bonds are not explicitly mentioned in 

Article 1 BIT. 

1.5. CONCLUSION 

65 Sovereign bonds constitute investments pursuant to Article 1 BIT.  

2. THE NECESSARY LINK TO RESPONDENT’S TERRITORY EXISTS 

66 Article 1 BIT requires the investment to be made “in the territory of the other Party”. 

Respondent suggests that its sovereign bonds lack this link.
69

 However, this interpretation is 

false. The relevant question for determining the territorial link of sovereign bonds is for the 

benefit of which state the funds were ultimately used.
70

 Presently, the funds were being used 

in Dagobah
71

 so that the necessary territorial link is established. 

                                                 
65 

ARfA, para.4. 
66

  Emphasis added. 
67 

Canadian Model-BIT (2004), p.4 (emphasis added). Cf. Kodousek, pp.17 et seq. 
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Fedax, para.42. C.f. CSOB, paras.76-91; Sempra, Award, paras.214-216. 
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ARfA, para.5. 
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71

  P.O.3, para.30. 
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67 Respondent might suggest that due to the immaterial nature of sovereign bonds, they cannot 

have a territorial link to any country. However, rejecting any territorial nexus in case of an 

immaterial investment is not a plausible solution. This result is supported by the Ambiente 

tribunal,
72

 which pointed out that if there is an investment, there has to be a territorial nexus to 

a specific state as well. If the bonds at issue in the case had their situs nowhere, this would 

imply that the bonds fall outside of the protection of investment law completely.
73

 However, 

this would be in contradiction with the above finding that bonds are in principle protected 

investments. Thus, if a territorial link is difficult to identify, lower standards need to be 

imposed. In the same sense, it was pointed out in Abaclat that the relevant criteria in this 

context are flexible and depend on the nature of the investment itself.
74

 

68 Hence, the territorial link exists with the state that has the strongest connection from a relative 

perspective, even if the absolute connection is weaker than in cases of other types of 

investments. Presently, the sovereign bonds are most closely connected to Respondent 

because the funds were used for the benefit of Respondent, Respondent is the debtor of the 

obligation and the old bond terms foresaw the application of Respondent’s laws and the 

jurisdiction of Respondent’s courts.
75

 

69 Further, Respondent might argue that an acquisition of state bonds on the secondary market – 

as occurred here – lacks a territorial nexus because there is no direct capital flow to Dagobah 

arising out of the secondary acquisition. 

70 However, it would be contradictory for Respondent to raise such argument. Respondent 

profits from the free trade of its bonds and the possibility of their sale on the secondary 

market. Since the 1990s, the use of freely tradable bonds has permitted states to obtain ever 

larger flows of external financing.
76

 The Ambiente tribunal even held that the state issuing the 

bonds “counts on the fact, that persons will purchase shares of the bonds on the secondary 

market, in the form of security entitlements, since otherwise the bond could not have been 

successfully issued in the first place.”
77

 Yet, Respondent cannot on the one hand profit from 
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the free tradability of the bonds and on the other hand deny the full advantages of the bond 

terms to buyers from the secondary market. Consequentially, any attempt to treat bondholders 

from the secondary market less favorably than those from the primary market would be 

contradictory and in bad faith. 

71 In any event, even assuming that the acquisition of sovereign bonds on the secondary market 

taken alone is not linked with Dagobah’s territory, it forms an economic unit with the State’s 

issuance. The doctrine of the “general unity of an investment operation” is well accepted in 

international investment case law.
78

 Specifically, the Ambiente tribunal stated “that the 

process of issuing bonds and their circulation on the secondary, i.e. financial, markets in the 

form of security entitlements are to be considered an economic unity and must be dealt with 

as such a unity”.
79

 Consequentially, the issuance of the bonds and Claimant’s purchase cannot 

be artificially separated. The purchase on the secondary market is an integral part of the 

investment that is linked to Respondent’s territory within the meaning of Article 1 BIT.  

72 As a result, the necessary territorial link is given in the present case. 

3. CONCLUSION 

73 The sovereign bonds in the present case are “investments” within the meaning of 

Article 1 BIT and they have the necessary territorial link. Even if the Tribunal should not 

consider itself bound by the PCA Tribunal’s ruling, the Tribunal should nonetheless accept 

jurisdiction over the present dispute. 
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C. THE FORUM SELECTION CLAUSE IN THE OLD BOND TERMS IS 

IRRELEVANT 

74 As demonstrated above, Claimant qualifies as an investor having made an investment in 

Respondent’s territory within the meaning of the BIT. Therefore, the Tribunal is entitled to 

decide the present dispute. Respondent tries to avoid this outcome, relying on the forum 

selection clause contained in the old bond terms, which referred disputes arising out of or 

relating to the bonds exclusively to Respondent’s courts.
80

 However, this clause in no way 

impairs the Tribunal’s power to render an award in the present case. First, due to the SRA and 

the subsequent bond exchange, this clause simply does not exist anymore (see 1.). Second, 

even if it did exist, this clause could not have any bearing for the treaty claim presently 

brought by Claimant, either as a matter of jurisdiction (see 2.) or as a matter of admissibility 

(see 3.).  

1. THE FORUM SELECTION CLAUSE IN THE OLD BOND TERMS DOES NOT EXIST ANYMORE 

75 The forum selection clause in the old bond terms is irrelevant because the clause simply does 

not exist anymore. Respondent implemented the SRA into its laws and later on agreed with a 

qualified majority of bondholders to change the bond terms, inter alia, to provide for the 

exclusive jurisdiction of Yavin’s courts. The initial forum selection clause was thus 

abolished.
81

 

76 Notably, Claimant is not arguing that the SRA and the bond exchange were invalid under 

domestic law because of the effects of the BIT. Claimant accepts that under Respondent’s 

domestic law, the old forum selection clause was abolished. Claimant merely seeks 

compensation for the breach of the BIT resulting therefrom. Consequentially, the replacement 

of the forum selection clause has to be accepted as a given fact in the present case. 

77 Naturally, a forum selection clause that no longer exists cannot bar a claim in front of the 

present Tribunal. Respondent has not even attempted to present a legal theory that would 

explain how a non-existent forum selection clause could affect the Tribunal’s power to rule 

on the present dispute. Respondent’s reliance on the forum selection clause in favor of 
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Dagobah’s courts is hence without any basis. The Tribunal should therefore reject 

Respondent’s objection in its entirety. 

78 While this argument alone puts the matter to rest, it should be noted that accepting 

Respondent’s argument would effectively only serve to deny justice to Claimant. That is 

because the fora selected under both the old and the new bond terms would not address the 

merits of the claims advanced by Claimant in the present case. 

79 To begin with, Dagobah’s courts would simply reject Claimant’s claim for lack of 

jurisdiction. As explained above, the forum selection clause granting jurisdiction to 

Dagobah’s courts was abolished pursuant to the SRA, and the currently applicable bond terms 

give exclusive jurisdiction to Yavin’s courts. Given that there is no means of challenging the 

SRA within Dagobah’s legal order,
82

 it is clear that a Dagobahian court would accept these 

results of the operation of the SRA. 

80 Moreover, the claim would equally be rejected by Yavin’s courts. Yavin’s courts would 

naturally only have jurisdiction over the new bonds that came into existence after the 

exchange of bonds under the SRA. However, Claimant does not raise a breach of the new 

bonds. 

81 This conclusion is confirmed by the decision of a German court dealing with claims arising 

out of Greece’s sovereign debt restructuring. This debt restructuring was implemented by way 

of an exchange of bonds under a Greek law very similar to Respondent’s SRA. The German 

court found that it could not award sums due under the old Greek bond terms because under 

the applicable Greek law the old Greek bonds did not exist anymore.
83

 Yavin’s courts would 

likely come to the same conclusion in the present case. 

82 In conclusion, the forum selection clause contained in the old bond terms must be deemed 

irrelevant because it does not exist anymore. Additionally, referring Claimant to the forum 

selection clauses of either the old or the new bonds would mean denying justice to Claimant. 
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2. THE FORUM SELECTION CLAUSE COULD, IN ANY EVENT, NOT AFFECT THE TRIBUNAL’S 

JURISDICTION 

83 Even assuming that the old bond terms were still in force, Respondent’s objection would be 

equally without merit. Claimant is in fact bringing a treaty claim rather than a contract claim 

(see 2.2), and a tribunal’s jurisdiction for a treaty claim cannot be excluded by a contractual 

forum selection clause (see 2.1). 

2.1. CONTRACTUAL FORUM SELECTION CLAUSES DO NOT EXCLUDE A TRIBUNAL’S 

JURISDICTION TO DEAL WITH TREATY CLAIMS 

84 A contractual forum selection clause does not exclude a tribunal’s competence to decide on a 

treaty claim because the cause of action for treaty claims is fundamentally different from the 

cause of action for the contractual claims that are covered by the forum selection clause. 

85 Presently, Claimant assumed the position of the lender in a contractual arrangement under 

which Respondent owes Claimant the full repayment of the principal and interest. At the same 

time, the BIT also created a different set of obligations under international law – more simply 

referred to as Respondent’s treaty obligations. Article 8 BIT provides for arbitration as a 

means of dispute resolution in relation to these treaty obligations. 

86 The forum selection clause in the old bond terms provided for the exclusive jurisdiction of 

Dagobah’s courts only with regard to contractual obligations. Claims arising out of 

obligations stemming from the BIT were, on the other hand, not covered by the forum 

selection clause in the old bond terms. 

87 This distinction between contract claims and treaty claims has been accepted by an 

overwhelming number of investment arbitration tribunals. The leading decisions were 

rendered in the case of Vivendi v. Argentina. The Vivendi tribunal held that the contractual 

forum selection clause had no bearing on the tribunal’s jurisdiction to hear the claimant’s 

claim because “those claims are not based on the [contract] but allege a cause of action under 

the BIT.”
84

 The annulment committee concurred with this view and also stated that another 

result could only be conceivable if there was a “clear indication” in the contract of an 
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intention to exclude a treaty tribunal’s jurisdiction to hear a treaty claim.
85

 Presently, no such 

indication can be found in the jurisdictional clause of the old bond terms as this clause 

referred with no word to treaty claims.
86

 

88 Many other tribunals followed the approach taken in Vivendi v. Argentina, among them being 

the tribunals in the cases Lanco v. Argentina,
87

 Wena v. Egypt,
88

 CMS v. Argentina,
89

 SGS v. 

Pakistan,
90

 Azurix v. Argentina
91

 and Siemens v. Argentina,
92

 to name only the most 

prominent examples.
93

 Numerous scholars have also endorsed this view,
94

 chief among them 

Professor Schreuer.
95

 

89 Hence, in line with regular arbitral practice and scholarly opinion, the forum selection clause 

in the old bond terms does not undermine the Tribunal’s jurisdiction. 

2.2. CLAIMANT IS BRINGING A TREATY CLAIM 

90 Presently, Claimant is bringing a treaty claim. That is first and foremost because it has framed 

its claim as such.  

91 For the qualification of a claim, it is solely decisive how a claimant has framed the claim. 

This approach is generally accepted in investment case law.
96

 Already the tribunal in Vivendi 

relied on the claims “[a]s formulated” by the claimant,
97

 a practice that was later explicitly 

approved by the annulment committee.
98

 The Siemens tribunal likewise held that “[t]he 

dispute as formulated by the Claimant is a dispute under the Treaty. At this stage of the 
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proceedings, the Tribunal is not required to consider whether the claims under the Treaty 

made by Siemens are correct.”
99

 

92 In the present dispute, Claimant clearly based its claim on the treaty. Claimant explicitly 

referred to a breach of the FET Standard contained in Article 2(2) BIT,
100

 thus clearly 

signifying that a treaty claim is being pursued. This conclusion is strengthened by the fact that 

Claimant asked for compensation for the losses incurred, rather than for a payment of what is 

still being owed under the bond terms.
101

 Therefore, Claimant is raising a treaty claim and the 

arbitral tribunal should find jurisdiction over the present dispute. 

93 In contrast to international practice, Respondent might suggest that the Tribunal should not 

accept Claimant’s presentation of the claim but should instead scrutinize the essence thereof. 

However, even if the Tribunal were to consider the essence of Claimant’s claim, it could only 

find that it is a treaty claim. That is because the essence of the claim does not relate to the 

non-fulfillment of the bond terms. Rather, it relates to the violation of the FET Standard 

resulting from Respondent’s unilateral implementation of the SRA and the following 

exchange of the state bonds.
102

 These measures are not the conduct of a normal contract party. 

Rather, they are the conduct of a sovereign state, which can only be measured against the 

BIT. As the Abaclat tribunal stated: “A claim is to be considered a pure contract claim where 

the host state, party to a specific contract, breaches obligations arising by the sole virtue of 

such contract. This is not the case where the equilibrium of the contract and the provisions 

contained therein are unilaterally altered by a sovereign act of the host state.”
103

 The latter is 

precisely the situation here, so that Claimant’s claim is in its essence a treaty claim. 

94 In conclusion, it is therefore beyond doubt that Claimant is bringing a treaty claim. 

2.3. CONCLUSION 

95 As a result, the Tribunal has jurisdiction. Claimant’s treaty claim that cannot be affected by 

the forum selection clause contained in the old bond terms. 
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3. THE FORUM SELECTION CLAUSE COULD IN ANY EVENT NOT AFFECT THE 

ADMISSIBILITY OF CLAIMANT’S CLAIM 

96 Lastly, Respondent might refer to the case of SGS v. Philippines in order to argue that 

Claimant’s claim is inadmissible due to the forum selection clause in the old bond terms. 

Even assuming that this clause was still in existence, which it is not, this argument is doomed 

to fail. 

97 In the SGS case, the tribunal found that the claimant had to abide by the forum selection 

clause agreed to in the contract and held that as long as the claimant did not do so, its claim 

was inadmissible.
104

 

98 This ruling has drawn considerable criticism.
105

 The concept of inadmissibility due to a 

contractual forum selection clause simply has no basis in investment treaties or in customary 

international law and should hence not be accepted by the present Tribunal. 

99 More importantly, however, the factual prerequisites under which the ruling was made are not 

present in this case. Even accepting its unsound legal logic, and even assuming that there still 

was an existing forum selection clause in favor of Dagobah’s courts, the ruling can therefore 

not have any relevance in the present case. 

100 The SGS tribunal itself acknowledged that it dealt solely with “a dispute about the amount of 

money owed under a contract”.
106

 As explained above, the circumstances are different here. 

The present dispute is about sovereign state actions, in particular the SRA, and therefore does 

not constitute a mere claim under the contract. This distinguishes our case from the SGS case. 

101 Further, the SGS tribunal relied on the fact that the claimant in that case did not complain 

about the sovereign annulment of the debt owed under the contract, arguing that “[t]here has 

been no law or decree enacted by the Philippines attempting to expropriate or annul the debt, 

nor any action tantamount to an expropriation”.
107

 Presently, the opposite is the case. A 

considerable part of Respondent’s debt was annulled by means of the SRA and the exchange 

of bonds thereunder. This also distinguishes the SGS case from the present case. 
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102 Any potential argument based on the case of SGS v. Philippines is thus of no substance. 

Presently, Claimant’s claim is clearly admissible. 

4. CONCLUSION  

103 As overall result, the Tribunal has jurisdiction over the present dispute and the claim brought 

by Claimant is also admissible. The Tribunal is thus perfectly entitled to rule on Claimant’s 

treaty claim despite the forum selection clause in the old bond terms. 
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D. RESPONDENT VIOLATED THE FET STANDARD  

104 By implementing the SRA and exchanging Claimant’s sovereign bonds, Respondent violated 

Claimant’s rights under the BIT, especially the standard of fair and equitable treatment (“FET 

Standard”). 

105 According to Article 2(2) BIT, “[i]nvestments of each Party or of nationals of each party shall 

at all times be accorded fair and equitable treatment“. Tribunals have found that this FET 

Standard comprises a number of different guarantees.
108

 In particular, Respondent was 

obliged under the FET Standard to protect and not frustrate Claimant’s legitimate 

expectations (see 1.).
109

 Furthermore, Respondent also had to observe due process in its 

dealings with Claimant (see 2.).
110

 Respondent violated both of these guarantees by 

implementing the SRA and exchanging Claimant’s bonds. 

1. RESPONDENT BREACHED CLAIMANT’S LEGITIMATE EXPECTATIONS 

106 Respondent breached all of Claimant’s legitimate expectations and therefore violated 

Article 2(2) BIT. Claimant’s legitimate expectations derive from its ownership of the 

sovereign bonds (see 1.1.). These expectations were frustrated by Respondent (see 1.2.). All 

of these expectations were legitimate (see 1.3.). Lastly, Respondent did not legitimately 

exercise its right to regulate (see 1.4). 

1.1. CLAIMANT HAD CERTAIN EXPECTATIONS 

107 Under the terms of the sovereign bonds and Respondent’s domestic laws, Claimant had, inter 

alia, the following expectations: 

 Claimant expected to be paid back the principle of the bonds plus interest; 

 Claimant expected that Respondent would not unilaterally change the bond terms;
111

  

 Claimant expected that it would be able to initiate legal proceedings by itself before 

Dagobah’s courts, not needing any other bondholders to join it;
112

 and 
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 Claimant could expect, based on the two last mentioned points, to hold a strong 

negotiating position in case of a debt restructuring and therefore trusted that it would 

be able to influence any possible haircut to be less straining to its interests. 

1.2. RESPONDENT FRUSTRATED ALL OF CLAIMANT’S EXPECTATIONS 

108 Claimant’s legitimate expectations were frustrated by Respondent.  

109 Claimant’s expectation to be paid the principle and interest due under the bonds was 

frustrated because a drastic bond exchange took place which deprived Claimant’s bonds of 

30% of their net value.
113

 Consequently, Claimant only retained 70% of the principle it 

invested and will not receive the full interest it had expected.  

110 Further, Claimant’s expectation that the bond terms would not be changed was frustrated. 

Under the SRA, it became possible for Respondent to change the bond terms without the 

consent of bondholders holding up to 25% of the aggregate nominal value of the bonds.
114

 

Claimant could not expect such a drastic change, which effectively meant Claimant could be 

ignored in decisions concerning its investment. 

111 Moreover, Claimant’s legitimate expectation that it could resolve disputes in Dagobah’s 

courts was breached by the bond exchange based on the SRA. Under the new terms any suit 

had to be brought by one or more bondholders holding at least 20% of the nominal value of a 

bond issuance.
115

 Additionally, the new terms contained a forum selection clause granting 

exclusive jurisdiction to Yavin’s courts.
116

 Therefore, after guaranteeing access to its national 

courts in the original bonds, Respondent deprived Claimant of that access.  

112 By introducing the 75% majority clause and hindering court access, Respondent also deprived 

Claimant of the negotiation position it could legitimately expect to have for negotiating any 

haircut. Respondent deprived Claimant of the ability to exercise pressure on the state and 

ensure that its claims would be heard. Claimant was bound to a haircut which it could neither 

reject nor submit to judicial review. Naturally, the debt restructuring would not have resulted 
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in the drastic 30% haircut if Claimant had had the strong negotiation position it could 

reasonably expect to have. 

113 Respondent thus frustrated Claimant’s legitimate expectations. 

1.3. CLAIMANT’S EXPECTATIONS WERE LEGITIMATE 

114 The abovementioned expectations were fully legitimate and reasonable because they arose 

inter alia from Respondent’s promises in the bond contract between Respondent and 

Claimant (see 1.3.1.). Additionally, Respondent’s conduct and its economic situation at the 

time of the investment contributed to the legitimacy of Claimant’s expectations (see 1.3.2.). 

1.3.1. RESPONDENT’S CONTRACTUAL OBLIGATIONS GAVE RISE TO LEGITIMATE 

EXPECTATIONS 

115 Both the terms of the bonds and the legislation in force in Dagobah at the time when Claimant 

invested provided for full repayment of the bonds. Likewise, the bond terms and the law were 

clear that the bond terms could not be changed without Claimant’s prior consent.
117

 Lastly, 

the bond provisions specifically foresaw proceedings in Dagobah’s courts and allowed each 

individual bondholder to initiate proceedings without the need to reach a certain percentage 

barrier.
118

 These terms gave rise to legitimate expectations for Claimant. 

116 Investment arbitration case law demonstrates that in such circumstances, an investor has 

legitimate expectations. In Noble Ventures v. Romania, the tribunal held that the FET 

Standard requires the state to observe its contractual obligations.
119

 Scholars have also stated 

that “contractual arrangements generate legitimate expectations”.
120

 These findings are 

perfectly logical: a contract between investor and state is the most explicit promise a state 

could possibly give. Hence, a contract with the state gives rise to an investor’s legitimate 

expectations.  
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1.3.2. RESPONDENT’S CONDUCT AND THE ECONOMIC SITUATION SUPPORTED CLAIMANT’S 

LEGITIMATE EXPECTATIONS 

117 Additionally to the contractual and statutory promises, further circumstances supported 

Claimant’s legitimate expectations. 

118 The legitimacy of expectations is also influenced by the factual situation existing at the time 

of the investment.
121

 Therefore, the Tribunal ought to consider every available fact which can 

cause and strengthen Claimant’s legitimate expectations.
122

  

119 After the 2001 crisis, Respondent issued bonds without so-called collective action clauses 

(“CACs”), i.e. without majority amendment and majority enforcement clauses, although the 

worldwide financial community recommended their use. For example, the IMF stated in 2002 

that “CACs play a useful role in the orderly resolution of crisis” and encouraged their greater 

use in sovereign bonds.
123

 Additionally, in 2002, the finance ministers and directors of central 

banks from the G-7 states agreed that future bonds have to include CACs.
124

 Moreover, the 

Institute of International Finance developed a draft set of model CACs which were 

successfully included in Mexico’s 2003 bonds. Following this example, many other countries 

included CACs in their bonds.
125

 However, in August 2003, Respondent issued the bonds 

ultimately bought by Claimant without including CACs.
126

 Against prevailing advice and 

practice, this issuance could only be seen as a deliberate decision to forego the inclusion of 

CACs. Claimant legitimately expected that Respondent would not later unilaterally 

implement majority amendment and majority enforcement mechanisms. 

120 Importantly, this expectation was relevant to Claimant’s initial investment decision. CACs 

allow ignoring a certain minority of bondholders that make high demands in restructuring 

negotiations. Therefore with CACs, a restructuring of sovereign bonds will typically result in 

greater losses for bondholders than without CACs. As a result, the risk of and interest on 

sovereign bonds with CACs is higher.
127

 Professional investors like Claimant take this 

difference into account. As explained, at the time of the bond purchase in 2005, there were 
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lots of other sovereign bonds with CACs available. Claimant however deliberately chose 

lower interest and lower risk bonds without CACs. It could legitimately expect that this 

interest-risk balance would not later be overthrown by a retroactive inclusion of a majority 

amendment and majority enforcement mechanism.  

121 Moreover, this expectation was strengthened by the fact that Respondent managed the crisis 

in 2001 without CACs or a law like the SRA. Therefore, Claimant could legitimately 

anticipate that in another crisis, Respondent would equally not enact a law such as the SRA.  

122 Finally, at the time of Claimant’s bond purchase in 2005, Respondent’s economy seemed 

stable and recovering. Hence, there was no sign of turbulences concerning Respondent’s 

ability to meet its debt.
128

 Furthermore, Dagobah’s government made representations after the 

2001 crisis to its “commitment to a more stable economy and financial sector” which 

prompted Claimant’s trust.
129

 

123 Overall, Respondent’s contractual and statutory obligations, its conduct after the 2001 crisis 

and the economic development thereafter gave rise to Claimant’s legitimate expectations. 

1.3.3. CONCLUSION 

124 Claimant’s expectations were fully legitimate. 

1.4. RESPONDENT DID NOT LEGITIMATELY EXERCISE ITS RIGHT TO REGULATE 

125 Lastly, Respondent was not justified by its right to regulate. Claimant does not contest that 

states have the right to regulate but notes that it is the precise purpose of the FET Standard to 

provide limits to this right where legitimate expectations of an investor are at issue. The most 

important limitation is that there must be a balance between Respondent’s right to regulate 

and Claimant’s legitimate expectations, or put differently, between flexibility and 

predictability.
130

 Further, a state has to observe due process when exercising its right to 

regulate.
131
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126 Respondent breached the FET Standard in both respects. The public purpose at issue did not 

outweigh Claimant’s legitimate expectations (see 1.4.1). Likewise, Respondent failed to 

guarantee due process (see 1.4.2). 

1.4.1. THE PUBLIC PURPOSE PURSUED WITH RESPONDENT’S MEASURES DID NOT OUTWEIGH 

CLAIMANT’S LEGITIMATE EXPECTATIONS 

127 Presently Claimant’s legitimate expectations outweigh Respondent’s right to regulate. 

128 First, the Tribunal should not hold Respondent’s regulatory interests in high esteem because 

Respondent has not provided any specific statements indicating the consequences it feared if 

there was no haircut on its debt. All that has been submitted in this arbitration is that “some 

government services were on the verge of being compromised”.
132

 It is entirely unclear which 

specific government services were at issue. “[S]ome government services” could also be a 

reference to cultural services such as the opera.  

129 In contrast, Claimant undisputedly stood to sustain substantial losses on its investment. The 

Tribunal should find that the clear and undisputed losses of one party outweigh vague and 

non-specific concerns of the other. 

130 Additionally, the Tribunal should take into account who is to blame for the perceived need to 

regulate. The 2010 debt crisis resulted directly from Respondent’s financial policy. For years 

Respondent financed its economy through heavy borrowing on international markets.
133

 

Though Respondent generated enough revenues to service this debt, it maintained the policy. 

This imbalance grew over the years, fueled by other unaddressed problems like the massive 

tax evasion.
134

 These systemic problems were within Respondent’s control, and therefore 

Respondent should bear the burden of its own policies. It would be truly unfair for 

Respondent to now ask Claimant to cover for its own mistakes. 

131 Moreover, Respondent’s right to regulate is also outweighed because Respondent effectively 

waived this right. As explained above, Respondent issued bonds without CACs, choosing to 

deviate from official IMF recommendations and state practice. These CAC-free bonds 

provide less risk to purchasers, but pay lower interest rates. Claimant bought Respondent’s 
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CAC-free sovereign bonds, deliberately accepting lower interest for a lower risk of losses. It 

would be fundamentally unfair for Respondent to pay the lower interest rate and retroactively 

include CACs. Thus, by issuing the old bonds without CACs, Respondent waived the right to 

regulate a retroactive CAC mechanism. 

132 All things considered, Claimant’s legitimate expectations outweigh Respondent’s right to 

regulate and have to be protected. 

1.4.2. RESPONDENT DID NOT OBSERVE DUE PROCESS 

133 Respondent violated the due process principle by implementing the SRA and the subsequent 

bond exchange. 

134 Due process requires the state to notify investors about relevant changes in the host state’s 

laws and give them a reasonable opportunity to be heard.
135

 

135 Here, the state denied Claimant an opportunity to be heard prior to the implementation of the 

SRA,
136

 despite the fact that its rights were massively affected by the law. Moreover, 

Claimant also did not have a reasonable opportunity to be heard prior to the bond exchange. 

While theoretically, bondholders were heard before the exchange, the state gave them only 

three days to declare their intent to join a committee to that effect.
137

 The insufficiency of this 

deadline is obvious and underscored by the fact that within the deadline, bondholders holding 

around 50% of the nominal value of all outstanding bonds, including Claimant, were unable 

to indicate their intention to take part.
138

 Therefore, Claimant did not have an appropriate 

opportunity to participate in the measures taken by Respondent and was simply confronted 

with the finished outcome. Consequentially, Respondent did not act in accordance with its 

due process obligations under the FET Standard. 

1.4.3. CONCLUSION 

136 Taking everything into account, Respondent thus did not legitimately exercise its right to 

regulate. 
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1.5. CONCLUSION 

137 Respondent frustrated Claimant’s legitimate expectations. 

2. RESPONDENT VIOLATED THE GUARANTEE OF DUE PROCESS 

138 As explained above, Respondent also violated the guarantee of due process because it did not 

give Claimant a sufficient opportunity to be heard.
139

 This is not only relevant with regard to 

the right to regulate but also constitutes a separate breach of the FET Standard. 

3. CONCLUSION 

139 In summary, Respondent violated the FET Standard contained in Article 2(2) BIT because it 

breached Claimant’s legitimate expectations and failed to provide due process. 

140 As a matter of completeness, it should be mentioned that the conduct of Respondent also 

resulted in further breaches of the BIT. In particular, Respondent expropriated Claimant in the 

sense of Article 4(1) BIT. However, in accordance with the Tribunal’s Procedural Order 

No.1,
140

 this will not be argued in detail in the present memorial. 

 

                                                 
139 

See paras.133 et seqq. 
140 

P.O.1, para.4. 



MEMORIAL FOR CLAIMANT BARROS 

 

33 

E. RESPONDENT CANNOT INVOKE NECESSITY 

141 Respondent alleges that the SRA and the subsequent exchange of sovereign bonds were 

necessary to counteract a financial crisis in Dagobah. Supposedly, the measures taken were 

meant to preserve Respondent’s basic functions as a state.
141

 However, Respondent failed to 

explain with any degree of detail which government services were endangered and how 

serious the assumed danger was – thus making it impossible to apply even the most simple 

reality check to its allegations. This stands in stark contrast to the previous tribunals’ uniform 

practice to only allow a necessity excuse in clear and exceptional circumstances. As was 

stated in case law: “If strict and demanding conditions are not required or are loosely applied, 

any State could invoke necessity to elude its international obligations. This would certainly be 

contrary to the stability and predictability of the law.”
142

 

142 Against, this background, Respondent’s measures are not exempted either under the so-called 

non-precluded measures clause of Article 6(2) BIT (see 1.) or under the necessity exception 

of customary international law (see 2.). Therefore, Respondent is responsible for the violation 

of Claimant’s rights under the BIT and is liable to pay damages. 

1. RESPONDENT’S MEASURES ARE NOT EXEMPTED UNDER ARTICLE 6(2) BIT 

143 Respondent’s actions, namely the SRA and the following bond exchange, are not exempted 

pursuant to Article 6(2) BIT because the requirements of that provision are not met. The 

provision reads: 

“Nothing in this Treaty shall be construed: […] 

(2) to preclude a Party from applying measures that are necessary for the 

fulfilment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential security 

interests.” (emphasis added) 

144 Under Article 6(2) BIT, Respondent has to show that there was a danger either to an essential 

security interest or to international peace and security. Furthermore, Respondent has to prove 

that the measures it took were necessary to protect these interests from such danger. However, 
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Respondent will fail at this attempt because Respondent’s economic crisis did not endanger 

“essential security interests” within the meaning of the BIT (see 1.1.). Moreover, even if this 

had been the case, the SRA and the subsequent exchange of debt were not necessary to 

protect those interests (see 1.2.). Additionally, it should be noted that the Tribunal may fully 

review these prerequisites because Article 6(2) BIT is not a self-judging clause (see 1.3.).  

1.1. RESPONDENT’S ECONOMIC CRISIS DID NOT ENDANGER ESSENTIAL SECURITY INTERESTS 

145 Presently, no “essential security interests” were affected. That is first and foremost because a 

purely economic crisis can never threaten “essential security interests”. Secondly, while some 

tribunals may have taken a different view in that regard, Respondent has not demonstrated 

that the requirements for a danger to “essential security interests” under these cases are 

fulfilled. 

146 First, the clear wording of the term “essential security interests” shows that only situations of 

physical threats, i.e. threats to life, health, property or such like, fulfill the requirements. The 

term “security” typically refers to physical threats, not to mere economic developments.
143

 

For this reason, an economic crisis is not covered. 

147 This understanding of Article 6(2) BIT is also supported by the contextual interpretation of 

the term “essential security interests” and its alternative in Article 6(2) BIT, the term 

“international peace or security”. While “international peace or security” covers international 

armed conflicts, “essential security interests” cover domestic situations of the same 

severity.
144

 Consequently, situations of economic crisis are not covered by Article 6(2) BIT.  

148 Furthermore, a comparison to international treaty practice also supports this view. Many 

international investment treaties expressly include situations of economic crisis in non-

precluded measures clauses. For example, the typical Canadian non-precluded measure clause 

covers the adoption of measures aimed at “[e]nsuring the integrity and stability of a 

Contracting Party’s financial system”.
145

 This further demonstrates that by choosing the 

narrow language of Article 6(2) BIT and by not mentioning situations of economic crisis, 

Corellia and Dagobah specifically intended not to provide an excuse in case of such crises. 
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149 Additionally, this interpretation is also pertinent because otherwise, the floodgates would be 

open for states to seek excuses for any and all difficulties by alleging necessity. 

Consequently, Article 6(2) BIT can only apply in extreme and exceptional circumstances such 

as an armed conflict but not in case of the present, purely economic crisis.
146

 

150 Secondly, even the requirements formulated by those tribunals that took the opposing view 

are not met here. In these cases, the tribunals required either the threat of “a total economic 

and social collapse”
147

 or that “[t]he very existence of the State and its independence”
 148  

was 

endangered. It is Respondent’s burden to proof that the crisis it faced met the above 

mentioned requirements. However, Respondent did not discharge this burden. Respondent did 

not allege that it was near such a collapse or that its very existence as a state was endangered. 

Rather, Respondent only put forward that “some public services were on the verge of being 

compromised”.
149

 This is insufficient.  

151 Respondent did not show exactly which services were endangered. “[S]ome public services” 

could for example be a reference to cultural services like the opera. Obviously, cutting the 

costs of such cultural services only has a minor impact on the population unlike, for example, 

the closing of hospitals or schools. This rules out any allegation that the measures taken by 

Respondent were necessary to safeguard an essential security interest. 

152 Moreover, Respondent only alleged that these unspecified services “were on the verge of 

being compromised” and not that they had to be shut down.
150

 Therefore, Respondent has not 

shown that there was any danger of a serious impact upon the Dagobahian population.  

153 Consequently, Respondent failed to provide a trustworthy and detailed account of its 

allegedly endangered public services. Its financial crisis therefore cannot fall within the scope 

of “essential security interests” even if one were to apply a more lenient reading of the term. 

Respondent is hence not justified in invoking Article 6(2) BIT because there was no essential 

security interest at stake.  
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1.2. RESPONDENT’S MEASURES WERE NOT NECESSARY TO PROTECT ITS OWN ESSENTIAL 

SECURITY INTERESTS. 

154 Even assuming that there was a danger to an essential security interest, Article 6(2) BIT 

would still not apply. That is because the SRA and the subsequent exchange of sovereign 

bonds were not necessary to safeguard Respondent’s essential security interests. Hence, there 

is no link, or “nexus”, between the measures Respondent took and the permissible policy 

goals stated in Article 6(2) BIT.
151

 

155 As explained, Respondent failed to make any specific allegations as to which interests were 

endangered and how severe the danger was. Respondent thus has not provided any support for 

concluding that the measures were necessary to avert the danger. The necessity of certain 

measures depends on the dangers at hand. Without a clear indication of the existing dangers, 

necessity cannot be ascertained but must be rejected. 

1.3. THE REQUIREMENTS OF ARTICLE 6(2) BIT CAN BE FULLY REVIEWED BY THE 

TRIBUNAL 

156 It should lastly be noted that the requirements of Article 6(2) BIT can be fully reviewed by 

the Tribunal. No margin of appreciation in favor of Respondent applies. In that regard, 

Respondent cannot argue that Article 6(2) BIT is self-judging, i.e. that it is for Respondent 

itself to determine whether a state of necessity exists. 

157 The lack of phrases like “if the state considers”, “in the state’s opinion” or “if the state 

determines” in Article 6 BIT shows that the clause is not self-judging.
152

 The CMS, LG&E, 

Enron, Sempra and Continental Casualty tribunals all made a distinction between clauses 

referring to “measures necessary for the protection of essential security interests” and clauses 

referring to “measures that the state considers necessary for the protection of essential 

security interests” and concluded that the former were not self-judging but rather open for full 

judicial review.
153
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158 Consequently, Article 6 BIT is not a self-judging clause and therefore, no margin of 

appreciation in favor of Respondent applies. 

1.4. CONCLUSION 

159 Respondent is not exempted under Article 6(2) BIT. 

2. RESPONDENT IS ALSO NOT EXEMPTED UNDER CUSTOMARY INTERNATIONAL LAW AS 

EXPRESSED BY ARTICLE 25 ILC DRAFT ARTICLES 

160 Further, Respondent is not exempted under customary international law. While 

Article 25 ILC Draft Articles on State Responsibility does codify customary international law, 

it nonetheless does not apply here. Firstly, Article 6(2) BIT is lex specialis, superseding 

customary law (see 2.1). Secondly and alternatively, the requirements of Article 25 ILC Draft 

Articles are not fulfilled (see 2.2.). 

2.1. CUSTOMARY INTERNATIONAL LAW CANNOT BE APPLIED BECAUSE ARTICLE 6(2) BIT 

IS LEX SPECIALIS 

161 Claimant acknowledges that the customary international law rule regarding the state of 

necessity has been codified in Article 25 ILC Draft Articles on State Responsibility. 

However, this rule cannot be applied in the present case because the state parties to the BIT 

deliberately derogated from it by agreeing on Article 6(2) BIT. 

162 The ILC Draft Articles themselves, namely their Article 55, clarify that specific treaty rules 

prevail over the rules contained in the ILC Draft Articles. Thus, states are allowed to design 

their own sets of rules inter alia regarding necessity.
154

 Article 55 ILC Draft Articles reads: 

“[The ILC Draft Articles] do not apply where and to the extent that the 

conditions for the existence of an internationally wrongful act or the content or 

implementation of the international responsibility of a State are governed by 

special rules of international law.” (emphasis added) 

163 Corellia and Dagobah created such a “special rule of international law” with Article 6(2) BIT, 

which covers the same subject matter as Article 25 ILC Draft Articles, namely the state of 

necessity. Additionally, the wording of Article 6(2) BIT is more specific which also 
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underscores the nature of Article 6(2) BIT as lex specialis. Moreover, it is widely accepted 

and was for example laid down in the Nicaragua case that treaty rules between states have to 

be treated as lex specialis and therefore enjoy priority over general rules of customary law 

like the ILC Draft Articles.
155

 

164 Notably, effect must be given to lex specialis in a treaty. The specific agreements in a treaty 

would become meaningless if customary international law simply applied all the same. Both 

the effects and the limitations of the necessity defense under the BIT, may not be undermined 

by applying customary international law. Otherwise, Article 6(2) BIT would exist without any 

effect which would contravene the state’s intention when concluding the BIT.  

165 Consequently, Article 6 BIT is lex specialis, ruling out any application of a customary 

international law defense of necessity. 

2.2. EVEN IF ARTICLE 25 ILC DRAFT ARTICLES WERE NOT EXCLUDED, ITS 

REQUIREMENTS ARE IN ANY EVENT NOT MET 

166 Even assuming Article 25 ILC Draft Articles as applicable, Respondent’s necessity defense 

does not meet the requirements stipulated therein. The Article provides: 

“1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a 

grave and imminent peril; and  

(b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a 

whole.  

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if:   
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(a) the international obligation in question excludes the possibility of invoking 

necessity; or   

(b) the State has contributed to the situation of necessity.”(emphasis added) 

167 These conditions have to be met cumulatively, so that Respondent has to prove the existence 

of a grave and imminent danger to its interests and that its measures were the only way to 

safeguard said interests.
156

 Further, Respondent has to show that it did not impair Corellian 

interests and did not contribute to the state of necessity.  

168 In the following, Claimant will make the most pertinent points in that regard, but reserves its 

right to add further arguments in the course of these proceedings after Respondent has 

expanded upon its necessity defense. 

2.2.1. THERE IS NO EVIDENCE FOR A GRAVE AND IMMINENT DANGER TO RESPONDENT’S 

INTERESTS AND THE DEBT RESTRUCTURING WAS NOT THE ONLY WAY TO SAFEGUARD 

THESE INTERESTS 

169 First of all, there was no grave and imminent danger for an essential interest of Respondent. 

Respondent did not provide specific explanations as to what consequences it feared if there 

had been no debt restructuring. As explained above,
157

 Respondent only alleged that some 

state services were on the verge of being compromised.
158

 As with Article 6(2) BIT, such an 

utterly non-specific allegation could simply refer to shortages in the funding of cultural 

services. This vague concern is insufficient to invoke necessity under customary international 

law.  

170 Secondly, even if there was a grave danger for an essential interest, the SRA and the 

subsequent haircut were not the only measures to safeguard such an interest. As the word 

“only” in Article 25 ILC Draft Articles indicates, Respondent has to consider every effective 

measure that is less harmful to investors, even if such measures are less convenient.
159

 Here, 

Respondent’s alternatives included cutting its spending and increasing tax revenue. Further, 

Respondent has historically been inactive in preventing tax evasion, so there was a 
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considerable potential for additional revenues.
160

 Therefore, the debt restructuring was not the 

only way to safeguard an essential interest. 

2.2.2. RESPONDENT CONTRIBUTED TO THE ALLEGED STATE OF NECESSITY 

171 Respondent contributed to the alleged situation of necessity. Hence, according to 

Article 25(2)(b) ILC Draft Articles, Respondent cannot use necessity as an excuse. It is 

important to note that Respondent engaged over decades in a heavy borrowing policy
161

 while 

at the same time not fighting the well-known problem of massive tax evasion.
162

 Additionally, 

Respondent did not fulfill all recommendations provided by the IMF to avoid a future debt 

crisis.
163

 This contribution on the part of Respondent rules out the application of the necessity 

excuse. 

2.2.3. EVEN IF ARTICLE 25 ILC DRAFT ARTICLES WERE FULFILLED, IT WOULD ONLY 

ALLOW SUSPENSION BUT NOT ANNULMENT OF CLAIMANT’S INVESTMENT 

172 Even if the Tribunal should find that Article 25 ILC Draft Articles is applicable and that its 

requirements are met, the annulment of Respondent’s obligations pursuant to Article 25 ILC 

Draft Articles would be excluded pursuant to Article 27 ILC Draft Articles. According to 

Article 27(a) ILC Draft Articles, the excuse of necessity only allows for the suspension of a 

state’s international obligations, not an annulment.
164

 As stated by the ICJ in the Gabčikovo-

Nagymaros Project case: “[a]s soon as the state of necessity ceases to exist, the duty to 

comply with treaty obligations revives.”
165

 Here, Claimant was permanently stripped of 30% 

of the net value of its bonds, which amounts to a partial annulment rather than a suspension. 

The measures taken were thus inadmissible by means of Article 27 ILC Draft Articles and 

therefore not justified in terms of customary international law as expressed by Article 25 ILC 

Draft Articles. 

2.2.4. CONCLUSION 

173 The requirements of Article 25 ILC Draft Articles are not fulfilled. 
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2.3. CONCLUSION 

174 Respondent is also not exempted under customary international law as expressed by 

Article 25 ICL Draft Articles. 

3. CONCLUSION 

175 Respondent’s breach of the BIT is not exempted by a necessity excuse either pursuant Article 

6(2) BIT or pursuant to customary international law as expressed in Article 25 ILC Draft 

Articles. 
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F. PRAYER FOR RELIEF 

176 For all the reasons set out above, the Claimant respectfully requests the Arbitral Tribunal to 

find: 

a) that the retroactive effects of Respondent’s Sovereign Restructuring Act, as well as other 

measures conducted by that state as part of its sovereign debt restructuring, violated 

Respondent’s obligations under Art. 2 BIT; 

b) that Claimant is entitled to full compensation for the losses it incurred as a result of 

Respondent’s violations, including interest; and 

c) that Claimant is entitled to the restitution by Respondent of all costs related to these 

proceedings. 

 

 

Respectfully submitted on 19 September 2014 by 

   /s/   

Team Alias Barros 

 

 


