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 1 

STATEMENT OF FACTS 

 

1. Claimant, Calrissian & Co., Inc., (“Claimant”) is a hedge fund incorporated in the 

Corellian Republic that in 2005 purchased in the secondary market a number of sovereign 

bonds issued by the Federal Republic of Dagobah (“Respondent” or “Dagobah”).
1
 

2. Dagobah and the Corellian Republic (“Corellia”) concluded in 1992 the Agreement 

between the Corellian Republic and the Federal Republic of Dagobah for the Promotion 

and Protection of Investments ("BIT").
2
 

3. Respondent has undergone two processes of sovereign debt restructuring.
3
 In early 2001, 

after a decade of heavy borrowing on international financial markets, combined with high 

government budget deficits, Dagobah faced an unsustainable debt burden and descended 

into an economic crisis.
4
 Dagobah’s inability to meet its debt obligations led to a sovereign 

debt restructuring process in which Dagobah made an exchange offer to the bondholders. 

The new series of bonds would reduce the bonds’ face value by 43% and provide the 

possibility of cash buybacks. The final value reduction was estimated at 50% of the bonds’ 

net value, thereby causing major losses to bondholders, including investors from Corellia.
5
  

4. Concerned with the effects that Dagobah’s debt restructuring might have on its economy, 

Corellia decided to clarify the language of the BIT to determine if sovereign bonds fell 

under the definition of investments under the BIT.
6
 Pursuant to Article 7 of the BIT 

Corellia commenced arbitral proceedings against Dagobah, administered by the Permanent 

Court of Arbitration (“PCA”), under UNCITRAL Arbitration Rules ("UNCITRAL 

Rules").
7
  

5. On 29 April 2003, the PCA Arbitral Tribunal decided ("PCA Decision"), by majority, that 

sovereign bonds were investments within the definition of the BIT and that bondholders of 

both countries were entitled to its standards of protection and to resort to the investor-State 

dispute settlement mechanism included therein.
8
 Corellian bondholders had already 

                                                           
1
 Uncontested Fact (“UF”), ¶ 22, Requests for Clarification (“Clarification”), No.11. 

2
 UF, ¶ 2. 

3
 UF, ¶ 3, 4, 14-18. 

4
 UF, ¶ 3. 

5
 UF, ¶ 4. 

6
 UF, ¶ 6. 

7
 UF, ¶ 8. 

8
 UF, ¶ 11. 



 2 

accepted a restructuring offer made by Dagobah, therefore no litigation proceedings were 

pursued by Corellian nationals against Dagobah.
9
  

6. Dagobah's second debt restructuring process derived from the 2008 world financial crisis. 

At the beginning of 2010 a new recession hit Dagobah as a consequence of this crisis; its 

ability to meet its debt obligations was questioned and concerns about a possible default 

appeared.
10

 Again, the IMF provided recommendations and recognized that Dagobah's debt 

was unsustainable and suggested the implementation of a new debt restructuring.
11

  

7. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”), applicable 

to all bonds governed by Dagobah’s law, which provided that if a qualified majority of the 

owners of 75% of the aggregate nominal value of all bonds governed by domestic law 

agreed to modify the terms of the bonds, that decision would bind all the remaining 

bondholders. Before the adoption of the SRA, the affected bonds did not allow for 

amendment unless all bondholders agreed to it.
12

 The bonds acquired by Claimant were 

issued in August 2003 and purchased in 2005. These bonds were affected by the SRA and 

covered by this second debt restructuring process.
13

 

8. On 29 November 2012, the Dagobah government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds.
14

 Dagobah’s law governed the majority of 

restructured bonds and more than 85% of holders of bonds that were subjected to the SRA 

decided to participate in the exchange offer. Therefore, on 12 February 2013 all of such 

bonds were exchanged for new ones on the terms provided by the exchange offer.
 15

   

9. The new bonds included provisions regulating collective action (Collective Action Clauses, 

‘CACs’), which related both to the collective change of the bond terms as well as to the 

enforcement of any of the current bonds’ contractual obligations. The CACs provided that 

if bondholders wanted to initiate any legal action, they would need to gather at least 20% 

                                                           
9
 UF, ¶ 13. 

10
 UF, ¶ 14. 

11
 UF, ¶ 15. 

12
 UF, ¶ 17. 

13
 UF, ¶ 22, Clarifications No. 11-12. 

14
 UF, ¶ 18. 

15
 UF, ¶ 19. 



 3 

of the nominal value of the issue in order to sue. Such a clause was absent in the old 

bonds.
16

  

10. Claimant was among the holdout minority, and pursuant to Article 8 of the BIT and relying 

on the PCA Decision, it decided to initiate arbitral proceedings against Dagobah before the 

Arbitration Institute of the Stockholm Chamber of Commerce (“SCC”).
17

 Claimant 

submits that the adoption of a collective action mechanism with retroactive effects through 

the enactment of the SRA constituted a violation of the fair and equitable treatment 

standard of protection contained in Article 2(2) of the BIT and therefore requests full 

compensation for the losses incurred.
18

  

11. The SCC Board of Directors decided that the SCC did not manifestly lack jurisdiction over 

the dispute. The SCC Secretariat confirmed to Claimant receipt of the notice of arbitration 

and notified Dagobah of the Request.
19

 Following the payment of the advance on costs by 

the parties, the case was referred to the Arbitral Tribunal ("Tribunal") on 8 January 

2014.
20

 On 3 February 2014, the Tribunal issued Procedural Order No. 1, indicating that 

the first stage of the proceedings will cover issues regarding jurisdiction and liability. 

Claimant will elaborate on these issues in the following section. 

                                                           
16

 UF, ¶ 21. 
17

 UF, ¶ 22. 
18

 UF, ¶ 23. 
19

 UF, ¶ 24. 
20

 UF, ¶ 28. 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE  

1. The jurisdiction of an arbitral tribunal depends on the existence of a valid arbitration 

agreement. This agreement does not need to be embodied in a single instrument. In the 

context of BIT's, it is usual that arbitration agreements come to existence when the host 

State's standing offer to arbitrate in a BIT meets the investor's implied consent through its 

submission to arbitration.
21

 At this moment consent to arbitration has been given by both 

parties to the dispute, and thus a valid arbitration agreement has been formed. 

2. Respondent’s consent to submit to arbitration the present dispute has been expressed in 

Article 8 of the BIT. This provision first establishes that any legal dispute that arises 

between an investor of one Party and the other Party in connection with an investment 

shall, as far as possible, be settled amicably through negotiations between the parties to the 

dispute.
22

 However, in case this amicable solution is not achieved, the investor and the 

Respondent State should proceed to the dispute settlement mechanism set forth in Article 

8.2 of the BIT, which reads as follows: 

"8.2 Each Party hereby consents to submit a dispute referred to in paragraph 

(1) of this Article, to binding arbitration before: 

… 

(c) the Arbitration Institute of the Stockholm Chamber of Commerce."
23

  

3. Based on the wording of the aforementioned provision we can conclude that each Party to 

the BIT has made a binding offer to arbitrate any legal dispute in connection with an 

investment that arises between an investor of one Party and the other Party. 

4. On 30 August 2013 Claimant filed a request for arbitration before the SCC against 

Respondent.
 24

  This action constitutes an acceptance by Claimant of the host State’s offer 

to arbitrate under Article 8.2 of the BIT. Hence, an “arbitration agreement” was formed.  

5. Having proven the element of consent, it is now necessary to analyze what does this 

arbitration agreement covers. The Tribunal’s jurisdiction under the BIT is limited to 
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disputes within the scope of the dispute resolution provisions of the BIT.
25

 The consent of 

the host State recorded in Article 8 of the BIT controls the scope of the Tribunal's 

jurisdiction in several aspects.
26

 First, the dispute must be a “legal dispute in connection 

with an investment” within the terms of Article 8.1 of the BIT (jurisdiction ratione 

materiae). Second, the parties of the dispute must be a Contracting Party and an “Investor” 

of another Contracting Party, as provided in Article 8.1 of the BIT (jurisdiction ratione 

personae). Claimant will demonstrate the fulfillment of these requirements respectively, 

emphasizing more on the element of jurisdiction ratione materiae, as it has been the one 

mainly challenged by the Respondent. 

I.1. The Tribunal has jurisdiction ratione materiae 

6. As previously established, for the Tribunal to have jurisdiction ratione materiae the dispute 

must be a “legal dispute in connection with an investment” within the terms of Article 8.1 

of the BIT. 

7. Regarding the first element of this rule, i.e. the "legal" nature of the dispute, previous 

tribunals have defined this concept in general terms as referring to "disputes regarding the 

existence or scope of a legal right or obligation, or to disputes regarding the nature or 

extent of the reparation to be made for the breach of a legal obligation".
27

 

8. Claimant submits that the aim of this dispute is to remedy the impairment of Claimant's 

rights as a foreign investor in Dagobah under the terms of the BIT. Claimant considers that 

the actions taken by the Government of Dagobah's throughout the process of restructuring 

its sovereign debt are in breach of the Fair and Equitable standard of treatment to which 

Claimant is entitled to under the BIT.  

9. Furthermore, the record demonstrates that the actions that have triggered this dispute 

constitute sovereign acts of a State fully attributable to Dagobah under Public International 

Law
28

, and therefore Dagobah should be held liable for the breach of its obligations under 

the BIT. Hence, the dispute presented before the Tribunal at this stage is of a legal nature. 
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10. These actions constitute direct actions of a State or of a State organ, therefore pursuant to 

Article 4 of the ILC's Articles on State Responsibility ("ILC Articles") they are attributable 

to Respondent under customary international law.
 29

 

11. The second element of this rule, i.e. that the legal dispute has arisen "in connection with an 

investment", will be the main point of discussion in this section of Claimant's submission. 

12. Claimant submits that the present dispute has arisen "in connection with an investment" on 

the basis of four main arguments. First, Claimant asserts that the bonds acquired from the 

Government of Dagobah qualify as investments under Article 1 of the BIT. Second, 

Claimant considers that the bonds at issue not only qualify as investments under Article 1 

of the BIT, but also satisfy the essential requirements for an investment to exist under 

International Investment Law, as developed by numerous arbitral decisions on the matter. 

Third, Claimant considers that the bonds at issue have a territorial link with Dagobah. 

Finally, Claimant submits that the bonds at issue have already been recognized as 

investments under Article 1 of the BIT by the PCA Decision
30

 which is legally binding for 

Dagobah and Corellia. However, given the specific objections raised by Respondent in 

relation to the applicability of the PCA Decision, Claimant will address this issue as a 

separate matter in this first section, before analyzing the admissibility of the claims.  

a. The sovereign bonds qualify as "investments" under Article 1 of the BIT 

13. Article 1 of the BIT defines investment as: 

"every asset that an investor owns or controls, directly or indirectly, that has 

the characteristics of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, or 

the assumption of risk."  

14. For the Tribunal to determine if the sovereign bonds acquired by Claimant qualify as 

investments under this provision the first step that must be taken consists in clarifying the 

meaning and scope of the provision. For this undertaking the Tribunal must have recourse 

to the customary rules of interpretation of public international law. It has been a recurrent 

practice of arbitration tribunals to rely on Articles 31 and 32 of the Vienna Convention on 

the Law of Treaties of 1969 ("VCLT") to interpret treaty provisions.
31

 Furthermore, Article 

8.3 of the BIT clearly establishes that the Tribunal must decide the issues in dispute not 
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only in accordance with the BIT itself, but with "any other applicable agreements between 

the parties". According to Clarification 7 in Procedural Order No. 2, both Dagobah and 

Corellia are parties to the VCLT. Thus, the interpretation rules contained in Articles 31 and 

32 of this convention are fully applicable to the present dispute. 

15. Article 31 of the VCLT reads as follows: 

"1. A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose." 

16. In order to clarify the concept of "investment" under Article 1 of the BIT, the terms of this 

provision must be read in accordance with the aforementioned rule of interpretation.  

17. The ordinary meaning of the terms contained in Article 1 indicates a broad definition of the 

term "investment". The language chosen by the parties to the BIT when drafting this 

provision reflects their intention to be comprehensive in the types of interests that could 

qualify as investments under the BIT and therefore be covered under the BIT's scope of 

protection. 

18. Basically, under Article 1 of the BIT every asset that has the characteristics of an 

investment (which are mentioned in the provision) and is owned or controlled by an 

investor qualifies as an investment. Therefore, a two-fold test must be made at this point. 

First, are the bonds acquired by Claimant assets? Second, do they have the characteristics 

of an investment? If the answer to these two queries is affirmative, the bonds indeed would 

be "investments" under Article 1 of the BIT. 

19. Regarding the first point, the Oxford English Dictionary defines "asset" as "an item of 

property owned by a person or company, regarded as having value and available to meet 

debts, commitments, or legacies".
32

  

20. In Nigel, the Tribunal had to analyze the concepts of "investment" and "asset" under the 

UK-Czech Republic BIT. Article 1 of this BIT defines "investment" as "every kind of asset 

belonging to an investor of one Contracting Party in the territory of the other Contracting 

Party …" The Tribunal considered that the terms "asset" and "investment" in Article 1 of 

the UK-Czech Republic BIT should be considered to refer to rights and claims which have 

a financial value for the holder.
33 
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21. In Abaclat, the Tribunal defined bonds as a type of debt in which an interested party loans 

money to an entity (corporate or governmental) that borrows the funds for a defined period 

of time at certain interest rates. Furthermore, the Tribunal explained that bonds are 

commonly referred to as fixed-income securities and are one of the three main asset 

classes, along with stocks and cash equivalents.
34

 Therefore, the Tribunal expressly 

recognized bonds as a specific type of asset. 

22. Moreover, the finding of the Tribunal in Abaclat would be in harmony with the reasoning 

of the Tribunal in Nigel. In this case the Tribunal considered that a claim, as a type of asset, 

can normally have a financial value only if it appears to be well-founded or at the very least 

creates a legitimate expectation of performance in the future.
35

 Surely, a sovereign bond 

creates a legitimate expectation of performance in the future, both through the interest and 

the principal owed by the issuing State to the bondholder. 

23. In light of the above we can conclude that the bonds acquired by Claimant qualify as 

"assets" under Article 1 of the BIT. Therefore, the first step of the analysis is satisfied.  

24. The second step of this two-fold analysis consists in determining if the asset at hand has 

the characteristics of an investment. Article 1 of the BIT sets forth these characteristics, 

which include i) commitment of capital or other resources, ii) the expectation of gain or 

profit, or iii) the assumption of risk. The record shows that Claimant acquired the bonds at 

issue in 2005 through transactions in the secondary market.
36

 In order for this purchase to 

take place, Claimant delivered something in return, either in the form of other financial 

securities (resources) or monetary funds (capital). Furthermore, the fact that Claimant is a 

hedge fund necessarily entails that the aim of the transaction through which the bonds were 

acquired was to obtain a certain margin of profit. Scholars on this subject have identified 

the search for "high financial profits" as one of the major factors that turned hedge funds 

into major players in modern financial markets.
37

 Finally, we can also conclude that 

Claimant assumed risks when purchasing the bonds. The main risk assumed by Claimant 

was the possibility of default by the issuing State, which pursuant to the record muted from 

a possibility into a reality in the case Dagobah. For these reasons, we can conclude that the 
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bonds acquired by Claimant are assets that have the characteristics of an investment under 

Article 1 of the BIT. 

25. The second sentence of Article 1 of the BIT contains an illustrative list of assets that can be 

considered as investments under the BIT. However, Respondent alleges that the absence of 

sovereign bonds in the illustrative list contained in the second sentence of Article 1 

indicates that "such transactions, which are mere promises to pay, of a commercial nature, 

are within its scope".
38

  Claimant considers that this affirmation not only disregards the 

express language of Article 1 of the BIT, but also the intention of the Parties to the BIT. 

26. The second part of the provision reads as follows: 

"Forms that an investment may take include:  

i. an enterprise;  

ii. shares, stock, and other forms of equity participation in an enterprise;  

iii. turnkey, construction, management, production, concession, revenue-

sharing, and other similar contracts;  

iv. intellectual property rights;  

v. licenses, authorizations, permits, and similar rights conferred pursuant to 

domestic law;  

vi. other tangible or intangible, movable or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges."  

27. As it can be observed, the list is of a non-exhaustive nature, intending merely to illustrate 

what types of assets would qualify as investments. A list of a similar nature can be found in 

Article 1 of the Argentina-Italy BIT. In Abaclat, when the Tribunal faced the issue of 

whether the sovereign bonds issued by Argentina and acquired by the claimants qualified 

as investments under said BIT, it expressly recognized that as Article 1(1) of the 

Argentina-Italy BIT included a list that covered an extremely wide range of investments 

and used a broad wording, it could not be concluded that the definition of investment 

provided for in said provision was drafted in a restrictive way.
39

 The same conclusion can 

be reached in the present case in relation to Article 1 of the BIT. 

28. In Nigel, the Tribunal recognized that the examples illustrated in the subparagraphs of 

Article 1 of the UK-Czech Republic BIT assist in shedding light on the meaning of "asset" 

and "investment" in that provision, as they all seem to relate to rights or claims that have a 
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financial value.
40

Therefore, the Tribunal should rely on the second sentence of Article 1 of 

the BIT to further clarify the concept of "investment", not to restrict its scope. 

29. Moreover, Article 1 of the BIT cannot be read only considering the ordinary meaning of its 

terms. The context of the provision together with the object and purpose of the treaty must 

be taken into consideration. The International Law Commission has emphasized that the 

process of treaty interpretation is a unity, and therefore the provisions of VCLT Article 31 

form a single, closely integrated rule.
41

The Tribunal in Abaclat also followed this approach 

by referring to the object and purpose of the Argentina-Italy BIT to confirm its broad 

lecture of the term "investment" in the Argentina-Italy BIT.
42

 

30. The Tribunal can identify the primary object and purpose of the treaty by relying on the 

preamble of the agreement.
43

 The preamble of the BIT expressly recognizes that promoting 

economic co-operation, stimulating economic development and the flow of private capital 

are explicit objectives of the BIT.
44

 These set of objectives can be better pursued by 

adopting a comprehensive approach to the types of interests and assets that would be 

covered by the agreement and its scope of protection. For this reason, the object and 

purpose of the BIT reaffirms what can be concluded from the express wording of Article 1 

and its context; every asset that satisfies the requirements of an investment will fall under 

the scope of protection of the BIT. Just as in Abaclat, Article 1 of the BIT does not reflect 

an intention of the Parties to adopt a restrictive approach with regard to what kind of 

activity or dealing was meant to qualify as an investment.
45

   

31. In light of the foregoing arguments, it can be concluded that under the customary rules of 

treaty interpretation embedded in VCLT Article 31, the bonds at issue qualify as 

investments under Article 1 of the BIT. 
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b. The sovereign bonds satisfy the general notion of "investment" in 

International Investment Law  

32. The concept of "investment" has been the subject of much debate in International 

Investment Law.
46

 While most BIT's contain their own definition of "investment", there is 

no single, universal definition of investment that is unanimously accepted. The ICSID 

Convention, namely the most-widely accepted legal instrument in relation to the protection 

of international investment, does not contain a definition of "investment". Article 25(1) of 

the ICSID Convention only declares that "the jurisdiction of the Centre shall extend to any 

legal dispute arising directly out of an investment…"
47

 However, the Convention fails to 

define what an investment is. This absence of a definition of "investment" in Article 25(1) 

of the ICSID Convention triggered the necessity for ICSID Tribunals to elaborate on the 

notion of "investment" under this provision, as this was a necessary step in the process of 

determining their own jurisdiction in the disputes brought forward by claimants from 

ICSID contracting parties. As a consequence, the case law produced by arbitration 

tribunals has yielded a series of criteria that today can generally be considered in order to 

determine if there is an investment or not.  

33. It must be emphasized that these criteria have emerged mainly by the practice of ICSID 

tribunals of defining the notion of "investment" under Article 25(1) ICSID in order to 

determine their own jurisdiction ratione materiae. Such analysis is not a responsibility of 

the Tribunal in this dispute, as it is not governed by the ICSID Convention. Under the SCC 

Rules there is no provision such as Article 25(1) ICSID which defines the general 

jurisdiction ratione materiae of arbitration tribunals. Consequently, if the sovereign bonds 

acquired by Claimant satisfy the requirements of Article 1 of the BIT, and the dispute is a 

"legal dispute between an investor of one Party and the other Party in connection with an 

investment" in the sense of Article 8, the Tribunal has jurisdiction ratione materiae. 

34. Notwithstanding the above, Respondent could rely on the Romak case and allege that that 

the term "investments" under the BIT has an inherent meaning, irrespective of whether a 

dispute is governed by ICSID, UNCITRAL or SCC Rules.
48

 Furthermore, Respondent 

could allege that in order for the bonds to qualify as "investments" under International 
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Investment Law they must satisfy the criteria set forth in Salini, also referred to as the 

Salini test. Claimant will now demonstrate why Respondent cannot succeed on either of 

these allegations. 

35. In Romak, the Tribunal identified three elements that give an investment its "inherent 

meaning". These requirements are i) a contribution, ii) extending over a certain period of 

time, and iii) which involves some risk.
49

  

36. In Salini, the Tribunal considered that in order to qualify as an "investment" under Article 

25(1) ICSID, an economic transaction should meet certain criteria, which include: (i) a 

substantial contribution of the investor, (ii) a certain duration, (iii) the existence of an 

operational risk, (iv) a certain regularity of profit, and (v) a contribution to the economic 

development of the host State. These criteria came to be known as the Salini factors.
 50

 As 

it can be observed, the Salini test encompasses the three requirements set forth in Romak. 

37. The previous factors are not rigid and should be assessed on a flexible and pragmatic 

approach, giving due consideration to the economic reality of the investment at stake.
 51

 

38. In order to determine if the bonds at issue qualified as "investments" under Article 1 of the 

BIT it was necessary to analyze if they presented the characteristics of an investment 

mentioned in said provision, namely; i) commitment of capital or other resources, ii) the 

expectation of gain or profit, or iii) the assumption of risk. Claimant has already 

demonstrated how the bonds at issue satisfy all these three requirements. Therefore, in 

order for the bonds to fulfill both the Romak and the Salini criteria, only the requirements 

of (i) duration and (ii) contribution to the economic development of the host State must be 

demonstrated. Claimant considers that the bonds also comply with these two requirements, 

which have been expressly recognized by previous arbitration tribunals.
52

 

39. Regarding the contribution requirement, tribunals applying this criterion have often 

indicated a minimum duration of two years for an investment project to have a sufficient 

duration.
53

 In the present case, the record shows that the bonds at issue were acquired in 
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2005 by Claimant in the secondary market, and they had a maturity of 12 years.
54

 

Therefore, the minimum duration requirement is substantially met by the bonds.  

40. Regarding the contribution to the economic development of the host State, it must be noted 

that a process of purchase of sovereign bonds necessarily entails a contribution to the 

economic development of the issuing State. The Tribunal in Abaclat had to solve exactly 

the same question; does the purchase of sovereign bonds by a foreign investor contribute to 

the economic development of the issuing State? The Tribunal answered the question 

categorically by affirming that there was no doubt that the funds generated through the 

bonds issuance process were ultimately made available to Argentina (the debtor and host 

State), and served to finance Argentina‘s economic development.  

41. Furthermore, the Tribunal expressly affirmed that the destination given by Argentina to the 

funds was irrelevant, considering that ultimately the funds were used by Argentina to 

manage its finances, and as such must they must be considered to have contributed to 

Argentina‘s economic development.
55

 In addition, the record clearly indicates that the 

funds derived from the bonds became part of Respondent's general budget.
56

 Following 

this reasoning, it can be concluded that the bonds at issue in the present case also fulfill the 

last element of the Salini test. 

42. In light of the above, it has been demonstrated that the bonds acquired by Claimant not 

only qualify as investments under Article 1 of the BIT, but also satisfy the requirements set 

forth in Romak and Salini. Hence, Respondent has no valid grounds to dispute the nature of 

the bonds as "investments". 

c. The bonds have a territorial link with Dagobah 

43. The record shows that Respondent has also challenged the Tribunal's jurisdiction ratione 

materiae on the basis of an alleged lack of territorial link between the bonds at issue and 

Dagobah.
57

Claimant considers that such an affirmation ignores the fundamental principles 

on which financial markets operate and thus lacks any technical grounds. 

44. The determination of the place in which the investments were made depends on the nature 

of the investment. In the present case, the investment at issue is of a financial nature. 
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Therefore, the criteria that must be taken into account by the Tribunal to determine the 

place in which the investments were made is where and for the benefit of whom have the 

funds been used ultimately. The place from which the funds were transferred is not 

relevant for investments of a financial nature.
58

 The relevant question that must be 

addressed is whether the funds were ultimately placed at Dagobah's disposal or not.
59

 

45. Clarification 11 of Procedural Order No. 2 indicates that Claimant acquired the bonds at 

issue in the secondary market in 2005.  However, Respondent cannot rely on the fact that 

the bonds were purchased in the secondary market in order to question the territorial link 

between the bonds and Dagobah. As established in Abaclat, this argument would ignore 

the reality of the bond issuance process.
60

  

46. The Tribunal in Abaclat explained thoroughly a bond issuance process: 

"The process of issuing new bonds involves a chain of sales in order to 

achieve distribution of the issued bonds to the final investor. The bond issuer 

enters into an agreement with a group of banks, which undertake to subscribe 

to and purchase a bond. These banks, commonly referred to as the 

"Subscribers" or "Lead Managers", then organize together with other banks, 

the so-called "Underwriters" or "Co-Managers", a syndicate. The members of 

this syndicate jointly referred to as the "Participants", each underwrite 

differing parts of this bond, depending on their status in the syndicate. These 

Participants then distribute their specific part of the bond to further 

"Intermediaries", such as commercial banks, pension funds and other 

financial institutions, which in turn may or may not distribute their own part 

to their clients, including individual investors. Thus, the purpose of the 

subscribers, underwriters and intermediaries is to act as a distribution 

conduit."
61

  

47. As mentioned previously, the record also indicates that the funds derived from the bonds 

became part of Respondent's general budget.
62

 Therefore, the fact that the moment in 

which Claimant acquired the bonds is not simultaneous to the moment in which the 

Participants delivered the funds to Dagobah does not affect the territorial link of the bonds 

as investments. In fact, operations such as the one through which Claimant acquired the 

bonds form the basis on which the Participants decided to engage in the bond issuance 
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process. As the Tribunal in Abaclat established, they are part of one and the same 

economic operation and they make only sense together.
63

  

48. For the above reasons, the Tribunal must find no merits in Respondent's allegation that the 

bonds acquired by Claimant lack a territorial link with Dagobah. Hence, as none of the 

allegations raised by Respondent in relation to the Tribunal's jurisdiction ratione materiae 

have succeeded, Claimant submits that the Tribunal indeed has jurisdiction. 

I.2. The Tribunal has juridiction ratione personae  

49. Claimant would now like to demonstrate why the Tribunal also has jurisdiction ratione 

personae. However, Claimant respectfully requests the Tribunal to note that Respondent 

has raised no challenges to the Tribunal's jurisdiction ratione personae. 

50. Under Article 8.1 of the BIT, the jurisdiction of the Tribunal ratione personae extends to 

disputes between a Contracting Party and an Investor of the other Contracting party. 

Claimant submits that Claimant is an Investor within the terms of Article 1 of the BIT.  

51. The definition of “Investor” is contained in Article 1 of the BIT. Under this provision the 

term "investor of a Party" means "a Party or a national of a Party that attempts to make, is 

making, or has made an investment in the territory of the other party." Subsequently, 

Article 1 also defines "national of a Party" as "any legal person established in the Territory 

of one of the Parties in accordance with the respective national legislation." Claimant 

submits that it complies with the BIT definition of Investor, as it is a national of Corellia 

that has made an investment in the territory of Dagobah.  

52. The record shows as an uncontested fact that Claimant is a hedge fund incorporated in the 

Corellian Republic.
64

 In this sense, Claimant qualifies as a "legal person established in the 

Territory of one of the Parties". Secondly, Claimant has already demonstrated that the 

sovereign bonds acquired in the secondary market in 2005 qualify as "investments" under 

Article 1 of the BIT and generally under International Investment Law.  

53. Therefore, it can be concluded that the Tribunal has jurisdiction ratione personae. 
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I.3. The PCA Decision recognized sovereign bonds as "investments" under the BIT 

54. In early 2001 Respondent faced an unsustainable debt burden and descended into an 

economic crisis.
65

 As a result, Respondent was unable to meet its debt obligations and had 

to restructure its sovereign debt. In this process, bondholders suffered losses estimated at 

50% of the bonds’ net present value. Investors from Corellia were among the bondholders 

that suffered major losses.
66

 In light of this, Corellia began conversations with Respondent 

in order to determine if sovereign bonds were covered by the BIT's scope of protection.
67

 

The diplomatic negotiations to solve this matter were unfruitful.
68

 For this reason, pursuant 

to Article 7 of the BIT Corellia commenced arbitral proceedings against Respondent. The 

purpose of this proceeding was to have a binding decision on the interpretation issue that 

had arisen regarding the sovereign bonds and the BIT's scope of application.
69

  

55. On 29 April 2003, a PCA Arbitral Tribunal decided by majority that sovereign bonds were 

investments within the definition of the BIT and thus bondholders of both countries were 

entitled to its standards of protection.
70

 Respondent alleges that this Tribunal should 

disregard the PCA Decision on several grounds. Respondent submits that i) this Tribunal 

should not be bound by the PCA Decision, ii) the PCA Decision does not address the 

bonds that are the subject matter of these proceedings and its effects are restricted to the 

crisis faced in 2001, and iii) suggesting that the PCA Decision amounts to an amendment 

of the BIT ignores fundamental principles of international law.
 71

   

56. Claimant profoundly disagrees with the Respondent on this matter. Claimant deems the 

PCA Decision substantially relevant for the present dispute. The arguments regarding the 

importance of the PCA Decision will be divided in three sections. First, Claimant will 

address the arguments raised by the Respondent. In doing so, Claimant will demonstrate 

why the PCA Decision is a legally binding rule of law for Respondent and therefore an 

applicable instrument by the Tribunal. Second, Claimant will prove why Respondent is 

estopped from challenging the Decision's applicability to the present dispute. Finally, in 

case the Tribunal does not consider the Decision as a binding rule for Respondent, 
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Claimant submits in the alternative that the Tribunal should apply the Decision as an 

interpretative element under VCLT Article 31.3(c) in order to reconfirm that the bonds 

acquired by Claimant are "investments" in the sense of Article 1 of the BIT, as proven in 

the first section of this submission. 

a. The PCA Decision is a binding rule of law for Respondent 

57. As noted before, Respondent alleges that this Tribunal should disregard the PCA Decision 

on the basis of three main arguments. Claimant will now address each of these arguments. 

58. Respondent first argues that this Tribunal should not be bound by the PCA Decision. 

Claimant agrees. It is indeed a widely accepted maxim in international arbitration that 

awards are only binding to the parties to the dispute and future tribunals are not bound by 

previous decisions.
72

 However, it is Claimant's submission that it is Respondent who is 

bound by the PCA Decision, not the Tribunal.  

59. As previously stated, after Respondent's first sovereign debt restructuring process Corellia 

initiated State-to-State arbitral proceedings under Article 7 of the BIT to determine if 

sovereign bonds were covered by the BIT. These proceedings were administered by the 

PCA under the 1976 UNCITRAL Arbitration Rules, as established in Article 7.2 of the 

BIT.
 73

 UNCITRAL Rule 34.2 establishes that awards issued by tribunals under this set of 

rules "shall be final and binding on the parties".
74

 The term "parties" means parties to the 

arbitral proceedings. In the context of the PCA Decision under discussion, these parties 

where the Parties to the BIT, Corellia and Dagobah. Hence, the PCA Decision is a binding 

decision for Dagobah and Corellia. 

60. In addition, Article 8.3 of the BIT instructs this Tribunal to decide the issues in dispute in 

accordance with the BIT, any other applicable agreements between the Parties to the BIT, 

and any relevant rules of international law.
75

 Claimant submits that the PCA Decision 

derives from an agreement between the parties (as reflected in Article 7 of the BIT) and is 

also a relevant rule of international law to which Corellia and Dagobah, as parties to the 

BIT, are also bound to. In Article 7 of the BIT the Parties expressly consented to take 

disputes regarding the application and interpretation of the BIT to an arbitral tribunal for a 
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binding decision.
76

 Hence, the Parties to the BIT accepted and agreed upon the binding 

nature of arbitral awards issued under the dispute settlement mechanism set forth in Article 

7 of the BIT. In this sense, Claimant submits that the PCA Award is a relevant rule of law 

under Article 8.3 of the BIT that cannot be disregarded by the Tribunal. 

61. Secondly, Respondent argues that the PCA Decision does not address the bonds at issue in 

these proceedings and its effects are restricted to the crisis faced in 2001. Claimant 

partially agrees. Indeed, the PCA Decision does not address the specific bonds purchased 

by Claimant in 2005. The PCA Decision addresses sovereign bonds in general and 

therefore its effects are not restricted to the crisis faced by Respondent in 2001. The PCA 

Arbitral Tribunal expressly affirms the following: 

"Notwithstanding the fact that the list of examples does not expressly refer to 

sovereign bonds, as seen above, sovereign bonds fulfill all three of the 

characteristics of investment included in the definition: the commitment of 

capital (acquisition of the bond); the expectation of gain (interest payments 

and other promises); and the assumption of risk (which became so clear with 

the very occurrence of the crisis that it deserves no further explanation)."
77

 

(Emphasis added)  

62. It can be observed that the PCA Tribunal always refers to the concept of "sovereign bonds" 

in general, not to specific types or series of bonds. The PCA Tribunal follows this approach 

systematically throughout its Decision. In the Decision there are no references either to 

specific series of bonds, to Respondent's financial crisis in 2001, nor to the restructuring 

process that raised the interpretative issue between Corellia and Dagobah. The PCA 

Tribunal addresses a general interpretative issue and concluded that sovereign bonds, as 

such, qualify as investments under BIT Article 1. Finally, the record does not indicate any 

major differences between the bonds issued before the 2001 crisis and the bonds acquired 

by Claimant in 2005. Opposite to what occurred during the second debt restructuring 

process, in the first debt restructuring process it appears that no other elements besides the 

bonds' value were altered by the State. Hence, the reasoning that guided the PCA Tribunal 

to its decision is perfectly applicable to the bonds acquired by Claimant. 

63. Respondent finally argues that "suggesting that the PCA Decision amounts to an 

amendment of the BIT ignores fundamental principles of international law".
78 

Claimant 
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agrees. Claimant does not suggest that the PCA Decision amended the BIT. Claimant 

considers that the PCA Decision clarified an interpretative issue regarding the BIT's scope 

of application which was not clear from the text of the agreement. No amendment has 

taken place. Furthermore, it is Claimant submission that Respondent's challenge to the 

applicability of the PCA Decision does ignore fundamental principles of international law. 

Claimant submits that Respondent's position on this matter does not honor the principles of 

good faith and pacta sunt servanda as embodied in VCLT Article 26. This principle has 

been extensively recognized by arbitration tribunals,
79

 and scholars have categorized it as 

"one of the foundations of international law in general and of foreign investment law in 

particular"
80

. As previously noted the PCA Decision is final and binding for Dagobah both 

under the BIT and under the UNCITRAL Rules that governed the proceedings. 

Disregarding this binding nature of the award and challenging the bonds recognition as an 

"investment" constitutes precisely what Respondent categorizes as "ignoring a fundamental 

principle of international law", perhaps in this case the most fundamental of them all. 

64. For these reasons, Claimant considers that none of Respondents allegations can render 

inapplicable the PCA Decision. Furthermore, Claimant has demonstrated why this 

Decision is of a binding nature for Respondent and thus why this Tribunal should take it 

into consideration under BIT Articles 7.2 and 8.3. 

b. Collateral Estoppel  

65. After demonstrating the binding nature of the PCA Decision for Respondent, Claimant 

submits that the Tribunal should fully rely on the PCA Decision and conclude that the 

sovereign bonds qualify as "investments" under the BIT on the basis of the principle of 

collateral estoppel or issue preclusion. Offensive collateral estoppel has been defined as 

instances where a plaintiff aspires to foreclose a defendant from relitigating an issue it had 

unsuccessfully litigated in a prior proceeding against the same or a different party.
81

 The 

U.S. Supreme Court has recognized that collateral estoppel may apply either to issues of 
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fact or law.
82

Collateral estoppel combines elements both from the doctrines of res judicata 

and classic estoppel, the latter being expressly recognized by arbitration tribunals.
83

  

66. Precedents of arbitral awards issued in State-to-State arbitration proceedings are very 

scarce in investment arbitration. Concretely, there are only two precedents of States having 

recourse to this type of proceedings to settle interpretation issues arising from a BIT. The 

first example is the Peru v. Chile dispute, which began after Chilean investors initiated 

arbitration against Peru in Lucchetti v. Peru.
84

 Peru considered that the Lucchetti dispute 

was initiated before the entry into force of the Peru-Chile BIT and thus fell outside the 

scope of the treaty. A State-to-State claim was filed to settle this interpretative issue. Peru 

tried to obtain a suspension of the Lucchetti proceedings arguing that the claimant’s request 

was the subject of a parallel State-to-State procedure. The Lucchetti Tribunal refused 

Peru's petition and the Investor-State dispute continued.
 85

 However, Peru stopped pursuing 

the State-to-State proceedings and no award was finally issued.
86

 

67. The second example is Ecuador v. United States, which began after Ecuador disagreed 

with the Chevron v. Ecuador Tribunal’s interpretation of the U.S.-Ecuador BIT’s 

“effective means” clause.
87

 Ecuador launched a State-to-State arbitration seeking an 

interpretation of this matter.
88

 The Tribunal’s award has not been publicly released.
89

 

68. This lack of precedents gives a considerable systemic value to the issue posed before this 

Tribunal. It is Claimant's submission that the Tribunal should rely fully on the PCA 

Decision and reaffirm that sovereign bonds qualify as "investments" under Article 1 of the 

BIT. This Tribunal should not allow Respondent to re-litigate this issue. Permitting States 

to disregard the binding nature of arbitral awards attempts against customary international 

law based on the principles of pacta sunt servanda and res judicata, as recognized by the 

ad hoc Committee in CDC.
90
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c. The PCA Decision can be applied as an interpretative element under VCLT 

Article 31.3 (c) 

69. Finally, in case the Tribunal considers that it must perform a new analysis regarding the 

qualification of the bonds at issue as "investments" under Article 1 of the BIT, Claimant 

submits that the PCA Decision can aid the Tribunal in this process as an interpretative 

element under VCLT Article 31.3(c). 

70. Claimant has already addressed the importance of the VCLT for interpreting treaty 

provisions and has shown the reiterated use given to it by arbitration tribunals. In addition, 

Article 22.1 of the SCC Rules establishes that the "Arbitral Tribunal shall decide the merits 

of the dispute on the basis of the law(s) or rules of law agreed upon by the parties. In the 

absence of such agreement, the Arbitral Tribunal shall apply the law or rules of law which 

it considers to be most appropriate." Therefore, the Tribunal can use the PCA Decision in 

order to further clarify the concept of "investment" under the BIT. 

71. VCLT Article 31.3 (c) establishes that in the process of treaty interpretation there shall be 

taken into account, together with the context, "any relevant rules of international law 

applicable in the relations between the parties." The PCA Decision is a rule of international 

law highly relevant for the present dispute, as it addresses specifically one the issues of this 

dispute; the qualification of sovereign bonds as "investments" in the sense of the BIT.  

72. The ILC has affirmed that VCLT Article 31.3(c) is a reflection of the principle of systemic 

integration, which seeks to ensure that "international obligations are interpreted by 

reference to their normative environment" in a manner that gives "coherence and 

meaningfulness" to the process of legal interpretation.
 91

 

73. The PCA Decision forms part of the normative environment of the BIT, and in order to 

provide coherence and meaningfulness to the process of legal interpretation, the PCA 

Decision should be considered by this Tribunal when interpreting the term "investment" 

under Article 1 of the BIT. 

74. For the above reasons, it is Claimant submission that the PCA Decision is highly relevant 

for the present dispute as it is a binding rule of law for Respondent. In this sense, the 

Tribunal can fully rely on the findings of the PCA Tribunal on the basis of the collateral 

estoppel doctrine and avoid making a new assessment of the matter settled by the PCA 
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Decision. However, in case the Tribunal considers it must perform a new interpretation of 

the term "investment" under Article 1 of the BIT, Claimant submits that in this process the 

Tribunal must take into consideration the PCA Decision under VCLT Article 31.3(c). 

II. THE CLAIMS SUBMITTED ARE ADMISSIBLE BEFORE THE TRIBUNAL  

75. In the previous section Claimant demonstrated that the bonds at issue satisfy the definition 

of "investment" both under the BIT and under International Investment Law. In the present 

section Claimant will address certain arguments raised by Respondent in relation to the 

admissibility of the claims presented before the Tribunal.  

76. The record indicates that the bonds acquired by Claimant in 2005 were governed by 

Dagobah’s law. In addition, the bonds contained a forum selection clause granting 

exclusive jurisdiction to Dagobah’s courts over any disputes arising therefrom.
92

 Pursuant 

to the Answer to the Request for Arbitration, Respondent has challenged the admissibility 

of the claims on the basis of said forum selection clause.
93

 

77. Claimant considers that the Tribunal should find no merit in Respondent's allegation, as the 

forum selection clause included in the bonds acquired by Claimant is limited to contractual 

claims arising from the legal rights and obligations contained in the bonds. The present 

dispute relates to rights of Claimant as a protected investor under the BIT and to the 

obligations of Respondent as a party to this agreement. In this sense, the issues brought 

forward to this Tribunal by Claimant are treaty claims and not contractual claims. 

Therefore, the present dispute is not covered by the forum selection clause established in 

the bonds and thus is admissible before the Tribunal.  

78. Claimant will first elaborate con the conceptual differences between treaty claims and 

contractual claims. Subsequently, Claimant will demonstrate why the claims hereby 

submitted are treaty claims and not contractual claims, and thus why the Forum Selection 

Clause contained in the bonds does not apply in the present case. 

II.1. The difference between treaty claims and contractual claims 

79. As recognized by the Tribunal in SGS v. Pakistan, the same set of facts can give rise to 

different claims grounded on differing legal orders, for instance the municipal order and 
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the international legal order.
94

 Claimant does not challenge that the facts underlying this 

case could give rise to claims grounded on differing legal orders. However, it is Claimant 

submission that the claims at issue in this case are treaty claims and not contractual claims. 

80. In Abaclat the Tribunal had to draw a dividing line between the concepts of contract claims 

and treaty claims. In this case the Tribunal considered that a claim could be considered a 

pure contract claim if the host State, party to a specific contract, breaches obligations 

arising by the sole virtue of such contract. However, the Tribunal considered that if the 

equilibrium of the contract and the provisions contained therein were unilaterally altered 

by a sovereign act of the host State, said conduct would not only breach obligations 

derived exclusively from the contract. The Tribunal explained that this could occur when 

the circumstances and/or the behavior of the host State appeared to derive from its exercise 

of sovereign State power. While the Tribunal recognized that the exercise of such power 

could have an impact on the contract and its equilibrium, the origin and nature of such 

actions would be completely foreign to the contract.
95

 

81. In CMS the Tribunal also analyzed this issue, and relied on previous decisions from ICSID 

tribunals
96

 to reaffirm that contractual claims are different from treaty claims. Furthermore, 

the Tribunal established that even if a claimant has recourse to the relevant courts for 

breach of contract, this would not prevent the submission of treaty claims to arbitration as 

the causes of action under each legal instrument are different.
97

 

82. The Annulment Committee in Vivendi II asserted that “[a] treaty cause of action is not the 

same as a contractual cause of action.”
98

 The Committee further established that contract 

and treaty claims can be distinguished on the fundamental basis of the claim. In the case of 

treaty claims the basis is a treaty, whereas in the case of a contract claim, it is the proper 

law of the contract.
99

  

83. As Professor Gaillard notes, the distinction based on the cause of action and the 

relationship between the dispute resolution clauses contained respectively within a BIT and 

in an underlying investment agreement is now well-recognized in investment treaty 
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arbitration. Several decisions have arrived to the conclusion, although through different 

legal rationales, that an investor has a right to seek the international responsibility of the 

host State on the basis of the applicable investment treaty notwithstanding the forum 

selection clause contained in the investment agreement.
100

 The same logic applies to the 

forum selection clause of the bonds at issue in the present dispute. 

84. In light of the above, we can conclude that contractual claims seek to remedy conducts or 

actions that breach obligations deriving exclusively from the contract. On the other hand, 

treaty claims are characterized by having as legal basis treaty obligations which are 

different from the obligations contained in the contract. If a host State is found to be in 

breach of a treaty claim, it would be liable for an internationally wrongful act
101

 and the 

consequences derived therefrom would be different from those of a contractual breach. 

II.2. The claims submitted by Claimant are treaty claims and therefore not 

covered by the Forum Selection Clause 

85. The Annulment Committee in Vivendi established that when the essential basis of a claim 

brought before an international tribunal was a breach of contract, the tribunal should give 

effect to the valid choice of forum clause established in the contract.
 102

 Therefore, the 

question that must be solved by the Tribunal at this stage is whether the claims submitted 

by Claimant find their legal basis in the rights and obligations established in the BIT 

protecting Claimant's investment or under the contract as such, namely the bonds. 

86. To solve this matter the Tribunal must consider two separate issues. First, which are the 

actions of Respondent that have triggered the present dispute. Second, what is the legal 

basis of the claims presented by Claimant as a consequence of such actions. 

87. Regarding the first matter, the record shows that Respondent has unilaterally altered the 

conditions of the bonds acquired by Claimant. The bonds acquired by Claimant were 

governed by Dagoban law. Respondent modified such condition and now the bonds are 

governed by the law of the Kingdom of Yavin.
103

 Additionally, the bonds acquired by 

Claimant did not contain Collective Action Clauses ("CAC's"), which were unilaterally 
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included in the bonds by Respondent.
104

 The record shows that there was no involvement 

by Claimant on these modifications to the bonds, nor was there any type of negotiation 

process in which these modifications were agreed upon with the bondholders.
105

  

88. These unilateral modifications to the bonds were possible due to the enactment and entry 

into force of the Sovereign Restructuring Act ("SRA"), a legal instrument that we can 

reasonably assume comes from Dagobah's legislative body. The SRA established that if a 

qualified majority of the owners of 75% of the aggregate nominal value of all outstanding 

bonds governed by domestic law agreed to modify the terms of the bonds, that decision 

would bind all the remaining bondholders. Before the adoption of the SRA, the affected 

bonds did not allow for amendment unless all bondholders agreed to it.
106

 

89. Consequently, the modification of the conditions of the bonds acquired by Claimant, which 

is the object of the present dispute, was possible through the legal framework set forth by 

the SRA. These actions are attributable to Respondent under customary international law 

as they are actions of a State and of a State organ,
107

 and constitute the factual basis for the 

claims presented to this Tribunal. Now Claimant will address the second issue and 

demonstrate that the cause of action of this dispute lies within the legal provisions of the 

BIT, not in the contractual stipulations established in the bonds.   

90. In Azurix, an ICSID tribunal had to analyze if certain actions of Argentina and the Province 

of Buenos Aires were in violation of the Argentina-US BIT in respect of an investment 

made by an American company in a utility which distributed drinking water, treated and 

disposed sewerage water in the Argentine Province of Buenos Aires.
108

 The Tribunal in 

this case considered that the dispute brought forward by the claimant invoked obligations 

owed by Argentina to the claimant under the Argentina-US BIT, and therefore were based 

on a different cause of action than claims made by the investor under the contracts 

executed with the Argentinean authorities.
109

  

91. In SGS v. Pakistan the Tribunal echoed the words of the Annulment Committee in Vivendi, 

and reaffirmed that when the fundamental basis of the claim is a treaty laying down an 
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independent standard by which the conduct of the parties is to be judged, the existence of 

an exclusive jurisdiction clause in a contract between the claimant and the respondent State 

cannot operate as a bar to the application of the treaty standard.
110

 

92. This same reasoning applies to the present dispute. The fundamental basis of the claim 

presented by Claimant is a treaty standard, namely the Fair and Equitable standard of 

treatment contained in Article 2.2 of the BIT.
111

 The basis of the claim here submitted by 

Claimant is not a breach of contract between Claimant and Respondent.  

93. In light of the above, it has been demonstrated that the claims presented to this Tribunal by 

Claimant are treaty claims and not claims of a contractual nature. Furthermore, the claims 

hereby submitted derive from certain actions of Respondent that stem directly from their 

sovereign attributions as a State, not from their contractual position as debtor of the bonds. 
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PART TWO: MERITS 

I. RESPONDENT'S ACTIONS HAVE VIOLATED ARTICLE 2.2 OF THE BIT 

I.1. Respondent's actions are inconsistent with the Fair and Equitable standard of 

treatment under the first sentence of article 2.2 of the BIT 

94. Claimant submits that Respondent violated its obligation under Article 2(2) of the BIT by 

adopting the SRA and introducing the sovereign debt restructuring.  

95. Article 2(2) of the BIT indicates: 

“Investments of each Party or of nationals of each Party shall at all times be 

accorded fair and equitable treatment…” 

96. Tribunals have established that fair and equitable treatment standard should be interpreted 

and clarified on a case-by-case basis since in different treaties and circumstances it may 

have different context and meaning
112

. Thus, it is necessary to begin with the interpretation 

of the actual text of the BIT. 

97. As previously noted, the BIT shall be interpreted in accordance with the rules established 

by the Vienna Convention on the Law of Treaties, concretely article 31.1. 

98. The tribunal in MTD established that “fair” and “equitable” mean “just”, “even-handed”, 

“unbiased” and ‘legitimate”
113

. The Siemens tribunal relied on preambles of bilateral 

investment treaties as a part of the context of treaties in order to establish treaty’s object 

and purpose.
 114

  In the present case, the preamble states that both parties desire “to 

promote greater economic cooperation”, recognize that the agreement “will stimulate the 

flow of private capital and the economic development” and agree, “that a stable framework 

will maximize effective utilization of economic resources”.
115

 Moreover, the title of the 

treaty indicates the Party’s purpose with respect to this agreement: “Agreement…for the 

promotion and protection of investments”.  

99. Therefore, Claimant believes that the term “fair and equitable treatment” should be 

understood as a treatment in an even-handed, reasonable, unbiased and legitimate manner 

with an aim to promote foreign investment.  
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100. Nevertheless, a textual interpretation is a first step
116

. The second step would be an analysis 

of the tribunals' practice on this subject. 

101. It transpires from the treaty and tribunals' practice that the fair and equitable standard due 

to its history of drafting and application has its own elements and incorporated standards. 

However, it is important to establish an approach for interpretation that should be 

undertaken by the Tribunal.  

102. In the present case, Claimant believes that the standard should be reviewed as an 

independent element with an autonomous meaning. Although the wording of the Article 

2(2) was used before in other investment agreements, it still has no reference to a minimum 

standard of treatment
117

, international law
118

 or other elements. Therefore, Claimant 

submits that the following elements of the fair and equitable treatment have been violated 

by Respondent: i) legitimate expectations and ii) protection against coercion. 

103. A breach of any element of the fair and equitable treatment standard equates to a breach of 

Article 2(2). In the present case, Respondent violated each of the enumerated elements.  

a. Legitimate expectations 

104. The tribunals have recognized the protection of legitimate expectations as a substantial 

element of the standard.
119

 Respondent failed to observe Claimant’s legitimate expectations 

and thus violated the fair and equitable treatment standard.  

105. Claimants and tribunals have applied the concept of legitimate expectations frequently. 

Nevertheless, tribunals in interpreting and applying a legitimate expectations standard use 

two approaches. First, “legitimate expectations refers to expectations arising from the 

foreign investor’s reliance on specific host state conduct”
120

. Second, some tribunals
121

 

referred to legitimate expectations of a stable and predictable legal framework. In the 

present case, both approaches can demonstrate that Respondent violated Claimant’s 

legitimate expectations. 
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106. Legitimate expectations may arise from any form of state conduct, such as oral or written 

representations, undertakings, commitments or administrative acts.
122

 In 2005
123

, Claimant 

acquired Respondent’s sovereign bonds, which were issued under the Respondent’s law in 

August 2003 with a maturity of 12 years
124

. Complainant has every reason to believe that 

the actual sovereign bonds imply that a borrower shall pay back principal and bond interest 

rate for some time. Claimant is a hedge fund with an aim to augment capital. Its capital 

Claimant used to invest in Respondent’s sovereign bonds with a high return rate. The 

placement of sovereign bond created expectation for Claimant to receive the invested 

amount with a profit within 12 years.  

107. Another form of state conduct was Respondent’s representations as to its “commitment to a 

more stable economy and financial sector”
125

. Such statement is vague, however, broad 

and clear enough to consider under it Respondent’s guarantee to prevent a new sovereign 

debt crisis in a future. Sovereign debt restructuring is a measure of last resort for a state to 

avoid a default
126

 and, therefore, under its warranty, Respondent obliged itself to pursue a 

policy, which at least would not be worse comparing to the one performed until 2001. 

Instead, Respondent had not changed its policy
127

 and thus could not provide domestic 

financial system stability and economic growth. Claimant submits that the acquisition of 

sovereign bonds in 2005 was based on objective expectations regarding the conditions of 

the bonds and its protection and, considering that Respondent has not disclaimed its 

warranty, the legitimate expectations existed when the measures at issue were undertaken. 

108. When the crisis had come, Responded enacted the SRA, which did not include a possibility 

for negotiations between the bondholders and Respondent. It is common knowledge that 

Respondent did not involve the bondholders in drafting the exchange offer
128

, however, it 

made an attempt to consult with those of them who had time to declare their intent within 

three working days from the date of publication of the invitation
129

. Nevertheless, the 

consultation had no binding effect and Respondent did not amend the offer. Ultimately, 
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Respondent had adopted the exchange offer with the consent only of 85% of the 

bondholders
130

 and included a collective action clause with a 20% threshold
131

. These 

actions resulted in Claimant losing its legal protection for the investment.
 132

 

109. In the context of the BIT, Respondent undertook a commitment to ensure that Claimant 

enjoys its rights and protection of the investment, however, Respondent has breached it by 

imposing the measures at issue. 

110. Claimant submits that Respondent breached the legitimate expectations of a stable and 

predictable legal and administrative framework. The tribunal in CMS established that “fair 

and equitable treatment is inseparable from stability and predictability”
133

. Moreover, the 

LG&E, BG, Sempra and Enron tribunals stated that the violation of the warranties granted 

to the investors, breached the stability and predictability underlying the standard of fair and 

equitable treatment
134

. 

111. Claimant asserts that by acquiring the sovereign bonds, which were issued under the 

Respondent’s domestic law, it relied on the BIT as a protection of legitimate expectations 

regarding an enjoyment of the investment. This requires a certain level of stability and 

predictability in the legal framework
135

. 

112. Before the adoption of the SRA, Respondent’s sovereign bonds did not allow for 

amendment unless all bondholders agreed to it
136

. During the previous sovereign debt 

crisis, Respondent launched an offer according to which bondholders were able to 

exchange their bonds. It was not obligatory as well as there was no requirement 

establishing decision threshold. Such history of overcoming the crisis constitutes a part of 

Claimant’s legitimate expectations. 

113. Respondent had made a specific representation regarding “a more stable economy and 

financial sector”
137

. Under such warranty, Respondent agreed that the adverb “more” 

requires not treat investors worse than in crisis of 2001-2003. Nevertheless, by adopting 
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the SRA Respondent amended domestic legislation in terms of conditions of debt 

restructuring for the worse. 

114. Claimant believes that the SRA has changed the legal framework of the investment 

conditions radically by making the offer obligatory for those who denied to accept it. Such 

radical change in the legal framework is out of Claimant’s expectation of stable and 

predictable legal framework since in 2001-2003 Dagobah experienced similar sovereign 

debt crisis, and it had managed to find a solution. 

115. Claimant submits that Respondent failed to secure a stable and predictable legal framework 

of consultations with the committee of bondholders, which, in turn, affected the actual text 

of the SRA While initially it was established that consultations would not be obligatory
138

, 

Respondent still established a necessary registration for those who wanted to participate in 

the consultations
139

. However, it makes a great difference for Claimant since it lost the 

opportunity to negotiate with Respondent. Claimant relied on predictability because results 

of the consultations should not be obligatory for Respondent and thus it should provide 

reasonable conditions for the stakeholders to participate in the consultations. 

116. Respondent published an invitation “on the relevant government agencies’ webpages” and 

required bondholders to declare their intent to participate in consultations within three 

working days from the date of publication
140

. As a result, Respondent had consulted with 

the owners of approximately 50% of the aggregate nominal value of the bonds
141

. By 

establishing the rule of three days, Respondent failed to provide stability and predictability 

of the framework since it was not worthwhile and reasonable to create the rule for 

consultations, which were not obligatory neither for Respondent nor for Claimant. On the 

contrary, such overregulation serves as an evidence of Respondent’s bad faith regarding 

the bondholders who did not want to participate in the exchange. 

117. Therefore, Claimant reasonably and legitimately expected to gain a profit from the 

investment in Dagobah’s sovereign bonds, however, Respondent failed to provide an 

enjoyment and protection for the investment. 
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b. Coercion  

118. Claimant submits that Respondent’s SRA and the subsequent debt restructuring coerced it 

into a bond exchange agreement.  

119. It is well established by the scholars
142

 and in the arbitral practice
143

, that coercive conduct 

of the state is in most situations likely to breach a fair and equitable treatment standard. 

The tribunal in Saluka stated that fair and equitable treatment obliges the host State to 

“grant the investor freedom from coercion or harassment by its own regulatory 

authorities”
 144

. In Desert Line Projects LLC v. Yemen, the tribunal stated that:  

“The settlement agreement according to which the prevailing party in an 

arbitral proceeding renounces half of its rights without due consideration can 

only be valid if it is the result of an authentic, fair and equitable 

negotiation”.
145

 

120. Therefore, coercion should be considered as an action by the host State in bad faith 

designed to force the investor to injure itself. It is also vital to note Vagts’ opinion on what 

constitutes a coercion:  

“regulatory action without bona fide governmental purpose designed to make 

the investor’s business unprofitable”
146

. 

121. In the present case, Respondent acted coercively by requiring to accept a debt restructuring 

from those bondholders who did not desire to enter into agreement. Due to its widespread 

increase in government debt level Respondent enacted the SRA, which is applicable to all 

bonds governed by its domestic law. Since Claimant invested in Dagobah’s sovereign 

bonds, it became an addressee of the debt restructuring offer. Claimant refused to accept 

the offer, nevertheless, its bonds were automatically exchanged for the new ones on the 

terms provided by Respondent
147

. Despite the fact that Claimant had no intention to reduce 

by 30% the investment, it had no chance to negotiate since Respondent did not provide any 

possibilities for it. 

122. Considering a severe economic situation, Claimant submits that Respondent intended to 

perform a debt restructuring in any way and it choose the approach to design a desirable 

election threshold in the SRA. Before the adoption of the SRA, the affected bonds were 
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issued with the condition that only 100% of the bondholders can amend the bonds
148

. At 

the drafting stage, Respondent did not allow participation of the bondholders and it also 

designed a requirement of registration for the draft consultations. Thus, considering the 

unreasonableness of the measures, which is detailed written in the non-impairment 

standard section, Responded administered the debt restructuring in bad faith.  

123. Therefore, due to the bad faith of Respondent, its desire to implement a sovereign debt 

restructuring at any cost and secure itself from future legal actions by incorporating the 

collective action clause with 20% threshold, Respondent failed to provide a fair and 

equitable treatment for the Claimant’s investment, which was made under the certain 

conditions and expectations. 

II. RESPONDENT'S ACTIONS ARE NOT EXEMPTED FROM BREACHING THE BIT 

124. Notwithstanding the above arguments, Respondent considers that is actions are not in 

violation of the BIT. In addition, Respondent alleges that it has proceeded justifiably and in 

good faith. Moreover, Respondent considers that the measures challenged by Claimant 

pursued two objectives; i) the reduction of Respondent's debt to sustainable levels without 

compromising the basic functions of the State and ii) regaining access to the world’s 

capital markets. In this sense, Respondent submits that its actions were authorized by 

Article 6 of the BIT.
149

 Claimant will demonstrate that Respondent's actions cannot be 

justified under the exception set forth in Article 6 of the BIT. 

125. Claimant's arguments regarding this final issue will be divided in two sections. First, 

Claimant will demonstrate that Respondent cannot justify its measures under Article 6 of 

the BIT as this provision cannot be read in isolation from the doctrine of necessity in 

customary international law, and Respondent's actions do not comply with the elements of 

this doctrine as embodied in Article 25 of the ILC Articles. Second, in case the Tribunal 

considers that Article 6 of the BIT constitutes an independent defense from the doctrine of 

necessity, Claimant will demonstrate that the requirements for this exception to succeed as 

established in the BIT are not met by Respondent. 

II.1. Article 6.2 of the BIT and the Necessity Doctrine  

126. Article 6 of the BIT reads as follows: 
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"Nothing in this Treaty shall be construed: 

2. to preclude a Party from applying measures that are necessary for the 

fulfilment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential security 

interests."  

127. As it can be observed, Article 6.2 of the BIT establishes a so-called " security exception" 

or "non-precluded measures provision"
150

 ("NPM provision"), which in turn reflects to a 

great extent the doctrine of necessity as set forth in Article 25 of the ILC Articles. 

128. NPM provisions allow the impairment of covered investment by host States and, in turn, 

weaken the BIT as an instrument for regulating host-state governments.
151

 As long as the 

host-state’s actions are taken in pursuit of one of the permissible objectives specified in the 

NPM clause, acts otherwise prohibited by the treaty do not constitute breaches of the treaty 

and states should face no liability under the BIT.
152

 

129. As noted previously, the terms of the BIT must be read in accordance with the rules 

established in the VCLT. Pursuant to VCLT Articles 26 and 31, treaty provisions shall be 

interpreted in good faith and in light of its ordinary meaning, object and purpose.
 153

   

130. The object and purpose of the BIT, as reflected in it’s the Preamble, is to promote 

investment, stimulate the flow of private capital and provide a stable framework for 

investments and investors.
154

 Consequently, Article 6.2 of the BIT should not be construed 

in a manner that places investors in a position that is less favorable than the preexisting 

conditions under customary international law. Such a lecture of the security exception 

would undermine the core object and purpose of the BIT.  

131. Furthermore, the BIT provisions should also be read considering its context, which 

pursuant to VCLT Article 31.3 (c) includes all relevant rules of international law 

applicable in the relations between the parties. The ILC has affirmed that VCLT Article 

31.3(c) is a reflection of the principle of systemic integration, which seeks to ensure that 

"international obligations are interpreted by reference to their normative environment" in a 

manner that gives "coherence and meaningfulness" to the process of legal interpretation.
 155
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132. In addition, in CMS
156

and Sempra
157

 the tribunals found that the NPM clause in the U.S.-

Argentina BIT should be read together with the necessity defense of customary 

international law. This provision is almost identical to Article 6.2 of the BIT. Furthermore, 

in Enron the tribunal concluded that as the BIT at hand in that dispute did not contain any 

guidance regarding the interpretation of the essential security exception, said clause should 

be read in accordance with the doctrine of necessity from customary international law.
158

 

133. Article 25 of the ILC Articles shows that the necessity defense is available under very 

limited circumstances and subject to a strict set of conditions. Claimant submits that the 

measures taken by Respondent fail to fulfill the cumulative conditions to invoke such 

defense, as, i) the measures taken were not the “only way” for Dagobah to safeguard the 

interest; ii) the economic situation faced by Respondent did not threaten the State's 

essential interests and iii) Dagobah contributed to the situation of necessity. 

a. The "only means requirement"  

134. The "only means" requirement entails that the measures undertaken were the only 

mechanism to guard the essential interest. If other means were available they should have 

been taken, even if they were more difficult or costly.
159

Article 24 of the ILC Articles 

requires a close causal connection between the essential interest and the means chosen to 

secure it. This has been referred to as the adequacy and least-restrictive-means test.
160

  

135. Claimant submits that Respondent's actions do not fulfill this test. On 28 May 2012, 

Respondent enacted the SRA, applicable to all bonds governed by Dagobah’s law. This act 

provided that if a qualified majority of the owners of 75% of the aggregate nominal value 

of the bonds agreed to modify the terms of the bonds, that decision would bind the 

remaining bondholders. Before the SRA the affected bonds did not allow for amendment 

unless all bondholders agreed to it.
161

 Subsequently, Respondent offered bondholders the 

option to exchange their bonds for new ones. More than 85% of holders of bonds that were 

subjected to the SRA accepted the exchange offer. Therefore, on 12 February 2013 all 
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bonds were exchanged for new ones on the terms provided by the exchange offer.
162

 The 

new bonds included CAC's relating to the collective change of the bond terms and to the 

enforcement of the bonds’ contractual obligations. The CAC's required bondholders to 

gather at least 20% of the nominal value of the issue in order to sue Respondent. This 

clause was absent in the old bonds.
163

  

136. The ILC's commentary to Article 25 states that the plea of necessity is excluded if there are 

other (otherwise lawful) means available, even if they may be more costly or less 

convenient.
164

 In CMS the tribunal relied in the ILC’s comment to Article 25 and 

concluded that said comment was persuasive in assisting the tribunal to conclude that the 

measures adopted were not the only steps available.
165

 In Enron the tribunal expressly 

affirmed that the comparative experience in the handling of economic crises showed that 

there are always many approaches to address and correct critical events.”
166

 

137. Claimant cannot see how the inclusion with retroactive effects of a system of CAC's in the 

new bonds was the only means available for Respondent to safeguard an essential interest. 

Claimant acknowledges that debt restructuring processes sometimes are inevitable in times 

of financial crisis. However, arbitrary and unexpected actions by the debtor State such as 

the conduct shown by Respondent are by no means connected with the safeguarding or 

protection of the economy. In this sense, it can be concluded that Respondent's actions was 

not adequate to secure the essential security objective, and furthermore it was not the only 

mean available to achieve said purpose.  

b. The situation faced by Respondent did not threaten its essential interests 

138. In CMS, Enron, and Sempra the tribunals found that the economic crisis faced by 

Argentina in 2001 was not of a sufficient magnitude to threaten Argentina’s essential 

interests. In this sense, the situation did not allowed Argentina to allege the necessity 

defense.
167

 In Enron the tribunal considered that arguing that an economic crisis 

                                                           
162

 UF, ¶19. 
163

 UF, ¶21. 
164

 ILC Commentaries, Art. 25, pg. 203, ¶16. 
165

 CMS Award, ¶324. 
166

 Enron Award, ¶308. 
167

 Burke-White, pg. 18. 



 37 

compromises the very existence of a State and its independence so as to qualify as 

involving an essential interest of the State is not convincing.
168

 

139. Claimant recognizes that Respondent's situation was complicated. However, not as to 

threaten the existence of the State or its essential interests. The record shows that after the 

2008 crisis there were demonstrations and some social unrest did erupt in Respondent's 

cities. There were large-scale dismissals, inflation increased and unemployment rates 

raised to 10.9%.
169

 These facts reflect a troublesome economic scenario. These facts do not 

show a severe, imminent peril to the State's existence or its essential security interests.  

140. For these reasons, Respondent actions do not fulfill the requirements of Article 25 of the 

ILC Articles and therefore cannot be justified under Article 6.2 of the BIT. 

II.2. Respondent cannot justify its actions under the security exception of Article 

6.2 of the BIT  

141. In case the Tribunal considers that BIT Article 6.2 is an independent defense from the 

doctrine of necessity, Claimant submits even under this scenario Respondent's conduct 

would not be justified by the exception. This allegation lies on two main arguments; i) BIT 

Article 6.2 is not a self-judging provision and ii) Respondent’s measures are still subject to 

good faith review that would preclude Respondent's successful defense of its wrongful 

conduct under the essential security exception. 

142. Regarding the first matter, in CMS
170

, Enron
171

, LG&E
172

 and Sempra
173

 the tribunals all 

found that the NPM clause in the U.S. - Argentina BIT was not self-judging.
174

 This 

provision is almost identical to Article 6.2 of the BIT. As previously demonstrated, the 

situation faced by Respondent cannot be deemed as a threat to a State's essential security 

interests. Respondent can argue that the crisis indeed threated its essential security 

interests. However, Article 6.2 is not of a self-judging nature. Therefore, Claimant requests 

the Tribunal to make an independent assessment of this matter and find that the crisis faced 

by Respondent was no threat to its essential security interests. 
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143. Furthermore, NPM clauses such as BIT Article 6.2 and Article 11 of the U.S. - Argentina 

BIT contain a so called "nexus requirement"; the measures taken by the State must be 

sufficiently related to the permissible objectives specified in the clause.
175

 The specific 

actions challenged by Claimant in this dispute present no real relationship with securing 

Respondent's security interests. Claimant is not challenging the debt restructuring as such, 

but the arbitrary inclusion of a retroactive mechanism of CAC's. Claimant considers that if 

all measures taken by a State in times of financial distress are be deemed as necessary to 

protect its essential security interests, such interpretation would render the substantive 

standards of protection of BIT's useless, contrary to the effect utile doctrine of treaty 

interpretation as reflected in VCLT Art. 31.1. 

144. To conclude, Claimant submits that Respondent’s measures must still undergo a good faith 

review that is not different to the substantive analysis of the necessity and proportionality 

of the measure.
176

 This review is also required in accordance with Respondent’s obligation 

to carry out its treaty obligations in good faith as mandated by VCLT Articles 26 and 31.1. 

In light of the arguments submitted by Claimant regarding these issues, the Tribunal must 

find that the challenged measures are by no means necessary and proportional for securing 

an essential security interest. 

145. In light of the above, Claimant requests this Tribunal to conclude that Respondent's actions 

are not justified neither by the necessity defense established in Article 25 of the ILC 

Articles nor by Article 6.2 of the BIT. Therefore, Respondent is liable for the breach of the 

FET standard of the BIT and should compensate Claimant for all the losses incurred. 
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PRAYER FOR RELIEF 

 

146. Claimant respectfully requests this Tribunal to find that:  

i) this Tribunal has jurisdiction over this dispute; 

ii) the claims hereby submitted by Claimant are admissible; 

iii) Respondent has breached its FET obligations under the BIT; 

iv) Respondent may not justify its acts neither under the BIT nor the defense of necessity 

under CIL; and  

v) This arbitration should proceed to the determination of remedies and damages. 

 

 

Respectfully submitted on 20 September 2014. 
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Team Baxter 

On Behalf of Claimant, 

Calrissian & Co., Inc. 

 

 

 

  

 

   

 


