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STATEMENT OF THE FACTS 
1. The Federal Republic of Dagobah (“the Respondent” or “Dagobah”) and the Corellian 

Republic (“Corellia”) entered into an Agreement for the Promotion and Protection of 

Investments (“Dagobah-Corellia BIT” or “the BIT”) in 1992. 

 

2. Calrissian & Co. Inc  (“the Claimant” or “Calrissian”) is a hedge fund incorporated in 

Corellia, and as such is a national of one of the Parties to the BIT as described in Article 

1. 

 

3. The Respondent issued sovereign bonds as a means of raising capital to contribute to the 

state budget. 

 

4. In 2001 the Respondent entered an economic crisis due to heavy borrowing and huge 

state deficits, caused among other things by massive tax evasion. On 7
th

 May 2001 it 

restructured its debt, offering an exchange of sovereign bonds which severely reduced 

their value. 

 

5. Following failed attempts at diplomatic settlement, Corellia was forced to commence 

arbitral proceedings against the Respondent to clarify its stance that sovereign bonds were 

not covered by the protections of the BIT. 

 

6. In 2003, the Permanent Court of Arbitration (“PCA”) incorrectly decided by a split 

majority that sovereign bonds were an investment under Article 1 of the BIT, and the 

investors who raised a treaty violation claim would have recourse to international 

arbitration under Article 8 of the BIT. 

 

7. In 2005, following a period of sustained economic growth and stability in Dagobah, the 

Claimant purchased sovereign bonds issued by the Respondent in 2003. 

 

8. In 2010 the Respondent slid into recession due in part to the global economic crisis 

beginning in 2008, and partly due to the Respondent’s inability to reduce its debt ratio, 

including inaction regarding substantial ongoing tax evasion within its jurisdiction, and 
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failure to implement other recommendations made to it by the International Monetary 

Fund (“IMF”). 

9. On 20
th

 May 2012, the Respondent enacted the Sovereign Restructuring Act (“SRA”), 

including a provision that the terms of sovereign bonds governed by Dagobah’s laws 

could be retroactively modified by the Respondents, as long as holders of 75% of the 

aggregated nominal value of outstanding bonds agreed to it. Any such all bondholders.  

 

10. On 29
th

 July 2012, the Respondents offered a bond exchange, which reduced the value of 

the bonds held by the Claimant and others by 30%. The exchange proposal was designed 

without consultation of all bondholders. 

 

11. By 12
th

 February 2013, 85% of bondholders, (excluding the Claimant), accepted the 

exchange offer. The Respondent then used the CAC to force the exchange on the holdout 

15%, including the Claimant. 

 

12. The new bonds contain a Forum Selection Clause (“FSC”), changing the jurisdiction of 

disputes arising in relation to the bonds from Dagobah (as in the original bonds), to the 

Kingdom of Yavin (“Yavin”) for the new bonds. 

 

13. The new bonds also contain a clause limiting bondholders’ ability to initiate legal action. 

The clause requires a minimum of 20% of the aggregated nominal outstanding value in 

order to commence proceedings (known as a Collective Action Clause (“CAC”)). 

 

14. The Claimant holds 10% of the outstanding aggregated nominal value. Since the holdout 

compromised of only 15%, the CAC requiring 20% of bonds to commence proceedings 

effectively blocks any forum to deal with disputes arising from the exchange. 

 

15. On 30
th

 August 2013, the Claimant commenced proceeding against the Respondent in 

relation to the Respondent’s unfair and illegal actions regarding sovereign bonds issued 

by Dagobah. 
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ARGUMENTS ON JURISDICTION 
 

ISSUE 1: THE TRIBUNAL HAS JURISDICTION ACCORDING TO THE 

DEFINITIONS CONTAINED IN THE BIT 

 A Sovereign bonds are an investment as defined in Article 1 of the BIT 

Article 1 defines an “investment” as 

“every asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment.”
1
 

According to Article 31 of the Vienna Convention on the Law of Treaties 1969 (“VCLT”) 

"A treaty shall be interpreted in good faith in accordance with the ordinary meaning 

given to the terms of the treaty in their context and in the light of its object and 

purpose."
2
 

The treaty clearly shows that the words “every asset” which has “the characteristics of an 

investment” should be interpreted as being covered by the BIT. 

The characteristics listed in the BIT are; 

 commitment of capital, 

 expectation of gain or profit, 

 or the assumption of risk.  

The test for whether an asset is an investment is generally held to be that from Salini Costrutti 

SpA and Italstrade SpA v Kingdom of Morocco.
3
 For the Salini test, the additional 

characteristics are duration of the contract and contribution to the economic development of 

the host state of the investment (a territorial link). 

The Claimants committed capital to the investment by purchasing the bonds for valuable 

consideration on the open market. There was an expectation of gain of profit, not only on the 

maturity of the bonds and the payment of the equivalent value, but also in profit in the form 

of interest payments before maturity. 

                                                           
1
 Agreement for the Promotion and Protection of Investments 1992 between Dagobah and Corellia (Dagobah-

Corellian BIT), Article 1 
2
 Vienna Convention on the Law of Treaties 1969 

3
 Salini Costrutti SpA and Italstrade SpA v Kingdom of Morocco 
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The Claimants assumed risk by purchasing sovereign bonds, which carry the possibility of 

default and non-payment, or value changes as occurs in restructuring. 

The bonds were issued in 2003, and have a twelve year maturity. The Claimant purchased the 

bonds in 2005, with ten years until maturity, therefore showing suitable duration of 

investment. 

The view of the tribunal in CSOB v Slovakia that the tribunal has jurisdiction over sovereign 

bonds purchased on the secondary market,
4
 because they do have a territorial link is the 

correct one. 

The secondary transaction may not itself have the necessary territorial link when taken in 

isolation, but the purchase of bonds issued by the state in order to generate revenue as an 

overarching operation does constitute an investment.  

ABACLAT and Others v Argentine Republic shows that the expectation of selling bonds on 

the secondary market affects the price under-writer pay for the bonds at the initial issuance.
5
 

Therefore the purchase on the secondary market does affect the contribution to the economic 

development of the issuing state, in this case the Respondents, providing the necessary 

territorial link. 

In the case of Fedax v Venezuala,
6
 the tribunal held that the Respondent retained its public 

powers over the financial instrument, thus giving the promissory notes a territorial link. In 

this case, the Respondent retained its right to govern the law governing the bonds and 

restructure the value of them; therefore the bonds retained their territorial link as in Fedex, so 

the bonds are investments under the BIT. 

As long as the seat of the debtor remains the same, this should be enough to satisfy the 

territorial link. In the present case, the Respondent is ultimately responsible for paying the 

value of the bond on maturity, regardless of the jurisdiction or currency in which the bonds 

are traded or eventually paid. 

The definition of an “investment” in the BIT does not specify that all of the characteristics 

need by met to qualify the asset as an investment. It states that characteristics of an 

                                                           
4
 CSOB v Slovakia 

5
 ABACLAT and Others v Argentine Republic 

6
 Fedax v Venezuala 
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investment include x characteristic or y characteristic.
7
 Following the wording of the BIT as 

the most important consideration for the tribunal, it is therefore enough for the financial 

instrument to satisfy some of the characteristics of an investment; it need not satisfy them all. 

 

B The CAC in the new bonds constitute a violation of the BIT and its aims 

The Collective Action Clause found in the new bonds effectively cuts off any forum of 

redress for the Claimant or any other holdout bondholder regarding contractual breaches by 

the Respondent. 

The holdout minority represent 15% of the outstanding aggregated nominal value of the 

bonds. The CAC requires at least 20% to initiate legal proceedings before the Yavin courts 

in relation to contractual breaches. The prelude to the BIT states that one of the aims of the 

BIT is: 

“recognising the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment under national law as well as through 

international arbitration”
8
 

The Respondent violated this aim of providing effective means of enforcing rights, by 

making referral to the courts indicated as the forum selected for dispute resolution 

inaccessible due to an unattainable minimum percentage. 

The action amounted to expropriation, and was unfair and inequitable, which is a breach of 

Article 2(2) of the BIT.
9
 

 

C The Respondent utilised its sovereign power to restructure its debt via a 

legislative measure, therefore, the breach is a treaty breach 

In ABACLAT and Others v Argentine Republic,
10

 the Tribunal ruled that Argentina was 

acting in its sovereign capacity when it restructured its debt, and was not utilising contractual 

mechanisms. In the ABACLAT case, the Tribunal found that the exercise of sovereign power 

in relation to debt restructuring meant that the Claimants were protected under the Argentina-

Italy BIT, and therefore the Tribunal did have jurisdiction. 

                                                           
7
 Dagobah-Corellia BIT, Article 1 

8
 Dagobah-Corellia BIT, Prelude 

9
 IBID, Article 2(2) 

10
 ABACLAT 
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The Claimant submits that the Respondent in the present case acted as Argentina did, and 

utilised sovereign mechanisms to restructure its debt. Therefore, the Tribunal has jurisdiction 

to hear the present case, as in the ABACLAT case. 

 

D Article 8(2) of the BIT allows for arbitration to settle disputes between one Party 

to the BIT and an investor national of the other Party regarding treaty breaches. 

 The Claimant is a “national” of Corellia under the BIT Article 1 definition. Calrissian & Co., 

Inc. is a hedge fund incorporated in, and in accordance with the laws of Corellia.
11

  

The Claimant purchased sovereign bonds issued by the Respondent in 2003. Therefore, they 

are investors of a Party to the BIT, who have made an investment in the other Party of the 

BIT. 

The legal dispute concerns a treaty breach regarding Article 2(2) of the BIT, which outlines 

the fair and equitable treatment standard for investments of nationals of both Parties. The 

Respondent’s actions in relation to sovereign bonds, (an investment) are the subject of this 

arbitration; therefore Article 8(2) is relevant.
12

  

 Article 8(2)(c) of the BIT states that the Stockholm Chamber of Commerce (“SCC”) is one 

of the institutes to which a referral of a legal dispute can be made.
13

 Since the Parties to the 

BIT have not become party to the Convention of the Settlement of Investment Dispute 

Between States and Other States, the SCC is the only valid forum listed in the BIT for this 

dispute. 

The request was submitted to the SCC in the correct format, following relevant procedures. 

E A forum selection clause cannot over-ride international arbitration clauses 

According to the decision in LANCO International Inc v the Argentine Republic,
14

 forum 

selection clause cannot over-ride international arbitration clauses. This decision was followed 

in the case of Compania de Aguas del Aconquija SA and Vivendi Universal SA v Argentine 

Republic.
15

 

                                                           
11

 IBID, Article 1 
12

 IBID, Article 8(2) 
13

 8(2) 
14

 LANCO International Inc v the Argentine Republic 
15

 Compania de Aguas del Aconquija SA and Vivendi Universal SA v Argentine Republic 
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Article 8 of the BIT allows for jurisdiction of the SCC to deal with treaty breaches under the 

BIT.
16

 While the new bonds do contain a FSC, the Claimant submits that this dispute is a 

matter of a treaty breach, not a contractual breach, and therefore the SCC has jurisdiction to 

hear this case. 

 

F Requirements under Article 8 to attempt to settle the dispute amicably have been 

met. 

Procedural Order No. 2, Article 25 states that attempts to settle disputes amicably were 

unsuccessful.
17

 

 

ISSUE 2: THE TRIBUNAL HAS JURISDICTION ACCORDING TO THE MAJORITY 

DECISION OF THE PERMENANT COURT OF ARBITRATION (“PCA”) APRIL 

2003.18 

A. In 2003, the PCA ruled that all sovereign bonds are investments, and are therefore 

covered by the provisions of the BIT 

Article 7(2) of the BIT states that disputes between the parties that cannot be settled 

diplomatically shall be referred to the PCA for a “binding decision in accordance with the 

applicable rules of international law”.
19

 

Arbitration was initiated by Corellia in 2003 in order to clarify its belief that the sovereign 

bonds held by its nationals are an investment, and therefore covered by Article 1 of the BIT. 

The bonds under question in the 2003 PCA case are the same bonds which are the subject 

matter of the present case. 

In 2003, both Parties willingly entered arbitration proceeding as defined in Article 7 to settle 

the matter described above.  

Article 7(4) states that the “arbitral tribunal shall reach its decision by a majority of votes”. 

The majority decision of the PCA on 29
th

 April 2003 stated that sovereign bonds are 

investments.
20

 Section D(iii) of the PCA decision states that; 

                                                           
16

 Dagobah-Corellia BIT, Article 8 
17

 Calrissian Co., Inc. v Federal Republic of Dagobah SCC Procedural Order No 2, Article 25 
18

 Corillian Republic v Federal Republic of Dagobah, PCA case number 000-00 
19

 Dagobah-Corellia BIT , Article 7(2) 
20

 IBID, Article 7(4) 
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“[A]n international arbitral tribunal constituted in accordance with the BIT’s 

investor-state dispute settlement provision would have jurisdiction over treaty claims 

raised by holders of bonds issued by State parties to the Treaty.”
21

 

This case is before an international arbitral tribunal regarding investor-state dispute 

concerning the Claimant’s submission of a treaty breach by the Respondent in relation to its 

sovereign bonds. Therefore, the tribunal has jurisdiction according to the PCA decision. 

 

B. Respondent is blocked from challenging the jurisdiction of the tribunal under Article 3 

of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (“1958 

New York Convention”) 

Both the Respondents and Corellia are a party to the 1958 New York Convention.
22

Article 3 

of the 1958 New York Convention states that “each contracting State shall recognise 

arbitral awards as binding.”
23

 The PCA is a recognised international arbitral tribunal, which 

means that the Respondent is bound to recognise the 2003 PCA decision that sovereign 

bonds are investments as binding. 

The Respondent is also bound by the 2003 PCA majority finding that institutions such as the 

SCC has jurisdiction to hear treaty claim raised by investors. In this case, the Claimant is a 

holder of the Respondent’s sovereign bonds, and submits there has been a breach of the BIT. 

The Respondent is therefore in breach of its duty under the 1958 New York Convention by 

challenging jurisdiction of the SCC in relation to this case.  

 

ISSUE 3: THE TRIBUNAL HAS JURISDICTION ACCORDING THE PRINCIPLE OF 

ESTOPPEL 

A. THE RESPONDENT’S CONDUCT MEANS THAT TO CLAIM THAT THE BONDS ARE NOT 

INVESTMENTS COVERED BY THE BIT WOULD BREACH THE PRINCIPLE OF ESTOPPEL 

The Respondent did not appeal the 2003 PCA decision, giving the representation that it 

acquiesced to the decision. Prospective purchasers, such as the Claimant, relied on the 

Respondent’s representations regarding the PCA decision that sovereign bonds would be 

protected under the BIT as investments when making their purchase. 

                                                           
21

 Corillian Republic v Federal Republic of Dagobah, PCA case number 000-00, Section D(iii) 
22

 Calrissian Co., Inc. v Federal Republic of Dagobah SCC Procedural Order No 2, paragraph 7 
23

 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958, Article 3 
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Article 1(h) of the SRA refers to holders of sovereign bonds as “investors”.
24

 This shows that 

the Respondents in the wake of the PCA decision acknowledged that bondholders are 

“investors”, and therefore that sovereign bonds are “investments”. 

Taken together with the inaction regarding the PCA decision, this indicates that the 

Respondent regarded sovereign bonds as investments following that decision, and continuing 

through its debt restructure. The challenge to the current proceeding based on the claim that 

the bonds are not an investment is clearly an inequitable action, which should be prevented 

under the principle of estoppel. 

 

SUMMARY 

For the reasons stated, the Clamant submits that the tribunal must therefore find that it has the 

jurisdiction to hear and decide on the merits of the claim set out below. 

                                                           
24

 The Congress of the Federal Rerpublic of Dagobah Sovereign Debt Restructuring Act (SRA) No. 45/12, 

Article 1(h) 
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ARGUMENTS ON MERITS 
 

Issue 1: The Respondent has breached the fair and equitable treatment 

promised to the Claimant. This breach was caused primarily by the 

introduction of the SRA along with other substantial breaches of the treaty.  
 

1. The Claimant submits the following: 

 

a) the BIT incorporates the autonomous Fair and Equitable (FET)standard of 

treatment, offering a greater degree of protection to the Claimant, compared to 

the Minimum Standard of Treatment (MST) under International Law; 

 

b) that the Respondent has not fulfilled the conditions of Art 2 of the BIT 

guaranteeing Fair and Equitable Treatment and Full Protection and Security; 

I. The Standard of Fair and Equitable Treatment (FET) is a higher one than that of the 

Minimum standard of Treatment under International law.  

 

2. The standards of treatment of Investors as laid down in customary international law can 

be broadly classified as being either qualified or unqualified clauses.
25

 The current BIT 

in dispute contains an unqualified clause,
26

 due to the fact that there is no reference to 

the MST. 

 

3. The Minimum Standard affords the bare minimum protection to the investor since it is 

the lowest level of protection afforded to non-nationals, even in the absence of a specific 

clause to that effect.
27

 It has received considerable discussion as being a part of 

customary international Law.
28

  

 

4. A reference to the Minimum Standard signifies the application/intention that  the 

standard should only apply to very serious acts of maladministration that can be seen as 

                                                           
25

 UNCTAD: FET, p. 17. 
26

 Art 2(2) Corellia - Dagobah BIT.  
27

 Saluka Partial Award, 292-294. 
28

 Neer pg. 60-66; Roberts claim, pg. 77-8. 
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violating the treaty
29

 thereby increasing the threshold of liability for a breach of the 

standard.
30

  

 

5. The above mentioned prospect of investor treatment is most evident in NAFTA Art. 

1105, clarification by the FTC demonstrates Art 1105 as being equivalent to the 

customary international law standard.
31

 Further this interpretation was accepted in 

Mondev.
32

 

 

6. It therefore follows that an autonomous FET standard requires a different type of act or 

action to amount to violation of the standard the two states had in mind. It is submitted 

that  Violations of the standard may occur even if the actions of the State have been 

unfair towards the Claimant.
33

 As opposed to the need for serious maladministration for 

example. 

 

7. The Claimant contends therefore that the above mentioned standard  is the standard 

which ought to be implemented in the present case. 

 

8. It was noted in Saluka that NAFTA Tribunals, due to the presence of  Art. 1105, have 

often required a higher degree of inappropriateness
34

 from States.  Further it was noted 

that in other BITs, the FET standard requires a considerably lesser degree of 

inappropriateness/impropriety
35

 imparting an autonomous character to the FET Standard 

free from the Minimum treatment standard.
36

 

 

9. Further assistance can be taken from the teaching and theories of Professor F A Mann, 

the following quote suggests that the standard itself is to be decided upon in a particular 

manner; 

 

                                                           
29

 UNCTAD: FET, p. 13 

 
31

 Notes on Interpretation of Certain Chapter 11 Provisions, NAFTA. 
32

 Mondev, Award, 121-125. 
33

 UNCTAD: FET, 13. 
34

 Saluka, Partial Award, 292. 
35

 Ibid.  
36

 Ibid, 294. 
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[I]t is submitted that nothing is gained by introducing the conception of a minimum 

standard and, more than this, it is positively misleading to introduce it. The terms 

'fair and equitable treatment' envisage conduct which goes far beyond the minimum 

standard and afford protection to a greater extent and according to a much more 

objective  standard than any previously employed by the words. A tribunal would not 

be concerned with a minimum, maximum or average standard. It will have to decide 

whether in all the circumstances the conduct in issue is fair and equitable or unfair 

and inequitable. No standard defined be other words is likely to be material. The 

terms are to be understood and applied independently and autonomously." 
37

(own 

emphasis added) 

 

Clearly Mann believes that the decision to be made in relation to the standard of fair 

and equitable treatment cannot be made by easy reference to a set of preordained 

standards envisaged to apply to all. The Claimant submits that a lot can be taken from 

Mann's philosophy here in that this tribunal should seek to apply the true meaning of 

the FET clause which is to consider the treatment of the party seeking redress on a 

case by case basis, having particular reference to the factual situation as it has 

occurred in the present case. The standard is envisaged to cover significantly more 

than the minimum standard to offer further protection to the parties involved again 

further suggesting that the level of inappropriateness or impropriety as discussed 

above is lower than that of the minimum standard.  

 

 

10. Further the Vienna Convention on the Law of Treaties provides further guidance and 

assistance as to the interpretation of treaties. They are to be considered both in good 

faith and in accordance with the objective meaning given in the context of a treaties 

aims and objectives.
38

 As such on the basis of this principle the Claimant submits again 

that in the absence of a qualified FET clause and, the aims and objectives set out in the 

Preamble of the BIT, the FET standard here affords a greater degree of protection to the 

Investor consequently requiring a lower standard of proof. 

 

                                                           
37

 F A Mann quote.  
38

 VCLT, Art 31(1). 
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II. The Respondents have breached Article 2 of the BIT by not conforming to 

the Standard of Fair and Equitable Treatment.  
 

11. The Claimant contends that the following aspects of the Fair and Equitable Treatment 

have been breached by the Respondent: 

 

a) Legitimate Expectations 

b) Due Process 

c) Proportionality 

d) Good Faith 

A. The Respondent have breached the Claimant's legitimate expectations.  

 

12. Legitimate Expectation has been described as the primary or dominant element of the 

FET standard.
39

 Foreign investors make business decisions based on the existing legal  

and economic framework of the host State.
40

 It has been agreed by both Tribunals and 

commentators that investors’ legitimate expectations rely on the stability, predictability 

and consistency of the host State’s legal and business framework.
41

 

13. The Thunderbird tribunal decision defined legitimate expectation as, 

[a] situation where a Contracting Party's conduct creates reasonable and justifiable 

expectations on the part of an investor (or investment) to act in reliance on said conduct, 

such that a failure by the Party to honour those expectations could cause the investor (or 

investment) to suffer damages.' 
42

 This concept covers not only explicit guarantees or 

promises given by the government but also the reasonable and basic expectations taken 

into account by the investor.
43

 

 

14. Therefore the Claimant contends that the actions of the Respondent have not adhered to 

the Legitimate Expectations element in the following ways: 

 

                                                           
39

 Saluka, Partial Award, 302. 
40

 Schreuer 1, 273. 
41

 Vandevelde, 66. 
42

 Thunderbird, Award, 147.  
43

 Tecmed, Award, 154.  
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a) The changes made to the nature of the sovereign bonds by the SRA, and 

 

b) the Respondents failed to meet the  following representation that it was ‘committed to 

a more stable economy and financial sector’.
44

  

 

15. The very nature of the investment made by the Claimant (i.e. the sovereign bonds) and 

the long term nature of this particular investment show that they were acting on the 

economy and legal framework remaining secure.
 45

 This is a legitimate expectation for 

the Claimant to hold as a stable legal and economic framework is a key requirement for 

an investor to make an informed choice about whether or not to invest in a state. 

 

16. The way in which the SRA effected the Claimants' legitimate expectations was that it 

completely  changed the legal landscape into which the Claimant had originally 

invested.  The SRA had a major impact upon the way in which the legal structure of the 

bonds was originally set out specifically it: 

a) changed the value of the bonds to around 70% of their original value, and 

 

b) Added the qualified majority clause to the bonds meaning that 75% of the aggregate 

nominal value of all outstanding bonds governed by domestic law could modify the 

terms of the bonds and bind all of the remaining bondholders, and 

 

c) Added the Collective action clause to the bonds meaning that the Claimant's original 

access to justice has been denied meaning a further drastic shift in the legal landscape 

in which the bonds exist.  

 

17. These changes mean that the original  legal landscape and framework in which the 

bonds were bought no longer exists. This means that the legitimate expectation of the 

Claimant has been removed in so far as the legal security and consistency of the bonds 

is concerned.  

 

                                                           
44

 Case Materials, Procedural Order 2, Appendix 6, 18.  
45

 Enron Award, 259; CMS Gas Award, 274; PSEG Award, 252-53. 
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18. Further the Claimants' legitimate expectation in relation to the Respondents 

representations made about its economy and financial sector have also been severely 

affected by the Respondents actions or perhaps more accurately in some cases its lack of 

action. The legitimate expectations of the Claimant in relation to this representation 

were that the Respondent would take all reasonable steps to ensure that its economy and 

financial sector were improved through proper management of these systems. Further 

that they would continue to make the reforms suggested to it by the IMF and other 

international bodies. 

  

19. In particular the Respondents failed to take any steps to deal with the tax evasions that 

had plagued it and had been in part responsible for the first economic crash in 2001. The 

Claimants had a legitimate expectation that the Respondent would take steps to deal 

with this problem as part of the representations made about improving its financial and 

economic stability. The Respondents however in failure of this expectation failed to take 

any steps to alleviate or deal with the tax evasion. This clearly amounts to a breach of 

the Claimants expectations.  

20. The Respondents also failed to take sufficient steps to reduce its debt to GDP ratio to an 

appropriate level. Whilst the Respondent took the steps outlined by the IMF these along 

with the SRA were the only steps that it took. It did not proceed in a reasonable manner 

or in a manner in line with its representations about improving the quality of its 

financial and economic stability.  

 

B. The Respondent did not follow Due Process to the requisite level required.   

 

21. Due Process refers to procedural fairness in all types of procedures in which the investor 

may be involved with the organs of the state. In the Waste Management 
46

tribunal a lack 

of due process was defined as a complete lack of transparency and candour in 

administrative process. 

 

                                                           
46

 Waste Management, Award, 98. 
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22. The Claimant submits that the actions leading up to the creation of the SRA and the 

manner in which the SRA was implemented were in gross violation of due process. 

Specifically the Claimant questions the acts of the Respondent on the following aspects; 

 

a) The fact that the SRA had Retrospective action, and 

b) The fact that the SRA's effect was created through using the qualified majority 

of the aggregate nominal value of all outstanding bonds
47

, and 

c) The fact that there was only limited consultation with parties to the bonds, in 

particular Dagobah did not consult or involved interested parties in the drafting 

of the SRA,
 48

 and 

d) Consultation was not offered to all bond holders, instead approximately 50% of 

the aggregate nominal value of the bonds that would be affected before making 

the offer
49

, 

e) There was no chance of any review or legal challenge to the bill within 

Dagobah's legal order. 
50

 

23. The claimant contends that the above acts and omissions show that there was a lack of 

transparency throughout the whole process of creating the SRA. The lack of 

consultation with interested parties and the lack of opportunity for legal redress shows 

that there is a real lack of propriety in the creation of the SRA. Further the Claimant 

contends that as previously argued the level of protection owed under the FET is higher 

than the usual standard and as such the level of required impropriety and lack of due 

process required to breach the standard is also breached.    

C. The Respondent’s actions lacked Proportionality 

 

 The Tecmed Tribunal laid down the proportionality test which weighs the reasonableness of 

a measure to its goal, the deprivation of the Claimant’s economic rights and the legitimate 

expectations of the investor. There must therefore be a reasonable relationship between the 

measures of the State and the burden on the investor, taking into account the investor’s 

legitimate expectations which have already been highlighted above. 

                                                           
47

 Uncontested facts paragraph 17. 
48

 Procedural Order 2, paragraph 21. 
49

 Ibid. 
50

 Ibid paragraph 22.  
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 The Claimant contends the absence of proportionality in the following actions of the 

Respondents; 

a) In creating and enacting the SRA  

 

b) Failure to take any steps to reduce the amount of tax evasion. 

The SRA, was a reactive piece of legislation that was disproportionate and did not have a 

nexus to the issue due to; 

a) the fact that it was not successful in reducing the debt-to-GDP ratio sufficiently for 

the amount of money that was recovered, 

 

b) the SRA was insufficient alone to allow for the complete relieving of Dagobah's debt 

to GDP ratio to normal 

 

c) The SRA was overly harsh upon foreign national companies and individuals such as 

the claimant due to the large haircut that was made to the bonds value. 

 

d) The SRA was the only step that the Respondent took following the 2008 crisis as far 

as the current disclosed facts make clear.  

 

e) The SRA's CAC was disproportionate and unnecessary in all the circumstances due to 

the fact that it effectively prevented the Claimants any access to justice. 

 

24. The failure to carry out any steps to reduce or end the tax evasion problems that 

Dagobah suffers from was disproportionate and did not have a reasonable nexus it is 

contended for the following reasons; 

 

a) The amount of money that could have been recouped through the prevention of tax 

evasion may well have been sufficient to prevent the need for the SRA at all. 

 

b) The Respondents did not take the reasonable and proportionate step of attempting in 

some way to prevent the tax evasion, but instead took no action at all, this is clearly a 
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disproportionate action considering the scale of the problem that effected the 

Respondents economy. 

c) Further taking steps to prevent massive tax evasion would have been a proportionate 

and reasonable step for the Respondents to take due to the fact that the Respondents 

had made representations to the Claimant it would take steps to improve its economy 

and finances.  

D. The Respondent did not act in Good Faith 

 

25. The following actions of the Respondent  constitutes or amounts to bad faith; 

 

a) Denial of Legitimate Expectations of the Claimant, and 

 

b) The failure to follow reasonable and proportionate actions in dealing with the crisis, 

and 

 

c) Failing to improve the economic and financial stability of the state as stated in the 

representations made to the Claimant, and, 

 

d) Creating legislation that effectively has retrospective action and also creates a denial 

of justice to the Claimant.  

 

26. Further it is contended that lack of good faith as an aggravating measure for violation of 

FET rather than a separate component of that standard.
51

 

 

27. The tribunal in the CMS arbitration decided that a breach of the fair and equitable 

treatment standard required something more than the wrongful and deliberate 

motivation to implement the measures discussed above or simple bad faith. 
52

 

 

28. As such if this tribunal should decide that there has been a lack of bad faith, this does 

not preclude this tribunal from finding that there has been a breach of the fair and 

equitable treatment standard.
53

 

                                                           
51

 CMS Gas, Award, 280.  
52

 Ibid.  
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Summary  

 

29. It is submitted therefore that the Respondents actions have amounted to a breach of the 

fair and equitable treatment standard,  due to the fact that the standard is set higher than 

that of the minimum standard the breaches are even more serious and deliberate. In 

particular the Respondents have breached the Claimants legitimate expectations, failed 

to act in a transparent manner, have acted disproportionately and finally not acted in 

good faith.  

 

Issue 2: The Claimant contends that Article 6(2) of the BIT is not an 

applicable defence or exclusion for the Respondent in this case. 
 

30. The claimant submits that; 

 

a) that Article 6 of the BIT is not a self defining and regulating clause as the 

Respondents would suggest but is instead regulated and effected by the International 

Law Commissions Articles on State Responsibility specifically Article 25, and 

 

b) the respondents are excluded from using the exception under Article 6 of the BIT due 

to the fact that clause is not self defining and the Respondents current crisis is not 

covered under  Article 25 of the ILC Articles on State Responsibilities.  

I. Article 6 of the BIT is a not a self defining and regulating clause as the Respondent 

would suggested but it is instead regulated and effected by the ILC  Article on State 

Responsibility and customary international law.  

 

31. The text of article 6 reads as follows: 

[A]rticle 6 – Essential Security 

Nothing in this Treaty shall be construed: 

1. to require a Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests; or 

                                                                                                                                                                                     
53

 Loewen, Award, 132. 
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2. to preclude a Party from applying measures that are necessary for the fulfilment of its 

obligations with respect to the maintenance or restoration of international peace or 

security, or the protection of its own essential security interests. 

32. The Claimant suggests that the wording of the BIT does not provide enough information 

to provide a clear and accurate clause that is of use to this tribunal.  

 

33. The clause effectively mirrors that found in Article XI of the BIT between Argentina 

and the United States, which Dolzer argues is essentially a explicit statement of the 

customary law that applies to these particular issues.
54

 Dolzer goes onto emphasise that 

the explicit statement of this wording merely adopts the customary law meaning that the 

applicable law or interpretation method of a clause worded in such a way would be to 

give effect to the customary law position in relation to the exceptions of emergency, 

necessity, armed conflicts and force majeure.  

 

34. Further the clause itself does not provide any objective standard to judge what will be 

considered to be meant by the terms essential security interests. The claimant argues that 

without any objective standards provided that the tribunal cannot make an informed and 

accurate decision without reference to the customary international law which would 

include the LIC Article for the reasons set out below.  

 

35. Further the scope of Article 6 even with reference to the Vienna Convention on the Law 

of Treaties giving the article its ordinary English meaning does not provide a useful 

definition to work towards, due to the subjectivity of the word 'essential' in this 

particular context.  

 

36. As such the Vienna Convention on the Law of Treaties would point towards customary 

international law as the next step to be considered in making use of the article or term in 

discussion.  

 

37. The customary international law position in relation to the exceptions is that the basic 

principle is non-responsibility of the host state for extraordinary events of disorder and 

                                                           
54

 Dolzer, 167.  
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social strife.
55

 The principle is qualified however to the extent that the host state must 

exercise due diligence, that is to use 'the police and the military forces to protect the 

interests of the alien to the extent feasible and practicable under the circumstances'
56

 

The duty is an ongoing duty
57

 until the end of the crisis or event as well as being a duty 

prior to the actual event taking place as well.
58

 

 

38. The customary international law position has evolved however, an it is well established 

that the ILC Articles on State Responsibility accurately reflect customary international 

law.
59

 As such it is submitted that in particular Article 25 of the ILC articles will be the 

applicable customary law that would provide the tribunal with a guide to interpretation 

in this case. This taken into account with the fact that the Articles are no longer draft 

articles but has been ratified by the UN only adds to their persuasiveness and value.   

 

39. As such the Claimant submits to this tribunal that the applicable law here would be the 

ILC Article on State Responsibility due to the vague and unhelpful nature of Article 6 of 

the BIT and due to the fact that the ILC Articles reflect customary international law.  

 

II. The respondents are excluded from using the exception under Article 6 of the BIT due 

to the fact that clause is not self defining and the Respondents current crisis is not 

covered under  Article 25 of the ILC Articles on State Responsibilities.  

 

40. As set out above the applicable law that needs to be considered in this particular case is 

Article 25 of the ILC Articles on State Responsibility. Article 25 reads as follows; 

1. Necessity may not be invoked by the State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that State 

unless the act: 

(a) Is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; 

                                                           
55

 Spanish Zone of Morocco Claim (1924), RIAA, Vol. 2, 615, 642. See also I Brownlie 'Principles of Public 

International Law' (6th Ed.) 437.  
56

 Dolzer, 166. See also Iranian Hostage Case, ICJ Rep (1980) 3, 29. 
57

 Pinson v United Mexican States (1928), RIAA (1952) Vol. 5, 327. 
58

 Ibid.  
59

 Dolzer 168. See also Israel Security Wall Case, Adv Op. ICJ, 43 ILM (2004).  
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(b) Does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) The international obligation in question excludes the possibility of invoking 

necessity; or 

(b) The State has contributed to the situation of necessity.
60

 

41. As such there is a clear step by step analysis available to the Tribunal here to assist with 

its decision on whether or not the situation and crisis of the Respondents amounts to 

state of necessity. The claimant submits that the interpretation of the rules set out in 

Article 25 is strict and narrow.
61

 

 

42. It is now widely accepted that a state of economic crisis may amount to a state of 

necessity and the Claimant does not dispute that fact.
62

 What the Claimant does contend 

however is that the conditions set out in Article 25 are not met.  

 

43. Firstly it is submitted by the Claimant that the SRA was not the only way for the state to 

safeguard an essential interest. It is submitted that the Respondents could have taken 

other measures that were available to it such as: 

 

a) Addressing the issue of tax evasion and with this money helped to stabilise its 

economy, alternatively if the amount of money saved was not enough to stabilise the 

economy it could have been used to pay the bonds  full amount on the maturity date,  

 

b) The Respondents could have taken other steps above and beyond the original 

recommendations made to it by the IMF to reduce its debt-to- GDP ratios it did not 

however take any other steps. 
63

 

                                                           
60

 ILC Reference.  
61

 Gabcikovo-Nagymaros Project, ICJ Reports (1997) 7, 63, 51. See also CMS v Argentina, Award, 12 May 

2005, 44 ILM (2005) 1205, 317. 
62
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44. The CMS v Argentina decision turned on the basis of whether or not there were other 

steps that the Respondent could have taken to effectively deal with the economic crisis 

that effected it. As such the Claimant would submit that the consideration given by the 

tribunal in the CMS arbitration should be applied to this particular case. It is contended 

that this tribunal should examine in detail the range of other options that were open to 

the Respondent in resolving the economic crisis that effected it in 2008.  

 

45. Secondly it is submitted by the Claimant that the Respondents contributed to the state of 

necessity that existed at the time. The Claimant argues that this is a valid consideration 

and again turns to the CMS v Argentina tribunals decision, in particular the following 

words, 

 

[t]he second limit is the requirement for the state not to have contributed to the situation 

of necessity...the issue, however is whether the contribution to the crisis by Argentina 

has or has not been sufficiently substantial.'
64

 

 

46. It is submitted by the Claimant that this in the current case is the question that this 

tribunal must consider for itself. There can be no question it is contended by the 

Claimant that the actions of the Respondent or inaction in taking further austerity 

measures,  dealing with the massive tax evasion cannot be seen as not contributing to 

the economic crisis that happened in 2008. Here the main question for this tribunal it is 

contended is to decide whether or not the inactions mentioned had a 'sufficiently 

substantial' contribution. 

  

47. The Claimant submits that the Respondent had a 'sufficiently substantial' contribution 

for the following reasons;  

 

a) Whilst the events that led to the world wide economic crisis in 2008 were 

unforeseeable the Respondents policy on borrowing and tax evasion had caused a 

substantial economic crisis in their own right in 2001, the fact that no further steps 

were taken to address the tax evasion had a substantial contribution to the 2010 crisis,  
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b) Further the Respondents took no further austerity measures after the implementation 

of the SRA as such the effectiveness of the SRA was the only thing that the 

Respondents intended to rely upon to solve the economic crisis of 2010
65

, even 

though other countries around the world similarly effected took a variety of different 

actions to remedy similar problems this lack of action had a sufficiently substantial 

contribution also to the crisis,  

 

c) In addition the Respondents took no steps to address the issue of spiralling 

unemployment within the country which by that point had risen to 10.9% 
66

meaning 

that the level of state revenue was again further decreased with no action taken 

amounting to a substantial contribution. 

 

  

                                                           
65

 Procedural Order 3, 38 
66

 Ibid, 36. 
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Prayer for Relief 
 

The Claimant respectfully submits the above arguments for the tribunal’s consideration, and 

requests that the panel: 

 Find it has jurisdiction to decide on this matter; 

 Issue an award in favour of the Claimant, finding that the Respondent has breached its 

duty under the Dagobah-Corellian BIT, and award damages that the tribunal thinks 

reasonable in this case. 


