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STATEMENT OF FACTS 

1. Calrissian & Co., Inc. (“Claimant”) is a Corellian hedge fund that invested in a number of 

sovereign bonds issued by the Federal Republic of Dagobah (“Respondent”) in 2003 

(“Bonds”). Claimant purchased the Bonds in 2005. The Bonds contained, among others, 

a forum selection clause referring all contractual disputes to Respondent's national courts. 

2. Five years later, in 2010 Respondent faced a financial crisis. In light of the crisis, on 28 May 

2012 Respondent enacted the Sovereign Debt Restructuring Act (“SRA”). By virtue of this act 

Respondent proposed to decrease the face value of the Bonds by 30%. Moreover, on the basis 

of SRA Respondent also included into the restructured Bonds a Collective Action Clause, which 

precluded individual bondholders from initiating legal proceedings against Respondent. SRA 

also allowed for modification of the terms of the Bonds without the consent all bondholders. It 

required the majority of merely 75% of bondholders. Claimant never agreed to these changes.  

3. The exchange of Bonds amounted to a violation of fair and equitable treatment under the 

Agreement between the Corellian Republic and the Federal Republic of Dagobah for the 

Promotion and Protection of Investments (“BIT”).  

4. The BIT was concluded in 1992 and since then it has never been amended or terminated. 

However, it was subject to an interpretation in the proceeding administered by the Permanent 

Court of Arbitration (“PCA Tribunal”). The interpretation took place after Respondent's 

financial crisis in 2001. Due to this crisis Respondent restructured its sovereign debt for the first 

time. The debt restructuring included the exchange of sovereign bonds for new ones with 

a reduced face value. This exchange of sovereign bonds affected, among others, Corellian 

bondholders. In view of that, a dispute between Corellia and Respondent arose. The States 

disagreed whether bonds where an “investment” in the meaning of Art. 1 of the BIT. This 

dispute was finally resolved in arbitral proceedings established on the basis of Art. 7 of the BIT. 

In April 2003, the PCA Tribunal decided in a binding award that all sovereign bonds are 

investments in the meaning of the BIT.  

5. In light of all the above circumstances, on 30 August 2013 Claimant filed its Request for 

Arbitration. This commenced the proceedings before the Arbitration Institute of the Stockholm 

Chamber of Commerce (“SCC”). By virtue of these proceedings Claimant seeks compensation 

for the losses it suffered due to Respondent’s unjustified violation of the BIT. 
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SUMMARY OF ARGUMENT 

1. This Tribunal has jurisdiction to decide this dispute 

Under Art. 8 of the BIT the disputes concerning Corellian investments in Dagobah shall be 

resolved in arbitration. The Bonds acquired by Claimant fall within the definition of investment 

under Art. 1 of the BIT. Consequently, the Tribunal has jurisdiction over the claims submitted 

in present proceedings. 

Additionally, the Tribunal is bound by the decision of the PCA Tribunal, which found that 

bonds are within the scope of protection of the BIT. Hence, it cannot reject the findings of the 

PCA Tribunal and it cannot reject the claims arising from Respondent’s sovereign debt 

restructuring program. 

2. Claims submitted in the current proceedings are admissible 

6. The forum selection clause contained in the Bonds does not impair this Tribunal's authority to 

decide this dispute. This is for two reasons. First, because this forum selection clause is not 

a waiver of Claimant's right to arbitrate the dispute. Second, because the claims at hand arise 

under the BIT, the contractual forum selection clause does not encompass these claims. Hence, 

this Tribunal is exclusively entitled to hear this dispute. 

3. Claimant is entitled to the full compensation of losses 

7. Respondent’s actions constitute a violation of fair and equitable treatment standard provided by 

Art. 2(2) BIT. Respondent first induced certain legitimate expectations of Claimant by issuing 

the Bonds Claimant acquired. Then, it contradicted these expectations using its sovereign 

legislative power to change the terms of the Bonds without Claimant’s consent. Furthermore, 

Respondent coerced Claimant to accept the new conditions of its investment. Finally, 

Respondent acted in bad faith, knowingly and willfully aiming at the infringement of 

Claimant’s investment. 

8. Moreover, Respondent is not exempt from liability for breaching the BIT by invoking the 

defense of necessity. Art. 6(2) of the BIT does not define the term „essential security interest”, 

so it has to be read in light of customary international law. The necessity requirements have to 

be met cumulatively. Respondent's actions failed to satisfy at least four of them. Respondent 

was not threatened by grave and imminent peril and its actions were not the only possible way 

to overcome the threat. What is more, Respondent's debt restructuring actions impaired 

Claimant's essential interests and finally, Respondent substantially contributed to the alleged 

state of necessity. For these reasons, Respondent is liable for the losses incurred by Claimant. 
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ARGUMENT ON PROCEDURE 

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE DISPUTE 

9. This Tribunal was established to determine whether Respondent breached the BIT. However, 

Respondent challenged this Tribunal's jurisdiction by stating that Claimant did not make an 

investment in the meaning of the BIT. This is because in Respondent’s view sovereign Bonds 

supposedly do not fall within Art. 1 of the BIT definition of investment. Respondent argues that 

this is the case as bonds were not expressly included in the above definition. Furthermore, the 

Bonds allegedly do not possess the characteristics of an investment, including the territorial 

link. 

10. Nevertheless, contrary to Respondent's statements, this Tribunal can and should hear this case. 

First, this Tribunal has the authority to decide on its own jurisdiction (A) Second, Bonds are 

investment in the meaning of the BIT (B). Third, this Tribunal must follow the PCA Tribunal's 

decision which provided that bonds are an investment in the meaning of the BIT (C). 

A. This Tribunal has the authority to render a decision on its jurisdiction 

(undisputed) 

11. If a question of a tribunal's jurisdiction arises, it is the tribunal that has the authority to decide 

on this matter1. This rule is expressed in Art. 16(1) of the Arbitration Law of the Kingdom of 

Yavin. That law is a verbatim adoption of the Model Law2. It is the lex loci arbitri as Alderann 

in Yavin is the seat of arbitration3. Thus, this Tribunal has the authority to decide on its 

jurisdiction. 

B. Bonds are “an investment” in the meaning of the BIT 

12. Respondent contests this Tribunal’s jurisdiction. It claims that the present dispute an investment 

protected under the BIT4. That is because, according to Respondent, Bonds were not included 

in the definition of an investment5. Respondent further argues that Bonds lack the characteristics 

of investment including a territorial link6. 

                                                 

1 Born, p. 855; Redfern p. 347, ¶5.99. 

2 Record, PO2, p. 49, ¶9. 

3 Record, Uncontested Facts, p. 5, ¶ 27. 

4 Record, Answer to RFA, p. 34, ¶1. 

5 Record, Answer to RFA, p. 34, ¶4. 

6 Record, Answer to RFA, p. 35, ¶5. 



Team Donoghue | Memorial for Claimant 

4 

13. These allegations are groundless. This is for three independent reasons. First, the BIT definition 

of an investment is broad and encompasses Bonds (i). Second, there is a territorial link between 

Bonds and the host state - Respondent (ii). Third, even if this Tribunal finds that the Bonds lack 

the territorial link, it shall not preclude this Tribunal from hearing the case (iii). 

i. The BIT definition of an investment encompasses the Bonds 

14. First, the BIT definition of an investment is formulated broadly (a). Second, any interpretation 

of the BIT definition of an investment should give due regard to the object and purpose of the 

treaty (b). Third, the Bonds meet the requirements of an investment included in the BIT 

definition (c). Lastly, the Bonds meet the requirements of an investment extending beyond the 

wording of the BIT definition (d). 

a. The BIT definition of an investment is formulated broadly 

15. Most treaties contain definitions of an investment7. They are constructed broadly8, using terms 

such as “any9/every10 kind of asset” (the latter has been acknowledged as broadest that can be 

used in a treaty11), followed by a non-exhaustive list of instruments protected by the treaty. If 

the parties decide to exclude certain instruments from the definition of an investment, they can 

do so by stating this in the text of the treaty12. Thus, if the definition is broad and does not 

exclude certain instruments, there is no reason to assume that it should. 

16. The definition of an investment in the case at hand is provided in Art. 1 of the BIT13. Investment 

is defined as “every asset that investor owns or controls, directly or indirectly”. It is an example 

of a broad definition, similar to the ones described in the previous paragraph. The definition 

also contains a non-exhaustive list of instruments protected by the BIT. Although it does not 

include Bonds, such indication is not necessary. The provision states that “forms that an 

investment may take include: […]”14, which underlines its non-exhaustive character. At the 

                                                 

7 Sornajah, p. 190. 

8 Voss, p. 119. 

9 See e.g. Switzerland-Pakistan BIT Art. 1(2). 

10 See e.g. Netherlands-Venezuela BIT Art. 1(a). 

11 Rubins, p. 291. 

12 See e.g. NAFTA Art. 1139. 

13 Record, BIT, p. 7. 

14 Record, BIT, p. 7. 
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same time, the definition contains no explicit provision excluding Bonds from the protection of 

the BIT. Therefore, the BIT definition encompasses Bonds. 

b. Any interpretation of the BIT definition of an investment should give due 

regard to the object and purpose of the treaty 

17. Any treaty provision must be interpreted according to Art. 31(1) of VCLT. Therefore, it must 

be construed “in accordance with its ordinary meaning” and “in light of treaty’s object and 

purpose”. The main motive for concluding bilateral investment treaties is to allow for a wider 

protection of investors.  

18. To achieve this aim definitions of investment ought to be interpreted broadly so that it would 

cover all assets and all activities of foreign entrepreneurs that bring benefit to the host state. 

Otherwise, in case of any problems regarding the investment, host states could pick one form 

of investment after another and claim that due to some irrelevant reasons they are not the 

protected forms of investment. As a result, the entire investment treaty protection system would 

be nothing more but an illusion, alluring the entrepreneurs to invest and vanishing without trace 

when the trouble appears.  

19. In the case at hand, the assignment of Bonds was crucial for Respondent. Most of its debt is in 

form of Bonds held by a huge amount of international investors worldwide15. In fact, 

Respondent’s economy relies heavily on debt financing16. Bonds were issued in 200317, just 

two years after Respondent’s debt restructuring18. Therefore, they were essential in regaining 

balance after the crisis. What is more, the BIT preamble directly invokes the need to stimulate 

the flow of private capital. It also calls upon the cooperation between the Parties “with respect 

to investment by nationals of one Party made in the territory of the other Party”19. Taking all 

the above circumstances into consideration, it is clear that leaving Bonds outside the scope of 

the BIT would be contrary to the treaty’s object and purpose. That is because one of the most 

common transactions made by foreign investors, a cornerstone of Respondent’s economy, 

would be excluded from the BIT protection, effectively turning the treaty into a dead letter.  

                                                 

15 Record, The Global Financial Herald, p. 21. 

16 Ibid. 

17 Record, PO 2, p. 49, ¶11. 

18 Record, The Global Financial Herald, p. 21. 

19 Record, BIT, p. 7. 
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20. In light of the above, Claimant submits that this Tribunal should interpret the BIT definition of 

an investment in accordance to the treaty’s object and purpose. The BIT was concluded in order 

to promote the flow of capital. As it has been already demonstrated, the BIT contains no 

provision that excludes certain instruments from its protection20. Therefore, any interpretation 

of the treaty should take these circumstances into consideration. As a result, Bonds should be 

regarded as an investment. 

c. Bonds meet the requirements of an investment included in the BIT 

definition 

21. Respondent alleges that Bonds are transactions of purely commercial nature21. However, 

commercial transactions are inseparable from any investment. As a consequence, if they possess 

“such characteristics as the commitment of capital or other resources, the expectation of gain 

or profit, or the assumption of risk”22, they should be regarded as protected investments. 

Therefore, it must be ascertained whether the debt securities meet these requirements23.  

22. The above elements are typical characteristics of “investments”. They have been noted by 

scholars24 and arbitral tribunals alike. A comprehensive analysis of the notion of investment 

with regard to debt instruments was done by tribunals in Fedax v. Venezuela and 

CSOB v. Slovakia. Furthermore, in recent Abaclat v. Argentina, the arbitral tribunal found that 

sovereign bonds constitute an investment. 

23. In Fedax v. Venezuela an investor obtained promissory notes by way of endorsement. 

Respondent contested tribunal’s jurisdiction, claiming that they do not qualify as an investment. 

The tribunal rejected Respondent’s objections. It considered the character of the promissory 

notes and concluded that they bear the features of an investment. The tribunal found that by 

means of promissory notes Respondent received a certain amount of credit. Thus, there was 

a commitment of capital. The expectation of gain or profit has also been fulfilled as the payment 

of interest was scheduled for several years. Lastly, there was an assumption of risk. The tribunal 

                                                 

20 Supra ¶16. 

21 Record, Answer to RFA, p. 34, ¶4. 

22 Record, BIT, p. 7. 

23 UNCTAD Notes, p. 4. 

24 Voss, pp. 124-138, Schreuer, p 129. 
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contended that “the very existence of a dispute as to the payment of the principal and interest 

evidences the risk that the holder of the notes has taken”25. 

24. Recent case law goes one step further and expressly confirms that sovereign bonds traded in 

the secondary market constitute an investment. This issue was decided in the Abaclat v. 

Argentina. In that case, the tribunal found that sovereign bonds constitute an investment 

irrespective of the definition applied (the tribunal considered definitions included in the 

Investment Treaty as well as in the ICSID Convention). In any event, the tribunal decided that 

the purchase of the bonds was tantamount to contribution, which “led to the creation of the 

value that Argentina and Italy intended to protect under the BIT26”. 

25. The Bonds in the case at hand have the characteristics of an investment described in the above 

paragraph. First, their issuance stimulated the inflow of foreign capital to the host state27. 

Second, there was an expectation of gain and profit as sovereign bonds are payable once they 

reach their maturity date. Third, the underlying risk of the transaction became clear when 

Respondent decided to enact SRA28 and reduce the value of the Bonds29. The assumption of 

risk (or even its increase) is also visible when observing the Bonds’ decrease in rating 

throughout the years30. Last but not least, the existence of this disputes clearly evidences the 

risk that Claimant has undertaken.  

26. In sum, the Bonds meet the requirements of an investment provided in Art. 1 of the BIT. First, 

their purchase created value for the host state. Second, Claimant could reasonably expect to 

profit from the transaction once the Bonds become payable. Third, the risk underlying the 

transaction evidenced itself in more than one way, but most notably in the existence of the 

present dispute. 

                                                 

25 Fedax v. Venezuela, p. 1386, ¶40. 

26 Abaclat v. Argentina, p. 142, ¶¶366-367. 

27 Supra ¶19. 

28 Record, Uncontested Facts, p. 3, ¶17. 

29 Record, Uncontested Facts, p. 3 ¶18 

30 Record, PO 3, p. 56, ¶31. 
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d. The Bonds meet the requirements of an investment extending beyond the 

wording of the BIT definition 

27. The BIT definition of an investment contains only three characteristics. However, the wording 

of Art. 1 of the BIT (“such characteristics as”) evidences that list of features included therein 

is not exhaustive. Nevertheless, the Bonds fulfill even additional requirements of an investment. 

28. Characteristics of an investment acknowledged by arbitral tribunals vary from case to case31. 

Most arbitral tribunals worldwide apply the so-called Salini32 test to determine them.  

29. In Salini v. Morocco, the tribunal reasoned that the following characteristics identify an 

investment33: 

 contributions, 

 a certain duration of performance of the contract,  

 a participation in the risks of the transaction,  

 a contribution to the economic development of the host State of the investment.  

30. As it was demonstrated above, the Bonds meet the requirements of contributions and 

participation in the risks of the transaction34. Through the issuance of Bonds Respondent 

acquired foreign funds. The purchase of Bonds also proved to be burdened with risk as the 

payment due to Claimant has been put into question. 

31. As for the requirement of a certain duration of performance of the contract, the Salini tribunal 

deemed that three years suffice35. It also invoked the doctrine of international investment 

arbitration, which sets this requirement at 2 to 5 years36. Bonds meet this requirement as they 

have a maturity of 12 years37, which makes them a long-term investment. 

32. When it comes to the element of contribution to the economic development to the host state the 

tribunal decided that this requirement was fulfilled as the investment served public interest38. 

                                                 

31 Ostřanský, p. 31. 

32 Salini v. Morocco. 

33 Ibid., p. 623, ¶52 

34 Supra ¶25. 

35 Salini v. Morocco, pp 622-623, ¶54. 

36 Ibid. 

37 Record, PO 2, p. 49, ¶14. 

38 Salini v. Morocco, p. 623, ¶57. 
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Similarly, the Fedax v. Venezuela tribunal distinguished the acquisition of promissory notes 

from ordinary commercial transaction as the former involved a fundamental public interest39. 

33. In the case at hand, the Bonds meet the above requirement. They were issued in order to finance 

Respondent’s budget40. Therefore, they served public interest. In any event, Respondent is 

deemed an emerging market, which greatly benefits from the inflow of the foreign capital41. 

34. In sum, Bonds have all the features of an investment. This applies both to requirements set out 

in the BIT, as well as in international investment arbitration doctrine and case law. 

Consequently, any disputes concerning the Bonds fall within the scope of Art. 8(2)(c) of the 

BIT giving this Tribunal jurisdiction to hear the case. 

ii. There is a territorial link between the Bonds and the host state – Respondent 

35. Respondent alleges that Bonds lack a territorial link as the issuing state cannot be involved “in 

the acquisition - and further assignment – of its sovereign bonds by interested parties42”. These 

contentions fall outside the scope of the disputed requirement. 

36. The assessment of the territorial link has to consider the character of an investment. In case of 

the financial instruments, a looser link, such as the location of debtor suffices43. Its analysis 

should also consider the flow of capital. Quite notably, the Fedax v. Venezuela tribunal 

concluded that “the important question is whether the funds made available are utilized by the 

beneficiary of the credit”. More recently, tribunals in Abaclat v. Argentina44 and 

Ambiente v. Argentina45 came to the same conclusions. 

37. In the case at hand, the Bonds lack physical properties. Nevertheless, it should be observed that 

the debtor is the host state. Furthermore, the funds obtained through the issuance of the Bonds 

were made available to Respondent. 

38. In sum, the territorial link between Bonds and the host state should be observed with regard to 

their specific character and the fact that Respondent benefitted from their issuance. 

                                                 

39 Fedax v. Venezuela, p. 1386, ¶42. 

40 Record, PO 3, p. 55, ¶30. 

41 Record, Uncontested Facts, p.1, ¶1. 

42 Record, Answer to RFA, p. 36, ¶5. 

43 Schreuer, p. 140. 

44 Abaclat v. Argentina. 

45 Ambiente v. Argentina. 
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iii. Even if this Tribunal finds that the Bonds lack the territorial link, it shall not 

preclude this Tribunal from hearing the case 

39. Some investment treaties expressly contain the territorial link in their definitions of investment. 

For instance, Art. 1101(1) of the NAFTA mentions “investments in the territory”. Similarly, 

Art. 26(1) of the Energy Charter Treaty speaks of “Investment (…) in the Area”. In the absence 

of such provision, the arbitral tribunal should decide whether this requirement is necessary. 

40. The BIT definition of investment provides only some of its characteristics. All of them, namely 

the commitment of capital, the assumption of risk and the expectation of gain and profit are 

met46. Furthermore, even additional requirements are fulfilled47. On the other hand, the disputed 

territorial link is not even included. Consequently, there is no basis for assuming that it is 

indispensible. 

C. This Tribunal must follow the PCA Tribunal’s decision 

41. In light of Respondent's 2001 sovereign debt restructuring a dispute between the state 

signatories of the BIT arose. The main issue was whether sovereign bonds constitute an 

investment within the framework of the BIT. In consequence, proceedings before the PCA 

Tribunal were commenced. The PCA Tribunal ultimately held that sovereign debt bonds issued 

by a party to the BIT qualified as “investments”48. Respondent never challenged this decision49. 

Yet now, it raises objections to the binding effect of the PCA Tribunals decision50. However, 

these objections are not substantiated. Moreover, there are several reason supporting the 

application of the PCA Tribunal's award to the proceedings at hand.  

42. First, the PCA Tribunal addressed in its decision bonds in general. Thus, this decision 

encompasses the Bonds in the dispute at hand as well (i). Second, the PCA Tribunal's decision 

is binding upon the Tribunal (ii). Third, the PCA Tribunal’s decision is in any case a highly 

persuasive authority that this Tribunal can and should follow in full extent in the current 

proceedings (iii). 

                                                 

46 Supra ¶25. 

47 Supra ¶33. 

48 Record, PCA Tribunal Award, p. 16. 

49 Record, PO 2, p. 49, ¶10. 

50 Record, Answer to RFA, p. 36, ¶¶6-7.  
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i. The PCA Tribunal decision encompasses the Bonds 

43. Respondent submitted that the PCA Tribunal's decision should be disregarded. It argued that 

since it was rendered in light of the 2001 economic crisis in Dagobah, it does not encompass 

the Bonds51. However, contrary to the Respondent’s allegations, the PCA Tribunal did not refer 

its decision to any specific bonds. Consequently, nothing bars this Tribunal from relying on 

PCA Tribunal’s award. 

44. In light of any agreements disputes may arise with regard to their application or their 

interpretation. In international investment treaties, the most typical mean of resolving such 

disputes are inter-state arbitral proceedings52. When it comes to the question of interpretation, 

purely interpretative disputes are fully permissible53. This is especially possible if the Parties 

decided in an investment treaty that an inter-state Tribunal would have the right to decide the 

issues of “application or interpretation”54. In such case, the scope of the interpretation depends 

on the issue that the parties refer to the tribunal. 

45. In the case at hand, pursuant to Art. 7 of the BIT, “any dispute between the Parties concerning 

the interpretation or application” of the BIT will be resolved in binding arbitration55. This 

provision was the basis for the PCA Tribunal's jurisdiction in the dispute between Corellia and 

Respondent. This dispute pertained to the interpretation of the BIT. It arose as "the parties were 

not able to agree on whether the treaty [the BIT] covered sovereign bonds or not"56. Thus, the 

issue was not whether the sovereign bonds affected by the 2001 debt restructuring were 

investments covered by the BIT. Not whether the sovereign bonds held by Corellian nationals 

were investments covered by the BIT. It was a much more general issue. Simply, whether 

sovereign bonds were investments covered by the BIT. 

                                                 

51 Record, Answer to RFA, p. 36, ¶7 

52 Roberts p. 6; UNCTAD on Investment agreements, p. 14; Trevino, p. 2; Potesta, p. 755. 

53 see Upper Silesia case, ¶¶18-19; US Nationals in Morocco case, ¶¶176,179; Navigational Rights case, 

¶¶57-70; Pellet Opinion, ¶15, A. Roberts pp. 54-58, Trevino pp. 7-8 

54 Pellet Opinion, ¶15. 

55 Record, BIT, p. 10. 

56 Record, Uncontested Facts, p. 2, ¶7. 
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46. The PCA Tribunal rendered a decision that answered that last question. This is clearly stated in 

the decision itself. It reads that “sovereign debt bonds issued by State parties to the treaty [the 

BIT] qualify as ‛investments’ within the meaning of the BIT...”57. This was also confirmed in 

the dissenting opinion to the PCA Tribunal's judgment. Professor Jeger stated in it that “the 

majority's decision […] refers generally to any type of bond […]”58. 

47. As a consequence, the PCA Tribunal's decision encompasses in general all sovereign bonds 

issued by either Corellia or Respondent. With regard to the scope of this decision it remains 

irrelevant when such bonds were issued. Hence, the Bonds are encompassed by the PCA 

Tribunal's decision. 

ii. PCA Tribunal award is binding upon the Tribunal 

48. In the Answer to the RFA Respondent objected also to the effect of the PCA Tribunal's decision. 

It stated that such a decision cannot amend the BIT59. However, Claimant never submitted that 

the PCA Tribunal's decision amended the BIT. Nevertheless, this Tribunal is bound by the PCA 

Tribunal's award to the extent that sovereign bonds constitute an investment within the 

framework of the BIT. This is because this decision is a binding interpretation that must be 

honored. 

49. States are considered the masters of a treaty. Thus, they are entitled to decide upon the 

authoritative interpretation of its provisions. Parties’ agreement with regard to the treaty 

interpretation constitutes an “authentic” interpretation. As a result, it is not merely reliable but 

it is endowed with a binding force60. This rule is also expressed in the VCLT. Pursuant to Article 

31(3)a of the VCLT “any subsequent agreement between the parties regarding the 

interpretation of the treaty or the application of its provisions” shall be taken into account when 

interpreting a treaty. 

50. The parties may agree in a treaty that disputes over the interpretation of a treaty will be settled 

in proceeding such as inter-state arbitration. By agreeing to such proceedings parties cede a part 

of thier interpretative authority to the inter-state tribunal61. Therefore, interpretative awards 

                                                 

57 Record, PCA Tribunals Award, Record, p. 16. 

58 Record, Dissenting Opinion, Record, p.19, ¶94. 

59 Record, Answer to RFA, p. 36, ¶7. 

60 Villager p. 429; Oppenheim pp. 1268–69. 
61 Roberts II, p. 183. 
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issued in inter-state proceedings have the same effect as a joint interpretative agreement 

between the state parties62. Thus, it is binding in subsequent investor-state proceedings63. 

51. The above effect of inter-state interpretative proceedings is even more visible when the parties 

explicitly agreed that a decision rendered in these proceedings would be binding. As an 

operative clause, a dispute resolution clause should be interpreted as a meaningful one64. Thus, 

it should be understood as binding upon future investor-state tribunals. An interpretation to the 

contrary would render an award issued in such interpretative proceedings a dead letter. 

52. In the case at hand, Corellia and Respondent implemented the dispute resolution provision 

contained in Art. 7 of the BIT for a certain purpose – to achieve clarity in the meaning of the 

provisions of the BIT. This dispute resolution provision firmly stated that the PCA Tribunal is 

empowered to issue a “binding decision”65. Thus the States explicitly agreed that the PCA 

Tribunal’s decision would amount to an authentic interpretation of the BIT. 

iii. PCA Tribunal’s award is in any case highly persuasive and shall be given full 

effect in current proceedings. 

53. Even if this Tribunal decides that it is not bound by the PCA Tribunal's decision it still should 

apply it in the dispute at hand. This is because, the PCA Tribunal's decision is a highly 

persuasive authority and its application will facilitate proceedings before this Tribunal. 

54. First, the PCA Tribunal’s award is relevant in the process of interpretation of the BIT. This is 

because, as argued above, an award rendered in inter-state arbitration is tantamount to an 

agreement between state parties. Hence, in order to preserve the mandatory rules of 

interpretation, thorough examination to the reasoning and circumstances of such an award is 

necessary66. This was recognized in the CME v. Czech Republic where Netherlands and Czech 

Republic issued “agreed minutes containing common position” on the interpretation of a 

treaty67. A Tribunal took the minutes into account despite rejecting their binding effect68. 

                                                 

62 Roberts p. 61; Broches, p. 377. 

63 Ibid. 

64 Eureko v. Poland, p. 80, ¶248. 

65 Record, BIT, p. 10. 

66 Weeramantry, ¶3.101. 

67 CME v Czech Republic, p. 30, ¶87. 

68 Ibid. p. 119, ¶437; p. 137, 504. 
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55. If there is any case worth being invoked in the present dispute, it is the PCA Tribunal’s award. 

There are no grounds on which the PCA Tribunal’s award could be possibly distinguished. 

Respondent was a party in both disputes and the disputed issue was the same in both 

proceedings.  

56. Second, an award issued in inter-state proceedings has a higher legitimacy than one issued in 

investor-state proceedings69. This is because an inter-state Tribunal is appointed by the masters 

of the treaty - the states. They are also given a different mandate – resolving disputes strictly 

about the “interpretation or application of a treaty” instead of purely commercial ones. 

Therefore, in order to depart from an inter-state award a higher standard has to be adopted. An 

investor-state Tribunal shall accept the reasoning given in inter-state award unless the award is 

manifestly incompatible or irreconcilable with a text of a treaty70. 

57. In the case at hand, as argued above71, the definition of an investment in the BIT is very broad. 

It does not exclude from its scope portfolio investments, or any investments which may be 

characterized as financial instruments. In fact the BIT in Art. 1 enumerates certain financial 

instruments as “shares, stock or other forms of equity in an enterprise”72. Hence, the 

interpretation given in the PCA Tribunal’s award is not manifestly incorrect or irreconcilable 

with a text of the BIT. 

58. In conclusion, if this Tribunal disregards the binding effect of the interpretative award either 

way we come to the same conclusion. The Tribunal shall honor the ruling of the inter-state 

award in full extent. This is a consequence of strong legitimacy of the PCA Tribunal’s award 

and its similarities to a dispute at hand.  

II. CLAIMS SUBMITTED IN THE CURRENT PROCEEDINGS ARE ADMISSIBLE 

59. The Bonds contain a forum selection clause pointing to Respondent's national courts. In the 

Answer to RFA Respondent alleged that due to this forum selection clause, the claims at hand 

are inadmissible73. However, these contentions are erroneous. The forum selection clause 

                                                 

69 Roberts p. 62. 

70 Trevino, p.28. 

71 Supra ¶16. 

72 Record, BIT, p. 7. 

73 Record, Answer to RFA, p. 35, ¶9. 
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contained in the Bonds does not impair this Tribunal's authority. This is for the following 

reasons. 

60. First, notwithstanding the forum selection clause in the Bonds, Respondent is bound by its offer 

to arbitrate investment claims (A). Second, claims submitted by in the current proceedings are 

investment claims that arise under the BIT (B). 

A. Respondent is bound by its offer to arbitrate investment disputes 

61. Respondent states that due to the forum selection clause contained in the sovereign Bonds this 

Tribunal cannot hear the dispute at hand74. Respondent seems to argue that this forum selection 

clause amounts to a waiver of the arbitration agreement75. However, Respondent errs in this 

submission. 

62. In an investment treaty a state may agree to arbitrate potential investment disputes. Such an 

offer to arbitrate is binding. Also, it creates a right for an investor to choose arbitral proceedings 

as a resort to solve investment disputes. 

63. This right may be waived by the investor. However, an explicit waiver is necessary76. It cannot 

be waived implicitly. A mere inclusion of a conflicting forum selection clause in an investment 

contract is not sufficient for such a waiver77.  

64. This rule was recognized in the MTD v. Chile and the Sempra v. Argentina Jurisdiction. In 

MTD v. Chile respondent did not object to the jurisdiction of the arbitral tribunal even though 

the investment contract contained an exclusive forum selection clause78. This is because this 

forum selection clause did not explicitly state that the investor waived his right to arbitrate 

investment disputes79. Thus, as observed by the tribunal in the Sempra v. Argentina 

Jurisdiction, it did not amount to a waiver of the claimant's right to arbitrate80. 

65. In the case at hand, Claimant did not waive its right to arbitrate disputes arising in relation to 

the Bonds. The Bonds did contain a forum selection clause. Yet, this clause merely provided 

                                                 

74 Ibid. 

75 Ibid. 

76 Yannaca-Small, p. 345; Occidental Petroleum Corp. v. Ecuador, p. 31, ¶71. 

77 AdT v. Bolivia, p. 29, ¶118. 

78 MTD v. Chile, p. 24, ¶90. 

79 see MTD v. Chile. 

80 Sempra v. Argentina Jurisdiction, p. 35, ¶123. 
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that “any dispute arising from or relating to this contract will be exclusively resolved before 

the Courts of Dagobah”81. It did not state that Claimant waives it right to arbitrate investment 

disputes pursuant to the BIT. Also, no other provision concluded with regard to the Bonds 

contained such a waiver. Moreover, there is no evidence that Claimant intended to waive the 

right to arbitrate disputes pursuant to the BIT. 

66. Hence, Respondent remains obliged to arbitrate the dispute at hand. Claimant never waived this 

right to arbitrate investment disputes. And the forum selection clause cannot be deemed as such 

a waiver. 

B. Claims submitted in the current proceedings are investment claims that arise 

under the BIT 

67. Respondent argues that the claims at hand are inadmissible due to the forum selection clause 

contained in the Bonds82. However, the dispute at hand arose as Respondent breached its 

obligations under the BIT and not the Bonds themselves. As a consequence, the forum selection 

clause cannot affect this Tribunal's authority to hear the case. Thus, this Tribunal is the proper 

forum to hear this dispute. 

68. When deciding on the admissibility of investment claims, a tribunal should apply the prima 

facie test. Pursuant to this test, “the tribunal is not required to consider whether the claims 

under the treaty made by [claimant] are correct”83. It is sufficient for a Tribunal to assess that 

„the facts asserted by the claimant are capable of being regarded as alleged breaches of [an 

investment treaty]”84. Upon such a finding, a tribunal should proceed to hear the merits of the 

case. 

69. The treaty based claims must be distinguished from those arising strictly under an investment 

contract. This is because, in principle, purely contractual claims are not subject to arbitration 

pursuant to an investment treaty arbitration clause85.  

                                                 

81 Record, PO 2, p. 49, ¶16.  

82 Record, Uncontested Facts, p. 5, ¶25.  

83 Siemens v. Argentina, pp. 73-74, ¶180. 

84 SGS v Pakistan, pp.45-46, ¶145. 

85 see Salini v. Jordan, p. 42, ¶127. 
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70. However, at times investment disputes may concern also some contractual issues. This does not 

affect the admissibility of the claims86. Especially, when the treaty arbitration agreement is 

phrased broadly87. A broadly phrased arbitration agreement uses terms such as “any disputes” 

“concerning an investment” or “in connection with an investment”88. Moreover, if a dispute 

resolution clause is so broadly worded, it cannot be suggested that the scope of the investment 

treaty arbitration should be limited just because in an investment contract the parties stipulated 

a different dispute resolution clause89. 

71. In the dispute at hand, the prima facie test was satisfied. In the RFA Claimant presented that 

the claims in the dispute at hand arise under the BIT90. These claims emerged when Respondent 

issued SRA. SRA was a legal act which changed the terms of i.a. the Bonds possessed by 

Claimant91. Yet, Claimant never agreed to these changes92. As a consequence, these changes 

amounted to a breach of Art. 2 of the BIT by Respondent93. That is, Respondent breached the 

obligation „to accord “at all times” fair and equitable treatment to investments from nationals 

of the other contracting state”94. Thus, the claims are treaty-based. 

72. Moreover, the BIT arbitration clause is phrased broadly. Pursuant to Art. 8 of the BIT „any 

legal dispute between an investor of one Party and the other Party in connection with an 

investment” may be subject to arbitration95. Hence, all claims that are even loosely based on the 

treaty fall within the scope of this arbitration clause. This is due to the use of the phrases „any 

disputes” arising „in connection” in this clause. 

                                                 

86 Vivendi II case, p. 27, ¶55. 

87 Ibid. 

88 see Gaillard, p.1. 

89 SGS v Phillippines, p. 52, ¶134. 

90 Record, RFA, pp. 29, 30, ¶¶11,17. 

91 Record, Uncontested Facts, p. 4, ¶22. 

92 Record, Uncontested Facts, p.4, ¶22.  

93 Infra ¶¶78 et. seq. 

94 Record, RFA, p. 29, ¶12. 

95 Record, BIT, p. 10. 
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73. As a consequence, the claims are admissible. First, the prima facie test was satisfied. This is 

because in the RFA Claimant based its claims on Respondent's breach of the BIT. Moreover, 

the arbitration clause is broadly worded. Thus, it encompasses any disputes connected with the 

BIT.  

74. For all the above reasons, claims submitted in the current proceedings are admissible. First of 

all, Claimant never waived its right to arbitrate this dispute. In particular, this right is not 

affected by the forum selection clause contained in the Bonds. Second, the claims are admissible 

as they are treaty-based. 
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ARGUMENT ON MERITS 

III. CLAIMANT IS ENTITLED TO FULL COMPENSATION FOR ITS LOSSES  

75. When Claimant acquired sovereign Bonds issued by Respondent it not only made an 

investment. It entered into a relationship of trust resembling a loan agreement between a state 

and a private entity. The investor paid for the Bonds providing the state with much needed 

funds96, while the state promised to return the payment with interest after a specific period of 

time. Respondent never delivered that promise. 

76. When Respondent realized that it desperately needed to reduce debt, it stopped behaving like 

a contractual partner. Instead it used its power to prepare the legal ground for unilateral change 

of the terms of sovereign Bonds. Without Claimant’s consent, against its express objections, 

Respondent reduced its own debt, depriving Claimant of a substantial part of its investment. 

77. Respondent’s actions constituted a violation of the fair and equitable treatment standard and 

hence Claimant is entitled to full compensation of its losses (A). Respondent maintains that its 

actions were legal because it acted in order to “reduce the debt to a sustainable level”97. 

Nonetheless, this aim does not justify harming Claimant’s investment. Respondent cannot shift 

the entire burden of fight against crisis to investors, and therefore it is liable for losses incurred 

by Claimant as a result of debt restructuring (B). 

A. Respondent violated the obligation to accord Claimant’s investment fair and 

equitable treatment 

78. Respondent was obliged to treat Claimant’s investment fairly and equitably pursuant to 

Art. 2(2) of the BIT. Under Art. 2(1) of the BIT it was to create favorable conditions for 

investors from Corellia. Respondent failed to keep these promises. Respondent failed to fulfill 

its obligations, contradicting Claimant’s legitimate expectations (i). Moreover, Respondent 

deprived Claimant of a substantial part of its investment by coercion, subjecting the fate of 

Claimant’s investment to the will of other bondholders (ii). Finally, by enacting its sovereign 

debt restructuring program Respondent deliberately harmed Claimant’s investment. It was an 

action in bad faith, constituting a violation of the fair and equitable treatment standard (iii). 

i. Respondent contradicted Claimant’s legitimate expectations 
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79. When Claimant acquired Respondent’s Bonds it only expected that it would retrieve the sum it 

invested with the promised interest. Instead Respondent deprived Claimant of the right to make 

decisions concerning its investment, of the right to protect its investment and finally of 

a substantial part of the investment itself. Respondent’s actions contradicted Claimant’s 

legitimate expectations concerning the investment and consequently constituted a violation of 

the fair and equitable treatment standard. 

80. Respect for legitimate expectations of an investor is the cornerstone of fair and equitable 

treatment. It is based on the notion that an investor should be able to rely on the reasonable 

expectations created by a host state that influenced its decision to make an investment in the 

first place98. This particularly pertains to the stability of the legal framework of the investment99. 

The obligation to honor the expectations of an investor may derive especially from contracts, 

concessions or stabilization clauses100. 

81. The importance of protecting the expectations of investors under the fair and equitable 

treatment standard was recognized by the tribunal in the landmark case for this concept - 

Tecmed v. Mexico. Tecmed was a Spanish company that was granted a license to run a landfill. 

It was assured by the Mexican authorities that its license would be renewed, however when 

Tecmed applied for renewal, it was rejected. The tribunal found that under the fair and equitable 

treatment standard a host state is obliged: 

“to provide to international investments treatment that does not affect 

the basic expectations that were taken into account by the foreign 

investor to make the investment”101.  

The tribunal observed that a host state should not act arbitrarily revoking previously granted 

permits that were relied upon by an investor when it made a decision to invest. 

82. In CMS v. Argentina the factual background of the dispute significantly resembled the case at 

hand. CMS bought shares in one of the companies sold in the Argentine privatization program. 

CMS was authorized to calculate its tariffs in USD and convert them to pesos and to periodically 

make inflation adjustments of the tariffs. As a result of the financial crisis, Argentina imposed 

on CMS unfavorable, artificial exchange rate which devastated its investment. The tribunal 
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hearing the case held that “fair and equitable treatment is inseparable from stability and 

predictability”102. As a consequence, it found that Argentina’s actions constituted a breach of 

the fair and equitable treatment standard: 

“[t]he measures that are complained of did in fact entirely transform 

and alter the legal and business environment under which the 

investment was decided and made”103. 

83. Similarly, in the present dispute Respondent first induced specific expectations of Claimant and 

later completely changed the terms of the investment. By issuing sovereign Bonds Respondent 

created the most basic expectation that it will repay its value with interest on the maturity date. 

In addition, bondholders could have expected that the terms under which they decided to make 

an investment would not be changed without their consent. These expectations stem from the 

contractual relationship between Respondent who issued a Bond and a bondholder who 

acquired it. While the contractual relationship is of private nature, in the context of investment 

claims representations, assurances and undertakings made by state acting as a party to the 

contract affect the scope of protected expectations of an investor. 

84. Claimant had three basic, understandable expectations concerning the acquired Bonds: 

 to make independent decisions concerning the acquired Bonds; 

 to protect its individual interest arising from the acquired Bonds before courts; 

 to receive the repayment of the Bond value with interest. 

85. One after another Respondent deprived Claimant of these expectations. First, Respondent 

granted itself the power to modify the terms of sovereign Bonds without the consent of all the 

bondholders. Pursuant to Art. 2(1) of SRA Respondent was authorized to make an offer to 

exchange its existing Bonds for new ones with different terms. Article 2(3) of SRA required 

only the majority of 75% of the participating capital for the offer to be successfully accepted. 

At the same time, only half of the aggregate outstanding capital was necessary to form the 

quorum required for the vote concerning the exchange. 

86. Previously, before the enactment of SRA, all bondholders had to agree on an amendment of 

Bonds104. Introduction of SRA meant that an individual bondholder lost control over its own 
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investment. SRA was introduced in order restructure Respondent’s sovereign debt, therefore it 

was clear that any exchange offer would provide worse terms than those guaranteed in the 

already existing Bonds. Consequently, SRA deprived individual bondholders of the right to 

decide whether they want to accept less favorable terms. 

87. Second, as the required majority of bondholders accepted the exchange offer, new sovereign 

Bonds were introduced105. The terms of new Bonds were prepared by Respondent under Art. 

2(1) of SRA. They contained a clause that limited bondholders’ rights even further. Pursuant to 

the Collective Action Clause included in the new Bonds the bondholders need to gather 20% 

of the nominal value of the issue in order to initiate any legal action against Respondent. As 

a result, Claimant was deprived of the right to individually protect its investment in court. 

88. Finally, the net worth of the new bonds was decreased to 70% of the value of the old ones106. 

Consequently, Claimant lost 30% of the value of its investment without its consent, on the basis 

of the law enacted by Respondent and following the exchange offer Respondent prepared. 

89. Therefore, as a result of Respondent’s actions, Claimant: 

 was bound by the decision of other bondholders concerning its own Bonds; 

 was deprived of the right to protect its own interests arising from the Bonds without 

the consent of other bondholders; 

 was deprived of 30% of the value of the Bonds. 

90. If Claimant and Respondent had been contractual partners acting on even ground, Respondent 

would have never been able to retroactively change the conditions it was bound with. A debtor 

cannot simply tell its creditor that due to financial problems it will pay only part of its debt, that 

creditor will not be able to sue it and that the creditor does not have a say about changing the 

terms of contract. Although in the case at hand the debtor is at the same time a state, it cannot 

use its sovereign legislative power to retroactively change its contractual obligations. It is hard 

to believe that Claimant would make an investment, if it knew that it would have to depend on 

the decision of other investors, that it would not be able to protect its investment in court and 

that it would receive less in return than it invested. 

91. Consequently, Respondent contradicted the legitimate expectations of Claimant regarding its 

investment. It practically deprived Claimant of control over the investment, of the means of 
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protection and of a substantial part of the investment itself. Hence, Respondent violated its 

obligation under Art. 2(2) of the BIT to accord Claimant’s investment fair and equitable 

treatment.  

ii. Respondent coercively deprived Claimant of a substantial part of its 

investment 

92. Respondent first deprived Claimant of the right to make decisions concerning its own 

investment, then forced Claimant to accept significantly worse conditions. As a result, Claimant 

could not make a free choice whether it wished to exchange the Bonds. Consequently, 

Respondent coerced Claimant to exchange the Bonds and therefore violated the fair and 

equitable treatment standard. 

93. Freedom from coercion of the host state is one of the basic rights of an investor under the fair 

and equitable treatment standard. This particularly pertains to the freedom of decisions 

concerning the investment. Coercion does not always have to adopt form of physical violence 

or duress. It may as well be economic or legal pressure of the state, especially taking into 

account its usually dominant position vis-à-vis an investor. Exchanging the bonds without prior 

consultation with the bondholders may be considered as an infringement of procedural propriety 

and due process in this regard and hence – a violation of the fair and equitable treatment 

standard107. 

94. Examples of coercive treatment of investors may be found in case law. In Total v. Argentina 

the investor was offered a choice: either to exchange some of the receivables to shares or to 

hold them unpaid. The tribunal found that such a scheme was a: 

“forced, inequitable, debt-for-equity swap, not due to unfavourable 

market conditions or a company’s crisis […] but due to governmental 

policy and conduct by Argentina”108.  

As a result, it constituted a violation of fair and equitable treatment standard. 

95. In the case at hand Claimant was made an offer it could not refuse. Respondent’s actions left 

Claimant out of the decision making process, at the same time directly affecting its investment. 
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Respondent enacted SRA without any consultation with the bondholders – the group whose 

interests were to be eventually harmed by the upcoming Bond exchange109. 

96. Subsequently Respondent failed to consult the prepared terms of the new bonds with all the 

bondholders. Instead only a committee representing approximately 50% of the aggregate 

nominal value took part in the consultations regarding the restructuring process110. Claimant 

wanted to participate in the consultation process, but Respondent set an incredibly short term 

for applying: three days from the publication of an announcement at the relevant government 

agencies’ websites111. Even though Claimant reacted within a week, Respondent did not allow 

it to join the committee112. 

97. Additionally, Claimant could not challenge SRA within the legal framework of Dagobah as 

SRA was pronounced constitutional when it was reviewed before its enactment113. It had no 

other choice, but to accept its effect – the exchange of Bonds. 

98. All the above mentioned facts mean that Claimant literally could not refuse to exchange the 

Bonds to ones with much worse conditions. It had no legal means to challenge the legal basis 

of the restructuring process – SRA. Consequently, it had no legal means to override the decision 

of the majority of bondholders. Hence, it had no other choice but to bear the fact that it was 

deprived of a significant part of its investment. It was not consulted, it did not agree, yet 

according to Respondent, it should tolerate the consequences of someone else’s decisions. If 

Claimant had a chance to turn down Respondent’s offer, it would undoubtedly do so. 

Unfortunately, it was not given such a chance. As a result, Respondent harmed Claimant’s 

investment by coercion which constitutes a violation of the fair and equitable treatment standard 

under the BIT. 

iii. Respondent deliberately harmed Claimant’s investment 

99. Respondent carefully planned and executed a scheme aimed at reducing its own debt at the 

expense of the bondholders. Respondent’s sovereign debt restructuring plan was based on 

a premise that the investors who previously acquired its Bonds would now be deprived of part 

                                                 

109 Record, PO 2, p. 50, ¶21. 

110 Record, PO 2, p. 50, ¶21. 

111 Record, PO 3, p. 56, ¶35. 

112 Record, PO 3, p. 56, ¶35. 

113 Record, PO 2, p. 50, ¶22. 



Team Donoghue | Memorial for Claimant 

25 

of their investments. As a result, Respondent acted in bad faith, intentionally violating its treaty 

obligations towards Claimant. 

100. The obligation to act in good faith is the fundament of relationship between an investor and the 

host state. While acting in bad faith is not necessary to determine the violation of the fair and 

equitable treatment standard114, if a host state harms investment on purpose, it definitely 

breaches the obligation to act fairly and equitably115. Bad faith is a broad concept comprising 

a range of actions generally characterized by the intention to frustrate the investment. Actions 

of the state fall into this category if they are designed to deliberately harm the investment by 

the improper means116. State also acts in bad faith if it uses its powers to excuse nonperformance 

of its contractual obligations: 

“[r]eliance by a government on its internal structures to excuse non-

compliance with contractual obligations would also be contrary to 

good faith”117. 

101. In the case at hand Respondent intentionally harmed Claimant’s investment, acting in bad faith 

and therefore breaching the fair and equitable treatment standard. Respondent purposefully 

planned the sovereign debt restructuring program in the way allowing it to reduce its obligations 

at the expense of Claimant and other bondholders. In 2001 Respondent restructured its debt for 

the first time by exchanging the bonds it had issued for new ones, worth approximately 43% of 

the original bonds’ value118. That action led to arbitral proceedings before PCA that ended with 

the finding that the definition of investment in BIT covers the sovereign bonds119. 

102. As a result, Respondent was aware that further steps taken against its bondholders may trigger 

investor protection mechanism under BIT. Consequently, in 2012 Respondent began 

preparations for the sovereign debt restructuring by enacting SRA that currently constitutes the 

alleged legal basis for its actions120. Having prepared the legal basis for further actions, 
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Respondent announced an offer to exchange its Bonds for new ones, worth 30% less than the 

old ones121. 

103. The damage to the interest of bondholders was therefore an integral element of Respondent’s 

plan. Respondent assumed that it would reduce its debt by infringing the investment of 

bondholders. First, it prepared the legal basis depriving bondholders of the right to make an 

independent decision concerning the fate of their investment. Then it diminished the worth of 

the Bonds following the rules it set up itself. 

104. In addition, Respondent’s actions constituted a violation of the contract by the abuse of 

legislative power. Respondent failed to fulfill its obligation arising under the sovereign Bonds 

acquired by Claimant. It used its own legislative branch of government to justify own 

nonperformance. Consequently, Respondent created the law that allowed it to breach the 

contract with Claimant. Hence, Respondent acted in bad faith and hence violated the fair and 

equitable treatment standard. 

B. Respondent may not resort to the necessity defense in order to avoid liability for 

breaching the BIT 

105. As discussed above, Respondent breached Art. 2(2) of the BIT by failing to provide Claimant 

with fair and equitable treatment. Thus, Respondent is liable for losses incurred by Claimant as 

a result of Dagobah’s debt restructuring. Respondent may not be exempt from this liability 

pursuant to the necessity defense.  

106. First, Art. 6(2) of the BIT does not create a separate, treaty-based defense, as it only reflects the 

customary international defense of necessity (i). Second, Respondent did not satisfy the 

customary requirements of raising necessity (ii). In any event, even if Art. 6(2) were to be 

treated as a self-sufficient defense, Respondent has not satisfied its requirements (iii). 

107. Pursuant to the general principle of international law pacta sunt servanda (implemented into 

Art. 26 VCLT), states have to abide by their treaty-based international obligations. However, 

due to potential extraordinary circumstances, the practice has developed certain defenses, such 

as necessity, force majeure or distress, that states are allowed to raise in order to temporarily or 

permanently refrain from performing their obligations122. 
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108. The necessity defense has become a part of customary international law123 and it has been 

reflected in ILC Draft. Chapter V ILC Draft lists circumstances precluding wrongfulness that 

may be invoked by the states. Although it does not explicitly indicate a possibility to claim 

necessity, it enumerates circumstances under which the defense may not be invoked. Namely, 

Art. 25(1) ILC Draft states that  

“necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act is the only way for the State to safeguard an essential 

interest against a grave and imminent peril and does not seriously impair an 

essential interest of the State or States towards which the obligation exists, or 

of the international community as a whole124”. 

109. Thus, in order to successfully raise the necessity defense, a state has to prove that the actions it 

undertook were the only possible way to safeguard its essential interest against a grave and 

imminent peril and that the said action does not impair an essential interest of other states. 

110. What is more, Art. 25(2) ILC Draft specifies two exceptions, the occurrence of which precludes 

necessity. Namely,  

“necessity may not be invoked by a State as a ground for precluding 

wrongfulness if the international obligation in question excludes the possibility 

of invoking necessity or the State has contributed to the situation of necessity”.  

As can be inferred from the above, it is extremely difficult for a state to successfully raise 

necessity. As the CMS v. Argentina tribunal put it:  

“[i]f strict and demanding conditions are not required or are loosely applied, 

any State could invoke necessity to elude its international obligations. This 

would certainly be contrary to the stability and predictability of the law”125. 

111. Furthermore, the requirements set forth in Art. 25 of the ILC Draft have to be met 

cumulatively126. What is more, not only does the state have to prove the fulfilment of the 
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affirmative requirements, but it also bears the burden of showing that none of the exception 

applies127. In the case at hand, Respondent claims that it did not breach Art. 2(2) of the BIT128 

and in any case, its actions are exempt from liability pursuant to Art. 6 of the BIT129. Although 

it was not expressly articulated by Respondent, this statement is a clear reference to necessity. 

i. Article 6(2) of the BIT reflects customary international defense of necessity 

112. Art. 6(2) of the BIT states that nothing in BIT  

“shall be construed to preclude a Party from applying measures that are 

necessary for the fulfilment of its obligations with respect to the maintenance 

or restoration of international peace or security, or the protection of its own 

essential security interests”130. 

Although it may seem as a self-sufficient, treaty-based exemption from liability, as a matter of 

fact it only observes and confirms customary necessity rooted in Art. 25 of the ILC Draft. 

113. In order to determine the nature of defense of Art. 6(2) of the BIT, Claimant encourages the 

Tribunal to consider the practice of international tribunals in analogous cases. The example that 

this Tribunal should follow was laid down by the tribunals examining disputes between 

American investors and the government of Argentina after the 2001 financial crisis – namely 

CMS v. Argentina, Enron v. Argentina, Sempra v. Argentina and LG&E v. Argentina 

tribunals131. These disputes were decided upon the US-Argentina BIT. In Art. XI it provides 

that:  

“[t]his Treaty shall not preclude the application by either Party of measures 

necessary for the maintenance of public order, the fulfillment of its 

obligations with respect to the maintenance or restoration of international 

peace or security, or the protection of its own essential security interests”132.  

When compared with Art. 6(2) of the BIT, it is clear that, apart from wording differences, both 

treaties essentially establish the same rules. Thus, Claimant submits that the reasoning of the 
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CMS v. Argentina, Enron v. Argentina, Sempra v. Argentina and LG&E v. Argentina tribunals 

should be applied in the case at hand. 

a. The BIT does not define the term “essential security interests” 

114. In the case at hand, the Tribunal directed the Parties to address the issue whether or not 

Respondent is exempt from liability in case its actions constituted “a measure necessary to 

safeguard the Respondent’s essential security interests”133. However, BIT does not define the 

term “essential security interests”. In such case, when the treaty gives no directions of 

interpretation of its provisions, to use the wording of the Enron v. Argentina, “the content of 

the provision has to be found elsewhere”134. The Sempra v. Argentina and Enron v. Argentina 

tribunals concluded that this content may be found in customary international law135. The 

Sempra v. Argentina tribunal also underlined that investment treaties are designed to be applied 

in situations of economic hardship and that it was the tribunal’s role to guard against treaty 

interpretation resulting in an “escape route” from the state’s defined obligations136 because such 

an approach would contradict the object and purpose of an investment treaty137. 

b. The provisions of the BIT are not self-judging 

115. It is the purpose of every investment treaty to protect investors from the discrimination by the 

host state. That is why the host state is not entitled to issue a unilateral interpretation of the 

investment treaty terms as it would be reckless to assume that a party will be objective in 

determining the existence of necessity that would exculpate it from liability. As the 

International Court of Justice put it, a state invoking necessity cannot be “the sole judge of 

whether those conditions have been met”138. Thus, Respondent is not entitled to issue a one-

sided interpretation of the term “essential security interests”. 

116. Therefore, Art. 6(2) of the BIT should be read as merely importing customary international law 

of necessity and this Tribunal should assess the legitimacy of invoking necessity by Respondent 

in the case at hand. 
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ii. Respondent did not act in the state of necessity 

117. In order to successfully raise necessity, the invoking state has to prove the cumulative fulfilment 

of all of its requirements. In the case at hand, however, Respondent failed to comply with at 

least four of them. Namely, Respondent failed to show that its actions were the only possible 

way (a) to prevent it from incurring a grave and imminent peril (b). What is more, Respondent’s 

debt restructuring program impaired Claimant’s essential interests (c) and finally, Respondent 

contributed to the state of necessity (d). 

118. A state bears the burden of proof of all the necessity circumstances139. It makes a practical 

sense, especially in a dispute between private investors and a state since it is the latter that has 

an access to data unavailable to private parties. In consequence, it is Respondent that needs to 

show that the actions it took were the only way to safeguard its essential interests, as well as to 

prove that it did not contribute to the underlying crisis140. 

a. Respondent did not prove that its actions were the only ones that could have 

been taken 

119. In order to invoke necessity, a State must have no other means to guard its essential interest 

than breaching its international obligations. If there are different measures which would not 

harm the other parties’ interests, even if they are more difficult for a state to introduce, those 

alternative ones should be undertaken141. Any further actions harming other state or other state’s 

individuals beyond the bare minimum necessary to preserve the essential interest would not be 

excused by necessity. 

120. In the Answer to RFA, Respondent did not even bother to try and justify its debt restructuring 

program and explain why it was the only option. The mere statement about “efforts to reduce 

the debt to a sustainable level and to regain access to the world’s capital markets142” certainly 

does not satisfy this requirement.  

121. It needs to be stressed that it is Respondent’s – and not Claimant’s or the Tribunal’s – role to 

determine whether the choice made was the only available means. Respondent would thus have 

to demonstrate that in realm of economic emergency, it duly considered aspects of adequacy 
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and proportionality of its actions which would sustain the gate-keeping nature of this 

requirement. 

122. As Respondent failed to justify the urgency of taking particular debt restructuring measures nor 

proved they were the only available means, it deprived itself of a right to invoke necessity. 

b. Respondent was not threatened by grave and imminent peril 

123. In order to be exempt from liability by virtue of necessity, a state’s action has to aim at 

protecting its interests from “grave and imminent peril”143. In Enron v. Argentina, the tribunal 

closely examined whether Argentina’s actions against the US investors were justified by threat 

of grave and imminent peril. The Argentinian crisis was much broader than the one encountered 

by Dagobah, still, the Enron v. Argentina tribunal held that although the government had a duty 

to prevent the worsening of the situation, there was “no convincing evidence that the events 

were out of control or had become unmanageable”144. As it was explained by the LG&E v. 

Argentina tribunal, the assessment of peril has to answer the question whether it was “extremely 

grave” and imminent - “in the sense that it [would] soon occur”145. 

124. If this Tribunal applies the above reasoning to the case at hand, it will come to an inevitable 

conclusion that governmental actions severely harming essential financial interests of foreign 

investors cannot be justified by “several demonstrations and social unrest”, “large-scale 

dismissals” or even spiking inflation146. In the Answer to RFA Respondent vaguely states that 

it was acting “to reduce the debt to a sustainable level and to regain access to the world’s 

capital markets […] without compromising the state’s basic functions”147. This bold statement 

is clearly insufficient to legitimize its actions. 

125. Thus, it cannot be reasonably stated that Respondent undertook debt restructuring in order to 

prevent “grave and imminent peril” within the meaning of Art. 25(1)(a) of the ILC Draft. 

c. Respondent’s actions impaired Claimant’s essential interests 

126. Pursuant to Art. 25(1)(b) of the ILC Draft, necessity may not be invoked if it would “seriously 

impair an essential interest of the State or States towards which the obligation exists, or of the 
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international community as a whole” 148. Despite this wording, Claimant submits that it – as 

a hedge fund holding a number of the Bonds149 – may enjoy protection provided by this 

provision.  

127. The tribunals deciding disputes between American investors and Argentina held that these 

investors may raise claims pursuant to customary international law traditionally reserved for 

state parties, including those arising from Art. 25 of the ILC Draft. For example, the CMS v. 

Argentina tribunal held that the US-Argentina BIT was of interest to investors themselves as 

“specific beneficiaries” of the treaty and that their financial interests were indeed essential 

within the meaning of this provision150. Since the facts of the present case closely resemble 

those of CMS v. Argentina, Claimant submits that it may, despite not being a state, be a victim 

of impairment of its essential interests.  

128. Claimant’s financial losses fall within the scope of Art. 25(1)(b) of the ILC Draft. What is more, 

they are disproportionally high in comparison to the amount of savings to Respondent’s budget 

due to restructuring of Bonds. As the tribunal put it in Russian Indemnity case: 

“[i]t would be a manifest exaggeration to suggest that the payment of the 

relatively minimal sum of about six million francs owed to the Russian 

creditors would jeopardise the existence of the Ottoman Empire or gravely 

compromise its domestic or international situation”151. 

129. Similarly in the case at hand, Respondent may not reasonably argue that thanks to the money it 

saved by virtue of its debt restructuring, it was able to cure its entire economy. Therefore, 

impairment of Claimant’s essential economic interest is yet another bar to Respondent’s 

invocation of necessity. 

d. Respondent contributed to the alleged state of necessity 

130. In Claimant’s view, Respondent’s arguments about the occurrence of necessity as such in the 

case at hand are erroneous. However, if this Tribunal finds otherwise and also holds that all the 

affirmative prerequisites of invoking necessity have been met, Claimant submits that 

                                                 

148 Art. 25(1)(b) ILC Draft. 

149 Record, Uncontested Facts, p. 4, ¶ 22. 

150 CMS v. Argentina, ¶358, Bjorklund I, p. 488. 
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Respondent is precluded from raising this defense because it contributed to the emergence of 

necessity. 

131. Pursuant to Art. 25(2)(b) of the ILC Draft, a state cannot raise the defense of necessity if it “has 

contributed to the situation of necessity”. Under this provision, the contribution must be 

“sufficiently substantial and not merely incidental or peripheral”152. In Gabčíkovo-Nagymaros 

Project case, the court found that Hungary could not enjoy necessity because it “had helped, 

by act or omission, to bring [the state of necessity] about” 153. In CMS v. Argentina, the tribunal 

found that the roots of the financial crisis in Argentina could be attributed to the policies of 

successive administrations, and that “government policies and shortcomings significantly 

contributed to the crisis and the emergency” 154. Although there were also exogenous factors, 

in tribunal’s view, they “did not exempt the Respondent [Argentina] from its responsibility in 

the matter”155. The Enron v. Argentina tribunal also stated that: 

“to an extent there has been a substantial contribution of the State to 

the situation of necessity it cannot […] be claimed that the burden falls 

entirely on exogenous factors” 156. 

132. The tribunal noted that the fact that the crisis could not be attributed to any particular 

administration but was the result of a problem whose effects had been compounded for a long 

time, does not alter its conclusion that raising defense of necessity was inadmissible157. 

133. Similarly in the case at hand, Claimant submits that Respondent has contributed to the alleged 

state of necessity. It is always the government’s responsibility to conduct policies that would 

prevent economic crisis from occurring. As noted by the Enron v. Argentina and Sempra v. 

Argentina tribunals, a government is not exempt from liability for contribution merely because 

it is attributable to former administrations158. With regard to the reasons for Dagobah’s 

economy setback, we know about the long unaddressed issue of tax evasion159 and failure to 

                                                 

152 Crawford, p. 185. 

153 Gabčíkovo-Nagymaros Project Case, p. 46. 

154 CMS v. Argentina, ¶329. 

155 Ibid. 

156 Enron v. Argentina, ¶312. 
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comply with IMF recommendations for coping with the crisis160. In light of that, Claimant 

submits that Respondent contributed to the alleged state of necessity. For example, it did not 

take up necessary measures to overcome tax evasion which would certainly let it gather 

additional funds. What is more, by failing to implement all the IMF recommendations, 

Respondent deprived itself of the right to claim that it did everything it could to improve its 

economic situation. Thus, Claimant states that Respondent substantially contributed to the crisis 

it has been suffering from and consequently, it cannot invoke necessity with regard to actions 

arising as a result of it. 

134. To conclude, it has to be stated that a failure to comply with scarcely one prerequisite of 

necessity renders the defense inadmissible. In the case at hand, Respondent did not satisfy as 

many as four of them. In light of that, Respondent’s invocation of necessity has to be dismissed 

by the Tribunal. 

iii. In any event, Respondent failed to comply with treaty-based requirements of 

invoking necessity 

135. As discussed above, Claimant submits that Art. 6(2) of the BIT should be read as a reflection 

of customary international law. However, if the Tribunal finds otherwise and decides that the 

said provision constitutes a distinct, treaty-based defense, Respondent still cannot resort to it in 

order to be exempt from liability for breaching the BIT. 

136. According to the CMS v. Argentina Annulment Proceeding, Art. XI of US-Argentina BIT 

(which, as mentioned above, is almost identical to the respective BIT provision161) is a separate 

defense from the necessity defense under customary international law and that the two are 

substantively different162. The LG&E v. Argentina tribunal suggested that the treaty-based 

defenses should be measured against different and less stringent standards than those flowing 

from customary international law163. However, it has also been stated that such emergency 

necessity clauses: 
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“should not be construed in a manner that places the investor into 

a less favourable legal situation than that accorded under customary 

international law”164. 

137. The purpose of the BIT is to protect the investors' legitimate interests. As the treaty itself does 

not contain specific directives of interpretation of Art. 6(2) of the BIT, this provision may not 

be interpreted to the detriment of Claimant when compared with its situation under customary 

international law. 

138. Therefore, Respondent may not claim exemption from liability for breaching the BIT on the 

basis of the self-sufficient treaty-based defense from Art. 6(2) of the BIT due to its undefined 

scope of application. 

139. In conclusion, because Respondent’s actions failed to comply with the prerequisites of invoking 

necessity, Respondent is not exempt from liability for the losses incurred by Claimant as a result 

of Respondent’s breach of fair and equitable treatment standard from Art. 2(2) of the BIT. 
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RELIEF REQUESTED 

Claimant respectfully requests this Tribunal to: 

I. Decide it has jurisdiction to hear this dispute. 

II. Decide that the claims in the dispute at hand are admissible. 

III. Decide that Respondent violated Article 2(2) of the BIT by executing its sovereign debt 

restructuring program. 

IV. Decide that Claimant has the right to receive compensation for losses caused by 

Respondent’s violation of Article 2(2) of the BIT. 

V. Order that the arbitration proceed to the issue of determination of damages. 

 

 

 

Counsels for Claimant 

TEAM DONOGHUE 

20 September 2014 


