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STATEMENT OF FACTS 

 

A. Introduction  

  

1. The Respondent will attempt to undermine the Tribunal’s authority by baselessly denying 

the jurisdiction of this case. Further, the Respondent will try to justify its abhorrent 

violations of international investment law and will arbitrarily abuse the rights of necessity. 

The Claimant will demonstrate that this Tribunal has the full power to make a judgment 

on this case. Moreover, the illegality of the Respondent’s measures which violated the 

fair and equitable standard will be proven, as well as the inapplicability of the non-

precluded measure and the customary international law of necessity. 

  

2. The Respondent is a democratic emerging market with a long history of a stable economy 

until the end of the 1980s. However, in 2001, after a decade of heavy borrowing on 

international financial markets and long ensuing tax evasion problems, the Respondent 

faced a two-and-a-half year long economic crisis due to unsustainable debt problems. 

Failing to learn from this costly lesson, the Respondent made the same mistakes, 

obstinately sticking to its expansive borrowing policies without complementing it with 

adequate reforms on the revenue side. Blindly following the strict austerity measures 

recommended by the IMF, the Respondent stifled its own economy, rendering it 

vulnerable to the 2008 global recession. In 2010, the Respondent once again plunged into 

a long-term recession, adopting unilateral measures that infringed upon the rights of its 

sovereign bondholders. 

  

3. The Claimant wishes to seek remedy for these egregious violations, which deprived the 

Claimant of its rights protected under the BIT. The claims should be accepted because, as 

the Claimant shall show, the Tribunal has jurisdiction over these claims and the 

Respondent’s measures amounted to a violation of the fair and equitable treatment 

standard and a crude attempt to shift the burden of its own economic mismanagement to 

individual investors, including the Claimant, in a manner unacceptable and unforgiveable 

under international investment law.  

 

 



B. Preliminary facts 

 

4. The Claimant is Calrissian & Co., Inc., a hedge fund incorporated in and in accordance 

with the laws of the Corellian Republic, a developed country which has a sophisticated 

financial and banking industry. The Claimant holds approximately 10% of the aggregate 

nominal value of the outstanding sovereign bonds.  

 

5. The Respondent is the Federal Republic of Dagobah, an emerging market state which 

restored democracy in the late 1960s. 

 

6. Dagobah and Corellia are neighboring counties which have maintained a close diplomatic 

and economic relationship. In 1992, the two countries entered into the “Agreement 

between the Corellian Republic and the Federal Republic of Dagobah for the Promotion 

and Protection of Investments.” This agreement included a non-exhaustive definition of 

protected transactions and provided no evidence at all that the parties intended to exclude 

sovereign bonds from the list of protected investments. 

 

C. The 2001 economic crisis and the interpretative ad-hoc PCA award 

 

7. In early 2001, Dagobah was faced with an unsustainable debt burden and descended into 

a two-and-a-half year long economic crisis. On 7 May 2001, the Dagobahian government 

restructured its sovereign debt adhering to the recommendations of the International 

Monetary Fund in an attempt to rectify the situation. The restructuring process at this time 

required the consent of all bondholders, which ultimately was given and resulted in a 

successful restructuring. 

 

8. Concerned with the effects that Dagobah’s restructuring might have on its own economy, 

Corellia decided to clarify the language of the Corellia-Dagobah BIT. As the parties were 

unable to agree on whether the treaty protection extended to sovereign bonds and, 

therefore, whether Corellian holders of Dagobah’s sovereign bonds were protected by the 

framework of the BIT, Corellia commenced arbitral proceedings against Dagobah, 

administered by the Permanent Court of Arbitration. 

 



9. On 29 April 2003, the PCA Arbitral Tribunal decided, by majority, that sovereign bonds 

were investments within the definition of the Corellia-Dagobah BIT. No litigation 

proceedings were pursued by Corellian nationals against Dagobah in respect to its 

sovereign debt restructuring because 100% of the Corellian bondholders had already 

accepted the restructuring offer made by Dagobah. 

 

10. Dagobah’s representatives publicly voiced their disagreement with the PCA decision, but 

stated that Dagobah would not prolong the dispute by challenging the award, since the 

negotiations with Corellian bondholders were successful. 

 

D.  The Dagobahian economy severely affected by the global crisis  

 

11. The catastrophic effects of the 2008 global financial meltdown began to emerge in the 

unprepared and fragile Dagobahian economy in 2010. In 2011, the IMF declared that the 

debt, which amounted to $400 billion, had become unsustainable. Once again, the 

Dagobahian economy was facing a long-term recession primarily due to its over-reliance 

on borrowing and massive tax evasion. 

 

12. Although the economic problems arose out of a lack of reform on the revenue side, the 

Respondent went ahead with its austerity measures which subsequently suffocated the 

economy. Later in 2011, the IMF suggested the implementation of various measures to 

recover the debt-to-GDP within the next 10 years. Instead of declaring a short-term quick 

fix, the IMF recommended a steady and long-term schedule.  Among the many measures, 

the Respondent decided to adopt only one measure, a new sovereign debt restructuring.  

 

E. The Sovereign Restructuring Act and the restructuring process 

 

13. On 28 May 2012, Dagobah unilaterally enacted the Sovereign Restructuring Act, which 

provided that if a qualified majority of the owners of 75% of the aggregate nominal value 

of all outstanding bonds agreed to modify the terms of the bonds, that decision would 

bind all remaining bondholders. This kind of collective action mechanism was not present 

in the previous restructuring of sovereign bonds and it bound all the bondholders 

retroactively. The Respondent did not invite the bondholders to participate in the 

legislative process.  



 

14. While Dagobah consulted a committee representing the owners of approximately 50% of 

the aggregate nominal value of the bonds, the time-limit to reply to the invitation to 

participate was only three days. The Respondent refused to allow the Claimant’s 

participation despite making it clear that the Claimant’s wished to participate within a 

week. The Respondent prepared the exchange offer while declining the Claimant’s 

participation. 

 

15. On 29 November 2012, the Dagobahian government carried out a debt exchange, forcing 

upon a 30% haircut of the net value of the outstanding sums under the original bonds. 

This was a significant rise from the haircut of less than 20% in the previous debt 

restructuring. 

  

16. More than 85% of holders of bonds subjected to the SRA decided to participate in the 

exchange offer. On 12 February 2013, due to the terms of the SRA, all of such bonds 

were exchanged for new ones on the terms provided by the exchange offer, while 

completely disregarding the views of the minority shareholders. 

 

F. The Claimant’s claims 

 

17. On 30 August 2013, the Claimant that owned sovereign bonds subjected to the SRA, 

whose views were ignored during the exchange offer, commenced arbitral proceedings 

before the Arbitration Institute of the Stockholm Chamber of Commerce. 

 

18. The Claimant asserts that the Sovereign Debt Restructuring Act, which contained a 

retroactive implementation of the collective action mechanism without the consent of the 

bondholders, and the debt restructuring process itself constituted a violation of the fair 

and equitable treatment standard of protection contained in Article 2(2) of the BIT and 

requested full compensation for the losses incurred. 



PART ONE: JURISDICTION 

 

INTRODUCTION 

 

19. The case at hand concerns numerous unlawful sovereign acts carried out by the 

Respondent which severely undermined the Claimant’s enjoyment of its rights protected 

under the BIT. The Claimant submits that the Tribunal has been properly constituted and 

has jurisdiction for several reasons.  

 

20. First, the Tribunal has jurisdiction over the present claims based on the alleged breaches 

of the fair and equitable treatment standard enshrined under the BIT. This is enough to 

establish a treaty-based claim.  

 

21. Second, the Claimant meets all formal jurisdictional requirements under the BIT, as 

sovereign bonds are an investment, an idea approved earlier by the PCA award, and the 

Claimant fulfills the requirements of an investor.  

 

 

 

 



I. THE TRIBUNAL HAS JURISDICTION TO DECIDE THE PRESENT DISPUTE BASED 

ON THE TREATY CLAIMS 

 

22. A breach of an investment treaty and a breach of a contract give rise to different questions. 

Treaty claims are distinct from claims for contract violations, even when they arise out of 

the same facts.  This principle of conceptual separation is now well established.1  

 

23. At the same time, contrary to the Respondent’s approach in this case, the fact that a 

breach may give rise to a contract claim does not mean that it cannot also – and separately 

– give rise to a treaty claim.2 A particular investment dispute may simultaneously involve 

issues of the interpretation and application of the BIT provisions and questions of the 

contract.3 

 

24. The fact that the BIT does not endow the Tribunal with jurisdiction to consider contract 

claims does not imply that the Tribunal has no jurisdiction to consider treaty claims 

against a host State which at the same time could constitute breaches of the contracts.4 

 

25. Below, the Claimant will demonstrate that: (A) The present dispute is in connection with 

an investment; (B) In any event, the claims submitted by the Claimant are well-

established treaty claims over which the Tribunal has jurisdiction; and therefore (C) The 

forum selection clause contained in the bonds does not preclude this Tribunal’s 

jurisdiction.  

 

A. The present dispute concerns an investment 

 

26. The dispute resolution clause under Article 8 of the Corellia-Dagobah BIT offers choice 

of forum for the resolution of disputes “in connection with an investment.” This provision 

does not incorporate a narrower formulation, requiring that the investor’s claims allege a 

breach of the BIT provisions. Therefore, if interpreted according to the VCLT, the 

requirements for arbitral jurisdiction do not necessitate that the Claimant allege a breach 

                                                           
1 Siemens, para.180; AES, para.90 
2 Impregilo, para.258 
3 Vivendi, para.60 
4 Impregilo, para.219 



of the BIT itself: it is sufficient that the dispute relates to an investment made under the 

BIT.5  

 

27. This may stand in contrast with, for example, Article 7 of the Corellia-Dagobah BIT, 

which refers to disputes concerning the interpretation or application of this Agreement,6 

or with a respective clause in the NAFTA, which provides that an investor may submit to 

arbitration a claim that another party has breached an obligation under specified 

provisions of the particular chapter of the agreement.7 

 

B. In any event, the Claimant’s claims are well-established treaty claims over 

which the Tribunal has jurisdiction 

 

1) The Respondent’s measures amounted to a sovereign act 

 

28. A breach of the treaty happens when the circumstances and/or the behavior of the host 

State appear to derive from its exercise of sovereign state power. Whilst the exercise of 

such power may have an impact on the contract and its equilibrium, its origin and nature 

are totally foreign to the contract.8 

 

29. The claims at issue are treaty claims on the basis that they do not arise from the mere fact 

that the Respondent failed to perform its payment obligations under the bond contracts 

but from the fact that it intervened as a sovereign by virtue of its State power to 

unilaterally modify its payment obligations towards its bondholders, including the 

Claimant. In the process of doing so, the Respondent breached substantive obligations 

under the BIT.9  

 

30. The SRA was promulgated through the Respondent’s act as a sovereign power outside of 

the contractual framework.10 The Respondent enacted the legislation that freed itself from 

part of its debt obligations, which the Respondent had undertaken prior to such legislation. 

                                                           
5 Vivendi, para.55 
6 Corellia-Dagobah BIT, Article 7 
7 NAFTA, Article 1116 
8 Abaclat, para.318 
9 Procedural Order No 1, p.29 
10 Uncontested Facts, para.17 



Such behavior was made possible, not from any contractual argument or mechanism, but 

rather from the Respondent’s exercise of its sovereign power.11 

 

2) The Respondent’s measures violated the Claimant’s legal rights under 

the BIT 

 

31. Furthermore, a treaty claim is necessarily based on a violation of right(s) protected under 

the treaty.12 The Claimant alleges that the Respondent, by unilaterally implementing the 

SRA, violated Article 2 of the BIT by (1) frustrating the Claimants’ legitimate 

expectations as investors, (2) depriving the Claimant of its access to justice, and (3) acting 

in a coercive manner.13  

 

32. The Tribunal should apply a prima facie standard to determine whether the facts alleged 

may constitute breaches of the BIT. At the jurisdictional phase, the Claimant needs only 

to make a prima facie showing of treaty breaches, meaning whether the facts as alleged 

by the Claimant in this case, if established, are capable of constituting a violation of the 

provision(s) of the BIT which have been invoked.14 If the answer is in the affirmative, the 

facts alleged would be capable of violating the BIT. This test has been accepted as a fair 

balance between a more stringent standard which would imply examining the merits at 

the jurisdictional stage, and a lighter standard which would be based entirely on the 

Claimant’s characterization of its claims.15 

 

C. The forum selection clause contained in the bonds does not preclude the 

Tribunal’s jurisdiction 

 

33. As the claims at issue are treaty-based claims, the Tribunal convened under the Corellia-

Dagobah BIT is fully entitled to decide on the present dispute. The forum selection clause 

granting exclusive jurisdiction to the Respondent’s domestic courts does not preclude this 

Tribunal from exercising its jurisdiction.  

 

                                                           
11 Abaclat, para.325 
12 SGS, paras.161-162 
13 Procedural Order No 1, p.29 
14 Abaclat, para.303; Saipem, para.84; Impregilo, para.254 
15 Saipem, para.85; Oil Platforms, paras.16-17 



34. Where the fundamental basis of the claim is a treaty laying down an independent standard 

by which the conduct of the parties may be judged, the existence of an exclusive 

jurisdiction clause in a contract cannot operate as a bar to the application of the treaty 

standard.16 

 

35. A State cannot rely on an exclusive jurisdiction clause in a contract to avoid the 

characterization of its conduct as internationally unlawful under a treaty. 17  Forum 

selection clause applies only to the claims based on contractual rights, and does not cover 

treaty claims.18 It does not apply in the present case since the essential basis of Claimant’s 

claims are violations of treaty obligations.  

 

36. In any event, even if parts of the claim are deemed contractual in nature, this Tribunal still 

has jurisdiction to hear the claim. In situations where an investor, such as the Claimant, 

has a right under both the contract and the treaty, it has a self-standing right to pursue a 

remedy accorded by the treaty.19 Therefore, even if the present claim deals with violations 

of both the contract and the BIT, the Claimant still has the right to settle the dispute 

before this Tribunal.  

 

37. In light of the abovementioned arguments, the Claimant invites the Tribunal to conclude 

that the nature of the dispute at hand warrants its jurisdiction. 

 

 

                                                           
16 Vivendi, para.101 
17 Ibid., para.103 
18 Abaclat, para.498 
19 Bayindir, para.167 



II. THE REQUIREMENTS FOR THE TRIBUNAL’S JURISDICTION UNDER THE 

BIT ARE MET 

 

38. The Corellia-Dagobah BIT constitutes the governing law for the present proceedings. 

Under Article 8(1) of the BIT, the Tribunal has jurisdiction over the disputes “between an 

investor of one Party and the other Party in connection with an investment.”20  

 

39. A treaty-based arbitration is a unique category of arbitration where the contracting States 

consent to claims by all the present and potential investors subject to the satisfaction of 

the nationality requirement along with the fulfillment of requirements for a valid 

investment.21 

 

40. The Claimant will show that: (A) The Claimant’s sovereign bonds are an investment 

within the meaning of the Corellia-Dagobah BIT; and (B) The Claimant qualifies as an 

investor under the BIT. 

 

A. The Claimant’s sovereign bonds are an investment within the meaning of the 

Corellia-Dagobah BIT 

 

1) Article 1 of the BIT provides a non-exclusive list of investments 

protected 

 

41. Article 1 of the BIT defines the term “investment” in the following terms: 

“…“investment” means every asset that an investor owns or controls, directly or 

indirectly, that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the expectation of 

gain or profit, or the assumption of risk. Forms that an investment may take 

include:  

i. an enterprise;  

ii. shares, stock, and other forms of equity participation in an enterprise;  

iii. turnkey, construction, management, production, concession, revenue-sharing, 

and other similar contracts;  

iv. intellectual property rights;  

v. licenses, authorizations, permits, and similar rights conferred pursuant to 

domestic law;  
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vi. other tangible or intangible, movable or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges.” 

 

42. As seen, Article 1 defines an investment in broad, illustrative and non-exhaustive terms 

by using the phrase “forms that an investment may take include.” This definition of 

investment, if interpreted according to the general rules of interpretation under the VCLT, 

covers investments in any other forms that may not have been mentioned in the definition 

clause. 22 The ordinary meaning of “may include” clearly suggests that the list is merely 

exemplary and non-exhaustive. Therefore, coupled with the broad aims of the BIT 

outlined in the Preamble, Article 1 should not be interpreted as having restricted the 

category of activities or dealings that qualify as an investment.  

 

43. To further substantiate the previous argument, the Claimant would like to direct the 

Tribunal's attention to other investment treaties. Had the drafters intended to exclude 

sovereign bonds from Article 1 of the BIT, they would have explicitly excluded sovereign 

bonds from that definition.  

 

44. For example, Article 1 of Canada Model BIT makes clear, under the definition of 

investment, that this term “does not include a debt security, regardless of original 

maturity, of a state enterprise.”23 Similarly, in delineating the meaning of investment, the 

Investment Agreement for the COMESA Common Investment Area explicitly excludes 

“a loan to a Member State or to a Member State Enterprise.”24  

 

45. In the present case, the Corellia-Dagobah BIT does not contain such explicit, declaratory 

statements expressing exclusion and therefore the list must be interpreted as it is, namely 

as being non-exhaustive.   
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2) Moreover, sovereign bonds fall under the transactions listed, namely 

under intangible property in Article 1 of the BIT 

 

46. Aside from the fact that the list of protected assets in Article 1 of the BIT is non-

exhaustive, the Claimant further submits that sovereign bonds can be categorized under 

the listed “intangible property” on the basis that many jurisdictions include bonds or debt 

instruments under this category.  

 

47. To illustrate, the Black's Law Dictionary defines intangible property as “representative 

and evidence of value, such as certificates of stock, bonds, promissory notes, and 

franchises.” Moreover, the New York State Department of Taxation and Finance includes 

bonds and shares of stock as intangible personal property.25 Further, debt instruments, 

such as shares and book debts, fall under intangible assets according to the Singapore 

Company Law.26 Therefore, it is reasonable for the Claimant to argue that sovereign 

bonds fall under intangible property under Article 1 of the BIT.  

 

3) The Claimant’s bonds meet the investment requirements under Article 

1 of the BIT 

 

48. The definition of an investment under Article 1 of the BIT contains three exemplary 

requirements for an asset to qualify as an investment protected under the BIT: the 

commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk.27 Sovereign bonds at issue fulfill all three of these characteristics.  

 

49. The bonds were acquired by the Claimant in the secondary market and thus satisfy the 

commitment of capital condition. 28  

 

50. The sovereign bonds present a debt obligation of the Respondent to pay periodic interest 

payments (i.e. coupons) and the principal at the maturity date to the Claimant in 

accordance with the terms of the bonds. Therefore, the bonds meet the requirement of 

expectation of gains or profit.   
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51. The Claimant, by acquiring sovereign bonds, bore the risk of a sovereign default and risks 

of political nature, such as the unilateral change(s) in the terms of the bond by the issuing 

State through its exercise of sovereign power.  

 

52. In light of the arguments submitted above, the Claimant requests the Tribunal to conclude 

that the sovereign bonds at issue fall under the definition set forth in Article 1 of the BIT, 

and thus meet the jurisdictional requirements of the existence of an investment. 

 

4) An interpretation of the definition of investments by the PCA 

Tribunal should be given due consideration  

 

53. While not formally binding, the previous tribunals’ decisions are cited and relied upon with 

regularity, by both the court itself and by the counsel appearing before it. Notwithstanding the 

fact that international investment law does not follow the principle of stare desisis, precedents 

are the stones in the growing edifice even if in theory the builders are free not to continue to 

build upon them.29 

 

54. It is, nonetheless, reasonable to assume that international arbitral tribunals, and this 

particular Tribunal, will take into account the precedents established by other arbitration 

organs.30 

 

55. The 2003 decision issued by the PCA holding that sovereign bonds fall within the 

meaning of an “investment” under Article 1 of the BIT is highly relevant to this dispute. 31 

The PCA tribunal was convened under Article 7 of Corellia-Dagobah BIT, and its 

decision involved a purely conceptual analysis on the matter of treaty interpretation, more 

specifically the meaning of “investment” in respect of the same subject matter at issue in 

the present arbitration.32  

 

56. In any event, the Respondent is barred from raising the same issue with regards to the 

interpretation of the term “investment” by the doctrine of collateral estoppel. Although 
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this doctrine was developed and widely used in English and American common law, its 

application is not limited to legal systems governed by the common law. Collateral 

estoppel has been applied to international arbitration on the basis that it is recognized in 

public international law and other legal systems have similar preclusion rules.33 

 

57. Collateral estoppel or issue preclusion bars an issue that has been decided in a particular 

case to be raised again in any subsequent litigation that involves the same issue. 

Collateral estoppel does not require exact identity of the parties. Instead, substantial 

identity suffices, assuming meaningful commonality of interest.34 In other words, each 

party to the subsequent proceedings must have been a party to the earlier proceedings and, 

if not, must be a privy of the party. A privy may include those whose interests are 

represented by one with authority to do so.35  

 

58. In the case at hand, after being pressured by the demands of its nationals, Corellia 

commenced arbitral proceedings against Dagobah, administered by the PCA, on the 

interpretation issue that had arisen between the two parties. 36 Therefore, it is clear that the 

measure was taken to ensure the protection of Corellian bondholders.37  

 

59. Moreover, Article 1 of Corellia-Dagobah BIT defines a national of a Party as any legal 

person established in the Territory of one of the Parties in accordance with the respective 

national legislation.38  The Claimant in the present dispute is a Corellian hedge fund 

incorporated in, and in accordance with the laws of, the Corellian Republic. 39  As a 

national of Corellia and as Corellian bondholders, it is clear that the Claimant is a privy of 

the Corellian Republic, meaning its legal interests were represented in the 2003 dispute 

before the PCA.  

 

60. As mentioned above, the final PCA decision between Corellia and Dagobah that was 

issued on 29th April 2003 already gave the definition of investment under the Corellia-
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Dagobah BIT. 40 As a consequence, the same issue cannot be raised in this arbitration and 

hence sovereign bonds should be given the protection accorded to investments under the 

BIT. 

 

61. If this Tribunal were to depart from the PCA award, such a decision would create an 

uncertain landscape for existing and potential investors under the BIT. This idea has been 

echoed by a number of legal scholars, such as Anthea Roberts, who argue that state-to-

state awards should be binding on, or at least be highly persuasive with respect to, future 

investor-state tribunals in order to promote certainty and consistency. 41  This is 

particularly important in light of the fact that predictability and stability underlie the 

proper functioning of investments and, by extension, the market as a whole.  

 

62. For the aforementioned arguments, this Tribunal constituted in accordance with the BIT’s 

investor-State dispute settlement provision has jurisdiction over the present claims. 

 

B. The Claimant fulfills the requirements of an investor under Article 1 of the 

Corellia-Dagobah BIT  

 

63. Under Article 1 of the BIT, an investor of a Party means a Party or a national of a Party 

that attempts to make, is making, or has made an investment in the territory of the other 

Party.42 As shown above, the Claimant is a national of Corellia and made an investment. 

 

64. Although the term “territory” is defined in the same Article 1 as “the territory of the 

Parties, as well as the territorial sea and any maritime area,”43 when determining the 

meaning of the phrase “in the territory” in the context of investments of a purely financial 

nature such as sovereign bonds, the Tribunal should apply a different test distinct from 

the one used for physical property.  

 

65. With respect to financial investments, the requirement of territorial link is satisfied when 

the funds are ultimately made available to the host State and contributed to the host 
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State’s economic development.44 In establishing the existence of the territorial link, the 

relevant question is whether the funds made available to the host State were used by the 

beneficiary of the credit, in this case the Respondent state, so as to finance its various 

governmental needs. It is clear that the Respondent, by issuing the bonds, received an 

amount of credit to finance its needs and that the bonds formed a part of Dagobah’s state 

budget.45 

 

66. Moreover, the fact that the Claimant purchased the sovereign bonds in the secondary 

market should have no bearing on the existence of the territorial link under the BIT.46 

Although the issuance of the bonds took place in two separate stages at different points in 

time - one from the state to the underwriter in the primary market, and the other from the 

underwriter to individual purchasers in the secondary market - it is important for the 

Tribunal to examine the two stages holistically as one economic operation because they 

make only sense together.47 Quite simply, in the absence of the former stage, the latter 

stage would not have even been possible. The lump sum payment is an advance made by 

the underwriters to the state on the future payment of individual investors.”48  

 

67. The territorial link is also traceable by the debt obligation of the Respondent to pay 

periodic coupons and the principle to the Claimant in accordance with the terms of the 

bonds. Therefore, although the Claimant purchased the bonds in the secondary market 

and the payment was not made directly to the Respondent, the continuance of the 

Respondent’s debt obligation can serve as proof of the unified nature of the economic 

operation governing sovereign bonds.  

 

68. In conclusion, the Claimant qualifies as an investor under Article 1 of the BIT, being a 

national of a Party that made an investment in the territory of the other Party. For these 

reasons, the Claimant may resort to arbitration pursuant to the investor-State provision 

contained in the BIT, and thus this Tribunal has jurisdiction over the claims submitted by 

the Claimant. 
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SUMMARY 

 

69. The legal principle of pacta sunt servanda, which serves as the bedrock of all 

international agreements, stipulates that all contracts are sacred and that obligations 

included therein should be respected. Consistent with this line of reasoning, the Claimant 

is of the opinion that the substantive obligations under the BIT should be fulfilled in all 

circumstances in accordance with the framework set forth in the treaty.  

 

70. The Claimant acknowledges the fact that the Respondent is currently undergoing 

financial difficulties, as well as the fact that States can take adequate measures to tackle 

those problems. However, those measures have to fall within the framework of the 

agreements. That is the underlying purpose of entering into a BIT – to stimulate the flow 

of foreign direct investment between the contracting states by establishing a stable 

framework under which private investments are granted legal protection from the whims 

of the host State.  

 

71. In contravention of such spirit of international investment treaties, the Respondent 

adopted measures that clearly fell outside the agreed framework. Such violations not only 

undermine the object and purpose of the BIT, but also threaten the legal power and 

stability of the treaties. Therefore, the Claimant respectfully requests that the Tribunal 

accept its jurisdictional submissions and thereby offer the Claimant an opportunity to 

present its arguments on the merits of the dispute at hand.   



PART TWO: MERITS 

 

INTRODUCTION 

 

72. The Corellia-Dagobah BIT was agreed between the two nations to promote greater 

economic cooperation between them with respect to investment by nationals of one 

Party made in the territory of the other Party, recognizing the importance of providing 

stable framework for investment. As a relevant party to the BIT, the Respondent bears 

the duty to provide investors of the Corellian Republic rightful protection to their 

investment enshrined in Article 2 and in accordance with the general international law.  

 

73. However, the Respondent failed to fulfill its obligation, by providing unreasonable 

measures in relation to its sovereign debt restructuring, thereby violating its duty to 

provide fair and equitable treatment. 

 

74. The Respondent attempts to free itself from liability by resorting to the necessity 

defense enshrined in Article 6 on the grounds that it has acted in good faith to reduce 

its debt to a sustainable level and to regain access to the world’s capital markets.49  

 

75. However, the Respondent cannot conveniently invoke Article 6, as state of necessity 

must be raised under truly exceptional circumstances. The Respondent also fails to 

meet the criteria for state of necessity under customary international law.  

 

76. Therefore, the Claimant is entitled to full compensation for the losses incurred as a 

result of the Respondent’s sovereign debt restructuring.  

 

 

 

 

 

                                                           
49 ARFA, para.11 



III. THE RESPONDENT’S ACTIONS VIOLATED FAIR AND EQUITABLE 

TREATMENT UNDER ARTICLE 2 OF THE BIT 

 

77. Article 2(2) of Corellia-Dagobah BIT provides that investments of each Party or of 

nationals of each Party shall at all times be accorded fair and equitable treatment. FET, 

the most frequently invoked standard in investment disputes, is a concept with the 

highest practical relevance and context-specific nature.50 Investment tribunals have 

recently given content to the meaning of the standard and have applied it to a broad 

range of circumstances.51 An examination of the practice of tribunals demonstrates 

that several principles can be identified, which are embraced by the standard of 

FET.52 These principles concern compliance with investors’ legitimate expectations, 

due process, and freedom from coercion and harassment.53  

 

78. By retroactively applying the collective action mechanism through enacting the SRA 

and subsequently restructuring its sovereign debt, the Respondent failed to observe 

the aforementioned principles, which would amount to a breach of the FET standard.  

 

A. The Respondent frustrated the Claimant’s legitimate expectations  

 

79. The investor’s legitimate expectations are based on the framework of investment 

existing at the time the investor is making a decision to invest.54 The framework on 

which the investor relies will consist of legislation and treaties, of assurances 

contained in decrees, licenses and similar executive assurances as well as in 

contractual undertakings. A reversal of assurances by the host state that have led to 

legitimate expectations will violate the principle of FET.55 

 

80. The Claimant’s legitimate expectations with regards to a stable framework of 

investment were defeated by the Respondent’s revocation of its previous 

representations and its inconsistent actions.  
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81. A host State will frustrate the investor’s legitimate expectation by revoking explicit or 

implicit representations made to investors.56 The foreign investor expects the host 

State to act consistently, so that it may know beforehand any and all rules and 

regulations that will govern its investments, to be able to plan its investment and 

comply with such regulations.57 Acting consistently means that the host State would 

not arbitrarily revoke preexisting decisions or permits issued by the State that were 

relied upon by the investor to assume its commitments as well as to plan and launch 

its business activities.58  

 

82. The Respondent made its representations to commit to a stable framework of 

investment explicitly, on which the Claimant’s expectations were legitimately 

grounded when the Claimant was making its decision to invest in 2005. 59  Such 

representations include the preamble of the BIT and express representations it made 

after the first sovereign debt restructuring in 2001.  

 

83. As stipulated in the Preamble of the Corellia-Dagobah BIT, both parties have agreed 

on the importance of maintaining a stable framework for investment and providing 

effective means of initiating legal action to enforce rights with respect to investment. 

60  Moreover, the Respondent made representations to “commit to a more stable 

economy and financial sector” after the first sovereign debt restructuring in 2001.61  

 

84. The Respondent contravened these representations by adopting the SRA that affected 

bonds issued before the legislation in 2012.62 A collective action mechanism that had 

retroactive effects was not included either in rules or regulations that would govern 

the Claimant’s bonds at the time of acquirement in 2005. As the rules governing the 

Claimant’s rights entitled to sovereign bonds were unexpectedly modified, the 

stability of the investment framework was seriously undermined. Such impairment led 

to the frustration of the Claimant’s legitimate expectations.  
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B. The Respondent’s measures violated due process 

 

85. The procedural dimension of the rule of law generally addresses the means by which 

the state applies the law to a particular individual. This dimension is largely governed 

by the principle of due process.63 

 

86. Procedural propriety and due process are essential elements of the rule of law and 

indispensable for fair and equitable treatment.64 The majority of modern-day FET 

claims relate to measures taken by the executive, and sometimes legislative, branches 

of a government in which the fundamental requirements of due process are applicable. 

States retain the right to regulate in the public interest but they must do so without 

violating the due process of law.65 

 

87. In a number of cases tribunals have held procedural shortcomings to be violations of 

FET. 66  This includes violations of the right to be heard, lack of notification of 

important legal steps, improper and discreditable court proceedings and executive 

intervention in court proceedings.67 

 

1) The Respondent violated the Claimant’s right to be heard 

 

88. Failure to provide the investor of a real opportunity to contest legislative decisions 

that affects its investment would breach due process.68 In the Rumeli case, even when 

the state organ invited the investors to an essential meeting regarding the contract, it 

was still adjudged a violation of due process because only a two-day period of 

notification had been given.69 

 

89. In this case, the Respondent did not invite the Claimant as one of the bondholders to 

participate in the legislative process of SRA despite the detrimental impact that such 
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legislation would have on the Claimant’s interests.70 Without an invitation to speak, 

mere notifications would not have practically granted a real opportunity to present the 

Claimant’s position. Absence of such formal invitation resulted in preventing the 

Claimant from exercising full autonomy to its own assets, as the collective action 

mechanism was adopted to the Claimant’s bonds. 

 

2) The Respondent applied legislative measures retroactively against the 

general principle of legality 

 

90. The general principle of legality instructs interpreters to apply legislation retroactively 

only if such application would not offend fundamental and peremptory principle of 

justice.71 Limiting an investor’s right to seek legal remedies is equivalent to depriving 

the investor of a valuable asset in violation of the BIT’s investment protections and 

the general principle of legality.72 

 

91. The Respondent’s application of the SRA offends fundamental and peremptory 

principle of justice, thus applying the legislation retroactively contravenes the general 

principle of legality. 

 

92. As a result of the Respondent’s introduction of the SRA with retroactive effects, the 

Claimant had its bonds exchanged against its will. The collective action clause 

included in the new bonds, by requiring at least 20% of bond value to initiate any 

legal action, severely limited the Claimant’s ability to protect its legal interests and 

thus deprived the Claimant of its valuable asset.  

 

93. Moreover, in the words of the preamble to the Corellia-Dagobah BIT, the two parties 

agreed to “the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment”.73 The Respondent’s actions of depriving 

the Claimant of opportunities to initiate legal action disregard both the letter and spirit 

of the BIT. Therefore, introducing the new bonds that contain unlawful clauses 

through the application of a retroactive legislation amounts to a breach of due process.  
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C. The Respondent’s measures were coercive 

 

94. A host State must grant the investor freedom from coercion or harassment by its own 

regulatory authorities. 74  A coercive action can take many forms, from arresting 

executives with improper reason to interfering with daily business operations.75  

 

95. A host State’s measures are deemed coercive when it (1) unilaterally alters the rights 

entitled to an investment, thereby forcing the investors to take an unwanted, costly 

action, (2) provides no compensation for the financial loss it caused to the investors, 

(3) takes measures with the intention to push the burden of its own wrongdoings to 

individual investors.76  

 

96. The Respondent applied the collective action mechanism to preexisting bonds through 

the legislation of the SRA with retroactive effects, forcing investors of minority to 

accept the exchange offer against their will. The Respondent did not provide any 

compensation to the bondholders who unwillingly accepted the haircut, and it is 

evident that the collective action mechanism functioned as a device to facilitate the 

process of sovereign debt restructuring in disregard of each bondholders’ will.  The 

measures themselves were an attempt to push the burden of the Respondent’s 

economic mismanagement to the individual bondholders, including the Claimant, 

burdening them in an excessive and unduly manner. 

 

97. In light of the submitted arguments, the Claimant invites the Tribunal to conclude that 

the Respondent failed to provide the Claimant with fair and equitable treatment, as the 

Respondent defeated the Claimant’s legitimate expectations, violated its obligation to 

provide due process, and acted in a coercive manner. The measures taken by the 

Respondent amounted to a breach of Article 2 of the BIT.  
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IV. THE RESPONDENT'S MEASURES CANNOT BE JUSTIFIED UNDER 

ARTICLE 6 OF THE BIT OR THE NECESSITY DEFENSE 

 

A. Respondent cannot invoke Article 6 of the BIT to justify its treaty violations 

 

98. The VCLT, of which Dagobah, Corellia and Yavin are parties, 77  requires giving 

principal consideration to the plain meaning of the language of the relevant treaty in 

accordance with its object and purpose, and secondary consideration to treaty context, 

along with, among other things, “any relevant rules of international law applicable in 

the relations between the parties.”78 Therefore, the plain meaning of the language of 

the BIT followed by the relevant rules of international law should be examined.  

 

99. Article 6 of the Corellia-Dagobah BIT provides that the treaty shall not preclude a 

party from applying measures that are necessary for the fulfillment of its obligations 

with respect to the maintenance or restoration of international peace or security, or the 

protection of its own essential security interests. Articles of similar nature with article 

6 of the BIT are customarily referred to as non-precluded measures. These clauses 

limit the applicability of investor protections under the BIT in exceptional 

circumstances, and allow States to take actions otherwise inconsistent with the 

treaty.79  

 

1) Unless expressly stated, non-precluded measures, such as those in 

Article 6, are not self- judging 

 

100. Truly exceptional and extraordinary clauses such as a self-judging provision normally 

must be expressly drafted to reflect that intent, as otherwise there can well be a 

presumption about not having that meaning in view of its exceptional nature.80 Many 

arbitration tribunals, in referring to the ICJ Awards in the Nicaragua, Gabcikovo-

Nagymaros and Oil Platforms cases, have held this view.81 The ICJ in the Gabcikovo-

Nagymaros case held that “the State concerned is not the sole judge of whether 
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conditions of necessity have been met.”82 If the state of necessity defense were self-

judging, then the exceptional state of necessity would swallow the rule, rendering the 

provision inoperative.83 Therefore the Tribunal, not the Respondent, should decide 

whether the interests of the host State constitute essential security interests under 

Article 6. 

 

2) The state of necessity must be invoked in the most exceptional and 

extraordinary circumstances 

 

101. Even if the Tribunal were to apply provisions regarding the state of necessity, it must 

be recalled that this is a most exceptional remedy subject to the very strict conditions 

because otherwise it would open the door to elude any international obligation.84  

Necessity must not be invoked unless strict conditions are met. 85  If strict and 

demanding conditions are not required or are loosely applied, any State could invoke 

necessity to elude its international obligations. This would certainly be contrary to the 

stability and predictability of the law.86 

 

3) The Respondent’s economic hardships were not dire enough to invoke 

Article 6 

 

102. In applying non-precluded measures, scale and intensity of the economic emergency 

must be assessed.87  Traditionally, a threat to the “very existence of a state” was 

considered to give rise to a claim of necessity. Right of using those means must be 

proved absolutely and indispensably necessary to the safety, and even to the very 

existence of the State. 88  The obligation for a State to execute treaties may be 

weakened if the very existence of the State is endangered, if observation of the 

international duty is self-destructive.  
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103. Tribunals in recent award decisions have not categorically ruled out the possibility 

that economic crisis could justify the invocation of necessity clause, yet they tend to 

adopt harsh and strict standards in determining whether economic crisis has 

threatened a State’s essential security interests.  

 

104. The catastrophic financial crisis the Argentine Republic went through from 2001 to 

2002 yielded various investor-state disputes concerning the bilateral investment 

treaties Argentina agreed to with other nations. By January of 2002, urban workforce 

unemployment rate was up to 25% and a majority of the population was living below 

the poverty line. Political and social instability was manifest as outbreaks of riots and 

looting leading to a s core of fatalities was spreading. From December 2001 to 

January 2002, five different presidents were appointed within 10 days. In response to 

the circumstances the Argentine government passed the Emergency law, and 

Argentine currency declined in value by seventy percent. Such drastic regulatory 

measures caused severe financial loss to investors.89 

 

105. Despite the gravity of the crisis that influenced almost every sectors of the nation, 

tribunals did not reach to the conclusion that Argentina’s crisis could justify the 

State’s measures against the treaty. Tribunals found that the Argentine crisis was 

severe but did not result in total economic and social collapse,90 or that the required 

level of economic distress was not met to trigger a valid application of the necessity 

defense.91 

 

106. The economic crisis the Respondent has gone through share several similarities with 

the Argentine crisis; it faced the risk of default, unemployment rate increased, social 

unrest erupted. However, it is also evident that the Respondent did not go through a 

crisis direr than Argentina. Unemployment rate of Dagobah was 14.1% lower than 

Argentina, and there is no sign of political instability in Dagobah, while Argentina’s 

political sector was extremely unstable, appointing five different presidents within 10 

days. Despite the gravity of the crisis, tribunals that dealt with the Argentine crisis 
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rejected Argentina’s claims to the state of necessity in general. Some found that the 

Argentine crisis did not result in total economic and social collapse.92  

 

107. Moreover, the financial crisis in 2008 affected many nations around the world and is 

perceived as a global phenomenon. 93  The Respondent is not going through 

exceptional difficulties that can conveniently liberate it from all of its obligations to 

protect the investors under the BIT.   

 

108. As aforementioned, scale and intensity of the crisis must be assessed to invoke the 

state of necessity. Therefore, the Respondent has to prove how severely and 

exceptionally its essential security interest was threatened compared to economic 

crisis in other cases in which the State failed to invoke necessity defense.  

 

109. In light of submitted arguments, Claimant invites the Tribunal to conclude that the 

economic hardship the Respondent has experienced cannot excuse its violations of the 

BIT.   

 

B. The Respondent cannot invoke the state of necessity under customary 

international law 

 

110. As a secondary consideration, the customary international law rules of state 

responsibility, including those governing the defense of necessity, should be taken 

into account.   

 

111. The Corellia-Dagobah BIT is already rich with references to the backdrop rules of 

international law including customary rules, encompassing standard clauses of 

protection including national treatment and fair and equitable treatment under Article 

2, full protection against expropriation under Article 4 and transfers under Article 3. 

Moreover, Article 8(3) of the BIT provides that the tribunal shall decide the issues in 

dispute in accordance with any relevant rules of international law. 
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112. Article 25 of the ILC Articles on State Responsibility is one of the relevant rules of 

international law applicable in the relations between the parties, which, under the 

VCLT, need to be used when interpreting the Corelllia-Dagobah BIT. ILC Articles 

are generally accepted as a codification of existing international law on necessity as a 

reason to preclude wrongfulness. 

  

113. Explicitly in the Gabcikovo-Nagymaros Case, the International Court of Justice, after 

restating the requirements contained in Article 33, the predecessor provisions of 

Article 25 containing what is now included in Article 25(1)(a) and Article 25(2)(b), 

concluded that those conditions reflect customary international law.94 

 

114. Therefore, the tribunal should additionally look into conditions under Article 25 of the 

ILC Articles on State Responsibility to evaluate The Respondent’s necessity defense.  

 

115. Article 25 of the ILC Articles on State Responsibility provides: 

Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act: 

(a) is the only means for the State to safeguard an essential interest against a 

grave and imminent peril and; 

(b) does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 

In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking 

necessity; or 

(b) the State has contributed to the situation of necessity. 

 

116. The Respondent failed to cumulatively satisfy conditions of necessity under Article 25 

1(a) and 2(b) of the ILC Articles on State Responsibility. 
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1) The Respondent’s measures were not the only way to solve the situation 

 

117. First, alternative measures to overcome economic difficulties existed. Restructuring 

with retroactive clauses may have served a useful purpose in servicing the 

Respondent’s debt, but it was far from being the only recourse to economic recovery. 

In response to Dagobah’s economic recession in 2010, IMF issued a recommendation 

suggesting several measures that would enable the State to reduce its debt-to-GDP 

ratio to a more acceptable level within the next decade. This proves that Dagobah had 

a number of alternatives other than sovereign debt restructuring.  

 

118. Second, that sovereign debt restructuring was a de facto only option of the 

Respondent cannot be accepted.  

 

119. If other steps could safeguard State’s interests, even if they are more difficult or costly 

to the state, these alternative means must be invoked.95Although IMF did recommend 

sovereign debt restructuring to reduce the Respondent’s debt and offered a bailout as 

an incentive to implement the debt restructuring, the Respondent had other viable 

options available that could accomplish the goal of restructuring that would have 

complied with the obligations under the treaty. Apart from the several measures IMF 

had suggested, the Respondent, in using its sovereign power, could choose from 

different styles of implementing the restructuring process. Sovereign debt 

restructuring in 2001 worked out successfully despite the fact it required consent from 

every bondholder, and this would have been a fully acceptable under international 

investment law that would not have violated the rights of the investors. 

 

120. Adopting a collective action mechanism retroactively to preexisting bonds may have 

been a way to reduce the Respondent’s cost of negotiating with the bondholders, but it 

was certainly not the only option available.  

 

2) The Respondent’s situation did not amount to a grave and imminent 

peril 
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121. A grave and imminent peril must involve events that are out of control or have 

become unmanageable.96 Moreover, the peril needs to be objectively established and 

proximate in order to be seen as imminent.97 However, the Respondent was not under 

a situation that could amount to an emergency that would render the Respondent lose 

control in the near future. As seen in the uncontested facts, IMF suggested several 

measures that could help the Respondent reduce its debt-to-GDP ratio within the next 

decade.98 Had the Respondent been under such a dire situation that could wreak the 

lives of whole population, IMF would have suggested a more short-term plan for the 

Respondent to implement. That an international organization with great authority 

observed the crisis as a problem that should be solved within the upcoming ten years 

proves that the Respondent was not under such a grave or imminent peril.   

 

3) The Respondent substantially contributed to the crisis 

 

122. A host State cannot invoke necessity if its contribution is substantial. When a crisis 

has its roots in an earlier crisis and involves governmental policies, the host State is 

deemed to have contributed to the crisis.99 The debt burden of the Respondent has 

persisted since its earlier economic crisis caused by its excessive borrowing in 

international markets, combined with high government budget deficits, of which the 

long unaddressed problem of tax evasion played a significant part. 100The Respondent 

was criticized for its expansive borrowing policy and strict austerity measures that 

suffocated the economy and prevented its full recovery.101 

 

123. When factors causing the crisis are endogenous and exogenous, the burden must not 

entirely fall on exogenous factors.102 The global recession in 2008 may have partly 

fueled the increase in the debt levels of the Respondent, but the debt largely 

originated from endogenous policies the Respondent adopted years before the global 

crisis.103 This cannot be conveniently excused by exogenous factors. 
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124. In light of submitted arguments, the Claimant invites the Tribunal to conclude that the 

Respondent cannot resort to the necessity defense under both Article 6 of the BIT and 

the ILC Articles of State Responsibility that reflects the customary international law, 

to excuse it from its failures to observe the BIT.   

 

SUMMARY 

 

125. The Respondent abandoned its treaty obligation to provide the Claimant with fair and 

equitable treatment and rightful protection to its investment. It violated the Claimant’s 

legitimate expectations of a stable economic and legal environment for investment, 

violated due process, and acted in a coercive manner. 

 

126. The Respondent cannot conveniently resort to Article 6 with regards to the state of 

necessity, as it is not under circumstances so exceptional that it has no other choice 

but to free itself from the substantive obligations under the treaty.  

 

127. The Claimant hopes that developing countries, including the Respondent, will prosper 

with the help of the world’s capital market, offering promising investment 

opportunities to investors around the world. The Claimant also respects the 

Respondent’s lawful sovereign power to initiate certain measures to safeguard its 

entitled interests.  

 

128. However, the Claimant is concerned with the Respondent’s measures that neglected 

its duty to protect the investments of other nationals. The Claimant believes that such 

disregard may increase fear among investors around the world who are considering to 

invest in high-risk markets. The global financial crisis has already destabilized the 

world capital market. The Respondent’s violations may aggravate the situation and 

localize capital flow to domestic markets.  

 

129. International financial markets allow residents of different countries to pool various 

risks, achieving more effective insurances than what purely domestic arrangements 

would allow. Developing countries with little capital can borrow to finance 



investment and promote economic growth. At the global level, the international 

capital markets channel the world’s savings to their most productive uses, irrespective 

of physical location. The Claimant wishes that the benefits of integrating the 

international financial markets will grow over time and thus implores the Tribunal to 

sympathize with the need to protect such benefits.  



V. PRAYER FOR RELIEF 

 

130. Respondent respectfully request the Tribunal to declare that it has jurisdiction to rule over 

the instant dispute, for the reason that submitted claims are treaty claims and 

requirements for Tribunal’s jurisdiction are completely satisfied. 

 

131. In the alternative, this Tribunal should issue an Award:  

 

1. Supporting each and every claim submitted by the Claimant, as the Respondent’s 

measures violated the FET standard and those measures could not be justified by 

invoking Article 6 of the BIT nor the state of necessity under customary 

international law;  

2. Ordering the Respondent to pay the cost, expenses, and counsel fees incurred as a 

result of these proceedings. 

 

 

 

RESPECTFULLY SUBMITTED ON 20 SEPTEMBER 2014  

BY ELIAS 

ON BEHALF OF THE CLAIMANT 

CALRISSIAN & CO., INC 

 

 

 


