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STATEMENTS OF FACT 

1. Calrissian is a hedge fund incorporated in, and under the laws of, the Corellian 

Republic, which has acquired a significant number of sovereign bonds issued in 

2003 by Respondent, in the year of 2005, when Dagobah’s economy seemed stable, 

had a B+ on Poor’s standard rate, and its government had made representations as 

to its “commitment to a more stable economy and financial sector”. 

2. At the beginning of 2010 a recession hit Dagobah, because the low levels of public 

spending did not generate the growth needed to prepare its recovering economy for 

the global recession, and Respondent has also avoided solving its issues of tax 

evasion, what made the situation worse.  

3. On 28 May 2012, Respondent enacted the Sovereign Restructuring Act (SRA) 

substantially changing the rules applicable to all bonds governed by Dagobah’s law 

and, among other provisions, stated that a qualified majority of 75% of the 

aggregate nominal value of all outstanding bonds governed by domestic law would 

have the power to modify the terms of the bonds and bind all the remaining 

bondholders. Before SRA, only a unanimous decision of the bondholders would be 

able to amend the terms of the bonds. 

4. Dagobah made an exchange offer on 29 November 2012, which reduced the net 

value of the bonds in approximately 30%. On February 2013, more than 75% of 

bondholders accepted such an offer and all bonds were exchanged for new ones. 

However, Claimant, who owns 10% of the aggregate nominal value of all 

outstanding bonds affected by SRA, was among the holdout minority. 

5. The Act also stated that in order to amend the bonds a quorum of at least a half of 

the aggregate outstanding capital would be required to participate in the process. So 

the government issued a invitation to bondholders to form a consultative 

committee. 

6. Claimant was not part of the committee, however expressed interest in joining, only 

a week after the invitation had been published. The opportunity to join was 

established in 3 working days from the date of publication. 

7.  The sovereign bonds were modified not only in depreciation of value, but the 

governing law and the forum selection clause were changed to the Kingdom of 

Yavin and, collective action clauses (CACs) were established, requiring to 
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bondholders to gather at least 20% of the nominal value of the issue in order to 

initiate any legal action. All changes had retroactive effects. 

8. Claimant, even though being an investor protected under the Corellia-Dagobah BIT 

of 1992 and refusing to take part in the exchange offer, had its bonds exchanged to 

the new ones with all the changes stated above, representing a severe losses to its 

investors. 

9. Moreover, Claimant had no other option to safeguard its interests rather than rely 

on the BIT provision of investor-State dispute settlement and commence these 

arbitral proceedings. 
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ARGUMENTS 

PART 1: JURISDICTION  

 

I. SCC JURISDICTION OVER THE PRESENT CASE 

1 The SCC has jurisdiction over the Claimant’s claim. In this section, Claimant 

will show that SCC has jurisdiction ratione materiae, since sovereign bonds are 

investments with the meaning of the BIT (Point A), and jurisdiction ratione loci 

(Point B).  

A. Jurisdiction ratione materiae 

i. Investment definition under Article 1 of the BIT  

2 According to Article 1 of the BIT the asset needs to hold certain characteristics 

to be consider as a protect investment, such as (a) commitment of capital or 

other resources; (b) expectation of gain or profit; and (c) assumption of risk. All 

those characteristics in turn, are present in Calrissian’s bonds.  

3 Furthermore, Art. 1 of the BIT should be interpreted in the light of Article 31.1 

of the 1969 Vienna Convention on the Law of Treaties, which provides that  

“a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and purpose”.  

4 The BIT were signed by Dagobah and Corellia, in 1992, aiming the promotion 

of foreign investment made by nationals of one Party in the territory of the other 

Party, thus, not to consider Calrissian’s bonds as protected investment, means 

deny the employment of Art. 31.1 of the VCTL, which is a general rule of 

interpretation.  

ii. Concept of investment according to PCA decision  

5 SCC has jurisdiction over the claim since the PCA decision had already 

appointed that sovereign bonds issued by Dagobah are investment under the 



14 
 

terms of BIT, and thus bondholders “may enjoy the protection granted by the 

standards contained therein”
1
.  

6 The arbitrators have appointed that the definition of an “investment” under the 

BIT are broad, since Article 1 mentions only the necessity of an asset to hold 

three characteristics, which were defined in vague terms. Furthermore, the 

Article’s provision includes a non-exhaustive list of examples of assets that have 

BIT protection.  

7 Therefore, even the fact that Calrissian’s bonds were not listed between the 

examples that have been provided by Art. 1 of the BIT, they have all the 

characteristics that are necessary to be considered as a protected investment.  

iii. Characteristics of an investment according to arbitral tribunals 

8 Arbitral Tribunals have developed a list of criteria to define the asset as an 

investment protected by the BIT or not
2
. Those characteristics however are not 

mandatory requirements but guidelines used by the tribunals to determine its 

jurisdiction over the claim.   

9 Those criteria’s are: (a) commitment should be substantial; (b) regulatory of 

profit and return; (c) assumption of risk by both parties; (d) duration of an 

activity; and (e) contribution to economic development of the host state. The 

first three have already been provided by Art. 1 as necessary to determine an 

investment, and their presence in sovereign bonds have already been confirmed 

by PCA decision, thus, the existence of those characteristics are unquestionable.  

10 With regard to “duration of an activity”, the bonds maturity date is 12 years, 

what means that the related capital with them became available to Dagobah 

economic recovery throughout this period.  

                                                           
1
 PCA Award, p. 15 

2
 Schreuer 2,  para. 39 
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11 Finally, in relation to “contribution to economic development of host state”, the 

funds were made available and were utilized by the beneficiary of the credit 

enabling that Dagobah to finance its governmental needs.  

12 The issuance of sovereign bonds in international capital represents a way to 

increase the government’s capital reserves that could be used in economics’ 

restructure measures contributing to economic development of the host State. In 

Fedax NV v. Venezuela, Fedax filed a Request for arbitration with ICSID against 

Venezuela for breaches of the Netherlands-Venezuela BIT. The arbitrators fixed 

that promissory notes in question were investment, since “the issuer will enjoy a 

continuous credit benefit until the time the notes become due”
3
. The same thing 

can be provided in the present case, since the “bonds” were considered as a debt 

in which the capital was available for governmental needs.  

13 Therefore, sovereign bonds acquired by Calrissian fulfill all the requirements 

laid down by the BIT, as well as, it have all the Arbitral tribunal’s evaluation 

criterion to be considered as a protected investment over the BIT.  

iv. Calrissian’s bonds are investments even if it does not have all those 

features 

14 The investment characteristics which have been used by tribunals are not 

mandatory requirements, thus it is not necessary that all of them are present in 

an asset or in a transaction for it to be considered an investment. In Fedax NV v. 

Venezuela, the tribunal provides that “it is not necessary that the transaction in 

question meets all the criteria”
4
. Such idea is appointed by Schreuer, who 

defends that they are not conditions to determine the tribunal jurisdiction over 

the claim, they work as guidelines to arbitrators lay down what is an investment.  

B. Jurisdiction ratione loci  

15 Calrissian acquired Dagobah’s sovereign bonds in the secondary market, which 

may not mischaracterize it as an investment. Countries issues sovereign bonds in 

the international market to aim the capital injection in their economy, thus, this 

                                                           
3
 Fedax, para. 40.  

4
 Fedax, para. A13 
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credit instruments are intended for international circulation
5
 and the fact that the 

bonds were acquired in the secondary market could not influence on its 

condition as investments.  

16 Investments may refer either to an asset acquired as a result of investing or a 

transaction.
6
 In Ceskoslovenska Obchodni Banka AS v. Slovakia, CSOB 

commenced arbitral procedures against Slovakia within ICSID. The tribunal 

understood that investment is a “complex operation composed of various 

interrelated transactions, what matters is not a specific transaction but overall 

operation”.
7
 Thus, the sale and purchase of the bonds in the secondary market 

represents only a fraction of the investment’s transaction.  

17 Moreover, the acquisition in the secondary market does not exclude the fact the 

acquired rights of the first bondholder were transferred to Calrissian.  

18 In CSOB, the tribunal considered that “a transaction can qualify as an investment 

even in the absence of physical transfer of funds”
8
, what strengthens the 

argument that Calrissian’s bonds were investments even they were purchased in 

the secondary market.  

19 Respondent argues that the bonds could not be considered an investment since 

they lacked a territorial link. The same argument can be found in Abaclat and 

ors v. Argentina, in which the Tribunal provided that  

“the relevant criteria should be where and/or for the benefit of whom the funds are 

ultimately used, and not the plane where the funds were paid out or transferred”.
9
  

20 The said Tribunal also provided that  

“There is no doubt that the funds generated through the bonds issuance process 

were ultimately made available to Argentina, and severed o finance Argentina’s 

economic development. Whether the funds were actually used to repay pre-existing 

debts of Argentina or whether they were used in government spending is irrelevant. 

In both cases, it was by Argentina to manage its finances, and as such be 

                                                           
5
 Fedax, para. H.8 

6
 Salacuse 1, para. 3 

7
 Schreuer 2, para. 37 

8
 CSOB, para. 78 

9
 Abaclat, para. 374 
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considered to have contributed to Argentina’s economic development and thus to 

have been made in Argentina”.
10

  

Similarly, the fact that Clarissian has purchased them in the second market could not 

affect the territorial link of the bonds.  

21 Other tribunals have adopted the same position of the said tribunal.
11

  

C. Conclusion 

22 It is for those reasons that SCC has jurisdiction ratione materiae and ratione loci 

over the present claim. Thus, Article 8 of the BIT should be applied over this 

case, since the sovereign bonds fulfill all the requirements to be considered as a 

protected investment under the BIT terms.  

 

 

 

 

 

 

 

 

 

 

 

                                                           
10

 Abaclat, para. 378 
11

 e.g Fedax N.V. v. Republic of Venezuela, and SGS Societé Générale de Surveillance SA v. Philippines 
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II. THE VALIDITY OF PCA AWARD OVER THE PRESENT CLAIM 

23 According with PCA decision sovereign bonds are investment within the meaning 

of the BIT. In this section Claimant will demonstrate that PCA’s decision is binding 

over the present case.  

i. PCA award as an interpretation decision and a measure of diplomatic 

protection of investors 

24 PCA’s decision resulted of a State-to-State arbitration and it is binding over the 

treaties parties and over the present dispute.  

25 According Art. 7 of the BIT, contracting States have the possibility of commencing 

arbitral procedures aiming to settle a dispute concerning the interpretation or 

application of the BIT.  

26 Pressured by its nationals, in the second half of 2001, Corellia commenced arbitral 

procedures against Dagobah before the Permanent Court of Arbitration aiming 

clarification of Art. 1 of the BIT, which, as discussed above, do not mention 

expressly sovereign bonds as protected investments. In 2003, PCA decided that 

sovereign bonds were within the concept of investments of Art. 1 of the BIT, and 

consequently, the bondholders were protected by its standards of protection.  

27 PCA’s decision is a clear interpretation decision and an attempt to exercise 

diplomatic protection over Corellian investors, it promoted certainty and 

consistency to the dispute subject, thus denying its binding effect means dismiss the 

decision’s practical effects.  

ii. Contracting parties’ intention  

28 The VCLT states in Art. 31.1 that a treaty must to be interpreted “in accordance 

with the ordinary meaning to be given to the terms of the treaty”
12

. Thereby treaty 

parties’ intention shall be considered to determine the binding effect of PCA 

decision.  

                                                           
12

 Article 31.1 of the VTCL 
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29 Corellia-Dagobah BIT provide State-to-State and an investor-State settlement of 

disputes, which allow infer that the contracting States intention was to ratify an 

agreement that cover interests of investors, home state, and host state.  

30 In this connection, Anthea Roberts provides that the main goal of investment 

treaties is protect investments, and consequently, protect investors which “creates 

favorable conditions for investing abroad, thereby enhance[e] opportunities to 

maximize returns”
13

. The promotion of investment in turn, is not a goal of the 

treaty, but is the reason for states to ratify it.   

31 Therefore, it is important to notice that the main goal of a BIT is to protect 

investors, the same thing in turn, can be pointed out in relation to Corellia- 

Dagobah BIT.  

32 Moreover, the VCLT provides in Art. 31(3)(b) that in the treaty interpretation shall 

be considered “any subsequent practice in the application of the treaty” related to 

its interpretation.  

33 Consequently, the binding effect of PCA’s decision cannot be restricted to the 

parties its need to be extended by investor, since the treaty aim to cover interest of 

host state, home state and investors. Deny decision’s effects counteract the main 

goal of BIT.  

iii. PCA’s decision as source of expectation of investors 

34 One of the PCA’s decision effects was decrease the risks of acquiring Dagobah’s 

sovereign bonds, encouraging, consequently, the purchase by the Claimant and so 

many others bondholders that were convinced that they were protected by BIT. In 

the other hand, PCA’s decision to reduce the risks, it increased the price of the 

sovereign bonds benefiting thus Dagobah’s government.  

35 The decision worked as a source of expectation of investors, since it gave certainty 

to Calrissian inasmuch as the Claimant was sure that if Dagobah took any 

discriminatory measure, they would be able to resort to the investor-State dispute 

settlement. In this sense, disregard its effects means to frustrate the legitimate 

expectations of investors.  

                                                           
13

 Roberts, p. 20 
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iv. Conclusion 

36 Considering that the previous arbitral decision has binding effects over the present 

claim, SCC has no jurisdiction to determine if the sovereign bonds were protected 

investment since this subject has already been discussed, and thus cannot be raised 

again.  
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III. THE INVALIDITY OF FORUM SELECTION CLAUSE 

37 The forum selection clause is not valid over the present dispute. In this section the 

Claimant will demonstrate the inapplicability of this clause over the present dispute 

which concerns to a Treaty breach.  

 

i. The BIT’s breach and the SCC’s jurisdiction  

38 SCC has jurisdiction over Corellia-Dagobah dispute since the jurisdictional 

provisions of the BIT are the valid ones. Claimant’s claims are based on the breach 

of the BIT by the Respondent which took unilateral measures without considering 

the standards of protections provided in Art. 2 BIT, such as fair and equitable 

treatment.  

39 Even if Calrissian have refused to participate in the exchange offer, it was achieved 

by the binding effect of SRA and by the reduction of old bonds’ net value which 

resulted in considerable losses to Claimants. In addition to this fact, the retroactive 

effects of the CAC prevented the exercise of Claimant’s rights while part of holdout 

minority.  

40 The economic context of Dagobah was caused by omission of the government 

which adopted an “expansive borrowing policy” without complements with 

“adequate reforms”. 
14

 This framework in turn, resulted that Dagobah was 

unprepared for 2008 economic crises. In attempts to recover the economy the 

Respondent took measures in bad faith, since they were a product of the 

government’s effort to mask their inefficiency.  

41 The BIT was ratified aiming the promotion and protection of investments. The 

parties agreed to maintain a legal stable framework for investment in their territory, 

this provision, however, was breached by Dagobah when it made use of its 

sovereignty to dictate unilateral legislation changes not considering the BIT 

provisions.  

                                                           
14

 Appendix, p. 21 
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42 In Abaclat, the Tribunal provided that host state action “were the expression of 

State power and not of rights or obligations”
15

 of a “specific contract”. The same 

thing can be said in the present case, Calrissian’s claims are related to the BIT and 

not to the bonds contract, which means that the Art. 8(2)(c) of the BIT is applicable 

and, consequently, that SCC has jurisdiction over the present dispute.  

43 The forum selection clause should be applicable only to contract claims, which is 

not the present case, due to Calrissian’s claims are based in the Dagobah’s actions 

that have resulted in a breach of the BIT. Hence, the jurisdictional provision 

applicable in that case is that provided in the BIT.  

ii.  Contract claim and forum selection clause 

44 Tribunals have decided that the enforceability of forum selection clause is restricted 

to contract claims.
16

 (e.g Abaclat and ors v. Argentina, TSA Spectrum de Argentina 

SA v. Argentina, SGS Societé Générale de Surveillance SA v. Philippines, 

Compañia de Aguas del Aconquija SA and Vivendi Universal SA v. Argentina, 

Salini Costruttori SpA and Italstrade SpA v. Jordan and CMS Gas Transmission 

Company v. Argentina)  

45 Treaty claims should be distinguished from contract claims. The first is governed 

by international law, while contract claims are governed by internal law. In Vivendi, 

Tribunal pointed out that “whether there has been a breach of he BIT and whether 

there has been a breach of contract are different question”
17

 and that the applicable 

law will be determine according to Claimant’s claim matter. Hence, Corellia-

Dagobah BIT is applicable to the present case, since, as discussed above, 

Claimant’s claim refers to Dagobah sovereign act that not derives from any 

contractual matter.  

46 Forum selection clause could not constitute a waiver of SCC jurisdiction over BIT 

claims. The ICSID, in TSA, provided that insert clauses in contracts cannot avoid 

treaties obligation of country which is party of a treaty, since they have to 

                                                           
15

 Abaclat, para. 325 
16

 e.g Abaclat and ors v. Argentina, TSA Spectrum de Argentina SA v. Argentina, SGS Societé Générale de 

Surveillance SA v. Philippines, Compañia de Aguas del Aconquija SA and Vivendi Universal SA v. 
Argentina, Salini Costruttori SpA and Italstrade SpA v. Jordan and CMS Gas Transmission Company v. 
Argentina 
17

 Vivendi, para. 96 
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“implement its treaty obligations in good faith” 
18

 and the fact that the dispute also 

involve breaches of contract “does not transform a dispute into a non-international 

contract claim”.
19

  

47 Furthermore, the literal interpretation of the Art. 8 BIT and of the old bonds 

contract allow to infer that the former uses the term “in connection with an 

investment”, while the latter provides that “any dispute arising from or relating to 

this contract”. Thus, by simple interpretation of the instruments texts it is possible 

to infer that in the present case the applicable jurisdictional provision is from the 

BIT, since the Calrissian’s claims are treaty claims directly related to investments 

and not to contractual provisions.  

48 The 1969 Vienna Convention on the Law of Treaties provides in Art. 27 that “a 

party may not invoke the provisions of its internal law as justification for its failure 

to perform a treaty”
20

, thereby the forum selection clause it is not capable to waive 

of BIT jurisdictional provision. In that sense, the principle of lex specialia 

generalibus derogant, it is not applicable.  

49 Moreover, Art. 26 of VCLT provide that “every treaty in force is binding upon the 

parties to it and must be performed by them in good faith”
21

. Therefore, it is clear 

that sovereign acts taken by Respondent were taken disregarding the BIT, and 

consequently, the Vienna Convention which should generate compensation for the 

losses incurred by Calrissian.  

iii. Article 8 of the BIT 

50 According to Article 31 of VCTL it is necessary to take into account the intention 

of contracting States at the time of ratification of the BIT in order to determine the 

range of the expression “in connection with an investment”
22

 that establishes the 

jurisdictional provision of the BIT.  

51 At time of ratification contracting states intended to give protection of investments 

made by the other party in its territory, and consequently, increase the number of 
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foreign investment made in its country. Thereby, the declared intention of 

signatories was to create a stable investment framework which is possible by, inter 

alia, establishing the forums that have jurisdiction to decide investor-state disputes 

in their entirety.  

52 Therefore, the application of Art. 8 of the Corellia-Dagobah BIT in the present case 

cannot be denied, since Claimant’s claim is related to the Treaty, which intention is 

guarantee protection for investors and for their investments. A similar position can 

be found in SGS, in which the Tribunal pointed that the purpose of the Swiss- 

Philippines BIT was the promotion of foreign investment by granting that an 

international tribunal decided “investment disputes arising from unlawful acts or 

omissions of host States”.
23

 

53 Conversely, the old contract bonds laid down that the jurisdiction of Dagobah 

courts referred only to “contract claims”, which prevents that forum selection 

clause is applied in the present dispute.  

54 Consequently, the forum selection clause cannot waive the SCC jurisdiction over 

this case, since the Calrissian’s claims are related to sovereign acts that were taken 

by Dagobah in a breach of the BIT, and not to contractual matters. 

55 In conclusion, the SCC has jurisdiction ratione materiae and ratioe loci over the 

present case to decide about the Claimant’s claim, however the definition of 

sovereign bonds as protected investment cannot be raised again, since it has already 

been plead in PCA arbitral procedures and has binding effect over the Calrissian-

Dagobah dispute, as discussed above.  

56 Moreover, Claimant’s claims are within the scope of the Tribunal’s jurisdiction 

since the forum selection clause that was restricted to contract claims is not 

applicable over the present dispute which is concern treaty claims. Therefore, due 

to this difference forum selection clause cannot be considered and Art. 8(2)(c) is 

applicable over this dispute.  
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PART 2 - MERITS 

IV. RESPONDENT’S MEASURES VIOLATED THE PROTECTION 

STANDARDS ESTABLISHED IN THE BIT 

57 Article 2 (2) of the BIT states that  

 Investments of each Party or of nationals of each Party shall at all times be 

accorded fair and equitable treatment and shall enjoy full protection and 

security in the territory of the other Party. Neither Party shall in any way 

impair by unreasonable or discriminatory measures the management, 

maintenance, use, enjoyment or disposal of investment in its territory of 

nationals of the other Party. (Highlighted) 

58 Respondent’s measures not only failed to observe the fair and equitable treatment 

standard (A), as the full protection and security standard (B), and the non 

impairment standard (C). Thus, Respondent failed to observe its obligations of 

protection of investments under the Corellia-Dagobah BIT.  

 

A. Respondent failed to accord fair and equitable treatment  

59 In the interpretation of the fair and equitable treatment standard Tribunals have 

identified certain recurrent elements, by applying it to the specific circumstances of 

each case. Those elements are more concrete principles that are encompassed by 

the FET standard.
24

  

60 Concerning the case in hand, FET has been breached because Respondent’s 

measures were coercive (1). Respondent denied justice/ failed to guarantee due 

process (2). Respondent failed to maintain legal stability and violated Claimant’s 

legitimate expectations (3). 

i. Respondent’s measures were coercive 

61 States shall provide an environment free from coercion and harassment for 

investors, or otherwise they will breach the FET standard
25

. 

62 Claimant acquired Dagobah’s sovereign bonds under the terms that the bonds could 

not be modified unless all bondholders agreed to it
26

, and relying on the PCA 

decision of 2003 that the bonds constituted an investment covered by the Corellia-
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Dagobah BIT
27

. Then, Calrissian was forced to accept the debt exchange offer since 

Respondent enacted a Sovereign Debt Restructuring Act, which in art.2 (3) 

permitted the approval of any modification in the terms of the bonds with 75% of 

the owners of bonds.
28

 

63 Thus, Claimant submits that Dagobah measures were coercive and violated FET 

because it imposed to a holdout minority the exchange of bonds for new ones that 

were not only depreciated in 30% of the net value, but also changed the governing 

law and the forum selection clause of the bonds from Dagobah to the Kingdom of 

Yavin
29

, and enforced collective action clauses (CACs)
30

. In this sense, the Tribunal 

in Tecmed found that the exchange of an unlimited license to a licence of limited 

duration, forcing the investor to move to another site, was coercive and inconsistent 

with FET
31

. 

64 Therefore, Respondent’s enactment of SRA and the subsequent exchange of bonds 

constituted a breach of the FET standard because it forced the amendment of the 

sovereign bonds without a unanimous approval.  

ii. Respondent denied justice and failed to guarantee due process 

65 The denial of justice and the lack of due process constitute a violation of FET 

which offends juridical propriety
32

.The SRA and the ensuing sovereign debt 

restructuring were not only coercive, as they also left Claimant without a legal 

remedy to question Respondent’s measures, but, these arbitral proceedings. The 

requirement to gather at least 20% of the nominal value of the issue in order to 

initiate any legal action concerning the bonds creates an unfair procedure, since 

when Claimant made the investment there was not such an exigency
33

. 

66 In this sense, Professor Schreuer sustains that  

Procedural fairness is an elementary requirement of the rule of law and a vital 

element of fair and equitable treatment. It is the antitheses to the international 

delinquency of denial of justice (footnote omitted).This duty may be violated 

not only by the courts but also through executive actions.
34
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67 Hence, not only the host State’s courts or tribunals may violate due process, as well 

as executive actions may have the effect of denial of justice
35

.  In the case in hand, 

the establishment of CACs with retroactive effects amounted to a breach of FET 

once it denied justice to Calrissian and the rest of the holdout minority of 

bondholders who represented less than 15% of the nominal value of the issue, 

because they will not be able to access the courts of Dagobah. 

68 Furthermore, Respondent also failed to comply with due process when it 

established an unjust and inadequate deadline, only three working days, for 

bondholders to express their intention to be part of the consultative committee. 

Claimant attempted to participate in the committee expressing its interest in joining 

only a week after the date the invitation was published
36

.Thus, the restructuring 

process did not follow procedural propriety because Calrissian did not have the 

chance to participate in the negotiations and express its interests
37

. 

69 In addition, the denial of justice principle is considered customary international 

law
38

, so Respondent is also breaching customary international law. 

iii. Respondent failed to maintain stability and violated Claimant’s 

legitimate expectations 

70 The close relation of transparency and stability with the investor’s legitimate 

expectations has been recognized by commentators
39

 and Tribunals
40

. In addition, 

Tribunals have affirmed that “the stability of the legal and business framework is an 

essential element of FET”
41

 and that legitimate expectations is the dominant 

element of the the FET standard
42

. 

71 As already mentioned, when Calrissian acquired Dagobah’s sovereign bonds only 

an unanimous decision of the bondholders could modify the terms of the bonds.
43

 

In this sense, as the sovereign bonds are undoubtedly considered an investment 

since the PCA award of 2003 and therefore received the protection of the BIT, 
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Dagobah agreed in its preamble that keeping a stable framework for investment was 

essential for the purposes of the Treaty
44

. 

72 That is where lies the specific commitment of Dagobah in the sense it would not 

change the legal framework applicable to the bonds, what makes Calrissian 

expectations legitimate because they were based on the BIT
45

. Thus, when 

Respondent lacked of transparency and stability and frustrated the investor’s 

legitimate expectations by completely changing the legal order with respect to the 

sovereign bonds
46

. In addition, Dagobah’s government has also made 

representations as to its “commitment to a more stable economy and financial 

sector”
47

. 

73 Furthermore, most tribunals have decided that there is no need to prove bad faith or 

malicious intention of the host State as a necessary element of lack of stability and 

frustration of expectations in violation to FET
48

.  

 

B. Respondent violated the guarantee of full protection and security 

74 Respondent also had the obligation to guarantee full protection and security under 

art. 2(2) of the Treaty, meaning Dagobah had the obligation to create a secure 

investment environment
49

. Claimant submits that such obligation shall not only 

include protection from physical harm as also legal security, by applying the same 

scope of application of FPS used in CME. That Tribunal found that the State is 

under the obligation to ensure that “neither by amendment of its laws nor by actions 

of its administrative” the agreed and approved security and protection of the 

investment is inhibited or devalued
50

.  

75 To protect the investor the recipient State also has the duty to availability of the 

legal system, to examine claims and decide according to domestic and international 

law, as it was affirmed in Lauder
51

, even though the Tribunal found that in that 

specific case such a duty was not violated. 
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76 Respondent harmed Claimant’s investment and breached its obligation of FPS by 

enacting a law, SRA, which depreciated the investment and left its legal system 

unavailable to the investor. 

 

C. Respondent measures were unreasonable and breached the non-impairment 

standard 

77 Many discussions have been made in the sense of whether the non-impairment is an 

autonomous standard or if it is comprised in FET, which means if a Tribunal can 

find that a breach of the non-impairment standard has been made without also 

finding a violation of FET
52

. Apparently, only the Tribunal in Lauder could
53

. In 

Saluka the Tribunal found that FET and the non-impairment standard were 

connected and that a violation of the latter did not differ considerably from a 

violation of the former, but it could identify “more specific effects” of such a 

violation
54

.  

78 Regardless the interpretation this Tribunal decides to apply, it has to take into 

account that Respondent specifically disrespected the obligation, also under art. 2 

(2) of the BIT, not to impair the management, maintenance, use, enjoyment and 

disposal of Claimant’s investment because it did not keep the warranty of 

maintaining a stable economic and legal environment and adopted unreasonable 

measures, such as the SRA and austerity measures suggested by IMF
55

, and so 

exempted itself from fully paying its creditors. 

 

79 In conclusion, Respondent’s actions and omissions violated the protection 

standards of FET, FPS and non-impairment, all established in the Corellia-Dagobah 

BIT, and shall therefore fully compensate Claimant for its losses. 

80 If, for any reason, the Tribunal finds that full compensation is not due, Dagobah 

shall compensate Calrissian partially. 
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V. THE DOCTRINE OF NECESSITY MISUSE 

81 Dagobah breached the standards of protection of the BIT. In this section Claimant 

will show that Dagobah cannot allege protection of essential security interest as a 

way to preclude the wrongfulness of treaty’s breach.  

 

i. Interpretation of “essential security interest” under BIT and customary 

international law 

82 The Sovereign Debt Restructuring and the Exchange Offer taken by Dagobah 

cannot be interpreted as essential security measures that allow the application of 

Doctrine of Necessity.  

83 Corellia- Dagobah BIT provides in Art. 6(2) to preclude the wrongfulness of breach 

the obligation it is necessary that the measures adopted by the contracting States 

were to “maintance or restoration of international peace or security” or to 

“protection of its own essential security interests”. Dagobah’s acts, however, do not 

fulfill those requirements.  

84 The 2010 Dagobah’s economic crisis was not related to “maintenance or restoration 

of international peace or security”
56

, since the economic difficulties were rooted in 

endogenous failures, such as the inefficiency of economic policy that was adopted 

by the government, thus this requirement cannot be applicable in the present case. 

85 Respondent plead that the acts were taken in protection of its own essential security 

interests, which, however, cannot be used as escape clause from treaty’s obligation. 

The BIT itself did not provide the meaning of “essential security interest” that shall 

be read restrictively, once cannot be used to preclude the wrongfulness of an act.  

86 All the ICSID Tribunals have considered that the Art. 25 of ILC Articles reflect the 

defense as customary international law.
 57

 The treaty language cannot be considered 

apart from customary international law, since it defines “essential security interest” 

in broad terms offering little guidance to the decision makers.
58
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87 In addition, Art. 31(3)(c) of VCLT lay states that treaties shall be interpreted taking 

into account “any relevant rules of international law applicable in the relations 

between the parties”.
59

 

88 Therefore, “essential security interest” shall be understood under Art. 25 of Articles 

on the Responsibility of States for Internationally Wrongful Acts of the ILC, which 

provide a restrictive definition since the essential security article cannot be used as 

a way to elude international obligations”. 
60

 

 

ii. The concept of “essential security interest” under Art. 25 of the ILC 

Articles 

89 The Art. 25 of ILC Articles provides a set of requirements that a measure shall 

fulfill to characterize the “essential security interest”, however Dagobah’s act do 

not cumulate those supplies.  

90 According Art. 25 of ILC Articles:  

“1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an 

act not in conformity with an international obligation of that State unless the act:  

a. is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and  

b. does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole.  

i. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if:  

a. the international obligation in question excludes the possibility of invoking 

necessity; or  

b. the State has contributed to the situation of necessity.”
61

  
 

91 Dagobah’s crisis is a product of the government’s inefficiency in not implementing 

the necessary measures to recover the economy after 2001 crisis. The expansive 

borrowing policy associated with absent of adequate reforms and a strict austerity 

measures did not prepared for 2008 economic crisis. In addition, “low levels of 

public spending did not generate the growth needed to prepare the recovering 

economy for the global recession”. 
62
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92  Dagobah’s economic policy was inefficiency since it cumulated an “expansive 

borrowing policy”
63

 with “low levels of public spending”
64

 which results in low 

levels of economic growth. Public spending is responsible for financing the 

development of any economic sector, which in turn allows the country to increase 

its wealth, and consequently, finance its growth and meet its international 

obligations, such as the payment of sovereign bonds. Dagobah, however, has 

preferred to issue new sovereign bonds and not to invest the amount collected in the 

financing of its economy, which has made the country not to be prepared to face the 

2008 global crisis.  

93 The argument that Dagobah’s crisis was rooted in 2008 global crisis does not 

deserve to be considered by this Tribunal. As appointed above, the crisis was 

caused by endogenous failures and a “party cannot take legal advantage of its own 

fault”
65

. Thus, the Art. 6(2) of the BIT shall not be used as an escape route to 

preclude wrongfulness of Dagobah’s act since the crisis was caused by Dagobah’s 

government which configures the hypotheses of Art. 25(2)(b) of the ILC Articles.  

94 Dagobah’s government is not a vulnerable entity, quite on the contrary, it has all the 

possibilities of monitoring the economy, identify a crisis and adopt previous 

measures to avoid the crisis. In this sense, Enron’s Tribunal appointed that the crisis 

was the result of a “problem whose effects had been compounded for at least a 

decade”
66

, the same thing can be said in the present case.  

95 Furthermore, even if this Tribunal considers that the crisis was caused only by 

exogenous factors, Dagobah’s act cannot be considered as the “only way for the 

State to safeguard an essential interest against a grave and imminent peril”
67

, or that 

the crisis affected the essential interest of Dagobah.  

96 In CMS, Enron, Sempra the Tribunal decided that even if the crisis was considered 

“severe” this is not enough to preclude wrongfulness. The CMS Tribunal pointed 

out that “the relative effect that can be reasonably attributed to the crisis does not 
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allow for a finding on preclusion of wrongfulness”
68

 this Tribunal also pointed out 

that even considering the crisis as a severe one, the argument that it not 

compromised the existence of the State thus the essential’s interest argument is no 

convincing (?). 
69

  

97 The “essential interest” shall be an “exceptional remedy subject to very strict 

conditions because otherwise it would open the door to elude any international 

obligation”
70

. In that sense, Professor Ago’s reporting provides that essential 

interest shall be ‘absolutely of an exceptional nature’.
71

 Thus, Dagobah’s actions 

cannot be considered as an attempt to preserve its essential interest, since it was not 

characterized.   

98 In addition, the goal of the BIT, which is protecting investors, has to be taken into 

account, the investors’ interests as beneficiaries of the treaty are essential and their 

legitimate expectations shall be considered.   

99 It is important to notice that Art. 6(2) of the BIT aim to reinforce the obligation of 

the host state, and not to reduce it. Thus, economic emergency cannot be seen as a 

way to elude international obligations.
72

 

 

iii. Art 27(a) of the ILC Articles 

100Dagobah’s Act cannot preclude the wrongfulness of its act. According Article 27(a) 

of the Articles on the Responsibility of States for Internationally Wrongful Acts 

provides that 

“the invocation of a circumstance precluding wrongfulness in accordance with this 

chapter is without prejudice to: (a) compliance with the obligation in question, if 

and to the extent that the circumstance precluding wrongfulness no longer exists”. 

101 The SRA and the exchange offer are not temporary, they are permanent measures 

that directly affect Calrissian’s acquired rights.  

102The CMS’s tribunal pointed out that, decisions of courts and tribunals provides that 

necessity has to be temporary 
73

the same thing cannot be sad in the present case. 
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The Dagobah’s act, however, was not temporary, it involves permanent change in 

Calrissian’s sovereign bonds, and thus the Necessity Doctrine cannot be invoked to 

preclude wrongfulness of SRA.  

iv. Article 6 of the BIT is not self-Judging 

103The Art. 6 of the BIT cannot be considered as “self-judging” since it provisions shall 

be used, as plead above, in exceptional and extraordinary conditions. The preclusion 

of wrongfulness is conditioned to the judicial control, thus Dagobah is not able to 

determine it.  

104In addition, the judicial control shall be in the sense of observe “whether the 

requirements under customary law or the Treaty have been met”.
74

  

 

v. Compensation for the losses 

105Considering, that Dagobah’s crisis does not represent a necessity state, Calrissian 

shall be compensated for the losses that were resulted by Dagobah’s actions. 

Professors Dolzer and Schreuer suggest that compensation is necessary inasmuch as 

“there is no reason for the state to benefit from the necessity and for the investor to 

bear the consequence’”.
75 

 

106The breach of the BIT by Dagobah resulted in losses for Calrissian, therefore the 

losses shall be compensated, since there is no necessity state that can preclude the 

wrongfulness of Dagobah’s act, as discussed above.   

107It is important to notice, that even if the Tribunal decides that Dagobah took the 

measures to protect its essential interest, there is no preclusion of possibility of 

compensation for the losses, according to Article 27 of the ILC Articles. 
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REQUEST FOR RELIEF 

For all the reason set out, the Claimant respectfully request the Tribunal to find: 

c. The Tribunal has jurisdiction over Claimant’s claim.  

d. The Tribunal has no jurisdiction to analyze whether sovereign bonds are investment 

under the meaning of the BIT, since PCA award is binding over the present 

procedure.  

e. The forum selection clause is not applicable over the present dispute, since 

Claimant’s claim concerns about the breach of the BIT by Dagobah’s actions.  

f. Respondent violated its obligations under the BIT, in particular, the obligation to 

provide fair and equitable treatment, the obligation to guarantee full protection and 

security, and the obligation to not impair the enjoyment of the investment by 

unreasonable measures 

g. In face of the absence of definition of essential security interest in the BIT, it shall 

be interpreted concerning Art. 25 of ILC Articles. 

h. Dagobah cannot take advantage of its own fault, its economic crisis was a product 

of its inefficient economic policy. Hence, there is no circumstance to preclude 

wrongfulness of Dagobah’s actions.  

i. If, for any reason, the Tribunal finds that full compensation is not due, Respondent 

shall compensate Calrissian to a partial extent of the losses attested. 

 


