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STATEMENT OF FACTS 

Parties Involved 

 

1. Calrissian  &  Co.,  Inc.  (“Clarissian  Fund”  or  “Claimant”),  Claimant is a hedge fund 

incorporated in, and in accordance with the laws of, the Corellian Republic, which has acquired 

a number of sovereign bonds issued by Respondent  

2. Federal Republic of Dagobah (“Dagobah” or “Respondent”) is a sovereign nation that is 

deemed an emerging market.  

BIT/First Economic Crash 

3. Dagobah  has  always  had  close  diplomatic  and  economic  relationships  with  its  

developed neighbor, the Corellian Republic (“Corellia”), which has a sophisticated financial 

and banking industry. In 1992, the two countries entered into the Agreement between the 

Corellian Republic and the Federal Republic of Dagobah for the Promotion and Protection of 

Investments (“Corellia-Dagobah BIT”).  This Agreement was part of a privatization and 

internationalization plan undertaken by Dagobah’s government to stimulate economic growth. 
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The BIT provided for a definition of protected investments and contained standard clauses of 

protection such as national treatment, fair and equitable treatment, full protection and 

security  and protection against expropriation. 

 

First arbitral tribunal 

4.    On  7  May  2001,  Dagobah’s  inability  to  meet  its  debt  obligations  led  its  

government  to restructure its sovereign debt and launch an offer according to which 

bondholders would be able to exchange their bonds for new ones to be issued by Dagobah. The 

new series of bonds would reduce the bonds’ face value by 43%, as well as provide the 

possibility of cash buybacks with the assistance of the World Bank’s Debt Reduction Facility. 

As the haircut was estimated at 50% of the bonds’ net present value, such restructuring caused 

major losses to bondholders, among which were several investors from Corellia. 

5.      Pressured  by  the  demands of its  nationals  and  concerned  with  the  effects  that  

Dagobah’s restructuring might have on its own economy, Corellia decided to ensure the 

protection of Corellian bondholders by trying to clarify the language of the Corellia-Dagobah 

BIT, which did not include an express reference to sovereign bonds under the definition of 

investments to which the treaty would apply. 

6. Over the second half of 2001 diplomatic negotiations proceeded between representatives 

of the contracting States, but the parties were not able to agree on whether the treaty covered 

sovereign bonds or not and, therefore, whether Corellian holders of Dagobah sovereign bonds 

were protected by the framework of the Corellia-Dagobah BIT. 

7.       For that reason and pursuant to Article 7 of the BIT, Corellia commenced arbitral 

proceedings against Dagobah, administered by the Permanent Court of Arbitration (“PCA”), 

under UNCITRAL Arbitration Rules providing for State-to-State dispute settlement, requesting a 

decision on the interpretation issue that had arisen between the two parties. 

8. On 29 April 2003, the PCA Arbitral Tribunal finally decided, by majority, that sovereign 

bonds were investments within the definition of the Corellia-Dagobah BIT and that bondholders 

of both countries were entitled to its standards of protection and to resort to the investor-State 

dispute settlement provision included therein.  

9. Claimant purchased roughly 10% of the bonds in 2005, the bonds were originally issued 

in 2003. 
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Second Economic Crash 

10.     At the beginning of 2010, a new recession hit Dagobah as a consequence of the 

financial crisis that affected many nations around  the  world  in  2008.  Throughout 010, fears 

increased among investors of yet another sovereign debt crisis due to a widespread increase in 

government debt levels. This put in question Dagobah’s ability to meet its debt obligations and 

generated concerns about a possible default by the government. 

11.       On 14 September 2011, the IMF issued a recommendation stating that “although 

Dagobah has for the most part followed the IMF’s recommendations after the crisis of 2001, its 

debt, now estimated at more than U$ 400 billion, is unsustainable”, and suggesting several 

measures that would enable the State to reduce its debt-to-GDP ratio to a more acceptable 

level within the next decade. Among such measures, the IMF suggested the implementation of 

a new sovereign debt restructuring that would reduce its debt. 

 

Sovereign Restructuring Act 

12. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”) 

[Appendix 5], applicable to all bonds governed by Dagobah’s law, which provided that if a 

qualified majority of the  owners of  75% of the  aggregate  nominal  value  of all  outstanding  

bonds  governed  by domestic  law  agreed  to  modify  the  terms  of  the  bonds,  that  decision  

would  bind  all  the remaining bondholders. Before the adoption of the SRA, the affected bonds 

did not allow for amendment unless all bondholders agreed to it. 

13.      On 29 November 2012, the Dagobah government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds. The exchange offer observed the IMF’s policies 

regarding sovereign debt restructuring. 

14.      Since Dagobah’s law governed the vast majority of restructured bonds and more 

than 85% of holders of bonds that were subjected to the SRA decided to participate in the 

exchange offer, on 12 February 2013 all of such bonds were exchanged for new ones on the 

terms provided by the exchange offer. The offer was also extended to the remaining creditors, 

who possessed bonds governed by other laws, almost all of which accepted the offer 

15.      The New bonds also included provisions regulating collective action (Collective 

Action Clauses, ‘CACs’), which related both to the collective change of the bond terms as well 
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as to the enforcement of any of the current bonds’ contractual obligations. The CACs 

provided that if bondholders wanted to initiate any legal action, they would need to gather at 

least 20% of the nominal value of the issue in order to sue. Such a clause was absent in the old 

bonds. 

16. Claimant and other bondholders refused to participate in the exchange offer because of 

the drastic reduction in the bonds’ value. Despite this opposition, holders of bonds governed by 

Dagobah’s law representing more than 75% of the aggregate nominal value decided, on 12 

February 2013, to participate in the exchange offer. On this basis, Respondent changed all of 

such bonds for new bonds in the terms provided by the exchange offer, including Claimant’s, 

giving a retroactive effect to the SRA that caused many losses to Claimant. 

 

JURISDICTION 

I.  THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY 

CALRISSIAN & CO., INC. 

A. The tribunal has jurisdiction over Calrissian’s claims because the Claimant 

satisfies all jurisdictional requirements under the BIT 

17. In the BIT, Article 8 articulates the rules under which disputes between Investors of One 

Party and the Other Party are settled.  Article 8(1) states that where a legal dispute between the 

two, and in connection with an investment, cannot be resolved amicably, each party consents to 

arbitrate.  More specifically, under Article 8(2)(c) of the BIT, the Parties agreed to subject 

disputes between an investor of one Party and the other Party in connection with an investment 

“to binding arbitration before: (…) (c) the Arbitration Institute of the Stokholm Chamber of 

Commerce”.  In bringing its claims before the SCC, claimant has accepted such an offer and 

perfected the parties’ agreement to arbitrate [Request for Arbitration para. 6].  Claimant satisfies 

all of the requirements to arbitrate, as specified under the BIT, because Claimant is an investor of 

one Party, the sovereign bonds that it bought are investments, and the arbitral tribunal is properly 

constituted and in accordance with the governing rules.   

18.  The claimant qualifies as an ‘investor of a Party’ under the BIT because the claimant is a 

national of Corellia and made an investment in the territory of Dagobah when it purchased 

sovereign bonds under the terms of the Correlian-Dagobah BIT.  Claimant qualifies as a 
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‘national’ of Corellia because it qualifies under the definition, which is: “(b) any legal person 

established in the Territory of [Corellia] in accordance with the respective national legislation 

such as public establishments, joint-stock corporations or partnerships, foundations or 

associations, regardless of whether their liability is limited or otherwise.” 

19.  The sovereign bonds are considered an investment under BIT Article 1, which defines the 

term investment very broadly and provides a non-comprehensive list of examples to illustrate 

what may be included in the category.  Respondent may argue that the sovereign bonds do not 

qualify as an investment because the BIT does not expressly include sovereign bonds in the list 

of examples or state their inclusion within its definition of investment.  However, this is a very 

simplistic argument and one that ignores the drafters attempt to ensure the broad interpretation of 

the term investment by including phrases such as “every asset…that has the characteristics of an 

investment”.  As explained in the PCA decision, sovereign bonds do intact fulfill all three of the 

characteristics identified with investments included within the BIT definition of investment 

itself.  These include: “the commitment of capital (acquisition of the bond); the expectation of 

gain (interest payments and other promises); and the assumption of risk (which became so clear 

with the very occurrence of the crisis that it deserves no further explanation).”  Therefore, 

sovereign bonds qualify as investments under the definition of investment in the BIT. 

20.  Finally, the arbitral tribunal has jurisdiction over these claims because it was constituted 

properly and in accordance with the terms of the BIT, which allows it to determine its own 

jurisdiction.  Under Article 8(4),  the place of any arbitration conducted under this Article must 

be a country which is a party to the 1958 United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards.  The Kingdom of Yavin is a party to the convention 

and therefore qualifies as the seat of arbitration.  Additionally, under the foundational concept of 

kompetenz-kompetenz, the tribunal has the jurisdiction to rule under its own judgment as to the 

extent of its own competence on these claims because it is properly constituted and in 

accordance with the governing laws.  

21.  Because claimant qualifies as an investor under the definition provided in the BIT, 

sovereign bonds qualify as an investment under the BIT, and the arbitral tribunal was constituted 

in accordance with the BIT, this tribunal has jurisdiction over the merits of these 

claims.  Furthermore, because this tribunal has jurisdiction over the merits of these claims, the 



Memorial For Claimant Team Code - Fitzmaurice 

 

7 

 

final award rendered is binding upon the parties; they must carry it out “without delay” and 

“provide for the enforcement” of the arbitral award in its territory [BIT Article 8(4)]. 

Issue 2:  The PCA Arbitral Tribunal’s decision is binding on the Respondent and 

establishes the Tribunal’s jurisdiction to hear and decide these claims. 

II. According to the BIT and the PCA Rules, the PCA Arbitral Tribunal’s decision is 

binding on the Respondent. 

22. The BIT provides that a dispute between Corellia and Dagobah that cannot be settled by 

consultation through diplomatic channels shall, upon the request of either Party, be submitted to 

an arbitral tribunal for binding decision in accordance with the applicable rules of international 

law.1 

23. The PCA Arbitral Tribunal was constituted to accordance to Article 7 of the BIT and 

decided by a majority of votes that (1) sovereign debt bonds issued by State parties to the treaty 

qualify as “investments” within the meaning of the BIT, and (2) bondholders may resort to 

international arbitration pursuant to Article 8 of the BIT.2 

24. According to the PCA Rules, all awards “shall be final and binding on the parties.”3  Both 

the BIT and the PCA Rules unequivocally bind the PCA Arbitral Tribunal’s decision on the 

Respondent. 

III. The rule of res judicata applies to the PCA Arbitral Tribunal’s decision and renders it 

final and binding. 

25. The rule of res judicata establishes that a decision that is final should be recognized and 

followed by other tribunals.  The rule is accepted as part of general public international law.  In 

particular, the ICJ has stated that “[a]ccording to a well-established and generally recognized 

principle of law, a judgment rendered by…a judicial body is res judicata and has binding force 

                                                 
1 BIT, Art. 7.1-2. 

2 The Corellian Republic and The Federal Republic of Dagobah, Award of the Arbitral Tribunal, Permanent Court 

of Arbitration, 29 April 2003. 

3 Permanent Court of Arbitration – Arbitration Rules 2012, Art. 34.2 
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between the parties to the dispute.”4  Many arbitral tribunals have affirmed this view, referring to 

the rule of res judicata as a “fundamental principle of the law of nations.”5 

26. By the rule of res judicata, the Tribunal shall recognize and follow the PCA Arbitral 

Tribunal’s decision because both the BIT and the PCA Rules establish that the decision is final 

and binding. 

IV. The three requirements for res judicata to apply pertaining to the parties, the relief, and 

the cause of action are all satisfied in the present case. 

27. The first requirement is that the parties in the previous case should be identical to those in 

the present case.  However, international courts and arbitral tribunals have applied this 

requirement with some degree of flexibility. 

28. For example, the Iran-US Claims Tribunal rejected the argument in Amoco that multiple 

proceedings between closely related entities could expose the respondents to multiple liability, 

reasoning that “the principles of res judicata…would bar [the claimant] in most, if not all, legal 

systems, from successfully prosecuting a claim.”6 

29. In the Cayuga Indians case, the arbitral tribunal noted that courts have repeatedly invoked 

considerations of equity “where strict regard to the legal personality of a corporation would lead 

to inequitable results or to results contrary to legal policy.”7 

30. For the present case, the Respondent was a party in the dispute decided by the PCA 

Arbitral Tribunal.  Furthermore, the decision specifically mentions the bondholders, which 

include the Claimant, and establishes their right to international arbitration pursuant to the 

decision.  This close connection between the parties of the PCA Arbitral Tribunal case and the 

present case satisfies the first requirement for res judicata. 

                                                 
4 Effect of Awards of Compensation Made by the UN Administrative Tribunal Advisory Opinion, ICJ Reports (1954), 

53. 

5 See Laguna del Desierto Arbitration (Argentina v. Chile), Judgment of 21 October 1994, 113 I.L.R. (1999), para. 

68. See also Pious Fund Arbitration (US v. Mexico), Award of 14 October 1902, 9 U.N.R.I.A.A., 12; Trail Smelter 

Arbitration (US v. Canada), Award of 11 March 1941, 3 U.N.R.I.A.A., 1950. 

6 See Amoco International v. Iran and Iranian Oil Company, Partial Award of 14 July 1987, 15 Iran-US C.T.R., 

196. 
7 See Cayuga Indians (US-British Arbitration Tribunal), Decision of 22 January 1926, 6 U.N.R.I.A.A., 179. 
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31. The second requirement that the same relief be sought in both cases is also met.  In 

particular, the mere partial identity of requests is sufficient for the principle of res judicata to 

apply.8 

32. In the PCA proceeding, Corellia sought protection and compensation for the bondholders 

by requesting the Arbitral Tribunal to decide what the term “investment” entailed.  Similarly, the 

bondholders are seeking protection and compensation for the loss in value of their investment in 

the present case, thus satisfying the second requirement. 

33. The third requirement that the cause of action be identical is also satisfied.  International 

courts and tribunals have examined the substance instead of the source of the claims when 

determining whether two actions relate to the same cause. 

34. In the PCA proceeding and present case, the cause of action arises from the Respondent’s 

violation of the BIT, thus meeting the third and final requirement for res judicata. 

 

 

A. The forum selection clause does not preclude Calrissian’s claims because the 

parties clearly agreed to arbitrate in the BIT 

35.  The forum selection clause in the terms of the sovereign bonds does not apply to the 

Claimant because the claimant is not bound by the terms of the bonds. Instead, the claimant is 

bound by the terms of the BIT which it extensively negotiated and expressly consented to 

alongside the Respondent.  Therefore, because the BIT contains a clear and express agreement to 

arbitrate any disputes arising from the BIT, the forum selection clause is rendered nugatory in its 

application to claimant. 

36.  The Claimant’s dispute regarding the sovereign bonds is governed by the BIT because 

the bonds are considered investments within the terms of the treaty, which characterizes this 

issue as a ‘treaty’ claim.  Even if the bonds are categorized as contracts, the agreement to 

arbitrate in the BIT will trump, because it is widely accepted that “ICSID tribunals have 

jurisdiction over BIT claims notwithstanding a forum-selection clause in the contract.”9One of 

the reasons why the BIT would prevail over the terms of the sovereign bonds goes to the crux of 

                                                 
8 See Helnan v. Egypt (ICSID), Award of 3 July 2008, para. 130. 
9 Matthew Wendlandt, SGS v. Philippines and the Role of ICSID Tribunals in Investor-State Contract Disputes, 43 Texas 

International Law Journal 523 (2008)] 
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arbitration itself: party consent.  While it may be conceded that both parties freely participated in 

the exchange of the bonds, the unilaterally decided and agreed upon terms of such contracts 

cannot override the party consent evident in the mutually negotiated bilateral investment treaty.   

37.  In fact, under the principle of equity, the forum selection clause in the sovereign bonds 

should only be relevant if the Claimant itself chose to take advantage of the option to pursue its 

claims in court rather than before an arbitral tribunal.  This concept is illustrated in the Malicorp 

Limited v. The Arab Republic of Egypt10 which stated that the protection afforded in investment 

treaties, such as the BIT, does not automatically elevate a contractual claim to a treaty claim 

where the agreed-upon contract has a clause granting jurisdiction to a particular forum.  Instead, 

the tribunal found that the injured party had the option to utilize the avenue agreed to in the 

contract. 

 

 

MERITS 

I. DAGOBAH HAS NOT TREATED CALRISSIAN IN A FAIR AND EQUITABLE 

MANNER CONSISTENT WITH THE EXPECTATIONS SET FORTH IN THE BIT OR 

CONSISTENT WITH STANDARDS OF INTERNATIONAL LAW.   

 

38. Article 2(2) below sets forth the acceptable standard of behavior and treatment of 

investments that Calrissian reasonable expected to receive: 11  

“Investments of each Party or of nationals of each Party shall at all times be accorded fair 

and equitable treatment and shall enjoy full protection and security in the territory of the 

other Party. Neither Party shall in any way impair by unreasonable or discriminatory 

measures the management, maintenance, use, enjoyment or disposal of investment in its 

territory of nationals of the other Party.”  

39. First, the legitimate expectations of Calrissian were not met because the terms and value 

of the bonds drastically changed without Calrissian’s consent after their money was already 

invested in Dagobahian bonds.  Calrissian expected to buy bonds worth a certain value and 

                                                 
10 ICSID Case No. Award ARB/08/18, Award of March 28, 2011, para. 103 
11 BIT Article 2(2) 
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expected their investment to reflect the type of return that an investment in a growing economy 

would typically yield.  They further expected their investment to be subject to the terms of the 

agreement reached at the time of the transactions and to be governed by the terms of the BIT.   

40. Second, Dagobah did not accord Calrissian bonds fair and equitable treatment by failing 

to provide a stable legal and economic framework.  Article 2(1) requires Dagobah to “encourage 

and create favourable conditions for investors of the other Party….”12 Although Dagobah 

represented that they were recovering from the 2001 financial crisis and were adhering to some 

of the IMF’s requirements, several problems continued untreated.   

A. Legitimate Expectations to stable and predictable legal framework  

41. The legitimate expectations of Calrissian were not met because the terms and value of the 

bonds drastically changed without Calrissian’s consent after their money was already invested in 

Dagobahian bonds.  Calrissian expected to buy bonds worth a certain value and expected their 

investment to reflect the type of return that an investment in a growing economy would typically 

yield.  They further expected their investment to be subject to the terms of the agreement reached 

at the time of the transactions and to be governed by the terms of the BIT.  

42. The ideas of legitimate expectations and providing a stable legal framework are 

inseparable in this context.  The standard of fair and equitable treatment entitles a contracting 

party to make certain base assumptions about the behavior and consideration of its counterparty.  

Based on the language of the BIT, it is more likely than not that the parties contemplated a broad 

and expansive take on “fair and equitable” behavior since there are not limiting words or 

references to a minimum standard of treatment.  Quite the opposite, the BIT compounds the fair 

and equitable mandate with a guarantee of “full protection and security” and a further prohibition 

against all unreasonable or discriminatory treatment.13   

43. The rules in place when Calrissian purchased the bonds are the rules they can reasonably 

rely on to govern their relationship with Dagobah.  If Calrissian knew that the terms of their 

transaction were subject to drastic change at the whim of the government, it is likely they would 

not have agreed to the deal.   

                                                 
12 BIT Article 2(1) 
13 BIT Article 3(2) 
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44. Providing a stable and predictable legal framework has been recognized in many arbitral 

tribunals as one of the inherent obligations conveyed in a commitment to fair and equitable 

treatment.14   

45. For example, the claimants in Achmea v. Slovak were party to a bilateral investment treaty 

with a very similar fair and equitable provision as the BIT in this case, “Each Contracting Party 

shall ensure fair and equitable treatment to the investments of investors of the other Contracting 

Party and shall not impair, by unreasonable or discriminatory measures, the operation, 

management, maintenance, use, enjoyment or disposal thereof by those investors.”15  A similar 

argument is applicable in this case; although it is entirely reasonable that a country would 

experience changes in laws and economic conditions throughout the life of the BIT, once those 

changes have such a drastic impact on current investments that an investor could not have 

reasonably anticipated them at the time of his investment, it amounts to unfair and inequitable 

treatment.16   

1. Value of investments changed 

46. In addition to expecting a stable legal framework, Calrissian had a reasonable expectation 

as to the value of its investments.  When an investor purchases a government bond, it buys a 

fixed amount of debt, to which it is entitled to in full payment at the time of maturity.  The SAR 

unilaterally lowered the value of those bonds, essentially lowering Dagobah’s indebtedness to 

Calrissian and violating the terms of their transaction.  Despite the fact that a majority of 

investors accepted the government’s restructuring plan and were willing to accept the new bonds 

worth only 70% of their original value, forcing Calrissian to also accept this plan is unfair and 

inequitable.   

47. As an individual investor who was neither party to the restructuring conversation nor 

voted in favor of the SAR, Dagobah has no right to convert its bonds to the new plan.  

Furthermore, as a foreign investor, Calrissian has unique concerns and interests most likely not 

shared by domestic investors.  For example domestic investors who are much more dependent on 

the long term survival of the Dagobahian economy and who benefit on a daily basis from 

                                                 
14 See, e.g., Metalclad Corporation v. Mexico, ICSD Case No. RB(AF)/97/1, Award, 30 August 2000, ¶99; CMS 

Gast Transmission Co., ¶¶274, 276;  Occidental, ¶191; Enron, ¶259; LG&E ¶131; Te`cnicas Medioambientales 

Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, 29 May 2003, ¶154 
15 Achmea v. Slovak ¶240. 
16 Achmea v. Slovak ¶242 
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government services are probably more likely to accept short term losses for the greater good of 

their country.  On the other hand, Calrissian bought bonds in Dagobah with the primary intent of 

making a return on that investment and with a secondary benefit of aiding a developing 

economy.   

48. If Calrissian had known that Dagobah would change the law to make it legal to devalue a 

foreign investment, it is extremely likely that it would not have entered this transaction.  

Changing the value of Calrissian’s bonds is a direct violation of Article 2(2) and is certainly not 

an example of providing “full protection and security” of its investments or creating “favourable 

conditions for investors”.17 

2. Terms of investment changed through the SAR (governing law, majority 

rule, CAC) 

49. The SAR created three features that significantly distinguished the new bonds from the 

old bonds originally purchased by Calrissian aside from their reduced value: 1) forum selection 

clause and governing law provision naming the Kingdom of Yevin, 2) allowing a qualified 

majority of 75% of bondholders to approve a restructuring agreement, and 3) instituting CAC 

requiring a 20% threshold before instituting an action on the bonds.  

50. First, when Calrissian purchased bonds from Dagobah through a secondary market, it 

knew that the bonds were subject to the laws of Dagobah and would be protected by the BIT as a 

national of Corellia.  It also knew that in previous years Dagobah tried to claim that Corellian 

bondholders would not have protection under the BIT because of a lack of a territorial link with 

the nation.  The SAR could be a way for Dagobah to claim again that Corellian bondholders are 

not protected by the BIT. By changing the forum selection clause and the governing law to 

reflect the laws of the Kingdom of Yavin, Dagobah is removing Calrissian’s main link to the 

country.  In the future, Calrissian may be vulnerable to attack that since they purchased bonds on 

a secondary market and are not governed by the Dagobahian law. 

51. Second, when Calrissian purchased bonds from Dagobah, it knew the extent of its voice 

as a bondholder.  It knew that it could not be forced to accept changes without its consent and 

knew that it would be treated the same as domestic bondholders.  The SAR completely destroys 

this protection with the following provision: 

                                                 
17 BIT Article 2(2); BIT Article 2(1) 
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52.  “Bondholders may participate in the process with some or all of the eligible titles they 

own. For the eligible titles (securities) to be amended, a quorum of at least half of the aggregate 

outstanding capital (“participating capital”) will be required to participate in the process, and a 

qualified majority in favor of the amendment of at least seventy five per cent (75%) of the 

participating capital will have to vote to approve the exchange.”18   

53. This essentially means that a vote of approval by as few as 37.5% of bondholders could 

bind the rest of the bondholders.19  As a foreign investor, Calrissian is particularly concerned 

about the opportunity to have its voice hear or otherwise choosing to exit the relationship.  In this 

situation, Calrissian was deprived of both its voice and opportunity to exit.   

54. Third, the CAC provision triggers a similar argument under violation of the legitimate 

expectations of the parties.  When Calrissian purchased bonds from Dagobah, it knew that it 

would have recourse under the terms of both the bonds and the BIT to assert a claim if its rights 

were being violated.  Under the new bonds governed by the SRA, Calrissian as a minority 

bondholder is precluded from asserting a claim against Dagobah without getting support from 

other bondholders to reach the 20% threshold.  As a foreign investor, Calrissian has unique 

interests and concerns that may not be shared by other bondholders    

55. Changing the governing law, voting rules, and collective action requirement without 

giving an investor an opportunity to adequately participate or exercise its rights is not the kind of 

fair and equitable treatment reflected in the BIT and is instead unreasonable and discriminatory 

behavior that is specifically forbidden. 

3. Economy did not perform according to expectations due to Dagobah’s 

ineffective governing 

56. Second, Dagobah did not accord Calrissian bonds fair and equitable treatment by failing 

to provide a stable economic framework.  Article 2(1) requires Dagobah to “encourage and 

create favourable conditions for investors of the other Party….”20 Although Dagobah represented 

that they were recovering from the 2001 financial crisis and were adhering to some of the IMF’s 

requirements, several problems continued untreated.  Dagobah knew, at least after-the-fact, that 

                                                 
18 SRA ¶3 
19 50% of bondholders are required for quorum, of that, 75% of those bondholders are needed to pass the resolution.  

(.75)(50) = 37.5 
20 BIT Article 2(1) 
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rampant tax evasion was a serious issue in the country leading up to the 2001 financial crisis but 

failed to adequately address the problem in the years since.21   

57. The Global Herald, a reliable and independent international newspaper, explicitly cited 

Dagobah’s treatment of tax evasions as one of the contributing factors to the 2010 economic 

crisis. 22   

II. Respondent’s actions are not exempted from breaching the BIT under a theory of 

protecting essential security interests 

A. Respondent’s Actions are Tantamount to Expropriation 

58. According to Article 4(1) of the BIT, expropriation is only allowed under limited 

conditions: 

59. “Neither Party may expropriate or nationalize a covered investment either directly or 

indirectly through measures equivalent to expropriation or nationalization (“expropriation”), 

except: (a) for a public purpose; (b) in a non-discriminatory manner; (c) on payment of prompt, 

adequate, and effective compensation.”23 

60. Dagobah’s restructuring is tantamount to an expropriation because the prominent features 

of the SRA and the outcome of the restructuring process show that a) there was not a public 

purpose, b) the SRA was discriminatory, and c) the compensation was not adequate.24   

61. State action will be found expropriatory when it interferes with an investor’s investment 

to such a degree that the investment loses a “substantial” part of its value.25 State action that, 

while taken alone does not amount to expropriation, can nevertheless be found to amount to 

expropriation when taken in combination with other State actions.26  

                                                 
21 Uncontested Facts ¶ 3 
22 Appendix 4 the global herald “In addition, it is also believed that the significant issue of tax evasion had remained 

long unaddressed, which, when combined with the austerity measures recommended by the IMF, became even more 

pronounced and amplified the government’s revenue crisis.” (December 12, 2011)  
23 BIT Article 4(1) 

 
25 Pope & Talbot, ¶102; Vivendi, ¶7.5.31 
26 See, e.g., Vivendi v. Argentina, ¶7.5.31 (“It is well-established under international law that even if a single act or 

omission by a government may not constitute a violation of an international obligation, several acts taken together 

can warrant finding that such obligation has been breached.”). 
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62. Additionally, the existence of ancillary factors—such as whether the State afforded the 

foreign investor its due process rights, and whether the State’s actions had a proportionate 

relationship to its predicate goals—contribute to a finding of expropriation by a State.27  

63. Calrissian was deprived of its fundamental rights of ownership because the voting 

requirement coupled with the CAC provision worked to completely silence Calrissian as a 

bondholder.  Furthermore, the reduction in value of the bonds after the SRA significantly block 

the enjoyment and benefit of those bonds to Calrissian.  In enacting these regulations, Dagobah 

also failed to provide Calrissian with its due process rights and acted unreasonably and 

disproportionately to its purported predicate goals.   

64. Therefore, Dagobah expropriated Calrissian’s bond investments and, as such, under 

Article 4(1) of the BIT, is entitled to adequate compensation. 

1. Dagobah’s restructuring offer reduced the value of its sovereign bonds by 

30% and thus constituted indirect expropriation, in violation of Article 4(1) of the 

BIT. 

65. State action that causes a foreign investor of a contracting state to lose a “substantial part” 

of its investment’s value will constitute expropriation.28 This sets a low standard for a finding of 

expropriation—even state action that causes the impermanent and non-total destruction of an 

investment’s value can suffice as expropriatory.29  

66. For example, in Goetz v. Burundi, a tribunal found Burundi’s revocation of a free-zone 

status previously accorded to a foreign investor amounted to an expropriation.30 Burundi had 

enacted a law designating an area of land exempt from taxation, and granted a certificate for the 

investor-claimant to operate its investment—ore mining—there.31  

67. However, two years after issuing this certificate to the investor, the State withdrew it, 

effectively reinstituting the tax on investors in the area.32 The reviewing tribunal, in finding that 

this certificate withdrawal amounted to an expropriation, reasoned that it imposed such a 

substantial financial burden on the investor that it compelled it to halt its activities on the land.33  

                                                 
27 UNCTAD I, 78. 
28 Pope & Talbot, ¶102. 
29 Tecmed, ¶151; Telenor Mobile, ¶63; Glamis Gold, ¶536. But see UNCTAD I, p. 64 (suggesting higher standard 

should apply); CME, ¶150 (applying higher standard). 
30 Goetz, ¶137. 
31 Goetz, ¶¶1-2. 
32 Goetz, ¶15. 
33 Goetz, ¶124. 
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68. The tribunal thus ordered Burundi to provide compensation of $3 million to the investor 

for its indirectly expropriatory actions, or to rescind its reinstitution of the tax.34  

69. Likewise, in Vivendi v. Argentina, an ad hoc tribunal found the cumulative actions of 

Argentina to be expropriatory.35 Argentina had entered into a contract with the foreign investor-

claimant, under which the State granted the investor concessionary rights over water services. 

Subsequently, however, Argentina issued a statement condemning the investor and ‘impugning 

the validity’ of the contract, adopted resolutions prohibiting the investor from issuing invoices 

and forcing it to reduce its tariffs, and encouraged the public to submit claims against the 

investor.36 The tribunal, in reviewing the investor’s claim, reasoned that though the State’s 

actions taken alone might not qualify as expropriatory, as a whole, they did.37  

70. Similar to the State in Goetz, Dagobah instituted regulations that—while not depriving the 

investor-claimant of the total value or control of its investment—imposed a substantial financial 

burden on Calrissian’s investment by reducing the value by 30% and silencing its voice as a 

minority bondholder.38 

2. The compensation does not meet the requirements under Article 4(2) of 

the BIT. 

71. Article 4(2) explains that in the event of an expropriation by one Party, the “compensation 

referred to in paragraph 1(c) shall: (a) be paid without delay; (b) be equivalent to the fair market 

value of the expropriated investment immediately before the expropriation took place (“the date 

of expropriation”); (c) not reflect any change in value occurring because the intended 

expropriation had become known earlier; and (d) be fully realizable and freely transferable.”39   

72. In this situation, the compensation was not equivalent to the fair market value of the 

expropriated investment immediately before the expropriation took place because the 

                                                 
34 Goetz, ¶137. See also, Metalclad, ¶ __ (holding that Mexico’s refusal to grant a construction permit to a US 

company for its operation of a landfill site constituted an expropriation); CME, ¶591, 604 (holding that Czech 

Republic facilitating the investor-claimant’s partner in canceling a contract with the investor constituted an 

expropriation); Middle East Cement Shipping, ¶178 (holding that Egypt’s prohibition of the importation of cement 

constituted an expropriation of the investor’s cement importation business). 
35 Vivendi v. Argentina, ¶7.5.34. 
36 Vivendi v. Argentina, ¶¶5.3.11-5.3.13.  
37 Vivendi v. Argentina, ¶¶7.5.31, 7.5.34. 
38 Claimant’s Statement of Facts, ¶¶13, 19; Goetz, ¶124. 
39 BIT Article 4(2). 
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restructuring explicitly exchanged the old bonds for new bonds worth only 70% of their previous 

value.   

B. Respondent’s actions are not exempted from breaching the BIT under theory of 

safeguarding Dagobah’s essential security interests under Article 6(2) of the BIT. 

1. Respondent cannot rely on Essential Security 

73. Article 6(2) of the BIT provides, “[n]othing in this Treaty shall be construed: to preclude 

a Party from applying measures that are necessary for the fulfilment of its obligations with 

respect to the maintenance or restoration of international peace or security, or the protection of 

its own essential security interests.”40 

74. Claimant points to the construction of the language of this paragraph as instructive in 

interpreting the Parties’ intent.  Notice that the clause does not allow for the Party to make a 

judgment call about what it considers to be essential to its own security interests.  Rather the 

language limits the applicability of this theory to situations where the measure are necessary to 

essential security interests.   

75. Respondent is under an obligation to invoke this exception clause in “good faith”. 41 

76. Claimant submits that Respondent did not invoke the defense of essential security in good 

faith because it did not act fairly in order “to protect justifiable expectations arising from [the] 

agreement.”42 Respondent impaired Claimant’s justifiable expectations by drastically changing 

the regulatory scheme applicable to Claimant’s investment. 

77. This tribunal should apply a standard of full substantive review to this clause because the 

language does not justify deference to Dagobah’s self-evaluation of the use of this exception.  

78. Although the most limited scope of interpretation of this type of clause would be to limit 

it to only military security interests, Claimant posits that Respondent is also not justified under a 

theory of economic security.   

2. The SRA was not essential to the security interests of Dagobah 

79. The 20% threshold set by the CAC does not help the country, it only serves to silence 

minority bondholders like Calrissian.  There is a high bar set as to when a country can reduce the 

value of an investor’s investments for the sole purpose of protecting its economy.  This standard 

                                                 
40 BIT Article 6(2). 
41 Salacuse: Law of Investment Treaties, p.345; see also Enron ¶339; CMS Annulment ¶¶122-23; Sempra Annulment 

¶¶168- 170.  
42 Burton: Principles of Contract Law pp. 444-45. 
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is not met in this case.  Perhaps if the situation in Dagobah was more severe or if Calrissian’s 

bonds contributed to a complete collapse of the economy, the expropriation of the bonds could 

have been justified under Article 6(2).  However, the situation in Dagobah is not as dire as it 

would purport: the bond rating even after the 2008 financial crisis was still a B-.  Even though 

this is below the investment grade, it is still in the same S&P category as the bonds have been for 

over ten years.43   

80. Dagobah’s economic recession does not qualify as a large enough threat to its essential 

security interest to justify using the Article 6(2) exception to expropriation.  

81. The 75% majority vote requirement also is not a valid protection of an essential security 

interest because it does not help the country, it only serves to silence foreign investors like 

Calrissian.  Dagobah is attempting to use its purported essential security interests as a bad faith 

attempt to silence minority bondholders.   

82. The standard for review should not be deferential to the acting Party and instead should 

be an independent and full substantive review. 

3. There were alternatives besides the SRA available to help the Dagobahian 

economy which the government chose not to take 

83. The SRA, restructuring process, and devaluation of Calrissian bonds without due process 

were not the only options available for Dagobah to address its economic recession.   

84. For instance, Dagobah could have addressed the economic problems that it knew were 

present ahead of time to avoid the situation altogether, such as tax evasion. 

85. Dagobah also could have made a separate deal with Calrissian and other Corellian 

investors out of respect for the BIT that would have allowed for meaningful participation of 

otherwise silenced minority bondholders.   

86. In fact, the actions taken by Dagobah have impeded upon an essential interest of 

Calrissian and future Corellian investors who reasonably relied on the protection of the BIT 

when making investments in their developing neighbor.  

87. Article 6(2) was not included for the purposes attempted by Dagobah when the stakes are 

not grave and immediate threats to the country or the world.  Respondent should not be excused 

from its obligation to adequately compensate Claimant for the expropriated bonds. 

                                                 
43 Procedural Order No. 3, ¶31 
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III. Prayer for Relief 

88. For all the reasons set out in this Request for Arbitration, the Claimant respectfully 

requests the Arbitral Tribunal to find:  

a. that the retroactive effects of Respondent’s Sovereign Restructuring Act, as well as 

other measures conducted by that state as part of its sovereign debt restructuring, violated 

Respondent’s obligations under Art. 2 of the Corellia-Dagobah BIT;  

b. that Claimant is entitled to full compensation for the losses it incurred as a result of 

Dagobah’s violations, including interest; and 

c. that Claimant is entitled to the restitution by Respondent of all costs related to these 

proceedings. 

 

RESPECTFULLY SUBMITTED ON 20 SEPTEMBER 2011 BY 

------/s/--------- 

Team Fitzmaurice 

On Behalf of Claimant,  

Calrissian & Co., Inc. 

 

 

 


