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1 

 

STATEMENT OF FACTS 

1. In 1992, the Federal Republic of Dagobah (“Dagobah”) and the Corellian Republic 

(“Corellia”, together referred to as “Contracting Parties”) entered into the Agreement 

between the Corellian Republic and the Federal Republic of Dagobah for the Promotion 

and Protection of Investments (“BIT”). 

2. The BIT provided for a definition of protected investments and contained standard 

clauses of protection such as national treatment, fair and equitable treatment, full 

protection and security, and protection against expropriation. It also included both kinds 

of provisions regarding dispute settlement, state-to-state dispute settlement as well as 

investor-state dispute settlement. 

3. In early 2001, a decade of heavy borrowing, combined with high government budget 

deficits caused mostly by excessive tax evasion, resulted in an unsustainable debt burden 

and Dagobah lapsed into an economic crisis. 

4. On 7 May 2001, Dagobah’s inability to meet its debt obligations led its government to 

restructure its sovereign debt and launch an exchange offer to bondholders, including 

several investors from Corellia. The haircut was estimated at 50% of the bonds’ aggregate 

nominal value, which caused major losses to the bondholders. 

5. Concerned with the possible negative impact of Dagobah’s restructuring on its own 

economy, and in order to ensure protection of Corellian bondholders, Corellia decided to 

clarify the language of the BIT, especially with regard to sovereign bonds under the 

definition of investments to which the BIT would apply. 

6. Over the second half of 2001 diplomatic negotiations took place. However, no agreement 

was reached as to whether the BIT covered sovereign bonds or not and, whether the 

Corellian holders of Dagobah’s sovereign bonds were protected under the BIT. 

7. For that reason and pursuant to art. 7 of the BIT, Corellia initiated arbitral proceedings 

against Dagobah, administered by the Permanent Court of Arbitration (“PCA”), 

requesting a final decision on the interpretation issue that had arisen. 

8. On 29 April 2003, the PCA Tribunal rendered its final and binding decision. The PCA 

Tribunal held that consistently with the object and purpose of the BIT and the Contracting 

Parties’ intentions that the language of art. 1 of the BIT allows the acquisition of 

sovereign bonds to be qualified as an investment. It moreover enabled bondholders that 

are nationals of one of the Contracting Parties to resort to international arbitration 

pursuant to art. 8 of the BIT against the other Contracting Party. 
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9. Notwithstanding this alternative, Corellian bondholders had already accepted a 

restructuring offer and no litigation proceedings were pursued by any Corellian nationals 

against Dagobah. 

10. In the years following its 2001 default, Dagobah claimed that it had been following and 

implementing the recommendations issued by the IMF. However, many criticized its still 

expansive borrowing policy without adopting appropriate reforms. Critics also opposed 

the strict austerity measures, which suffocated the economy. Stemming from this 

development, Dagobah was unready when the 2008 economic crisis arrived.  

11. In 2005 Calrissian & Co., Inc. (“Calrissian”), a hedge fund established under the laws of 

Corellia, purchased approximately 10% of Dagobah’s bonds’ aggregate nominal value 

with the maturity of 12 years. These bonds also contained an exclusive forum selection 

clause referring all the disputes arising thereof to the courts of Dagobah. 

12. In light of its lack of reform, Dagobah’s economy could not generate enough revenues to 

service its debt and at the beginning of 2010, Dagobah was faced with another financial 

crux. Fears among investors of yet another sovereign debt crisis had increased. 

13. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”) applicable 

to all bonds governed by Dagobah’s law. The SRA provided that if a qualified majority of 

the bondholders governed by domestic law agreed to modify the terms of the bonds, that 

decision would bind all the remaining bondholders. Before its adoption, unanimous 

agreement of all bondholders was needed to allow such an amendment. 

14. On 29 November 2012, the Dagobah’s government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the aggregate nominal 

value of the outstanding bonds. Calrissian’s bonds were also subjected to the SRA but it 

remained among the holdout minority and refused to participate in the exchange because 

of substantial financial losses. 

15. On 12 February 2013, all of such bonds were exchanged for new ones on the terms 

provided by the exchange offer.  

16. Referring to the award on interpretation rendered by the PCA Tribunal, and pursuant to 

the investor-state dispute settlement provision, art. 8 of the BIT, Calrissian commenced 

arbitral proceedings against Dagobah by submitting a Request for Arbitration to the 

Arbitration Institute of the Stockholm Chamber of Commerce (“SCC”) on 30 August 

2013. 

17. Calrissian appointed Ms. Crusher to act as an arbitrator. 
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18. After the SCC Board of Directors decided that it did not manifestly lack jurisdiction over 

the dispute, the SCC Secretariat confirmed to Calrissian receipt of the notice and notified 

Dagobah of the Request for Arbitration. 

19. In its answer of 4 October 2013, Dagobah objected to the arbitral proceedings and 

appointed Prof. Riker as an arbitrator. 

20. On 28 November 2013, the SCC Board appointed Mr. Picard as the chairperson of the 

arbitral tribunal, determined the amount of the advance on costs, and designated 

Alderaan, in the Kingdom of Yavin, as the seat of arbitration. 

21. Following the payment of the advance on costs by the parties, the case was referred to the 

Tribunal on 8 January 2014. 

 

  



  

 

 

 

 

 

4 

SUMMARY OF ARGUMENTS 

1. Calrissian will briefly outline its Arguments on Jurisdiction and Arguments on Merits in 

its dispute against Dagobah in this Section.  

2. Calrissian argues in Section I. that the findings contained in the PCA Award are binding 

for the Tribunal. It is mainly contended that the interpretation of the term “investment” 

under the BIT made by the PCA Tribunal must be read into the BIT. This submission is 

based on the textual interpretation of art. 7 of the BIT, pursuant to which the PCA Award 

was rendered. Moreover, the PCA Award found that the purchase of sovereign bonds is 

an investment under the BIT. Under these circumstances, Calrissian submits that any 

argument from Dagobah to the contrary is irrelevant and must be rejected.  

3. It is contended in Section II. that Calrissian’s purchase of bonds together with their 

issuance by Dagobah must be viewed as a single economic operation. Calrissian, by 

acquiring Dagobah’s bonds, has therefore made an investment within the spirit of art. 1 of 

the BIT. Even the territorial requirement of the BIT is fulfilled by Calrissian’s investment 

because the ultimate beneficiary of the transaction was Dagobah. The Tribunal therefore 

has to establish its jurisdiction over the dispute between Calrissian and Dagobah in 

respect of the bonds.  

4. Section III. addresses the admissibility of Calrissian’s claims. It is argued that 

Calrissian’s claims are based entirely on the BIT, although they are linked to the bonds. 

The Tribunal is therefore entitled and, as it is submitted, obligated to decide upon 

Calrissian’s claims. Calrissian contends that the presence of an exclusive forum selection 

clause in the bonds does not have any effect on the Tribunal’s decision making. It has not 

overridden the BIT, nor did Calrissian waive its right to bring an investment claim 

pursuant to the BIT.  

5. After passing the jurisdictional hurdles, Calrissian submits in Section IV. that Dagobah 

violated art. 2 of the BIT, which provides for the fair and equitable treatment of investors. 

Calrissian mainly argues that Dagobah breached its legitimate expectations (as an integral 

part of the fair and equitable treatment standard) by unilaterally amending the bonds’ 

terms through sovereign powers. As a result of these sovereign actions, Calrissian 

suffered significant losses and accordingly requests their full compensation including 

interest. 

6. Calrissian finally contends in Section V. that Dagobah cannot be exempted from 

violating the BIT by means of art. 6 of the BIT, i. e. the non-precluded measures clause. 
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The main argument is that this clause must be interpreted in light of customary 

international law. Under Calrissian’s submission, Dagobah’s financial situation therefore 

cannot be qualified as a state of necessity because Dagobah significantly contributed to its 

crisis. Dagobah is liable for not implementing strict reform and not addressing a long-

existing tax evasion problem.  

7. As conclusion, Calrissian stresses that Dagobah already cut a significant part of its debt 

before, in 2001. Although it was allowed to escape its valid legal obligation once, it has 

taken no lesson and proved to be a notorious debtor. Calrissian as a bona fide investor 

therefore cannot and will not be held accountable for Dagobah’s irresponsible actions. 
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ARGUMENTS ON JURISDICTION 

I. Findings contained in the PCA Award regarding the interpretation of the term 

“investment” are binding on the Tribunal 

1.  Calrissian is convinced that the PCA Award has a significant effect on the current 

proceedings almost to a point, where it renders meaningless the other jurisdictional 

submission regarding bonds. It is however difficult to draw an analogy from investment 

law doctrine because there were only three state-to-state arbitrations under bilateral 

investment treaties and none of them offers guidance in the current context.
1
  

2. The PCA Award was rendered under art. 7 of the BIT and it is therefore important to start 

from this provision when considering the effects. Hence, the interpretation of art. 7 of the 

BIT shows that the Tribunal is bound by the findings contained in the PCA Award (A). 

Alternatively, Calrissian submits that the findings in the PCA Award are highly 

persuasive for the Tribunal (B).  

A.  Interpretation of art. 7 of the BIT conveys the binding effect of the PCA Award  

3. The VCLT has been held to be the applicable tool to interpret investment treaties such as 

the BIT.
2
 Indeed, the VCLT provides the general rules of interpretation according to 

which a treaty must be interpreted in “good faith”, according to the “ordinary meaning to 

be given to the terms of the treaty in their context” and the “object and purpose” of the 

particular treaty.
3
 The interpretation must also inter alia take into consideration “any 

subsequent agreement between the parties”.
4
 These rules are of equal value, none is 

inferior.
5
 Their application is a single operation, in which all are thrown into the crucible 

and their interaction results in a legally relevant interpretation.
6
 Moreover, such 

interpretation cannot leave an “ambiguous or obscure” meaning, or lead to a “manifestly 

absurd or unreasonable” result pursuant to art. 32 of the VCLT. 
7
  

4. The PCA Award was rendered pursuant to art. 7 of the BIT, which inter alia provides that 

“any dispute between the Parties concerning the interpretation or application” will be 

                                                 
1
 Italy v. Cuba; Peru v. Chile and Ecuador v. USA.  

2
 References to articles 31-33 of the VCLT were found in 35 out of 98 ICSID decisions as mentioned in 

Fauchald, p. 314. 
3
 VCLT, art. 31 (1). 

4
 VCLT, art. 31 (3). 

5
 Jennings/Watts, p. 632. 

6
 ILC Report 1966, paras 8-9. 

7
 VCLT, art. 32. 
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submitted “to an arbitral tribunal for binding decision in accordance with the applicable 

rules of international law”.  

5. Under the general rules of interpretation, contained in art. 31 of the VCLT, art. 7 of the 

BIT must be interpreted to the effect that the PCA Award is binding on the Tribunal (a) 

and a contrary finding would lead to a “manifestly absurd or unreasonable” result (b).  

a) Binding effect of the PCA Award is inferred from the VCLT’s general rules of 

interpretation  

6. It stems from the ordinary meaning of the terms used in art. 7 of the BIT (i.) and from the 

subsequent agreement of the Contracting Parties (ii.) that the PCA Award is binding on 

the Tribunal.  

i. Ordinary meaning of the terms used in the BIT in their context 

7. The ordinary meaning of the terms used is the most natural starting point because 

interpretation turns on the meaning and scope of written words.
8
 The phrase “to bind” has 

been defined as “[t]o obligate; to bring or place under definite duties or legal obligations 

[…]“.
9
 

8. A tribunal constituted under art. 7 of the BIT can therefore decide disputes regarding inter 

alia the interpretation of the BIT and issue decisions, which place duties on the 

Contracting Parties. This is in strict contrast to the advisory nature of opinions issued by 

e.g. the ICJ or ECHR, which are empowered to issue advisory opinions with a distinct 

legal effect from the one given to their binding decisions.
10

 Inferring merely from the 

plain wording of art. 7 of the BIT, the same was not intended by the Contracting Parties.  

9. Further, three alternative interpretations can be made.
11

 Firstly, the result of the tribunal’s 

determination under art. 7 of the BIT is binding prospectively and retrospectively on the 

Contracting Parties and future investor-state tribunals. Secondly, the determination is 

binding only on the Contracting Parties prospectively and lastly, the decision only binds 

the Contracting Parties with respect to that particular dispute. The last possible 

interpretation is addressed in Section I. (A, b) as leading to a “manifestly absurd or 

unreasonable” result. 

                                                 
8
 ILC Report 1966, par. 9. 

9
 Black’s Law Dictionary, p. 168. 

10
 ICJ Statute, art. 65 (1); ECHR Convention, art. 47 (1). 

11
 Roberts II, pp. 59-60.  
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10. Calrissian is adamant that the first interpretation is correct based on the context, in which 

art. 7 is placed and should be adopted by the Tribunal. A simple reading of articles 7 and 

8 of the BIT in conjunction shows that the Contracting Parties inserted two kinds of 

arbitrations. One, giving investors a direct recourse against the Contracting Parties under 

art. 8 and another one giving the Contracting Parties an opportunity to clarify the meaning 

of the BIT under art. 7. Clearly, there is no conflict between these two processes, each has 

its own purpose and both are a part of the BIT’s existing regulatory framework.  

11. Moreover, it is well accepted in treaty interpretation that every provision has its special 

meaning. In other words, treaty clauses are “to be interpreted so as to render them 

effective rather than ineffective”.
12

 Even further, good faith interpretation raises at the 

outset the presumption that the treaty terms were intended to mean something, rather than 

nothing.
13

 Calrissian therefore submits that an effective reading of art. 7 of the BIT gives 

the PCA Award a binding character over investor-state arbitrations including the current 

proceedings. The PCA Award however did not amend the BIT, it has merely clarified 

what the Contracting Parties intended art. 7 of the BIT to mean.
14

 Any other reading 

would deprive state-to-state arbitration, under art. 7, of any practical effect.
15

  

12. Additionally, the reason why Calrissian initiated the PCA proceedings was precisely to 

obtain a binding decision with respect to both states and its investors.
16

 Dagobah 

contested whether bonds constituted an investment before the PCA Tribunal but did not 

contest its interpretative powers and therefore acquiesced to them.
17

 

13. Even in case the Tribunal adopts the second interpretation, i.e. the PCA Award only binds 

the Contracting Parties prospectively, it has to have an effect on the current proceedings. 

Since Dagobah is bound by the findings contained in the PCA Award prospectively, it 

must be precluded from presenting arguments contradicting the same. Most importantly, 

Dagobah must be precluded from stating that bonds do not constitute an investment under 

the BIT and that they are lacking the territorial link.
18

 In other words, Calrissian relied in 

good faith
19

 on the binding character of the PCA Award, hence on the fact that bonds are 

                                                 
12

 Eureko, par. 248. 
13

 Jacobs, p. 333.  
14

 Roberts I, p. 201. 
15

 Roberts I, p. 19. 
16

 UF, paras. 7 and 8.  
17

 UF, par. 10; PCA Award, Table of Contents.  
18

 PCA Award, pp. 72-93.  
19

 Bowett, pp. 188-194. 
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investments under the BIT. Dagobah can only present arguments pursuant to the PCA 

Award because the contrary is in violation of its international obligations.  

ii. Subsequent agreements of the Contracting Parties 

14. Subsequent agreement of the Contracting Parties regarding the BIT’s interpretation is 

viewed as an “authoritative interpretation” pursuant to art. 31 (3, a) of the VCLT.
20

 

Although there was no explicit subsequent agreement between the Contracting Parties, 

according to Broches, such an interpretation can also be reached by an arbitral award, if 

the treaty so provides.
21

 Accordingly, Calrissian submits that the Contracting Parties 

partially ceded interpretive authority to an inter-state tribunal through art. 7 of the BIT.  

15. Under general international law, international delegation may be defined as “a grant of 

authority by two or more states to an international body to make decisions or take 

actions”.
22

 In the case at hand, Contracting Parties’ intentions are clearly expressed in art. 

7 of the BIT. It cannot be contested that in case a dispute arises as to the interpretation of 

the BIT, the Contracting Parties have delegated part of their interpretive powers to an 

arbitral tribunal.
23

 Having delegated part of its interpretive authority to an arbitral 

tribunal, the Contracting Parties must be subsequently bound by the decisions and actions 

taken by this tribunal.
24

 The PCA Award’s holding must therefore be “read into” the BIT 

for purposes of its interpretation.
25

  

b) A non-binding effect of the PCA Award would be “manifestly absurd or 

unreasonable” 

16. Dagobah had suggested that the PCA Award should only be binding upon the parties only 

with respect to that particular dispute.
26

 Such an interpretation of the word “binding” in 

art. 7, however, leads to a “manifestly absurd and unreasonable” result in violation of art. 

32 (b) of the VCLT. Dagobah already stated in Section I. (A, a, i.), that every article of 

the BIT, including art. 7, has its special meaning and it has to be read pursuant to that 

particular meaning.  

                                                 
20

 Kasikili and Sedudu Island, p. 34. 
21

 Broches, p. 377. 
22

 Bradley/Kelley, p. 3. 
23

 Sweet, pp. 228-229. 
24

 Roberts II, p. 63. 
25

 Kasikili and Sedudu Island citing ILC Draft Articles on the Law of Treaties with Commentaries, p. 34. 
26

 Answer, par. 7, first sentence.  
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17. As Roberts states, “investor-state arbitration is generally inserted in addition to, rather 

than in the place of, state-to-state arbitration”.
27

 Moreover, had the Contracting Parties 

wanted to leave interpretation related to state-to-state disputes outside of the scope of 

arbitration, they could have done so.
28

 Therefore, on the one hand an investor-state 

tribunal under art. 8 of the BIT is empowered to render an award binding on particular 

disputing parties. On the other hand, the role of a tribunal under art. 7 of the BIT is to 

decide disputes concerning the interpretation and/or application of the BIT, which by 

implication involves more of a general interpretive authority.  

18. To read art. 7 of the BIT as Dagobah suggested, one would have to adopt an 

interpretation, which deprives it of any practical effect and would render it 

“meaningless”.
29

 Calrissian contends that such an interpretation would lead to a 

“manifestly absurd and unreasonable” result, which would contravene art. 32 of the 

VCLT. The Contracting Parties made their intentions clear, a tribunal constituted under 

the 1976 UNCITRAL Rules has inter alia the authority to interpret the BIT with a 

binding effect. As was presented above, this binding effect applies also to the ongoing 

proceedings and any other interpretation violates the VCLT.  

B. PCA Award is highly persuasive for the Tribunal 

19. In case the Tribunal does not interpret the binding character of the PCA Award as 

presented above, Calrissian alternatively submits that the findings in the PCA Award 

have a highly persuasive character. Pursuant to art. 7 of the BIT, the PCA award is 

binding “in accordance with the applicable rules of international law”. In other words, in 

order to find the correct effect of the PCA Award, the Tribunal needs to find the effect of 

binding decisions on future disputes under the “the applicable rules of international law”. 

20. A list of formal sources of international law is contained in art. 38 (1) of the ICJ Statute, 

which “expresses the universal perception as to the enumeration of sources of 

international law”.
30

 Accordingly, art. 38 (1) of the ICJ Statute lists “judicial decisions” 

as “subsidiary means for the determination of rules of law”. It is thus submitted that the 

persuasive character of the PCA Award should be understood by analogy as a “subsidiary 

means for the determination of rules of law”.  

                                                 
27

 Roberts II, p. 11. 
28

 e.g. the Chad/Italy BIT, art. 7.  
29

 Eureko, par. 248. 
30

 Shaw, p. 71. 
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21. In the context of international law, judicial decisions were found to be highly persuasive 

which is only supported by the fact that the ICJ rarely overrules itself.
 31

 On occasions, 

ICJ had already faced the question whether there was a reason “not to follow the 

reasoning and conclusions of earlier cases”.
 32

 

22. Both the PCA Proceedings and the current proceedings are based on the BIT and on an 

identical set of facts. Dagobah erroneously contested the latter earlier during these 

proceedings.
33

 Indeed, both Corellia and Dagobah mentioned either “sovereign bonds 

issued by Dagobah” or “Dagobah’s sovereign bonds” in their submissions to the PCA 

tribunal.
34

 Most importantly, the PCA Award reads that “sovereign debt bonds issued by 

State parties to the treaty” constituted investments under the BIT.
35

 Hence, the PCA 

Award deals with bonds issued by one of the Contracting Parties generically. The facts 

are thus identical because the subject matter in front of the Tribunal is also based on 

bonds issued by one of the Contracting Parties.  

23. Concluding therefore, the findings in the PCA Award should “assist in determining” what 

the definition of investment contained in art. 1 of the BIT encompasses.
36

 

 

 

  

                                                 
31

 Pellet, p. 784; Thirlway, p. 133 and Shahabuddeen, pp. 129–132. 
32

 Land and Maritime Boundary, par. 28.  
33

 Answer, par. 7, first sentence.  
34

 UF, paras. 9 and 10.  
35

 PCA Award, p. 108.  
36

 Advisory Committee of Jurists, p. 336. 
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II. The tribunal has jurisdiction over the dispute concerning the sovereign bonds 

owned by Calrissian under the BIT 

24. Dagobah’s jurisdictional objection concerning the bonds owned by Calrissian37
 is without 

merit in light of the PCA Award. The PCA Tribunal found that sovereign bonds issued by 

one of the Contracting Parties fall within the definition of “investment” under art. 1 of the 

BIT. Since Calrissian has proved that the findings of the PCA Tribunal are binding on the 

Tribunal, there is no question that it thus has jurisdiction.  

25. Out of procedural caution, Calrissian is nevertheless going to show that it has made an 

investment pursuant to art. 1 of the BIT (A). Alternatively, if the Tribunal disagrees with 

this submission, it is prevented from deciding on the issue because it is res judicata by 

means of the PCA Award (B).  

A. Calrissian has made an investment pursuant to the BIT 

26. Calrissian submits that its purchase of sovereign bonds and their issuance by Dagobah are 

parts of the same economic operation (a). Calrissian’s purchase of bonds must therefore 

be viewed as an investment under art. 1 of the BIT and the Tribunal has jurisdiction (b). 

Calrissian’s investment also meets the requisite territorial link (c) and fulfills the Salini 

criteria (d). 

a) Calrissian’s purchase of bonds and their issuance are parts of the same economic 

operation  

27. Calrissian’s overall loan represented by the bonds, made funds available to Dagobah is 

the investment in the case at hand. These bonds were expected to be sold on the 

secondary market at the time of their issuance and that must have affected their issuance 

price. The issuance of bonds and their purchase by Calrissian should therefore be viewed 

as parts of the same economic operation, which contributed to Dagobah’s financial 

recovery.  

28. Indeed, tribunals in Abaclat and Ambiente, that recently dealt with the question whether 

securities derived from bonds are considered to be investments, held that for purposes of 

this determination that economic unity of the bond issuance process was relevant.
38

 The 

                                                 
37

 Answer, paras. 1-5. 
38

 Abaclat, par. 358; Ambiente, par. 423. 
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doctrine of economic unity was also upheld, although in different factual circumstances, 

by tribunals in CSOB
39

 and Enron.
40

 

29. The nature of Calrissian’s operation has not changed because of the circulations of bonds 

on the secondary market. Accordingly, the fact that Calrissian has not purchased its bonds 

directly from Dagobah does not have any bearing on the financial operation as a whole. 

What is important is that the overall loan made funds available to finance Dagobah’s 

budgetary needs.
41

 Dagobah would not have been able to satisfy its financial needs had 

there not been the issuance of bonds, which was conditioned on their purchase by 

Calrissian and other bondholders in the secondary market.  

30. As professor Schreuer notes, tribunals “have not looked at specific transactions but at the 

overall operation” when examining the existence of an investment for jurisdictional 

purposes.
42

 The purchase of bonds on the secondary market must be hence taken together 

with their issuance and viewed as a single act of investment.
43

 Moreover, the overall 

outcome of Calrissian’s investment was the financing of Dagobah’s economic needs. 

b) Bonds fulfill the criteria set forth in art. 1 of the BIT  

31. Art. 1 of the BIT defines an “investment” as:  

“every asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment, including such characteristics as the commitment of 

capital or other resources, the expectation of gain or profit, or the assumption of risk”. 

 

It then also gives a non-exhaustive list of these assets. 

32. A bond can be described as a long-term contract, in which the bondholder lends money to 

a company, government or some other organization. In return the company or government 

promises to pay a predetermined regular interest and a capital sum at the end of bond’s 

life.
44

 It stems from this definition that it does not represent volatile capital, which is 

characteristic for short-term commercial arrangements designed for a quick gain.  

33. With the aforesaid in mind, the wording of art. 1 of the BIT not only adopts a wide “every 

asset” phrase but also gives only a non-exclusive list of potential types of investments. 

This list admittedly does not include bonds, but it is also not tailored narrowly to exclude 

them. Similarly, for example the tribunal in the CSOB case concluded that loans were an 

                                                 
39

 CSOB, par. 72.  
40

 Enron, par. 70. 
41

 Procedural Order No. 3, par. 30; similarly in Ambiente, par. 425. 
42

 Schreuer/Kriebaum, p. 272. 
43

 Ambiente, par. 433. 
44

 Arnold, p. 100. 
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investment although they were not expressly included in art. 1 of the Slovakia/Czech 

BIT.
45

 

34. Moreover, had the Contracting Parties wanted to exclude claims arising from bonds, they 

would have done so expressly. For example, the Colombia/Venezuela/Mexico FTA
46

 or 

the NAFTA
47

 exclude money claims arising from commercial contracts for the sale of 

goods or services and some forms of credits. That is not the case with the BIT. The 

Azerbaijan/Croatia BIT
48

 or the Japan/Colombia BIT
49

 even explicitly exclude sovereign 

debt.  

35. Under the above analysis, if bonds acquired by Calrissian have certain characteristics of 

an investment, they are considered to be an investment under the BIT. This provision 

resembles the one contained in the 2012 US Model BIT.
50

 It contains an explanatory 

footnote with regard to bonds stating that bonds “are more likely to have the 

characteristics of an investment” than claims that are immediately due and arising from 

the sale of goods or services.
51

 In any case, for purposes of the BIT, an investment has 

inter alia these characteristics: commitment of capital (i.), expectation of gain or profit 

(ii.) and assumption of risk (iii.). Calrissian will now proceed to show that its purchase of 

bonds fulfills all of these criteria. 

i. Commitment of Capital 

36. There can be no doubt that Calrissian has “committed outlays in order to pursue an 

economic objective” including any “expenditure or service with economic value”.
52

 It is 

moreover not necessary that these outlays “occurred exclusively in the host state, as long 

as they were allocated to a project to be carried out in the host state”.
53

 Calrissian has 

acquired approximately 10% of the aggregate nominal value of all Dagobah’s outstanding 

bonds.
54

 In other words, Calrissian has financed 10% of Dagobah’s debt in bonds. It can 

thus hardly be contested that Calrissian has committed a substantial amount of capital in 

Dagobah. 

                                                 
45

 CSOB, par. 77.  
46

 Colombia/Venezuela/Mexico FTA, art. 17-01. 
47

 NAFTA, art. 1139. 
48

 Azerbaijan/Croatia BIT, art. 1 (1, aa). 
49

 Japan/Colombia BIT, art. 1 (a, iii.). 
50

 Japan/Colombia BIT, art. 1. 
51

 2012 US Model BIT, p. 3, footnote 1.  
52

 LESI, par. 14.  
53

 LESI, paras 14- 15. 
54

 Procedural Order No. 2, par. 24. 
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ii. Expectation of Gain or Profit 

37. The expectation of profit can be inferred from at least two sources. Firstly, owners of 

bonds like Calrissian are paid a predetermined regular interest and a capital sum at the 

end of the bond’s life.
55

 Secondly, bonds are easily re-sellable on the secondary market 

for even more profit. The second characteristic is thus also fulfilled.  

iii. Assumption of Risk 

38. The Fedax tribunal dealt with a similar factual situation, where promissory notes were 

considered to be an investment. Regarding the risk criterion, the tribunal noted, “the very 

existence of a dispute as to the payment of the principal and interest evidences the risk 

that the holder of the notes has taken”.
56

 However, the risk was amplified in the present 

case since Dagobah was able to modify the bonds’ terms unilaterally through national 

legislation.
57

 And that is ultimately what has happened. The presence of significant risk, 

distinct from a mere commercial one, is thus established.  

39. Concluding therefore that Calrissian’s financial operation fits the wide definition of 

“investment” and has the requisite characteristics of an investment pursuant to art. 1 of the 

BIT. The Tribunal thus has jurisdiction over this dispute.  

c) Calrissian has made an investment in the territory of Dagobah 

40. Dagobah is wrong in alleging that Calrissian’s investment lacks the “truly territorial 

link”.
58

 On the contrary, Calrissian submits that the final outlay of its investment was 

ultimately used in and by Dagobah, which in itself fulfills the territorial requirement.  

41. Indeed, it is quite common to interpret the territorial requirement more flexibly in cases of 

investments in financial instruments, which stems from their nature.
59

 It is therefore not 

reasonable and fair to apply the same criteria of territoriality here, which are typical for 

other types of investments such as movable and immovable property.  

42. The jurisdictional awards in Abaclat and Ambiente dealt with the question whether the 

purchase of security entitlements (derived from bonds) in Italy can be considered to be 

made in the territory of Argentina. The analogy applies a fortiori because here Calrissian 

purchased bonds directly, not via other debt securities. Both tribunals made it clear that 

with financial instruments, the criteria “cannot be the same as those applying to an 

                                                 
55

 Arnold, p. 100. 
56

 Fedax, par. 40. 
57

 Similarly in Ambiente, par. 485. 
58

 Answer, par. 5. 
59

 Schreuer, p. 139. 
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investment consisting of business operations and/or involving manpower and property”
60

. 

They had found that the relevant criteria should rather be “where and/or for the benefit of 

whom the funds are ultimately used, and not the place where the funds were paid out or 

transferred”.
61

 The Deutsche tribunal later confirmed this approach.
 62

  

43. An ICSID tribunal in the mentioned and factually similar Fedax case already used the 

exact same reasoning. The important question was whether “the funds made available” by 

Fedax were “utilized by the beneficiary of the credit, as in the case of the Republic of 

Venezuela, so as to finance its various governmental needs”.
63

 It was undisputed that the 

Republic of Venezuela utilized the promissory notes purchased by claimant in times of 

financial needs. This bears similarities to the case at hand, where Dagobah issued and 

then tried to exchange bonds precisely because of a financial crisis and a risk of default. 

The Fedax tribunal went on to conclude that investments of financial nature do not have 

to lead to an acquisition of immovable property of companies in order to be considered to 

be an investment through the lenses of an investment treaty.
64

  

44. What is thus important is where the final outlay of the investment happened. The 

economic contribution was ultimately made available to Dagobah. Moreover, Dagobah 

itself issued the bonds pursuant to its laws, which underlines their strong connection to its 

territory.
65

 The fact that there was no physical transfer of the funds from one territory to 

another does not have any bearing on the fact that Dagobah was effectively the 

beneficiary of an electronic transfer. In light of the above, Calrissian thus concludes that 

the territorial requirement is fulfilled because funds (from the purchase of bonds) were 

ultimately made available to Dagobah. 

45. Additionally, if Dagobah argued that the presence of the forum selection clause in the 

bonds has an effect on the territorial link of the bonds, it would be wrong. In line with the 

stance taken by the Abaclat tribunal, the forum selection clauses do not determine where 

the contractual performance is going to happen.
66

 They are simply of procedural nature 

and determine the relevant place for the resolution of any underlying dispute. Moreover, 

for example in the case a contract regarding a construction of a bridge in Dagobah 
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contained the same forum selection clause, there would be no question as to where was 

such an investment made, i.e. where the bridge was built. The same analogically applies 

to the bonds, whereas the presence of a forum selection clause does not have an effect on 

the territorial link of the investment.  

d) The Salini criteria are fulfilled 

46. The Contracting Parties had the exclusive opportunity to define what is to be considered 

an investment for purposes of the BIT. However, even if the Tribunal applied the so-

called Salini test (although this arbitration is not held under the ICSID rules), the 

existence of Calrissian’s investment prevails.  

47. The objectives enumerated in the Salini case should be solely viewed as “benchmarks or 

yardsticks to help a tribunal in assessing the existence of an investment” and certain 

“flexibility” has to be exercised when they are used by a tribunal.
67

 Moreover, the 

conditions listed should not be considered as obligatory and cumulative characteristics of 

an investment and any number of conditions should suffice in a given case. Additionally, 

the tribunal in MCI also stated on the matter that these “elements” are to be considered as 

“mere examples”.
68

 

48. The Salini criteria include contribution (1) participation in the risks of the transaction (2) 

a certain duration of performance of the contract (3) and the contribution to the economic 

development of the host state (4).
69

 First two of these elements were duly addressed in 

Section II. (A, b, i. and iii.) because they were covered by the language of art. 1 of the 

BIT. The other two are considered here.  

49. Firstly with regard to the duration of a business activity, it is accepted that the minimum 

period for an activity to be considered an investment is two to five years.
70

 When 

considering Calrissian’s investment in the context of economic unity, it stems that its 

duration from the issuance until maturity is relevant. Since the maturity of bonds was 12 

years
71

, the condition of duration is fulfilled. It has accordingly been accepted by the 

Fedax tribunal that endorsement of the relevant promissory notes did not affect the 
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duration of an investment.
72

 Same should apply to the purchase of bonds in the case at 

hand.  

50. Secondly, Calrissian submits that its investment also fulfills the condition of contribution 

to the economic development of the host state - Dagobah. It is uncontested that the 

issuance of the bonds financed Dagobah’s urgent financial needs pursuant to the SRA. 

That, together with the fact that Calrissian’s investment made funds available to Dagobah 

must mean that Calrissian has contributed to its economic development. Since Calrissian 

is the holder of 10% of all of the bonds, the contribution must even be significant and it is 

fair to state that Calrissian took an important part in Dagobah’s financial recovery.  

B. The PCA Tribunal has already made the decision that sovereign bonds are 

investments under the BIT and it is hence res judicata 

51. Claimant offers an alternative submission, even if the Tribunal finds that bonds are not 

investments under art. 1 of the BIT. Claimant submits that the Tribunal is barred from 

deciding upon the question because it has already been settled by the PCA Tribunal and it 

constitutes res judicata.  

52. The principle of res judicata has been recognized as a rule of international law.
73

 It has 

been defined as follows: “a matter adjudged; a thing judicially acted upon or decided; a 

thing or matter settled by judgment”.
74

 Res judicata thus constitutes a bar to subsequent 

actions in the same matter. Importantly, for the principle to apply, it requires “the same 

dispute, identical parties, the same subject matter and the same cause of action”.
75 

 

53. There can be no question as to whether the PCA Award and these proceedings address the 

same subject matter (1), the same dispute (2), and are based on the same cause of action 

(3). Firstly, as Calrissian already mentioned in Section I. (B), the PCA Award analyzed 

“sovereign state bonds issued by State parties”.
76

 Concurrently, since Calrissians’s claim 

is based on a “number of sovereign bonds issued by [Dagobah]”
77

, the subject matter is 

the same. Secondly, the dispute is also identical because the PCA Award considered a 

potential violation of the BIT while the Tribunal here is faced with an actual violation of 
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the BIT. Thirdly, both actions were based on the BIT and the cause of action is therefore 

also identical.  

54. Regarding the “identical parties” condition, the res judicata doctrine does not require a 

strict legal identity and it includes privies of parties.
78

 Privity is defined as a relationship 

between two or more persons when a “judgment involving one of them may justly be 

conclusive upon other, although other was not party to lawsuit”.
79

 

55. Claimant concedes that the parties to the PCA Proceedings and the current proceedings 

were different. While the former was a dispute between Corellia and Dagobah, the latter 

concerns Calrissian and Dagobah. Calrissian however urges the Tribunal to adopt a 

realistic approach to the “identical parties” condition. Corellia represented all of the 

bondholders as their agent when it wanted to make sure that they would be able to obtain 

redress under the BIT if they suffered damage caused by Dagobah’s default.
80

 Corellia 

was indeed “pressured” into this action by its nationals - individual investors.
81

 That, 

together with the fact that Corellia had asked the PCA Tribunal to find that its nationals 

would be able to use art. 8 of the BIT, established privity between all investors and 

Corellia. Calrissian accordingly sees a “sufficient degree of identification”
82

 for purposes 

of res judicata between itself and Corellia since the PCA Award gives investors directly 

the benefit (i.e. not to Corellia) to seek international arbitration under art. 8 of the BIT. 

56. Claimant concludes that the question whether bonds are to be considered investments 

under art. 1 of the BIT is res judicata as a result of the PCA Award. The Tribunal 

therefore cannot make a decision on the same issue and is bound by the determination 

made in the PCA Award. 
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III. The Tribunal can rule on Calrissian’s claims despite the forum selection clause 

contained in the sovereign bonds 

57. Contrary to Dagobah’s contention,
83

 Calrissian is entitled to bring its bond related claims 

to the Tribunal because its claims fall within the scope of the BIT’s protection. Calrissian 

accordingly submits that its claims are based on the BIT (A). The forum selection clause 

in bonds therefore does not preclude the Tribunal’s jurisdiction (B) or the admissibility of 

Calrissian’s claims (C).  

A. Calrissian’s claims are based on the BIT  

58. Calrissian is convinced that the Tribunal has jurisdiction ratione materiae because 

Calrissian alleges violations of art. 2 of the BIT (a) and its claims would also pass the 

prima facie test (b). 

a) Violations of art. 2 of the BIT by Dagobah  

59. It has been widely recognized in investment arbitration that in the jurisdictional phase of 

the proceedings, the tribunal should accept claimant’s characterization of its own claims 

without exact analysis.
84

 Calrissian contests the retroactive application of the SRA and 

Dagobah’s restructuring of its debt, which amounts to the violation of art. 2 of the BIT.
85

 

Subject to the Tribunal’s determination regarding the existence of “investment”, 

Calrissian maintains that this dispute arises “in connection with an investment” pursuant 

to art. 8 of the BIT. And since the Tribunal only has a “limited ability to scrutinize the 

claims as formulated”
86

 by Calrissian, it must accept them and uphold its jurisdiction.  

b) Calrissian’s claims based on the BIT pass the prima facie test  

60. Even if the Tribunal applied the prima facie
87

 analysis, Calrissian alternatively submits 

that its BIT claims prevail in light of recent doctrine. Accordingly, the already mentioned 

Abaclat tribunal dealt with an investment in bond related securities under the 

Argentina/Italy BIT.
88

 In that case, Argentina defaulted on its public debt and partially 

restructured it allegedly harming the holders of its bonds subject to this haircut. Argentina 
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unilaterally modified its payment obligations by adoption of the so-called Emergency 

laws.
89

 

61. Importantly, claimant’s bonds in Abaclat also contained a forum selection clause and 

Argentina argued that the claims were purely contractual and should be dealt with 

pursuant to the contractual forum selection clause.
90

 However, the tribunal disagreed and 

went on to state that once sovereign powers that harm an investment are exercised, an 

investment treaty tribunal shall have jurisdiction ratione materiae because related claims 

have the nature of a treaty.
91

 This decision was later fully supported in Ambiente dealing 

with identical facts and law giving the tribunal even further authority.
92

  

62. And that is analogously what has happened in the case at hand and the Tribunal should 

adopt a similar finding as the above-quoted tribunals. It is true on the one hand that 

Calrissian’s claim arises in connection with a bond related contract and it is also true that 

the main reason for the claim is effectively Dagobah’s non-performance of this contract. 

Given the facts of the case, it is thus undisputed that Calrissian has a potential contractual 

claim pursuant to the forum selection clause contained in the bonds. 

63. However, Calrissian’s interests were not harmed by simple non-performance. They were 

harmed by an act of official authority, an execution of sovereign powers     the adoption of 

the SRA. Analogously to the adoption of the so-called Emergency laws in Abaclat and 

Ambiente. It was the introduction of the SRA, which has taken Calrissian’s claims outside 

of a purely contractual sphere. Moreover, it is quite clear from the preamble of the SRA 

that the only rationale behind the act is the poor financial situation of Dagobah and its 

inability to pay its debts. Apart from the unilateral amendment of the bonds’ terms, 

Dagobah also did not intend to justify its actions on any contractual basis (e.g. by 

invoking a force majeure clause potentially included in the bonds’ contracts). Calrissian’s 

claims therefore cannot be now considered as purely contractual.  

64. In summary, all of Calrissian’s submission on merits (Sections IV. and V.) are based on 

an uncontested fact     Dagobah has enacted the SRA because of its budgetary default and 

as a result, Calrissian was subject to a haircut of 30% of the net value of its bonds.
93

 

Calrissian thus argues in Section IV. that this constitutes a violation of FET under art. 2 of 
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the BIT. It was accepted in the quoted cases that “arbitrary promulgation and 

implementation of regulations and laws can [...] amount to an unfair and inequitable 

treatment”.
94

 Such legislative changes may even result in acts of expropriation.
95

 In 

conclusion, Calrissian sees the violation of art. 2 of the BIT based on the adoption of the 

SRA by Dagobah on the prima facie basis established. That is without prejudice to 

Calrissian’s further arguments on merits. Calrissian’s claims are therefore based on the 

BIT.  

B. Tribunal’s jurisdiction is not precluded because of the exclusive forum selection 

clause 

65. Jurisdiction of the Tribunal was established by consent between Calrissian and Dagobah 

and the forum selection clause in bonds does not have any effect on it. It has accordingly 

been established by investment treaty tribunals that consent of the parties gives rise to 

jurisdiction of tribunals in particular cases.
96

 A state makes a generic offer in an 

investment treaty, which is later accepted by an investor simply through instigation of 

proceedings.
97

 Therefore, without prejudice to the Tribunal’s decision on the existence of 

investment in the case at hand and/or other relevant conditions, the Tribunal shall have 

jurisdiction once consent is established.  

66. As has been already pointed out in the Calrissian’s Request, mutual consent between the 

Parties was established.
98

 Calrissian is therefore authorized to bring “any legal dispute 

between an investor of one [Contracting] Party” and the other Contracting Party to the 

Tribunal.
99

 Dagobah did not contest whether Calrissian’s claims constitute a “legal 

dispute” or whether Calrissian is “an investor of one [Contracting] Party”. Therefore, 

subject to the Tribunal’s decision on the existence of an investment, the jurisdictional 

hurdle is overcome.  

67. For purposes of procedural caution, Calrissian additionally submits that this consent of 

the Parties is not affected by the exclusive forum selection clause. Firstly, consent of the 

Parties is not diminished. The tribunal in Lanco held that it has jurisdiction under the 

US/Argentina BIT “despite the Argentine Republic's allegation that there is an applicable 
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dispute-settlement mechanism agreed upon [between the parties]”.
100

 Moreover, even the 

fact that Calrissian’s claim also arises in connection with the bonds themselves does not 

affect the Tribunal’s jurisdiction.
101

 

68. Secondly, Calrissian also did not waive its right to arbitrate under the BIT. In an 

analogous situation the Vivendi tribunal held that even an exclusive forum selection 

clause “did not and could not constitute a waiver” of investor’s right to arbitrate under the 

France/Argentina BIT.
102

  

C. Tribunal can decide on Calrissian’s claims, i.e. claims are admissible  

69. The Tribunal is fully equipped to decide about Calrissian’s claims despite their close 

connection to bonds because their fundamental basis is in the BIT. It therefore does not 

have to share the exercise of jurisdiction with Dagobah’s courts pursuant to the forum 

selection clause.  

70. Calrissian thus submits that violations of the BIT are questions of international law (a) 

and the fundamental basis of Calrissian’s claims lie precisely in the BIT (b). Under such 

circumstances the Tribunal has to decide the dispute and there is no need for a stay of 

these proceedings (c). 

a) Dagobah’s breach of the BIT is a question of international law 

71. It is widely accepted that, “a state may breach a treaty without breaching a contract, and 

vice versa”.
103

 This is similarly reproduced as general international law in article 3 of the 

ILC Draft Articles:  

“The characterization of an act of a State as internationally wrongful is governed by 

international law. Such characterization is not affected by the characterization of the 

same act as lawful by internal law.” 

 

72. It stems from this principle that art. 2 of the BIT according FET sets a different standard 

compared to the one contained in the bonds. Therefore it is possible that there is an 

independent claim under both of these instruments applying different standards. In these 

proceedings it is a violation of the BIT applying the relevant international law standard.  

b) Fundamental basis of Calrissian’s claims lie in the BIT 
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73. It was already showed that Calrissian’s claims are based on the BIT in Section III. (A). 

Therefore, in the words of the ICSID Annulment Committee:  

“where the fundamental basis of the claim is a treaty […], the existence of an exclusive 

jurisdiction clause in a contract between the claimant and the respondent state […] 

cannot operate as a bar to the application of the treaty standard.”
104

 

 

74. Quite convincingly and adopting the ICSID Annulment Committee’s logic, since the 

“fundamental basis” of Calrissian’s claims is the BIT, the exclusive forum selection 

clause cannot bar the Tribunal from deciding the current dispute. The tribunal therefore 

has no ground to dismiss Calrissian’s claims in favor of a court based on the forum 

selection clause.  

75. Additionally, the Tribunal is free and indeed bound to apply the terms of the BIT, 

“applicable agreements between the Parties”, “relevant rules of international law” and 

“relevant domestic law” of Dagobah when making its decision.
105

 Therefore if necessary, 

it is open for the Tribunal to also consider the terms of the contract underlying the 

purchase of bonds. Calrissian however contends that it is not even necessary for the 

Tribunal to apply the terms of the relevant contract in order to find that Dagobah violated 

article 2 of the BIT. The fact that Calrissian was deprived of 30% of its original 

investment is indeed axiomatic.
106

 

c) No need for a dismissal of claims or the stay of these proceedings  

76. In SGS v. Pakistan, respondent state inter alia similarly argued that the tribunal should 

stay the proceedings because claimant’s treaty claims depended on a prior finding of the 

arbitration under a contract’s forum selection clause.
107

 The tribunal disagreed and held 

that it has jurisdiction, which does not depend on the findings of another contract related 

arbitration.
108

 Importantly “such findings”, the tribunal stated, “are not a factual or legal 

predicate for the consideration of whether [respondent] violated [its] Treaty 

obligations”.
109

 This is also consistent with an established practice of international 

tribunals, which interpret contracts and national law in order to find a breach of 

international law.
110
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77. Therefore and analogously, the Tribunal is free to take into account all the facts including 

the ones related to the terms of the bond contracts when making its decision. In doing so, 

the Tribunal is not exercising contractual jurisdiction, it only considers the “terms of a 

contract in determining whether there has been a breach of a distinct standard of 

international law”.
111

 That effectively means that there is no reason for a dismissal of 

claims or a stay of these proceedings.  

78. In light of the above submissions, Calrissian is basing its claims on violations of the BIT 

and nothing prevents their admissibility. The Tribunal therefore cannot dismiss them and 

once it accepts jurisdiction, it has to exercise it because “with jurisdiction comes 

responsibility”.
112
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ARGUMENTS ON MERITS 

IV. Measures adopted by Dagobah have violated art. 2 (2) of the BIT providing for 

fair and equitable treatment of investors 

79. Calrissian submits that Dagobah’s anti-crisis measures, in particular the enactment of the 

SRA, violated Calrissian’s legitimate expectations amounting to a breach of the fair and 

equitable treatment standard. This submission is based on a unilateral change of the 

bonds’ terms such as the inclusion of the collective action clause and subsequent 

compulsory participation in the 2013 exchange offer, which had a negative impact on 

Calrissian’s investment. Calrissian is accordingly entitled to full compensation of its 

related losses. 

80. The FET standard is embodied in art. 2 (2) of the BIT, which reads as follows: 

“Investments of each Party or of nationals of each Party shall at all times be accorded fair 

and equitable treatment […] in the territory of the other Party. Neither Party shall in any 

way impair by unreasonable or discriminatory measures the management, maintenance, use, 

enjoyment or disposal of investment in its territory of nationals of the other Party.” 

 

81. To support its submission, Calrissian will first address legitimate expectations as central 

element of the FET standard in general (A). Calrissian will then submit that the existence 

of its legitimate expectations is based on terms of bonds it holds (B). Finally, Calrissian 

additionally distinguishes between contractual claims and contractual basis for its 

expectations out of procedural caution (C). 

A. Legitimate expectations as integral part of the FET standard 

82. Calrissian contends that legitimate expectations of an investor form the central element of 

the FET standard, so their violation results in a breach of the FET standard. 

83. It is now widely accepted that legitimate expectations of an investor towards a host state’s 

stability of legal and business framework form the major element of the FET standard.
113

 

Legitimate expectations were even designated to be a self-standing category of the FET 

standard.
114

 Importance of legitimate expectations has been on many occasions stressed in 

investment treaty jurisprudence. While the tribunal in EDF viewed legitimate 

expectations as “one of the major components”
115

 of the FET standard, tribunal in Saluka 

went even further to hold legitimate expectations as a “dominant element” thereof.
116
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84. The purpose of their protection is to enable investors to make their business decisions in 

reliance on the host state’s legal framework and representations.
117

 Redfern and Hunter 

add that several tribunals, relying on the object and purpose of the treaties, have 

concluded that F T standard is construed “to accord foreign investors broad objective 

protections, including stable and predictable investment environment”.
118

 In other words, 

an investor who made his investment in certain circumstances expects a consistent and 

predictable environment for its investment. 

85. Number of tribunals resorted to preambles of investment treaties in order to determine 

whether legitimate expectations and stability of legal and business framework forms a 

part of the FET standard. The CMS tribunal was faced with a question regarding the 

effects of the measures taken by Argentina, during its economic crisis, on investor’s 

investment in energy sector. Stemming from the language of the preamble of the 

US/Argentina BIT, it held that the stability of “legal and business environment is an 

essential element of fair and equitable treatment”.
119

 This view has also been widely 

supported by other investment tribunals.
120

 Calrissian relies on this interpretation of FET, 

since preambles of both US/Argentina BIT as well as the BIT share the language 

regarding stability of investment framework. While the US/Argentina BIT states that FET 

“is desirable […] to maintain a stable framework for investment and maximum effective 

use of economic resources”
121
, the BIT reads: “stable framework for investment will 

maximize effective utilization of economic resources”.
122

 Also the wording used in both 

FET standard clauses corresponds in the relevant part.
123

 Therefore, in light of the 

specific language of the FET standard and in the context of objectives expressed in the 

Preamble of the BIT, Calrissian considers legitimate expectations to be an essential 

element of the FET standard. 

B. Calrissian’s legitimate expectations are based on the bonds’ terms 

86. Dagobah breached Calrissian’s legitimate expectations by unilaterally amending the 

bonds’ contractual terms. Calrissian submits that such a breach falls within the protection 
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of the BIT because the changes to bonds resulted from Dagobah’s sovereign acts (pouvoir 

publique). 

87. Investor’s legitimate expectations may be practically based on three grounds: special 

representations or guarantees granted by a host state (1) state of a host state’s legal and 

business framework in general (2) or on contractual rights an investor has towards a host 

state (3).
124

 Calrissian focuses on the third ground upon which it bases its legitimate 

expectations. 

88. Rights, which investors acquire from contracts, are sufficient to give rise to their 

legitimate expectations.
125

 Such rights are protected by international investment law 

“from any governmental or regulatory interference […]”.
126

 Potestà even concludes that 

out of the three abovementioned grounds for investors’ expectations, “when a contractual 

commitment is at stake, the expectation factor appears to be the strongest”.
127

 The fact 

that a bond can be described as a long-term contract has already been mentioned in 

Section II. (A, b). And since the terms of the bonds are considered to be an equivalent to 

contractual provisions, Calrissian relies on them as the ground for its legitimate 

expectations. 

89. Investment treaty jurisprudence dealing with the contractual basis for investors’ 

expectations reached the same conclusion in principle as the above-cited publicists.
128

 

The closest resembling case to the case at hand as regards factual aspects and at the same 

time decided on merits is Continental. The dispute in Continental arose out of measures 

adopted by Argentina as a reaction to its financial crisis, which led to the change of terms 

of claimant’s securities including government bonds. Similarly to Calrissian, Continental 

relied inter alia on terms of different securities including bonds, in asserting its legitimate 

expectations. The Continental tribunal accorded to the expectations based on contracts a 

higher level of protection.
129

 In its words, “unilateral modification of contractual 

undertakings by governments […] deserve clearly more scrutiny” because they “generate 

as a rule legal rights and therefore expectations of compliance”.
130

 Continental’s analysis 
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regarding individual grounds for legitimate expectations is thorough.
131

 Nevertheless, its 

interpretation of “necessity” for the purposes of the non-precluded measures clause of the 

US/Argentina BIT is inapplicable to the present case (addressed in Section V. (B, c)).  

90. In the instant case, Dagobah is liable for the same measure as Argentina in Continental: 

using its sovereign powers to unilaterally modify its obligations under the bonds without 

consulting its bondholders.
132

 Thus, Dagobah by adopting SRA revoked some important 

terms of the original bonds, in particular changed the threshold for modification of the 

bonds’ terms from unanimous vote of all bondholders to the qualified majority of 7 % of 

the bondholders.
133

 Such a vote consequently binds all bondholders, i.e. even the holdout 

minority which refused to participate in the change of bonds’ terms including 

Calrissian.
134

 In fact, this change essentially allowed the bonds restructuring process, 

which caused the drastic reduction of Calrissian’s bonds’ value. As a consequence, the 

modification of bonds interfered with Calrissian’s legitimate expectations towards its 

rights under the bonds, which Calrissian acquired when making the investment. 

C. Difference between contractual right and contractual basis for expectations 

91. Out of procedural caution and for the sake of clarity, Calrissian adds that it does not 

contend that the breach of contractual obligations Dagobah owed under the bonds 

amounted to the breach of FET. In that case, Dagobah could argue that there is no 

Umbrella clause in the BIT, which would elevate its contractual obligations assumed 

towards Calrissian thereunder. However, such an argument could not succeed, since the 

application of Umbrella clause is available only in case of purely contractual claims.
135

 

As Calrissian already established in Section III. (A), its claim for the breach of FET 

standard is in nature a treaty claim. It is based on the reasoning of tribunals in recent cases 

concerning Argentinian default on various types of securities that the unilateral alteration 

of a host state’s contractual claims through acts of sovereign power constitutes treaty 

claims.
136

 Prof. Alvarez confirmed this view by stating that the violation of FET is 

established “by reference to additional factors (beyond mere non-fulfilment of the 
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contract)”.
137

 As was already stated, Dagobah also failed to meet its obligations as a 

contractual party and unilaterally altered “the equilibrium of the contract and the 

provisions contained therein […] by a sovereign act […]”.
138

 

92. In conclusion, Calrissian submits that contractual claims and contractual basis for its 

expectations are two different and separate notions. Its claim against Dagobah is based on 

the sovereign act of unilateral modification of bonds, which constitutes the breach of the 

FET standard under the BIT. The F T standard was breached with respect to Calrissian’s 

legitimate expectations based on the bonds. 

93. Therefore, Calrissian respectfully asks the Tribunal to find that Dagobah breached the 

FET standard embodied in art. 2 (2) of the BIT by adopting SRA and other measures, 

which undermined Calrissian’s legitimate expectations based on the terms of the 

government bonds it held. 
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V. Dagobah’s actions do not fall under the measures necessary to safeguard its 

essential security interests and therefore, Dagobah cannot be exempted from 

breaching the BIT 

94. Calrissian is convinced that Dagobah cannot be exempted from breaching the BIT since 

the latter’s debt restructuring cannot be qualified as a measure necessary for the 

protection of its own essential security interest. 

95. Since the defence under art. 6 of the BIT, i.e. the non-precluded measures clause provides 

for a very exceptional exemption, Dagobah would have to meet a high threshold for its 

successful invocation. Being liable for relying on heavy borrowing to finance its 

budgetary needs, Dagobah cannot escape the consequences of breaching the BIT. 

Dagobah is simply an example of an irresponsible debtor. 

96. Calrissian therefore submits that interpretation of art. 6 (2) of the BIT under the VCLT 

excludes its self-judging character (A) and that the provision cannot in any case be 

applied to Dagobah’s measures (B). 

A. Art. 6 of the BIT is not self-judging pursuant to the VCLT  

97. Calrissian submits that art. 6 of the BIT is not self-judging. In other words, Dagobah 

cannot unilaterally decide whether the conditions for the application of art. 6 of the BIT 

arose. Pursuant to Calrissian’s submission, such a determination is up to the Tribunal.  

98. Art. 6 (2) of the BIT provides that:  

“nothing in this Treaty shall be construed to preclude a Party from applying measures 

that are necessary for the fulfilment of its obligation with respect to the maintenance or 

restoration of international peace or security, or the protection of its own essential 

security interest”. 

 

Prof. Vandevelde designated such provision as a “non-precluded measures” clause 

because it recognizes “reserved rights” to which a contracting party may resort in 

justifying its derogation from the substantial obligations it owes under an investment 

treaty.139  

99. Calrissian has already submitted that the VCLT is the applicable tool to interpret 

investment treaties such as the BIT in Section I. (A). Accordingly, nothing in the 

“ordinary meaning” of the terms used in art. 6 of the BIT in their context or in light of 
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their “object and purpose” suggest that the clause is self-judging.
140

 Therefore, art. 6 (2) 

of the BIT must be interpreted as having an objective standard “in principle”.141 

100. Importantly, the self-judging nature of the non-precluded measures clause must be 

apparent from the express words of the provision, such as “if the state considers”, “in the 

state’s opinion” or “if the state determines”.142 As a rule, treaty provisions are self-

judging only if the state parties to a treaty clearly express so therein.143 The GATT may 

serve as an example because it does not preclude measures taken by a party “which it 

considers necessary” for the protection of its security interests.144 Or in fact other 

investment treaties, such as the US/Bahrain BIT, which allows a party to apply measures 

“which it considers necessary […] with respect to the maintenance or restoration of 

international peace or security […]”.145 Such wording is nowhere to be found in art. 6 (2) 

of the BIT.  

101. Moreover, the tribunals in cases regarding the Argentinian crisis extensively dealt 

with the question of non-precluded measures clause.146 This is relevant because the 

US/Argentina BIT contains a similar non-precluded measures clause as the BIT.147 In 

conformity with the previous analysis, the El Paso tribunal held that the wording of treaty 

represents the consent of parties and thus “content [of its provisions] is paramount, and 

what is not there cannot be read into them”.148 The non-precluded measures clause was 

therefore found to be not self-judging.149 Tribunal added that in order to justify a 

departure from the abovementioned, Argentina would have to provide evidence that both 

parties intended to give art. XI of the US/Argentina BIT a contrary meaning.150 Other 

tribunals reached the same decision with regard to the same provision holding it as not 

self-judging.151 

102. Calrissian thus concludes that interpretation of art. 6 (2) of the BIT under the VCLT 

excludes its self-judging character. Calrissian moreover emphasizes that art. 6 (2) of the 
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BIT neither contains wording similar to that of art. XXI of the GATT or art. 14 (1) of the 

US/Bahrain BIT, nor is there evidence proving the mutual intention of Corellia and 

Dagobah to give other meaning to this provision. Therefore, it cannot be considered self-

judging and the ordinary meaning of the text of the provision must prevail. Accordingly, 

the application of art. 6 (2) of the BIT is up to the Tribunal. 

B. Art. 6 (2) of the BIT cannot be applied to Dagobah’s measures 

103. Calrissian submits that Dagobah’s situation does not meet the criterion of necessity 

inevitable for the invocation of the non-precluded measures clause because it contributed 

to its own financial crisis. 

104. To support its submission, Calrissian will demonstrate that art. 6 (2) of the BIT must 

be interpreted in light of customary international law (a). Furthermore, Dagobah 

contributed to its financial crisis and is thus precluded from relying on art. 6 (2) of the 

BIT (b). And finally, Calrissian submits that the test used by the Continental tribunal with 

respect to interpretation of necessity is inapplicable to the present case (c). 

a) Interpretation of art. 6 (2) of the BIT must take into account customary 

international law 

105. Calrissian already submitted that art. 6 (2) of the BIT contains an objective standard 

and it cannot be interpreted in a vacuum. The necessity defence pursuant to customary 

international law embodied in art. 25 of the ILC Draft Articles is accordingly the most 

fitting notion. 

106. Indeed, treaty interpretation should also take into account “any relevant rules of 

international law applicable in the relations between the Parties”.152 The El Paso tribunal 

relied precisely on this rule to hold that the necessity defence may be of assistance in 

interpreting the non-precluded measures clause of the US/Argentina BIT.153 The Iran-US 

Claims Tribunal took the same approach in Amoco.154 It is thus reasonable to assume that 

the Contracting Parties intended art. 6 (2) to “incorporate by reference the much-better-

developed customary international law principle”.155 

107. In conclusion, the language of art. 6 of the BIT in the instant case does not provide for 

any specific requirements for its application. Calrissian therefore invites the Tribunal to 
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look to customary international law, specifically to art. 25 of the ILC Draft Articles, for 

an appropriate interpretation. 

b) Dagobah’s contribution to its economic crisis 

108. Art. 25 of ILC Draft Articles provides that the necessity defence cannot be invoked if 

“the state has contributed to the situation of necessity”.156 This rule forms a part of 

general international law.157 

109. Similarly to the case at hand, the El Paso tribunal analysed whether the non-precluded 

measures clause contained in the US/Argentina BIT exempts measures taken by 

Argentina in its fight against economic crisis from breaching the treaty.158 In applying the 

non-precluded measures clause, the tribunal relied on conditions for the necessity defence 

embodied in art. 25 of the ILC Draft Articles. Accordingly, it held that if the state has 

contributed to endangering its public order or essential security interest, “the challenged 

measures would fail to qualify as “necessary” under that article”.159 The tribunal 

concluded that a treaty cannot allow “a host state to shirk its obligations under the BIT by 

invoking [the non-precluded measures clause]”, if it itself is either fully or partly 

responsible “for the situation and the consequences complained of”, notwithstanding its 

intention.160 The LG&E tribunal likewise recognized the host state’s contribution to its 

crisis as a part of determination whether non-precluded measures clause applied.161 

110. Application of art. 6 of the BIT thus presupposes that Dagobah has not contributed, by 

acts or omissions, to existence of the situation, upon which it relies when claiming the 

lawfulness of its measures. Calrissian however argues that Dagobah, on the contrary, has 

contributed to its second economic recession to such a level that art. 6 (2) of the BIT is 

inapplicable. 

111. The main cause of the Argentinian crises was “politicians who continued to borrow 

on the international capital market to finance large and growing budget deficits”.162 

Similarly, it is publicly known that excessive borrowing on the international markets was 
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the source of Dagobah’s financial troubles in 2001.163 However, it is now without doubt 

that Dagobah has not learned any lesson from its previous mistakes. Despite its partial 

recovery, Dagobah instead of reviewing its financial policies continuously relied on 

financing its economy mainly through heavy borrowing.164 On top of that, Dagobah failed 

to address its serious and more than ten-years-lasting tax evasion problem.165  

112. In conclusion, Calrissian invites the Tribunal to find that Dagobah significantly 

contributed to its own economic crisis and cannot avoid taking responsibility for its 

actions. Under such circumstances, art. 6 of the BIT does not apply and Dagobah is liable 

for the violation of art. 2 of the BIT and shall pay Calrissian its required compensation. 

c) Inapplicability of the necessity test used by the Continental tribunal 

113. In addition, Calrissian finds it important to separately address the inapplicability of a 

test used by the tribunal in Continental with respect to interpretation of term “necessity” 

used in art. XI of the US/Argentina BIT. Calrissian does so out of procedural caution 

because of certain factual similarities. 

114.  ither way, in Calrissian’s view, this test is not applicable in the instant case, because 

the main and practically only ground, upon which the tribunal relied in this respect, is 

absent here. In fact, the non-precluded measures clause in the US/Argentina BIT is 

derived from a parallel model clause of the US Friendship Commerce and Navigation 

treaties. And since this model clause reflected a similar article in the GATT, the tribunal 

in Continental relied on GATT and WTO case law when defining “necessity” under the 

US/Argentina BIT.166 The Continental tribunal “did not explore this justification any 

further, but simply proceeded to set out the GATT/WTO approach and apply it to the facts 

at hand”.167 

115. Calrissian accordingly submits that the drafting history of the BIT is not 

interchangeable with the one of the US/Argentina BIT. This distinguishes the legal basis 

of the current Tribunal to such an extent that the reasoning of the Continental tribunal is 

effectively irrelevant. Calrissian thus maintains that art. 6 of the BIT must be interpreted 

in light of art. 25 of the ILC Draft Articles, i.e. customary international law.  

***  
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PRAYER FOR RELIEF 

116. In light of the submissions made above, Calrissian respectfully asks the Tribunal to 

find that: 

 The findings in the PCA Award are binding on the Tribunal; 

 Tribunal has jurisdiction over Calrissian’s investment in the form of 

sovereign bonds’ purchase; 

 Tribunal is entitled to rule on Calrissian’s claims as they are based on the 

BIT; 

 The effects of the SRA, as well as of other measures taken by Dagobah as 

part of its sovereign debt restructuring, amounted to the breach of 

Dagobah’s obligations under art. 2 (2) of the BIT; 

 Dagobah’s actions do not fall within the measures necessary to safeguard its 

essential security interests pursuant to art. 6 (2) of the BIT; 

 Calrissian is entitled to full compensation for the losses incurred as a result of 

Dagobah’s violations, including interest; and 

 Dagobah shall pay all costs related to these proceedings. 
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