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1. Calrissian & Co., Inc. (“Calrissian”) is a Corellian hedge fund. It is the holder of a 

number of sovereign bonds that were subjected to the Sovereign Restructuring Act (SRA) 

and was among the holdout minority who refused to participate in the bond exchange. 

2. The Respondent is the Federal Republic of Dagobah (either referred to as “Respondent” 

or “Dagobah”). In 1992, it entered into a Bilateral Investment Treaty (BIT)
1
 with 

Corellia, a neighbor State that had a sophisticated finance industry. The purpose of this 

treaty was to stimulate economic growth by implementing a privatization and 

internationalization plan.  

 

The First Sovereign Debt Restructuring  

 

3. In early 2001, after years of heavy reliance on international debt compounded by high 

budget deficits that stemmed in part from tax evasion problems, Dagobah went into a 

two-and-a-half year long economic crisis. 

4. On 7 May 2001, the Respondent initiated measures to restructure its sovereign debt and 

salvage its economy by making an offer to bondholders to exchange their bonds for new 

ones to be issued at a lower value by Dagobah. The exchange offer would reduce the 

bond’s value by 43% but with a possibility of cash buybacks with the assistance of the 

World Bank’s Debt Restructuring Facility.  

5. This measure was supported by the International Monetary Fund (IMF) when it presented 

certain recommendations for Respondent to appropriately implement the sovereign debt 

restructuring, as well as to prevent another future crisis.  

 

 

The Permanent Court of Arbitration Tribunal’s Decision 
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6. Because Correlian Investors were negatively affected by this debt restructuring, Corellia 

sought to clarify the language of the Corellia-Dagobah BIT as it did not include an 

express reference to sovereign bonds under the definition of Investments.  

 

7. After the failure of diplomatic negotiations, Corellia commended arbitral proceedings 

under the Permanent Court of Arbitration (PCA). The Respondent argued that the 

acquisition of Dagobah’s sovereign bonds could not be considered as Investment as the 

BIT did not expressly address such transactions and because the bonds lacked a territorial 

link. 

 

8. On 29 April 2003, two out of three members of the PCA Tribunal decided that sovereign 

bonds were Investments within the definition of the Corellia - Dagobah BIT and that, 

bondholders of both countries were entitled to its standards of protection by resorting to 

investor-State dispute settlement. The dissenting opinion of Professor Andreas Jeger 

however, was also published on 19 May 2003, holding that sovereign bonds could not 

constitute as an investment in accordance with the wording of the BIT.  

 

9. Despite the award, a number of Corellian nationals had already accepted a restructuring 

offer made by Respondent. It is of note that the Respondent never made any attempts to 

challenge the PCA Tribunal’s decision. 

 

Post-2001 Financial Crisis  

 

10.  In August 2003, Respondent issued new and distinct sovereign bonds.  Calrissian & Co 

then acquired about 10% of the aggregate nominal value of the shares through the 

secondary market in Corellia in 2005. The bonds contained a forum selection clause 

granting exclusive jurisdiction to Dagobah’s courts for any disputes arising therefrom. 

 

11. At the beginning of 2010, following the global financial crisis of 2008, the Respondent 

once again went into recession. On 14 September 2011, IMF issued another set of 

recommendations, which said that even if the Respondent followed the IMF’s 
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recommendation after the 2001 financial crisis, its debt then amounting to USD 400 

Billion was already unsustainable. The IMF again suggested the implementation of a new 

sovereign debt restructuring which if Respondent will consider; the IMF could facilitate a 

bailout estimated at USD 150 billion.   

 

The Second Sovereign Debt Restructuring 

 

12. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (SRA), which was 

made to apply to all bonds governed by Respondent’s law. The SRA provided that if a 

qualified majority of the owners of 75% of the aggregate nominal value of all outstanding 

bonds governed by Respondent’s law agreed to modify the terms of the bonds, that 

decision would bind all the remaining bondholders.   

 

13. On November 29, 2012, after meeting a committee representing 50% of the 

bondholders,the  Respondent offered an exchange of the old sovereign bonds for new 

ones worth approximately 70% of the net value of the original bonds. After a majority of 

the bondholders decided to participate in the exchange offer, all of the old bonds were 

deemed replaced with new ones.  

 

14. The new sovereign bonds were governed by the law of the Kingdom of Yavin and 

contained a forum selection clause granting exclusive jurisdiction to courts of the that 

state. The new bonds also contained Collective Action Clause (CAC’s) for the collective 

change of the bond terms and the enforcement of any of the current bond’s contractual 

obligation. The CACs provided that if the bondholders wanted to initiate any legal action, 

they would need to gather at least 20% of the nominal value of the bonds.   

 

15. Distressed with the great diminution of the value of its Investment without its consent, 

the Claimant is now seeking relief under the Article 8 of the Corellia-Dagobah BIT. 

  

Procedural Facts  
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16. On 30 August 2013, the Claimant commenced arbitral proceedings before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”). 

 

ARGUMENTS 

 

I. THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY 

CALRISSIAN AND CO., AND ALL THESE CLAIMS ARE ADMISSIBLE. 

 

A. JURISDICTION. 

17. The jurisdiction of an investment treaty tribunal depends on the satisfaction of four 

essential jurisdictional requirements, namely: (i) jurisdiction ratione materiae, (ii) 

jurisdiction ratione personae, (iii) jurisdiction ratione voluntatis, and (iv) jurisdiction 

ratione temporis.
2
  

18. All of these elements are present in the case of the sovereign bonds held by the Claimant. 

The challenges made by the Respondent against the jurisdiction of this Tribunal primarily 

relate to jurisdiction ratione materiae, and so it is this element of jurisdiction that we will 

examine first, followed by a discussion on jurisdiction ratione personae. 

(1) Jurisdiction ratione materiae. 

19. It is patently clear that the present dispute concerns an Investment as contemplated in 

Art.1 of the Dagobah-Corellia BIT (the BIT) and in present international investment law, 

fulfilling the requirement of jurisdiction ratione materiae or subject matter jurisdiction. 

20. Art. 1 of the BIT provides a broad, asset-based definition of investments—“…   ry     t 

that an investor owns or controls, directly or indirectly, that has the characteristics of an 

investment, including such characteristics as the commitment of capital or other 

                                                
2
 NEWCOMBE, 192-193. 
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resources, the expectation of gain or profit, or the assumption of risk.”
3
  

21. The same Article also contains a non-exhaustive list of typical investments, which 

includes intangible property in the form of pledges, mortgages, liens, and other forms of 

debt. 

22. A plain reading of this provision according to the principles set forth in Art. 31 of the 

Vienna Convention on the Law of Treaties (VCLT) tells us that according to the BIT, 

investments have objective characteristics which must be examined by Tribunals in 

determining whether particular transactions are deserving of protection under the treaty. 

Therefore, financial instruments such as the sovereign bonds of Calirissian and Co. 

cannot be automatically excluded from the purview of BITs per se, and the particulars of 

each case must be examined. 

23. In order to decide whether sovereign bonds such as those issued by Dagobah possess the 

indicia of investments, this Tribunal may refer to prior arbitral decisions that discussed 

the idea that investments have objective characteristics. This is especially important when 

the BIT itself calls for this, as Art.1 of the BIT makes explicit mention of the 

“characteristics of investments”, a phrase made famous in the Salini line of cases.  

24. According to Pantechniki v. Albania,
4
 there is a “growing synthesis” in international 

investment law that investments have an inherent common meaning, revealing a growing 

acceptance that the characterization of certain transactions as protected investments 

should not be left solely to the discretion of party states to an investment treaty. This was 

the same view taken in the decision in Fakes v. Turkey
5
, where it was pointed out that 

investments are not defined by consent alone, and that objective criteria must be used in 

determining their existence. 

25. In view of the aforementioned decisions, the Claimant submits that the sovereign bonds 

held by Calrissian and Co. qualify as protected Investments under international 

investment law, as these possess all of the characteristics of investments as required by 

                                                
3
 BIT, 1(1). 

4
 par. 46 

5
 par. 108  
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the BITS. 

26. The aforementioned case of Fakes v. Turkey was celebrated for having taken a reasonable 

minimalist approach in identifying the characteristics of investments, in contrast to the 

rather stringent requirements imposed by the Salini and Phoenix Action
6
 decisions in 

deciding whether a transaction qualifies as an investment. The Fakes case thus serves as a 

good starting point for a discussion on the qualities that must be present for an investment 

to exist. 

27. The Fakes case lists as the objective indicia of investments the following: (1) 

contribution of resources, (2) the assumption of economic risk, (3) the expectation of 

returns, and (4) duration.
7
 The case of Cargill v. Mexico

8
 meanwhile emphasizes the 

importance of a territorial link of a purported investment to a host state that is party to a 

relevant investment treaty as a prerequisite to the application of that treaty to the said 

transaction. That said, the bonds held by the Claimant undoubtedly qualify as investments 

under international investment law, as these possess all of the indicia of investments, and 

also have the required territorial link. 

28. The challenges made by the Respondent against the jurisdiction of the Tribunal primarily 

relate to the supposed lack of a territorial link of the sovereign bonds to Dagobah, as well 

as a supposed absence of economic risk tied to the issuance of the bonds within the 

purview of international investment law. Therefore, it is on these two concepts that we 

will focus, though we will later on discuss the other indicia of investments and how these 

characterize the sovereign bonds held by Calrissian and Co.. 

a. Territorial link 

29. Starting with the required territorial link, we submit that the sovereign bonds held by the 

Claimant should be considered investments made in the territory of Dagobah, consistent 

with the provisions of Art. 1(2) of the BIT. This is because Dagobah benefits from a 

continuous flow of credit arising from the issuance of the sovereign bonds.  

                                                
6
 par. 79 

7
 par. 110. 

8
 Par. 515. 
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30. As wisely pointed out in the jurisdictional award in the Abaclat
9
 case, which similarly 

dealt with the status of sovereign bonds as Investments, the territorial link requirement is 

satisfied if it can be demonstrated that the state issuing sovereign bonds ultimately 

benefits from the sale of bonds. Therefore, in the context of sovereign bonds, the most 

important determinant of territorial link is whether one of the party states to an 

investment treaty benefits from the investment. 

31. In this case, Dagobah specifically issued the sovereign bonds in order finance the 

operations of government, including in particular its efforts to overcome the financial 

crisis that beset the country in 2001. Dagobah benefited from these debt instruments 

through a flow of credit that became available due to the issuance and sale of the bonds, 

and continues to do so even with the subsequent reconveyance of the sovereign bonds on 

the secondary market.  

32. Therefore, as Dagobah benefits from the issuance of sovereign bonds, these debt 

instruments may be seen as Investments made within the territory of the Respondent, 

consistent with the doctrine established in the Abaclat case that territorial nexus is based 

primarily on where the benefit of the transaction is realized. 

33. Furthermore, the fact that subsequent conveyances were made on the secondary market 

does not affect the territorial link of these investments to Dagobah. As pointed out in 

Fedax v. Venezuela,
10

 the sale of bonds on the secondary market does not affect the 

continuous credit benefit made available and flowing to host states. Therefore, these 

sovereign bonds, even if reconveyed, do not lose their status as protected investments. 

This is also consistent with the view of Prof. Christoph Screuer that financial instruments 

by their nature require looser territorial links than other forms of investments.
11

 

34. In our case, the sale of the sovereign bonds to Calrissian and Co. does not in any way 

erode the territorial link of the debt instruments to the issuing state Dagobah. The 

Respondent continues to benefit from the issuance of these bonds regardless of the 

subsequent transfer, evidenced by the fact that Dagobah has now committed itself to pay 

                                                
9
 ABACLAT, 374. 

10
 pars. 24-26, 42. 

11
 SCHREUER ET AL., 140. 
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Calrissian and Co., the present holder of the bonds. The transfer of the bonds from the 

original holders to the Claimant did not alter in any way the benefit realized by the 

issuing state due to the sovereign bonds, and therefore, these still maintain the territorial 

nexus within the Respondent’s borders. 

35. The Claimant’s position also relates to what is known as the principle of the General 

Unity of Investment Operations. This is a doctrine that has been adopted in a good 

number of decisions, including Holiday Inns v. Morocco, Cargill v. Mexico, CSOB v. 

Slovakia, and LESI Dipenta v. Algeria. It is safe to say that this doctrine has become 

widely accepted and applied in international investment law at the very least, if it hasn’t 

attained the status of a general principle of international law at this point, considering its 

wide acceptance.  

36. According to the general unity principle, certain transactions which, when standing alone, 

might not be considered investments, should still be considered protected investments 

under a BIT when these are integral parts of an overall operation that qualifies as an 

investment.
12

  

37. This doctrine was applied in the LESI Dipenta decision within the context of the 

territorial nexus when it was held that the allocation of investments committed outside 

the territory of the host state to projects within the host state’s borders satisfied the 

territorial link requirement. Also, in Cargill v. Mexico, it was decided that upstream 

earnings that strictly speaking were realized outside of the host state should nevertheless 

be deemed protected investments when these arose out of an overall economic operations 

that could be considered an investment.
13

 

38. Therefore, the mere fact that payment for certain debt obligations arising out of an overall 

investment operation is made outside of the host state’s territory does not change the fact 

that these transactions are carried out as part of that overall operation, therefore placing 

them within the protective umbrella of a relevant BIT. 

39. In our case, while the payments due to Calrissian and Co. will be made outside of 
                                                
12

 CSOB v. Slovakia, par. 72 
13

 par. 515. 



 18 

Dagobah, the fact remains that these payments are part and parcel of the economic 

project of issuing sovereign bonds to support the operations of the Dagobiahn 

government, a project that may be considered an overall investment operation as in the 

Abaclat case. 

40. This doctrine also finds support in the SGS v. Pakistan
14

 and SGS v. Philippines 

decisions. Both of these cases involved claims that arose from pre-shipment certification 

services that were conducted outside the territory of the host states. The Tribunal in SGS 

v. Philippines wisely pointed out that the territorial link requirement is satisfied even 

when certain aspects of the investment are carried out outside the territory of the host 

state when these involve claims to money and other legal rights arising out of an overall 

investment operation located in the host state, which in that case was the project of 

improving Philippine imports.
15

 

41. In sum, because the sovereign bonds held by Calrissian and Co. produces a flow of credit 

that Dagobah continues to enjoy, and because the payment of these debts are directly 

connected to an overall investment operation within the Dagobiahn borders, these bonds 

satisfy the territorial link requirement for protected Investments. 

b. Economic risk 

42. Moving on to the objective criterion of economic risk, the Claimant submits that 

Calrissian and Co. fully assumed the particular kind of economic risk that pertains to 

Investments.  

43. The Respondent echoes the dissenting opinion in the prior PCA award that the risk 

assumed by sovereign bondholders is not the kind of economic risk that characterizes 

investments.
16

 Their reasoning is that risk connected to investments has to be based on 

political acts of the host state, rather than based solely on the non-performance of the 

bond issuer, which is a pure commercial risk. This proceeds from the view that the 

purpose of investment treaties is to insulate investors against undue interference from 

                                                
14

 pars. 74, 134-135. 
15

 par. 100-112.  
16
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host states. 

44. While the Claimant agrees with the Respondent that the primary purpose of investment 

treaties is to protect investors from state interference, we submit that the risk connected to 

the sovereign bonds held by Calrissian and Co. has to do with much more than mere non-

payment in the commercial sense. It is very clear that the risk tied to these sovereign 

bonds, these bonds being sovereign in nature, is inherently political. 

45. First of all, it is our view that risk assumed by investors need not be based on political 

acts in order to fulfill the objective criteria of investments. No previous awards have held 

that this risk has to be tied to political acts, and thus we believe that this additional 

requirement should not be foisted upon the Claimant. 

46. However, even if the risk connected to investments with respect to a BIT has to be tied to 

political acts, the fact that the restructuring that destroyed the value of Calrissian and 

Co.’s Investment was done as an exercise of legislative authority by Dagobah fulfills this 

supposed requirement that the risk has to be political in character.  

47. It was the very passage of the Sovereign Restructuring Act (SRA by Dagobah that 

directly gave rise to the cause of action on which these claims are based. Legislative 

actions, regardless of the manner of their passing or the form of government of the 

enacting country, are in all cases state actions and are therefore imbued with sovereign or 

political character. Therefore, the risk to which the Claimant as a holder of Dagobiahn 

sovereign bonds was exposed was clearly political in nature.  

48. Dagobah, in destroying the value of Calrissian and Co.’s investment, did not merely elect 

not to pay. The Respondent actively flexed its political muscle in passing a law that 

significantly reduced the value of the Claimant’s Investment, conclusive evidence that the 

risk to which Calrissian and Co. was exposed was not merely commercial but political. 

c. Commitment of resources, expectation of returns, and other characteristics 

of investments 

  

49. Finally, it is abundantly clear that Calrissian and Co. committed resources to the 
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Investment project when it purchased the bonds. These bonds were paid for by the 

Claimant as a purchaser, a transaction that gave rise to a continuous flow of funds that 

were made available to Dagobah as the beneficiary of the credits. This commitment of 

resources was made because Calrissian and Co. expected to realize returns on their 

Investment, an expectation that was thwarted when the Dagobah enacted the SRA. 

50. This aforementioned flow of credit and its continuing nature is also evidence that the 

requirement of duration is also satisfied. Regardless of the subsequent transfers of 

ownership on the secondary market, the project of issuing sovereign bonds to finance the 

operations of the Dagobiahn government is still ongoing. Furthermore, the Claimant 

acquired the sovereign bonds in 2005, and therefore has been in the position of an 

Investor for several years now. 

51. Some decisions such as Salini
17

, Fedax
18

, and Phoenix Action have held that another 

characteristic of investments is that these contribute to the economic development of the 

host country. If this Tribunal finds that this is a requirement for the bonds to qualify as 

Investments, the Claimant submits that the very purpose of the sovereign bonds was to 

overcome the financial difficulties faced by Dagobah. Therefore, it is patently clear that 

the issuing and purchase of these sovereign bonds, in creating a flow of credit that was 

used to finance the operations of the host state, contributed directly to the development of 

Dagobah.  

(2) Jurisdiction ratione personae. 

52. The Respondent also challenges the status of the Claimant as an Investor under the BIT, 

based on the fact that Calrissian and Co. acquired the bonds on the secondary market 

rather than from Dagobah directly. 

53. However, as pointed out in the Abaclat jurisdictional award, states issuing sovereign 

bonds should be presumed to be aware that these bonds would in all likelihood be sold on 

the secondary market, consistent with ordinary practice in the issuing of sovereign 
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 par. 82. 
18

 n. 82. 
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bonds.
19

 This means that issuing states such as Dagobah implicitly consent to the 

assumption by these secondary bondholders of the rights originally held by the primary 

bondholders, and to claim otherwise would be to ignore the nature of sovereign bonds 

and the manner that these are used by states and purchasers at present. 

54. The Claimant is a company organized according to Corellian law, and is therefore a 

Corellian national. Therefore, the Investments made by Calrissian and Co. are within the 

province of the Dagobah-Corellia BIT. 

 

B. Admissibility. 

 

II. The Respondent may not challenge the status of the sovereign bonds as Investments 

under the general principle of collateral estoppel. 
 

55. The Claimant submits that the Respondent may no longer challenge the status of the 

bonds as investments under the general principle of issue preclusion or collateral 

estoppel, as this question had already been settled in arbitral proceedings to which the 

Respondent was privy. In effect, the prior decision made by the PCA in 2003 prevents the 

Respondent from raising this same issue before this Tribunal. 

56. Under the principle of issue preclusion, “once an issue is actually and necessarily 

determined by a court of competent jurisdiction, that determination is conclusive in 

subsequent suits based on a different cause of action involving a party to the prior 

litigation.”
20

 

57. This is a doctrine that has according to various arbitral bodies attained the status of a 

general principle of international law. The principle was applied in Amco Asia Corp. v. 

Republic of Indonesia
21

, and in RSM v. Grenada. This latter case in fact explicitly 

recognized collateral estoppel, in relation to res judicata, as a general principle of law.
22

 

58. As collateral estoppel is a general principle of international law, this Tribunal, which was 
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21

 par. 30. 
22

 par. 7.1.1-2. 
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organized under international investment law, may make a jurisdictional award on the 

basis of issue preclusion if the basic elements of the doctrine are present. The Claimant 

submits that all of these elements are present in this case. 

59. The US case Southern Pac. R.R. Co. v. U.S. was one of the first cases that gave us the 

classic formulation of issue preclusion or collateral estoppel. In that case, it was said that 

“the general principle announced in numerous cases is that a right, question, or fact 

distinctly put in issue, and directly determined by a court of competent jurisdiction as a 

ground of recovery, cannot be disputed in a subsequent suit between the same parties or 

their privies, and, even if the second suit is for a different cause of action, the right, 

question, or fact once so determined must, as between the same parties or their privies, 

be taken as conclusively established, so long as the judgment in the first suit remains 

unmodified.”
23

 

60. This is a formulation that continues to be applied unchanged to this day. Therefore, even 

if the subsequent claim is based on a different cause of action, such as in the case now 

before us, the fact that the legal issue at the heart of the claim is the same brings the 

doctrine of collateral estoppel into play. 

61. These elements of collateral estoppel may be summarized as (1) final and valid judgment; 

(2) an identical issue; (3) full and fair litigation; and (4) privity. It is also required that the 

resolution of the issue was necessary to resolving the claims before previous tribunal. 

62. The PCA Tribunal legitimately exercised arbitral authority in deciding the question of 

whether Dagobian sovereign bonds are Investments under the BIT. This question (i.e. 

whether or not sovereign bonds issued by Dagobah are investments) was fully and fairly 

decided in proceedings to which Dagobah was party, and it is the same question being 

posed by the Respondent today. 

63. We would also like to point out that numerous tribunals have accorded persuasive effect 

to the decisions of prior tribunals, despite the absence of stare decisis in international 

                                                
23

 par. 48-49. 
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investment law.
24

 Therefore, the PCA decision must be given due weight, even if this is 

not accorded precedential value. 

64. It must also be pointed out that the Respondent never challenged the decision of the PCA 

Tribunal, and therefore, this finding, which binds Dagobah, remains undisturbed. This is 

also evidence that Dagobah accepted the findings of the PCA Tribunal, as the Respondent 

continued to issue sovereign bonds even after decision that these instruments are 

Investments was made. 

65. In sum, because the general principle of issue preclusion is applicable in this case, the 

prior decision by the PCA precludes the Respondent from questioning the status of the 

sovereign bonds held by Calrissian and Co. as Investments before this Tribunal. 

 

III. The forum selection clause in the sovereign bonds held by the Claimant do not 

divest this Tribunal of its jurisdiction over the dispute, as these involve treaty claims 

rather than purely contractual claims. 

 

66. The Claimant submits that the claims at hand are fully admissible and within the 

jurisdiction of the Tribunal even with the presence of a forum selection clause in the said 

bonds. 

67. The Respondent argues that the present claims should be decided by the municipal courts 

of Yavin, and not this Tribunal, on the basis of the forum selection clause in the bonds. 

We disagree. 

68. As the writings of Prof. Gaillard and the ruling in Lanco v. Argentina tell us, Tribunals 

acting on BIT-based actions have jurisdiction over contract-based claims despite the 

existence of forum selection provisions in the investment contracts.
25

 According to CAA 

v. Argentina on the other hand, when the fundamental basis of a claim is a treaty, the 

existence of a forum selection clause in the investment contract shall not bar the 
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application of the treaty standard.
26

 

69. The claims before us today pertain to a distinct cause of action arising from the violation 

of the BIT’s provision on FET by Dagobah, i.e. the significant reduction in value of the 

sovereign bonds held by the Claimant due to the passing of the SRA. The claims, being 

based on distinct protections extended by the treaty, are being advanced under the dispute 

settlement provisions of the Dagobah-Corellia BIT rather than those of the bonds. 

70. This is a treaty-based claim that is legally separate from the contract breach, stemming as 

they are from specific guarantees contained in the BIT and not just on the violation of the 

contract. This means that this Tribunal, which was specifically named in the BIT, is 

entirely competent to hear this claim, consistent with the ruling in SGS v. Paraguay that 

“even if the alleged breach of the treaty obligation depends upon a showing that a 

contract ... has been breached, the source of the obligation cited by the claimant, and 

hence the source of the claim, remains the treaty itself.”
27

 

71. The Claimant also submits that an express waiver is necessary for the right of Investors to 

seek relief under the dispute resolution provisions of the BIT to be overcome by a forum 

selection clause. As pointed out in SGS v. Paraguay, in the absence of an express waiver, 

a contractual forum selection clause should not be permitted to override the jurisdiction 

of a tribunal constituted under an investment treaty.
28

 Thus, a forum selection clause has 

to be very clear that it precludes arbitration under another body if this is to be taken as 

equivalent to an express waiver.  

72. No such express waiver was ever made by the Claimant, and therefore it is fully within 

its rights to pursue relief under the treaty as a distinct process from the procedures set 

forth in the contract. 

73. In sum, the forum selection clauses in the sovereign bonds do not in any way affect the 

jurisdiction of this Tribunal over Calrissian and Co.’s claims, nor do these render these 

claims inadmissible. 
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IV. DAGOBAH VIOLATED ITS OBLIGATIONS TO CALRISSIAN AND CO. UNDER 

THE CORELLIA-DAGOBAH BIT WHEN IT ADOPTED THE SOVEREIGN DEBT 

RESTRUCTURING MEASURES. 

A. DAGOBAH VIOLATED ITS OBLIGATIONS UNDER THE BIT TO 

PROVIDE FAIR AND EQUITABLE TREATMENT TO CALRISSIAN AND 

CO.’S INVESTMENT. 

1. Dagobah guaranteed Fair and Equitable Treatment. 

(3) Article 2(2) of the Corellia-Dagobah BIT provides that investments of each Party or 

nationals of a Party shall, “at all times, be accorded fair and equitable treatment.
29

” 

Dagobah thus guarantees that Corellian investors will be accorded Fair and Equitable 

Treatment without qualification.  

 

(4) Consequently Calrissian & Co. submits that in implementing its debt restructuring 

Dagobah violated FET by: 1) failing to protect its legitimate expectations, 2) failing to 

provide a stable business environment, 3) using measures that amount to coercion, 4) 

failing to exercise good faith in the enactment of the SRA, and the execution of the 

restructuring process, and 5) for violating due process. 

(a) Dagobah failed to protect Calrissian and Co.’s legitimate 

expectations 

(i) By the enactment of the SRA 

 

76. Fair and Equitable Treatment has been defined as the treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make the investment.
30

 

According to Dolzer & Schreur, tribunals have consistently held that FET would depend on 

the expectations fostered by the local laws as they stand specifically at the time of the 

investment.
31

 This is so an investor may be made aware of all the rules that will govern its 

investments, and comply with such regulations.
32

 Consequently to fully protect the legitimate 
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expectation of an investor, the host state is required to act in a manner that does not deviate 

from the legal framework existing at the time when the investment was made.  

 

77. In LG&E vs Argentina
33

 the tribunal considered that protections granted by the host state are 

also part of the this framework. 

 

78. Similarly in this case, the legal framework existing at the time when Calrissian & Co. 

purchased the sovereign bonds, without the Sovereign Restructuring Act, and the 

existence of the BIT that is an agreement between Corellia and Dagobah for the 

promotion and protection of investments
34

, ensured that Dagobah would honor its 

obligation to pay the Claimant, and protect the value of its bonds. This is consistent with 

one of the fundamental rules in international law that agreements must be kept, as 

expressed in the maxim of pacta sunt servanda.
35

 

 

79. Moreover, before the adoption of the SRA, the settled rule fostered by the previously 

issued bonds to investors, such as Calrissian & Co., was that amendments would not take 

place “unless all bondholders have agreed.”
36

  This was a specific prohibition contained 

in the original bonds issued to the Claimant.
37

 Hence it is a right based on the legitimate 

expectation of all investors, including the Claimant, to first agree to an amendment before 

it takes effect, which was violated by the Respondent when it allowed an amendment to 

take effect based on the agreement of the owners of only 75% of the aggregate nominal 

value of all outstanding bonds.
38

 

 

80. Hence for enacting the SRA and failing to honor its obligations pursuant to the BIT, 

Dagobah failed to protect Calrissian & Co.’s legitimate expectations. 
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(ii) By giving retroactive effect to the Collective Action 

Mechanism 

81. If new rules with different interpretation are applied to existing rules and given retroactive 

effect then this could lead to a violation of the obligation to protect legitimate expectations 

and ultimately a violation of the Fair and Equitable Treatment Standard.
39

  

 

82. In Occidental v Ecuador
40

, and CMS v. Argentina
41

, the tribunals stated that the framework 

under which the investors had been operating changed in an important manner when the tax 

law changed and was given a retroactive effect, thereby violating the investor’s right to its 

settled expectations.  

 

83. Here, by giving retroactive effect to the Collective Action Mechanism, Dagobah failed to 

protect Calrissian & Co.’ legitimate expectations. The Collective Action Mechanism under 

the new bonds required bondholders to acquire at least 20% of the nominal value of the issue 

in order to sue Dagobah. This 20% requirement suddenly denied the Claimant of a remedy 

available to it under the old bonds that allowed all bondholders to sue individually.
42

  

Consequently, the claimant was deprived of its right, based on a legitimate expectation, to 

sue without acquiring the 20% threshold. 

 

(b) Dagobah failed to provide a stable business environment for 

Calrissian and Co.’s investment 

84. Closely related to duty to protect legitimate expectations is the obligation to provide a stable 

business environment. As held in Metalclad
43

 v. Mexico, Tecmed v. Mexico,
 44

 and CMS v. 
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Argentina
45

 in order to protect investors’ right to FET, host States must maintain the “legal 

and business environment” in which their investments were made. 

 

85. When Calrissian & Co. purchased the sovereign bonds in 2005, Dagobah’s economy seemed 

stable and showed signs of recovery after a period of recession. It also made representations 

as to its commitment to a more stable economy and financial sector.
46

 

 

86. The enactment of the Sovereign Restructuring Act drastically changed this legal framework 

and adversely affected the investment of Calrissian & Co. It substantially diminished the 

value of the sovereign bonds purchased by the Claimant,
47

 thereby changing the business 

environment in which the investments were made. 

 

87. For failing to protect legitimate expectations, and failing to provide a stable business 

environment, Dagobah dismantled the very framework that it constructed to attract investors 

such as Calrissian & Co., and should be held liable for violating the FET standard. 

 

(c) Dagobah’s aggressive sovereign debt restructuring amounted 

to coercion. 

88. Aggressive sovereign debt exchanges could trigger BIT liability. A bond exchange breaches 

the coercion threshold when the incentive measures employed by the entity in financial 

distress deny any effective choice to its creditors like when the bondholders are essentially 

forced to participate in the exchange.
 48  
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89. In Suez vs Argentina, the tribunal viewed the so-called voluntary participation by the 

bondholders as economic coercion. It emphasized that a state must not exercise coercion 

“with respect to the legal framework affecting the investment.”
49

  

 

90. In Enron v. Argentina, it was held that “any process of negotiation requires of course that the 

parties genuinely agree on the outcome and this cannot be imposed or forced upon one 

party.”
50

 Moreover, in Tecmed v. Mexico, it was found that there was violation of FET 

according to the BIT between Mexico and Spain because the denial of Tecmed’s unlimited 

permit, in exchange for a limited one, was designed to force the investor to relocate to 

another site.
51

  

 

91. Moreover, according to the IMF although a qualified vote of the majority may be used to 

implement restructuring procedures, this is done in instances wherein the terms of the bonds 

include provisions that allow for modification by a qualified majority, or the lack thereof. It 

also states that even if there is no “majority provision”, dissenting bondholders “will still 

have the right to enforce its right under the original terms.”
52

 

 

92. Here, the SRA provided that as long as the owners of 75% of the aggregate nominal value of 

all outstanding bonds agreed to an amendment, their decision would bind all the remaining 

bondholders, and the exchange offer would take effect.
53

 This provision denied the right of 

bondholders to first agree to an amendment before it takes effect. A right which it had based 

on the terms of the original bonds issued to it. Thereby subjecting Calrissian and Co., a 

holdout minority, to a mandatory participation on a choice, which should have been 

voluntary as agreed upon under the original bonds issued.
54
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(d) Dagobah did not exercise good faith in implementing the SRA, 

and the restructuring process. 

93. Good faith is a wide-ranging principle that is one of the fundamentals of foreign investment 

law, and is an inherent part of FET.
55

 It is an honest intention or state of mind to act with 

fairness when it comes to dealing with others, and involves compliance with reasonable 

standards of fair dealing.
56

 It is noteworthy to indicate that a state may treat an investor 

unfairly and inequitably even without acting with bad faith or malicious intent.
57

 When it 

comes to the implementation of a sovereign debt restructuring, there are several frameworks 

used. However all of them require fairness and good faith on the part of the debtor state. A 

restructuring process is fair if “the debtor governments closely cooperate with creditors, and 

adhere to information sharing.”
58

  

94. The IMF stresses that countries receiving IMF funding during a debt crisis are “expected to 

show a good faith effort to reach a collaborative agreement with its creditors.”
59

 It also 

supports and adheres to the Principles of Fair Debt Restructuring
60

,
 
a renowned code of 

conduct by the IIF
61

 that’s widely used by defaulting states in recent times.
62

 This lists down 

several good faith actions or guidelines that are supposed to be employed by the debtor state, 

such as a “close debtor-creditor dialogue” and “cooperation during the restructuring 

process.”
63

 It ultimately provides that investors should be encouraged to participate, and 

provide feedback during the restructuring process.
64

 The IIF states that:
 65

  

“[C]ommunication techniques should include creating an investor 

relations office with a qualified core staff; disseminating accurate and 

timely data/information through e-mail or investor relations websites; 

establishing formal channels of communication between policymakers and 

investors through bilateral meetings, investor teleconferences, and 

videoconferences; and maintaining a comprehensive list of contact 

information for relevant market participants.” 
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95. Dagobah enacted the SRA and implemented debt restructuring because of the 

recommendation of the IMF, in order for it to avail of the US$150 billion bailout.
66

 However 

in doing so, it failed to use measures that are fair, and in line with the good faith principles 

when it comes to restructuring. It is important to underline that the Claimant is not asserting 

that the Respondent should not be allowed to restructure, but it is questioning the measures 

taken by the Respondent in its restructuring process that are clearly not in good faith, and 

thus a violation of FET.  

96. As mentioned, debtor states must maintain close communications with its investors, and 

actively incite their participation when it comes to restructuring. However in this case, 

Dagobah did not consult bondholders in the drafting of the SRA. They were only “informed” 

of the “on-going draft thru publications on relevant agencies’ websites.”
67

 With regard to the 

restructuring process, bondholders were only given three days from the invitation’s date of 

publication on relevant agencies’ websites to express their desire to become a part of the 

committee that was to be consulted. Calrissian & Co. was not allowed to become part of that 

committee because it expressed its desire a week after the invitation was published.
68

 

Reasonably speaking, Dagobah should have encouraged more participation from its investors 

by allowing them to provide feedback on websites, aside from just publishing the 

information, emailing them, and establishing investor-relations offices. The facts are bereft of 

endeavors such as these.   

97. Moreover, Calrissian & Co. will definitely suffer a great loss from the haircut, because it 

holds 10% of the aggregate nominal value of all outstanding bonds.
69

  As a creditor of a huge 

value, Dagobah should have actively sought Calrissian & Co.’s participation. A four-day 

delay in expressing its desire to participate should not be taken against Calrissian & Co. 

Realistically speaking, a four-day delay could not have gone that far in the restructuring 

process. In fact, restructuring processes take months, years, and “sometimes spanning more 

than 10 years.”
70

 Here, there was even no written notice of the invitation, so it could be 

assumed that Calrissian & Co. read the publication after the 3-day deadline.
71

 Arguably, It 
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should have been given the opportunity to participate as part of the committee despite of the 

four-day delay. 

98. Hence Dagobah’s actions actions evidently connote that it was not sincere in its intent to 

provide a fair debt restructuring characterized by collaboration with creditors, and the 

maintenance of a close debtor-creditor relationship. Clearly, the measures it took were not 

done in good faith. 

(e) Dagobah failed to accord Calrissian & Co. due process. 

(i) Dagobah violated the Claimant’s Right to Procedural 

Due Process. 

 

99. Procedural Due Process is violated when a remedy or right available is suddenly removed or 

arbitrarily denied without giving a party notice, and the opportunity to act upon its right to be 

heard
72

 which leads to an outcome that “offends judicial propriety.”
73

 A number of 

proceedings wherein there was a finding of a lack of procedural due process relate to 

instances where the right to be heard in judicial or administrative actions was denied.
74

  

 

100. In Tecmed v. Mexico there was a finding of a lack of fair procedure when the 

environmental regulatory authority deprived the investor of the opportunity to express its 

position.
 75

 Similarly in Metaclad v. Mexico the investor was not given the opportunity to 

appear, and hence a failure on the part of the host state to hear the investor.
76

  

 

101. Here, the Collective Action Clause contained in the new bonds, requiring 20% of the 

value of the issue in order to sue Dagobah, arbitrarily denied Calrissian & Co. of its 

opportunity to be heard. This is because Calrissian & Co.’s only had 10% of the nominal 

value of all outstanding bonds, and 85% of the aggregate nominal value of all outstanding 

bonds agreed to the amendment.
77

 Consequently, since dissenting bondholders only comprise 

15% of this value they would not be able to sue Dagobah because they could never reach this 
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20% threshold without the participation of consenting bondholders. Therefore this CAC 

ultimately deprived Calrissian & Co. of its right to sue, and hence, its right to be heard.  

 

(ii) Dagobah violated the Claimant’s right to substantive 

due process. 

102. Substantive due process is violated when a state fails to protect fundamental rights to life, 

liberty, and property. These are basic rights that restrict government interference.
78

 In CME 

vs Czech Republic, the tribunal stated that the host State is obligated to ensure that “neither 

by amendment of its laws nor by the actions of its legislative bodies is the agreed and 

approved security and protection of the foreign investor’s investment be withdrawn or 

devalued.”
79

 Here, the fundamental right to property was violated when Dagobah, through 

the SRA, lessened the value of Calrissian & Co.’s BIT-protected bonds by exchanging it with 

new ones worth approximately 70% of the net value of the outstanding sums.
80

   

 

103. It could also be argued that the violation of the FET standard vis-à-vis substantive due 

process here is akin to an indirect expropriation. “An indirect expropriation leaves the 

investor’s title untouched, but deprives him of the possibility to utilize the investment in a 

meaningful way.”
 81

 In fact a number of tribunals have construed indirect expropriation 

narrowly and ruled that there was a violation of the FET standard.
82

 In Tecmed v. Mexico, the 

tribunal stated that the violation amounted to indirect expropriation when the claimant having 

relied on the government’s assurances was denied of its license to operate. It also 

emphasized, along with Siemens v. Argentina
83

, that what mattered for an indirect 

expropriation was the effect of the measures taken, and not the intention to expropriate.
84

 

Similarly in Starret Housing v.Iran, the tribunal elucidated that the measures taken by a state 

can restrict property rights even if it did not intend to expropriate, and the legal title remains 

with the original owner.
 85

 Here, when the value of Calrissian & Co.’s bonds was 
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substantially lessened, it was deprived of its right to fully utilize that part of its property in a 

significant way. Hence, violating its right to property pursuant to substantive due process, 

analogous to an indirect expropriation.  

 

B. THE CIRCUMSTANCES SURROUNDING THE BOND 

RESTRUCTURING DO NOT EXCUSE DAGOBAH FROM COMPLYING 

WITH THE CORELLIA-DAGOBAH BIT. 

104. Article 6 paragraph 2 of the BIT contains an essential security clause, which allows a 

party to apply measures that are necessary to protect its own essential security interests.
86

 

Ultimately, Dagobah tries to cast the financial crisis that brought about its $400 billion debt 

as an essential security interest. The Respondent argues that exchanging the original bonds 

with new bonds of a substantially diminished value is a measure necessary in order to protect 

its essential security interests, and thus it should be exempted from liability under the BIT.  

 

105. This is a totally misguided argument for the following reasons: 1) Essential Security 

Clause is not applicable because an economic or financial crisis is not an essential security 

interest, 2) even if it were applicable it is not self-judging, and so its exemption would have 

to be based on the defense of necessity, an objective criteria used to evade treaty liability and, 

3) the requirements for the defense of necessity were not met. 

 

1.  The Essential Security Clause of the BIT is not applicable, as this does 

not cover economic stability. 

106. Under the VCLT, a treaty should be interpreted in good faith according to the plain 

meaning attributable to its terms.
87

 In CMS v. Argentina, it was held that instances, which 

would exempt party from treaty obligation, must be expressly stated.
88

 Hence, an economic 

emergency could not be considered as an essential security interest unless it is clearly stated 

in the BIT. 

107. Article 6 of the Corellia-Dagobah BIT does not include economic emergencies in its 

definition of essential security interests. By examining this provision it could be noted that a) 
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the first paragraph is inapplicable because it merely refers to the non-disclosure of classified 

information, which would prejudice its security interests. It states that:
 89

 

“[N]othing in the treaty shall be construed to require a party to furnish or 

allow access to any information the disclosure of which it determines to be 

contrary to its essential security interests.”  

b) The second paragraph, which the Respondent invokes, provides a right to apply measures:
90

  

“[n]ecessary for the fulfillment of its obligations with respect to the 

maintenance or restoration of international peace or security, or the 

protection of its own essential security interests.”  

108. The word “security”, being preceded by the phrase “international peace or security”, 

relates to military or defense matters.
91

 Moreover, the BIT in this case does not expressly 

qualify economic problems as constitutive of “essential security interest.”
 92

 Thus, following 

a plain reading of the Corellia-Dagobah BIT, “essential security interest” does not include 

economic emergencies. 

109. Furthermore, it is undisputed that the Corellia-Dagobah BIT aims to promote and protect 

the investments between the parties. This is evidenced by the wordings of the BIT’s 

preamble, which specifically states that it is an “Agreement Between the Corellian Republic 

and the Federal Republic of Dagobah For the Promotion and Protection of Investments.”
93

 In 

fact Article 2 of the BIT further indicates that each party “shall encourage and create 

favorable conditions for investors of the other party”, and that the “nationals of each party 

shall at all times be accorded fair and equitable treatment and shall enjoy full protection.”
94

  

In CMS v. Argentina, the tribunal noted that treaties that deal with investments generally do 

not affect security, and would normally fall outside the scope of such events.
95

 Thus, an 

Economic or a Financial Crisis should be a circumstance wherein the BIT protects an 

investor. 
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2.    Even if applicable, the Essential Security Clause contained in the  

     Corellia-Dagobah BIT is not self-judging. 

110. Tribunals pertaining to other treaties such as the GATT, US-Russia BIT, and the US-

Bahrain BIT maintain that “when states determine for themselves a right to determine 

unilaterally the legitimacy of extraordinary measures importing non-compliance with 

obligations assumed in a treaty, they do so expressly.”
96

 Here based on Article 6, paragraph 2 

of the BIT, we can deduce that whether a measure is necessary to protect an essential security 

interest does not depend on Dagobah’s own determination. There is nothing in Article 6(2), 

which expressly shapes its self-judging nature. Compared to Article 6(1), the phrase “of 

which it determines”
97

 does not appear to qualify the measures that may be taken in the 

second paragraph. Moreover, the word  “own” placed prior to “essential security interests” 

phrase
98

, is an adjective that denotes that the essential security interest to be protected should 

belong to the parties of the BIT. It does not connote that the party invoking the essential 

security clause should have the right to determine what its essential security interests are.  

 

111. This is consistent with decisions in CMS v. Argentina
99

, and LG&E v. Argentina
100

 

wherein it was held that although the Essential Security provision in the U.S.A and Argentina 

BIT may be applicable, it is not self-judging. Moreover in CMS v. Argentina the tribunal 

concluded that while a state may adopt measures that it believes are appropriate during an 

emergency, if the “legitimacy of such measures” is challenged then it would be up to the 

tribunal with international jurisdiction to decide whether a state may be exempted from treaty 

liability.
101

 Here, Dagobah implemented the debt restructuring in order to avoid its 

impending default, a measure that it deemed appropriate in light of the circumstances. 

However at the end of the day, its actions would still have to be judged by an independent 

tribunal in order to determine whether it could be exempted or not. Hence, Art. 6(2) is not 

self-judging. 

 

112. CMS v. Argentina and LG&E v. Argentina adhere to the U.S.A-Argentina BIT. 
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Significantly the terms used in Article 11 of this BIT are akin with the ones used in Art 6(2)
 

102
 of the Corellia-Dagobah BIT. Article 11 states that:

 103
    

“[T]his treaty shall not preclude the application by either Party of 

measures necessary for the maintenance of public order, the fulfillment of 

its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential 

security interests. Emphasis supplied.”  

The terms used are very similar with Article 6(2) of the BIT.  

113. The Tribunals in CMS and LG&E, after determining that Article 11 of the US-Argentina 

BIT was not self-judging because it does not specifically state what would constitute 

exemption from liability, then referred to the elements of the Defense of Necessity to 

determine whether the Respondents could invoke the essential security provision as 

contained in their “emergency” clause.
104

  

 

114. Relatedly, Dagobah cannot on its own declare that enacting the SRA constitutes a 

measure necessary to protect an essential security interest. Here, Art. 6(2) of the BIT does not 

specifically give grounds as to what would constitute an essential security interest capable of 

exempting a party from its treaty obligation. Hence Dagobah’s actions will have to be judged 

based on objective criteria, and not on its own self-serving pronouncements or arbitrary 

actions. These objective criteria are contained under the Defense of Necessity, a “common” 

means of evading treaty liability under Customary International Law. In recent times, it has 

become especially relevant in the field of international investments because it has been 

invoked by the state of Argentina in the numerous cases charged against it by its private 

investors who were affected by the emergency measures that it took.
105

 

 

3.    The Restrictive Defense of Necessity does not apply in this case 

because its requirements have not been met. 
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115. Under Article 25 of the International Law Commission (ILC) Articles on State 

Responsibility, necessity may only be invoked as a ground for precluding a wrongful act 

when:
106

 

1) It is the only way for the State to safeguard an essential interest against a grave 

and imminent peril; 

2) It does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole; 

3) the international obligation in question does not exclude the possibility of 

invoking necessity; and 

4) the State has not contributed to the situation of necessity. 

 

116. The ILC emphasizes that the defense of Necessity depicts exceptional cases and its 

invocation requires compliance with the narrow conditions defined in Article 25 of the ILC 

Articles on State Responsibility.
107

 This restrictive application is evidenced by the negative 

terms in Article 25, which prevent a situation wherein a state may easily be exempt from 

breaching its international obligations.
108

 Here, Dagobah has not been able to meet the strict 

requirements of Article 25 because 1) Dagobah failed to fulfill the “only means” 

requirement, and 2) Dagobah itself contributed to the situation under which Necessity is now 

being invoked. 

  

a.  Dagobah failed to fulfill the “only means” requirement under the 

defense of Necessity. 

  

117. In order to invoke the defense of Necessity, the ILC clearly indicates that the measures 

taken must be the “only way” available to safeguard an essential interest of the state against a 

grave and imminent peril.
109

 According to the ILC, the adoption by a state of a measure that 

is inconsistent with its international obligations must “definitely have been its only means of 
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warding off an extremely grave and imminent peril”. Hence, the peril “must not have been 

escapable by any other means, even a more costly one.”
110

  

 

118. In the          -Nagymaros case, the ICJ considered that Hungary could have resorted 

to other means.
111

 Moreover in CMS vs. Argentina, there were a number of alternatives 

presented by distinguished economists such as the “dollarization of the economy”, and the 

“granting of direct subsidies.”
112

 However, the tribunal concluded that regardless of the best 

alternative, Argentina may not invoke Necessity because it was clear that the measures it 

adopted were not the only means available for it to deal with the crisis. It emphasizes that it 

is “beyond the scope of the Tribunal’s task” to ascertain which “policy alternatives” would 

have been most suitable to cope with Argentina’s situation. As long as the measure taken was 

not the “only way”, then the requirements for the “preclusion of wrongfulness” have not been 

met and the defense of Necessity may not be invoked.
113

  

 

119. Here, the IMF suggested several measures that would enable Dagobah to reduce its debt-

to-GDP ratio. Accordingly, the implementation of a new Sovereign Debt Restructuring Act 

was just one of the measures that it suggested.
114

  Moreover although Dagobah had adopted 

“some austerity measures” to reduce its sovereign debt after the 2010 financial crisis
115

, it 

still disregarded some of the other austerity measures suggested by the IMF after it had 

decided to restructure its debt.
116

 It is critical to note that The IMF is an organization 

composed of member states. It keeps track of the global economy, lends to countries that 

have payment difficulties, and gives policy recommendations for its participating states. Its 

recommendations are based on researches by experts, and by regular consultations with 

member countries.
117

 The IMF’s suggestions are therefore relevant because they were made 

with formidable research, and with Dagobah’s involvement. Undoubtedly, the sovereign debt 
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restructuring being just one of the suggestions of the IMF was not the “only way” for 

Dagobah to deal with its recession and impede the possibility of its default.  

 

120. Reasonably speaking, it could be argued that the debt restructuring here was really not 

the only means available. Analyzing the circumstances of the case, it could be said that 

Dagobah could have adopted and implemented government policies to address its issues that 

have directly contributed to the poor state of its economy. For example it could have made 

policies to address its shortcomings in revenue collection, and reliance on excessive debt 

financing.
118

  

 

121. Additionally, it is note-worthy to highlight that there are two main types of sovereign 

debt restructuring: 1) debt reduction, and 2) debt rescheduling. Debt rescheduling allows for 

the payment of the debt at a later time because it lengthens the maturity of the debt. On the 

other hand debt reduction, as was employed by Dagobah, is a haircut in the nominal value of 

the original instruments.
119

 Dagobah could have applied debt rescheduling instead, as neither 

the IMF, nor Calrissian & Co. has expressed any statement barring the possibility of payment 

at a future time. That way, it could still have paid its creditors and availed of the $150 

bailout. Clearly then, the debt restructuring in this case was not Dagobah’s only option. 

 

b.  Dagobah itself contributed to the situation of necessity  

  

122. The ILC emphasizes that a state invoking necessity “must not itself have provoked, either 

deliberately or by negligence, the occurrence of the state of necessity.”
120

  

 

123. In CMS v. Argentina, the tribunal held that Argentina’s contribution to the crisis was 

sufficiently substantial thereby revoking its right to be exempted. The tribunal observed that 

the government’s policies and their inadequacies “substantially” contributed to the crisis, and 
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although “exogenous” factors did fuel added to the difficulties they do not excuse the 

Respondent from its liability in the situation.
121

  

 

124. Although it has been annulled, it would also be prudent to highlight the analysis of the 

tribunal in Sempra Energy v. Argentina when it ruled that although the Respondent state has 

not by itself contributed to its situation of necessity, it must still be liable for the effects of its 

breach of obligation as a “whole”.
122

 

 

125. Here, despite of the fact that it made warranties as to its “commitment to a more stable 

economy and financial sector”
123

 to its investors, the Respondent has remained negligent in 

collecting revenues and resolving high budget government deficits. On top of that, its 

economy had relied heavily on excessive debt financing, directly contributing to its poor 

debt-to-GDP ratio.
124

 Undoubtedly regardless of the global financial crisis in this case, the 

Respondent has still substantially contributed to the situation it is in because its government 

policies, and their shortcomings have significantly contributed to the poor state of its 

economy.  

 

126. Therefore it is submitted that the Respondent could not be exempted from liability for 

breaching the Corellia-Dagobah BIT, whether on the basis of the essential security clause or 

the Defense of Necessity, as these are inapplicable in this case. 
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PRAYER FOR RELIEF 

 

WHEREFORE, it is respectfully prayed that this Arbitral Tribunal reject the claims of Dagobah, 

and to adjudge and declare that: 

1. it has jurisdiction over the dispute concerning the sovereign bonds owned by  the 

Claimant, in accordance with the Corellia-Dagobah BIT; and these claims be deemed 

admissible and given due course in these proceedings;   

2. Dagobah’s debt restructuring measures violated its obligation to provide fair and 

equitable treatment to Calrissian & Co. under Article 2 of the Corellia-Dagobah BIT; 

thus, must pay full compensation for the losses incurred by the Claimant, including 

interest; and 
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3. Calrissian & Co. is entitled to recompense by Dagobah of all costs associated to these 

proceedings. 

         Respectfully Submitted, 

        COUNSEL FOR CLAIMANT 

 

 

 

 

 

 


