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STATEMENT OF FACTS 

 

Involved Entities 

1. The Respondent is the Federal Republic of Dagobah (“Dagobah”), an emerging market.  

2. Corellian Republic (“Corellia”), is a developed neighbouring nation of Dagobah, and has 

close economic and diplomatic relations with it.  

3. In 1992, the two countries entered into the Agreement between the Corellian Republic 

and the Federal Republic of Dagobah for the Promotion and Protection of Investments 

(“Corellia-Dagobah BIT” or “BIT”).  

4. The Claimant is Calrissian & Co., Inc. (“Calrissian”), a Corellian hedge fund that holds 

a number of sovereign bonds issued by Dagobah. 

 

Previous Restructuring 

5. In 2001, Dagobah was faced with an unsustainable debt burden and descended into a 

two-and-a-half year long economic crisis. This was because of a decade of heavy 

borrowing, high government budget deficits and massive tax evasion.  

6. On 7 May 2001, Dagobah restructured its debt. The haircut was estimated at 50% of the 

bonds’ net present value. This was accepted by Corellian bondholders; however the 

actual losses were less than 20% of Net Present Value.  

7. The International Monetary Fund (“IMF”) presented recommendations for Dagobah to 

appropriately implement the sovereign debt restructuring process and to prevent further 

increase of its debt and another future crisis. Dagobah followed most of these 

recommendations. 

8. After the 2001 restructuring, the Dagobah’s government made representations as to its 

“commitment to a more stable economy and financial sector”. 

9. In August 2003, new bonds with a 12 year maturity period were issued and acquired by 

Calressian & Co. in the secondary market in 2005. These are the bonds in dispute.  

 

PCA Decision 

10. Corellia commenced arbitral proceedings pursuant to Article 7 of the BIT to decide 

whether sovereign bonds constitute a protected investment, since diplomatic negotiations 

in latter part of 2001 did not result in any conclusion on the same. 
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11. On 29 April 2003, the PCA Arbitral Tribunal decided, by majority, that sovereign bonds 

were protected investments within the BIT. 

12. On 19 May, 2003 Professor Andreas Jeger delivered his dissent saying that bonds do not 

constitute protected investment within the BIT. 

13. No litigation proceedings were commenced by Corellian bondholders based on this 

decision. 

 

Second Economic Crisis 

14. As a result of the global financial crisis in 2008, another recession hit Dagobah in the 

beginning of 2010. Dagobah’s debt was then estimated at an unsustainable US$400 

billion. 

15. The IMF issued another round of recommendations on 14 September 2011 to help 

Dagobah reduce its Debt-GDP ratio.  

16. On 12 December, 2011, the Global Financial Herald published an article predicting a 

second sovereign debt restructuring in Dagobah. It also highlighted the strict austerity 

measures taken by Dagobah, the problem of tax evasion and the increasing oil prices all 

of which contributed to the crisis. 

 

Governmental Measures 

17. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”) applicable 

to all bonds governed by Dagobah’s law, which provided that if a qualified majority of 

the owners of 75% of the aggregate nominal value of all outstanding bonds governed by 

domestic law agreed to modify the terms of the bonds, that decision would bind all the 

remaining bondholders.  

18. On 29 November 2012, the Dagobah government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds. This was accepted by 85% of the bondholders 

and hence was binding on the all the bondholders.  

19. In contrast to the old bonds, which were governed by Dagobah’s law and contained a 

forum selection clause granting exclusive jurisdiction to Dagobah’s courts over any 

disputes arising therefrom, the new bonds were governed by the law of the Kingdom of 

Yavin. They also included provisions regulating collective action (Collective Action 

Clauses, ‘CACs’), which required at least 20% of the nominal value of the issue in order 
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to sue for change in bond terms as well as for enforcement of  their contractual 

obligations. Such a clause was absent in the old bonds.  

 

Procedural History 

20. 30 August 2013, Calrissian & Co., Inc. (“Calrissian”), commenced arbitral proceedings 

before the Arbitration Institute of the Stockholm Chamber of Commerce (“SCC”) 

pursuant to Article 8 of the BIT. 

21. On 3 February 2014, the Arbitral Tribunal issued Procedural Order No. 01.  

22. On 4 October, 2014 the Answer to the Request for Arbitration was provided by Dagobah. 

23. On 23 June 2014 the Arbitration Institute of the Stockholm Chamber of Commerce 

adopted the Procedural Order No. 2. 

24. On 1 September 2014 the Arbitration Institute of the Stockholm Chamber of Commerce 

adopted the Procedural Order No. 3. 
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PART – I 

 JURISDICTION AND ADMISSIBILITY 

 

I THE SOVEREIGN BONDS HELD BY THE CLAIMANT ARE PROTECTED INVESTMENTS 

WITHIN THE CORELLIA-DAGOBAH BIT. 

1. The Claimant purchased the bonds under dispute in the secondary market in 2005.1 

Following the restructuring of the debt, the Claimant has filed the present claim under 

Art. 8 of the BIT, which requires that the Claimant be an investor holding an investment. 

2. The Claimant submits that both these requirements are satisfied in the present case 

because sovereign bonds qualify as an investment as defined under the BIT [A.] and do 

not lack a territorial link with the host state [B.]. 

 

A. The bonds fulfill the definition of investment under the BIT. 

3. Art. 1 of the BIT defines an investment as: 

“every asset that an investor owns or controls, directly or indirectly, that has 

the characteristics of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, 

or the assumption of risk.” 

4. This constitutes what is the chapeau of the definition. Art. 1 goes on to list out forms that 

such an investment is expected to take. The Claimant asserts that sovereign bonds fulfill 

the requirements given under the chapeau [i.] and that no further criteria need to be 

satisfied [ii.]. In any event the bonds fulfill such other criteria [iii.] and they do not need 

to be specifically included within the “laundry list” [iv.]. 

i. Sovereign bonds fulfill the chapeau given in Art. 1. 

5. The chapeau must be interpreted in light of Art. 31(1) of VCLT in its ordinary meaning. 

A plain reading of the chapeau shows that the parties intended a very wide ambit of 

protection for assets.2 Investment therefore includes “every kind of asset” which is broad 

enough to cover sovereign bonds.3  

6. The Claimant submits that the chapeau further gives certain indicative factors that may 

be considered in determining whether there is an investment and these have been 

                                                           

1 PO. No. 2, ¶11.  

2 Article 1, 1992 BIT. 

3 Alpha, Award, ¶308. 
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separated by the disjunctive ‘or’ and hence do not have to be cumulatively satisfied.4 In 

any event, such criteria do not constitute jurisdictional thresholds for a claim to be 

brought before this Tribunal.5 

7. The Claimant submits that each of the criteria mentioned within the chapeau have been 

fulfilled by the purchase of the bonds by the Claimant. The acquisition of sovereign 

bonds involves a commitment of capital, [a.] an expectation of profit [b.] and an 

assumption of risk [c.]. 

a. There is commitment of capital. 

8. The purchase of bonds involves a commitment of capital in terms of the consideration 

paid for their acquisition in the secondary market.6 In Sempra, loans as part of an overall 

investment’s financing arrangements taken together were accepted as an investment. The 

tribunal explained that ‘[u]nder the broad definition of investment contained in the 

Treaty, loans are generally to be considered a protected investment’.7 

9. The only requirement regarding the contribution is that it be apt to create the value that 

could be protected under the BIT.8 In the present case, the Claimant paid the purchase 

price for the bond which created a right to be paid interest on those bonds.9 The Claimant 

in the present case, holds 10% of the nominal value of bonds10 which constitutes 

significant commitment.11 

b. There is an expectation of profit. 

10. The Claimant submits that for an asset to qualify as an investment, regularity of profits 

is not required.12 A mere expectation that profits could result is sufficient, as otherwise, 

host states would be protected despite the fact that their interference was what led to a 

                                                           

4 Article 1, 1992 BIT. 

5 Biwater Gauff, Award, ¶¶313-316. 

6 PO. No. 2, ¶11. 

7 Sempra, Award, ¶214-216. 

8 Quiborax, Jurisdiction, ¶219. 

9 Id. ¶366. 

10 PO. No. 2, ¶24. 

11 Fedax, Jurisdiction, ¶44. 

12 MHS, Jurisdiction, ¶108.  
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loss for the Claimant.13  This would be against the object and purpose of the BIT which 

is to protect investments and investor rights.14 

11. The Claimant submits that although no profit was in fact obtained from the bonds does 

not disqualify them as investments.15 The Claimant purchased the bonds with the 

expectation to make a profit in form of the interest earned on the bonds.16  

12. As stated by the Tribunal in Fedax the regularity of profit and return is also met by the 

scheduling of interest payments through a period of several years.17  

13. The BIT further defines returns as the amounts yielded by an investment and in particular, 

though not exclusively, includes profit, interest, capital gains, dividends, royalties and 

fees.18 

14. Hence, the facts show that the bonds involved payments of interest on the face value and 

hence, the expectation to receive such interest payments fulfills this criteria. 

c. There is an assumption of risk by the Claimant. 

15. The criteria of assumption of risk has been interpreted very broadly and has a very low 

threshold for fulfilment.19 Tribunals have gone on to opine that the very existence of an 

investment dispute may show the existence of a risk in that investment.20 

16. Further, the BIT does not qualify the kind of risk that must be undertaken by the Claimant 

in acquiring an investment.21 In any event, the Claimant contends that there is more than 

mere commercial risk undertaken in the acquisition of bonds. 

17. The Tribunal in Romak stated that an investment risk entails an uncertainty of a return 

on the investment.22 It is submitted that instruments such as sovereign bonds which are 

                                                           

13 Deutsche Bank, Award, ¶305. 

14 Preamble, 1992 BIT. 

15 Uncontested Facts, ¶19. 

16 Uncontested Facts, ¶18. 

17 Fedax, Jurisdiction, ¶44. 

18 Article 1, 1992 BIT. 

19 Caratube, Award, ¶352. 

20 Deutsche Bank, Award, ¶301. 

21 Article 1, 1992 BIT. 

22 Romak, Award, ¶230. 
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held for a long duration are vulnerable to economic situations and market risks such as 

the devaluation of the currency or the fall in creditworthiness of the issuing state.23 

18. Echoing the Oscar Chinn Case, favorable macroeconomic conditions are transient, 

particularly in developing countries, and subject to inevitable swings in market value.24 

Even in the present case, facts clearly show the uncertainties present in the market, where 

the losses based on the earlier haircut could not be estimated accurately.25 

ii. No further criteria are applicable in the present case. 

19. Several Tribunals26 have held that the word investment connotes an inherent meaning 

and requires the fulfilment of certain objective criteria following the decision in Salini v. 

Morocco.27  

20. However, both the Biwater Tribunal28 as well as the Annulment Committee in Malaysian 

Historical Salvors29 noted that there is no basis to apply Salini criteria in every case and 

it does not arise out of the ICSID Convention. Such criteria are in any case restricted only 

to those regarding commitment of capital, assumption of risk and expectation of profit30 

which have been specifically dealt with above. 

21. The Tribunal must therefore confine itself to the terms of the BIT, especially in non-

ICSID cases, where parties are free to formulate as wide a definition as they require 

unrestricted by Art. 25(1) of the ICSID Convention.31  

iii. In any event the bonds fulfill the other criteria. 

22. The Tribunal in Pantechniki noted that two elements of the Salini characteristic of 

investment: “a certain duration” and “contribution of the host state’s development” are 

“unacceptably subjective.” However, even is such criteria were to be considered the 

Claimant submits that the bonds were held for a significant duration [a.] and contributed 

to the development of the host state [b.].  

                                                           

23 Waibel, p.300. 

24 Oscar Chinn Case, p. 88. 

25 Uncontested Facts, ¶¶4, 13. 

26 Saipem, Jurisdiction, ¶99; Bayindir, Jurisdiction, ¶130. 

27 Salini, Jurisdiction, ¶52. 

28 Biwater, Award, ¶¶312-316. 

29 MHS, Annulment, ¶62. 

30 Saba Fakes, Award, ¶110; KT Asia, Award, ¶173. 

31 Petrobart, Arbitral Award, p. 69. 
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a. The bonds fulfill the requirement of duration. 

23. In Olguín, the submission of Paraguay that ‘speculative financial instruments’ shall not 

be considered as protected investments was not accepted32 while in Fedax, the tribunal 

highlighted exactly the fact that irrespective of who is the holder of a promissory note, 

the issuer enjoys ‘a continuous credit benefit until the time the note becomes due’.33 

24. The Claimant submits that when considering complex economic transactions, we must 

not look at one off transactions. Hence, when the sovereign bonds issued by the 

Respondent were purchased in the primary market, they were done with the expectation 

that they would be traded further.34 Therefore, the criterion of duration must be seen 

accordingly with respect to the maturity period of the bond.35 

25. The Claimant further contends that it has in fact held the bonds for a significant duration 

since they were originally purchased in 2005 and held until 2013, a period of almost 8 

years.36 

b. There was contribution to the economy of the host state. 

26. The Claimant submits that while the economic development may be the object of the BIT 

and a desirable consequence of the investment, it cannot be a prerequisite37 as 

investments that fail may not contribute much to the development but would still qualify 

as investments.38 However, the Claimant submits that the bonds did in fact lead to the 

development of the host state for two reasons. 

27. Firstly, the facts show that the funds raised from the bond were listed in the general 

budget of the State and hence could have been used by the State for its benefit.39 The 

Claimant submits that it is sufficient to show a potential for economic development.40  

28. Secondly, the Respondent has itself acknowledged the importance of access to 

international capital markets in its Answer to the Request for Arbitration where it states 

                                                           

32 Olguín, Jurisdiction, ¶65. 

33 Fedax, Jurisdiction, ¶38, 40. 

34 Abaclat, Jurisdiction, ¶359. 

35 PO. No. 2, ¶14. 

36 Uncontested Facts, ¶19. 

37 Electrabel, Jurisdiction, ¶5.43. 

38 Quiborax, Jurisdiction, ¶220. 

39 PO. No. 3, ¶30. 

40 Id. 
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that it undertook restructuring measures to regain access to such markets.41 The 

importance of such bonds to the economy is evident from the fact that the reissue of such 

bonds clearly showed a recovery in the economic position of the Respondent after the 

previous crisis in 2001.42 

iv. The bonds do not need to be specifically included within the laundry list. 

29. The list appended to the chapeau begins with the words “forms that an investment may 

take include” (emphasis supplied). Interpreting this in light of Art. 31(1) of the VCLT in 

its ordinary meaning, it can be clearly seen that the list is not intended by the parties to 

be exhaustive.43 Such a list is intended only as a list of examples and does not qualify the 

chapeau in any way.44 

30. Simply because other BITs may specifically include bonds is not a relevant factor to be 

considered while interpreting the present BIT, because each treaty is negotiated 

separately with detailed deliberations and different interests45 

31. In fact, the parties have made their intention very clear in the chapeau as to the type of 

investments that would be protected and hence, if the chapeau is fulfilled, an asset would 

be protected under the BIT. In any case, there also exists contrary practice in drafting 

BITs, where portfolio investments have been chosen to be specifically excluded.46  

32. Hence, the inclusion or exclusion of bonds within the laundry list is not a relevant criteria 

to determine its status as an investment. 

B. The investments are made in the territory of the Respondent. 

33. Art. 1 of the BIT defines an investor as “a Party or a national of a Party that attempts 

to make, is making, or has made an investment in the territory of the other Party.”47 The 

Claimant submits that the same must be interpreted broadly in light of the objects and 

purpose of the BIT. 

                                                           

41 Uncontested Facts, ¶26. 

42 PO. No. 2, ¶11. 

43 Article 1, 1992 BIT. 

44 Siemens, Jurisdiction, ¶137.  

45 Roberts, p.60. 

46 Turkey Model BIT 2009. 

47 Article 1, 1992 BIT. 
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34. The Claimant argues that the present bonds do fulfil the territorial link with the 

Respondent because the ultimate beneficiary of the transactions is the Respondent [i.] 

and there is sufficient control of the State over the bonds [ii.]. 

i. There is a territorial link since the Respondent is the ultimate beneficiary 

of the bonds. 

35. The Claimant submits that the test of territoriality for financial instruments is necessarily 

different from other assets.48 While the inflow of funds in the host State would satisfy 

such a requirement, it is by no way the only means to do so.49 The Claimant argues that 

an unduly narrow interpretation of the words would lead to a large number of financial 

instruments would be excluded from the ambit of the BIT.50  

36. The Claimant contends that the test to be applied while considering financial instruments 

is to see determine the ultimate beneficiary of the transaction [a.] and that in the present 

case the Respondent was the ultimate beneficiary of the transactions in the secondary 

market [b.]. Further, the Claimant also argues that the primary market and secondary 

market transactions constitute part of the same transaction [c.]. 

a. For financial instruments the test to be applied is to determine the 

ultimate beneficiary. 

37. In Fedax, the Tribunal while considering promissory notes stated that although the 

identity of the investor will change with every endorsement, the investment itself will 

remain constant, while the issuer will enjoy a continuous credit benefit until the time the 

notes become due.51 

38. Furthermore, in Abaclat, the majority also pointed out that when dealing with instruments 

of purely financial nature, we shall be looking at the economic operation as a whole in 

order to determine whether all of its aspects fulfil the criteria of the definition of 

investment.52 

39. The Claimant submits that this is the appropriate test to be applied in the present case 

because the BIT itself envisions financial instruments such as shares being protected 

                                                           

48 Deutsche Bank, Award, ¶291. 

49 Inmaris, Jurisdiction, ¶123. 

50 Fedax, Jurisdiction, ¶41. 

51 Id. 

52 Abaclat, Jurisdiction, ¶376. 
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under its ambit53 and must be interpreted in good faith to ensure that such protection is 

not excluded due to the intangible nature of the bonds.54  

b. The Respondent is the ultimate beneficiary of the bond transactions in 

the present case. 

40. In the present case, the Respondent remains the ultimate beneficiary of the funds raised 

from the bond issuance. This is for two reasons. 

41. Firstly, the Respondent through such issuance raised capital which formed part of the 

general budget.55 The Respondent has also acknowledged the importance of the access 

to capital markets for its economy56 and the issuance of bond clearly helped it regain 

economic stability after the previous crisis.57 

42. Secondly, such investment may contribute to the development of the economy, such as 

capital formation and increase in foreign exchange bulk in the economy without losing 

control over domestic enterprises. The Claimant further argues that a working secondary 

market in itself brings economic benefit to the country, reduces costs of borrowing and 

increases capital flows which is one of the objectives given in the preamble of the BIT.58 

c. The primary and secondary market transaction must be considered 

collectively. 

43. Complex economic transactions must be considered as a whole.59 Hence, for instance in 

CSOB the Tribunal held a loan supported a complex series of transactions which, taken 

together, amounted to an investment in Slovak territory. The Claimant submits that while 

single transactions relating to the investment often may not qualify as investments 

themselves, they may so qualify if they are a part of larger economic transaction. 

44. It is submitted that in the present case, although the direct flow of capital to the host state 

comes from the primary market, such purchases by underwriters are in fact based on the 

expectation of further trades within the secondary market.60 Hence, such a flow of capital 

                                                           

53 Article 1, 1992 BIT. 

54 Fedax, Jurisdiction, ¶41. 

55 PO. No. 3, ¶30. 

56 ARfA, ¶12. 

57 PO. No. 2, ¶11. 

58 Preamble, 1992 BIT. 

59 Inmaris, Jurisdiction, ¶92. 

60 Abaclat, Jurisdiction, ¶376. 
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may be considered as an indirect or advance flow of capital since one transaction does 

not make economic sense without the other.61  

45. Therefore, since there is an indirect flow of capital within the State and it remains the 

ultimate beneficiary of the funds, the bonds must be deemed to have been invested in the 

territory of the Respondent. 

ii. The Respondent has requisite control over the bonds. 

46. Negotiation with each and every bondholder is not required for them to qualify as an 

investors under the BIT. The Claimant submits that the Respondent cannot claim a lack 

of regulatory control over the bonds since they are governed under the laws of Dagobah62 

and are subject to the jurisdiction of Courts in Dagobah.63 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           

61 Id.  

62 Uncontested Facts, ¶¶17, 19, 22. 

63 PO. No. 2, ¶16. 
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II THE TREATY MUST BE INTERPRETED IN LIGHT OF THE AWARD ISSUED BY THE PCA 

UNDER ART. 7 OF THE BIT. 

47. In 2001, faced with a similar economic crisis the Respondent had undertaken a debt 

restructuring by offering bonds with their face value reduced by 43% in exchange for 

held bonds. This led Corellia to initiate state-state arbitration proceedings under Art. 7 

when the parties could not reach an agreement on whether bonds would be protected 

under the BIT.64  

48. In 2003, the Tribunal passed the award holding that sovereign bonds issued by the State 

parties constitute investments within the terms of the BIT.65 The Claimant submits that 

such an interpretation is binding on subsequent investor-state tribunals including the 

present Tribunal [A.]. Alternatively, the Award must be considered to be highly 

persuasive in nature [B.].  

 

A. The PCA award is binding on subsequent Tribunals. 

49. The Claimant submits that an award issued under Art. 7 binds not only the parties but 

also subsequent investor-state tribunals including the present Tribunal. This can be 

clearly seen from the ordinary good faith interpretation of Art. 7 [i.]. Further, the award 

amounts to an authoritative interpretation by the Parties of the BIT through subsequent 

practice [ii.]. In addition any policy concerns of politicization or of an artificial appellate 

procedure are erroneous and inapplicable [iii.]. 

i. Awards under Art. 7 are binding as per its ordinary interpretation. 

50. Art. 7(2) of the BIT states that: 

“If a dispute between the Parties cannot thus be settled, it shall, upon 

the request of either Party, be submitted to an arbitral tribunal for 

binding decision in accordance with the applicable rules of 

international law” (emphasis supplied)66. 

51. The provision does not state that it is binding only on the State parties or whether it is 

also binding on subsequent tribunals. Silence, however, does not necessarily mean that 

nothing can be implied or that the opposite position must be true. It can also mean that 

                                                           

64 Uncontested Facts, ¶8. 

65 Id. ¶11. 

66 Article 7(2), 1992 BIT. 
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the treaty parties did not consider the issue, thought that it was dealt with by the existing 

language, or considered that the answer was supplied by general international law.67 

52. As per Art. 31(1) of the VCLT, treaties must be interpreted in good faith in accordance 

with the ordinary meaning of the words.68 The Claimant submits that such interpretation 

of Art. 7 leads to the conclusion that the decisions must be binding on both States and 

tribunals because any other interpretation would deprive such a provision of any practical 

effect [a.] and could lead to inconsistencies and contradiction [b.]. Such an interpretation 

is also in consonance with the objects and purpose of the BIT [c.].  

a. To deprive such awards of binding effect would deprive them of any 

practical utility. 

53. Good faith interpretation of treaty provisions requires them to have practical effect and 

significance.69 Under Art. 7, the PCA is entitled to rule upon the obligations of the Parties 

under the terms of the BIT. If such interpretations were not binding on subsequent 

tribunals, then such interpretations would be deprived of any practical effect.70 

54. The parties could not have intended such a narrow meaning of the word “binding” used 

within Art. 7 and consequently must have intended that such awards be binding on the 

tribunals constituted under Art. 8 of the BIT. 

b. The interpretation must avoid inconsistencies and contradiction. 

55. The Claimant submits that if a narrow interpretation of Art. 7 were adopted the same 

would lead to conflicting decisions and lead to asymmetries and inconsistencies. Anthea 

Roberts points out two concerns with respect to a narrow interpretation. 

56. Firstly, since it would be binding only on treaty parties, they would be unable to take a 

position inconsistent with the award before subsequent tribunals. However, the tribunals 

themselves and investors would not be so bound.71 

57. Secondly, if tribunals were to arrive at a different conclusion then the State would find 

itself bound by two awards, although it would be unable to comply with one without 

                                                           

67 Roberts, p. 60. 

68 Aguas del Tunari, Jurisdiction, ¶¶93-94. 

69 Pan American, Preliminary Objection, ¶132. 

70 Roberts, p. 60. 

71 Id. 
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breaching the other.72 Such a scenario would lead to a Catch-22 situation for the State in 

question. 

58. The Claimant asserts that the States while entering into the BIT could not have intended 

such a narrow meaning and potentially subject themselves to such conflicts and hence, it 

is submitted that the PCA award must bind subsequent Tribunals. 

c. The interpretation must be in consonance with the object and purpose 

of the BIT. 

59. Art. 31(1) requires that the terms of the BIT must be interpreted in light of the objects 

and purpose of the BIT.73 Such objects and purpose may be seen from the Preamble of 

the treaty.74 The preamble of the Corellia-Dagobah BIT recognizes the importance of 

creating a stable legal framework for the protection of investments.75 

60. The Claimant submits that such binding interpretations would help resolve multiple 

conflicting and contradictory awards passed by investor-state tribunals, while 

interpreting the same BIT and often on similar facts. An example of such conflicting 

decisions may be seen from a multitude of claims against Argentina.76 Contradictory 

decisions undermine the legal certainty and stability of the extent of protection available 

to the investors.77  

61. In light of the preamble, Art. 7 must be interpreted broadly to bind investor-state 

Tribunals and serve as a mode for resolving such situations, 

ii. The Award amounts to an authoritative interpretation of the BIT by the 

parties. 

62. Under the terms of Art. 7, the Parties must be deemed to have ceded some part of their 

interpretative authority to the Tribunal78 and have consented to such interpretation that 

the Tribunal may determine in case the Parties are unable to do so.  

                                                           

72 Id. 

73 Eureko, Award, ¶248.  

74 Art. 31 (2), VCLT. 

75 Preamble, 1992 BIT. 

76 CMS v. Argentina, Award, ¶¶ 323–24; Enron v. Argentina, Award, ¶¶ 305–09; Sempra Energy v. Argentina, 

¶¶ 347–51; Enron v. Argentina, Annulment, ¶¶ 361–78. 

77 Roberts, p. 18. 

78 Roberts- Subsequent Agreements, p. 1. 
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63. If the treaty parties agree on an interpretation of the treaty, such agreement would amount 

to an “authentic interpretation” that must be binding on the Tribunal.79 While it remains 

the task of the arbitral tribunal to decide a case and interpret and apply a BIT to this end, 

the contracting States retain the power to clarify the language/meaning of a treaty through 

an authoritative interpretation.80 

64. In fact, the Claimant argues, not that this Tribunal is bound by the PCA Award due to a 

hierarchy between the tribunals, but that this Tribunal is bound by the intention of the 

parties as expressed by the PCA Award.  

65. The Award would not be an amendment of the BIT,81 but would, by fiction, be deemed 

to be an interpretation of the BIT that was always intended by the Parties but would not 

affect awards and decisions already made. 

iii. Policy concerns of politicization and artificial appeals are erroneous and 

inapplicable. 

66. Any concerns that the Respondent may raise that a binding effect of State-State awards 

would lead to politicization of disputes are faulty and irrelevant to the facts at hand. Nor 

does such interpretation lead to the creation of an artificial appellate mechanism under 

the BIT. 

67. The Tribunal in Empresas Lucchetti recognized what was a clear abuse of process by 

Peru in filing a state-state arbitration during the pendency of the investor-state arbitration 

in a bid to obtain a stay of the investor-state proceedings.82 However tribunals would be 

able to recognize such a clear abuse of process even if State-State awards were binding. 

The Claimant does not advocate that the investor-state tribunals stay their proceeding 

during the pendency of a state-state arbitration.  

68. Similarly, both parties to the dispute in Ecuador v. USA recognized that those 

proceedings were not in the nature of an appeal.83 The Claimant submits that the wording 

of Art. 7 does not in fact suggest such appellate nature and that their jurisdiction is limited 

to the interpretation and application of the BIT. Investor-state awards deciding the 

liability of the States on merits would be unaffected. Further, the fact that investor rights 

                                                           

79 Gardiner, p. 32; Oppenheim, p. 1268.  

80 Jaworzina Case, p. 37; Case Concerning Kasikili Sedudu Island, ¶63. 

81 ADF, Award, ¶177. 

82 Empresas Lucchetti, Award, ¶9. 

83 Ecuador v. US, Claimant Counter Memorial, p. 4. 
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are affected may at best affect the weight a Tribunal may give the agreement, but there 

is nothing inherent about such rights that prevents States from entering into interpretative 

agreements.84  

69. The Claimant adopts the position that such interpretative decisions would be binding only 

on subsequent investor-state tribunals and would be without prejudice to pre-existing 

awards and pending disputes and would therefore preserve the vested rights of the 

investors.  A similar position was adopted by the Iran-US Claims Commission85 where 

it held that such interpretation would only have prospective effect and would not affect 

existing decisions which are final and binding on parties 

70. Since the present arbitration arose after the award was issued by the PCA, the Claimant 

submits that sovereign bonds must be considered protected investments as decided in 

2003. 

B. Alternatively, the PCA Award must be considered to be highly persuasive. 

71. Should the Tribunal hold that it is not bound by the PCA Award, the Claimant submits 

that the award amounts to a subsequent practice establishing agreement of the Parties 

under Art. 31(3)(b) of the VCLT [i.] and must be considered highly persuasive, i.e., 

presumed to be binding [ii.]. Lastly, the minority award does not qualify such agreement 

[iii.]. 

i. The award amounts to subsequent practice establishing agreement of the 

Parties. 

72. The Claimant submits that submissions made before a Tribunal and unilateral statements 

made before a Tribunal may constitute subsequent practice establishing agreement as to 

the interpretation or application of the BIT.86 

73. Such agreement must be taken into account while interpreting the treaty under Art. 

31(3)(b) of the VCLT. Although, such agreement may not necessarily be binding,87 due 

consideration should be given to such interpretations. The Claimant argues that the PCA 

Award amounts to such agreement between the parties with respect to the BIT. 

ii. The Award must be considered highly persuasive. 

                                                           

84 Roberts- Power and Persuasion, p. 183. 

85 Decision No. DEC 32-A 18-FT 251–252. 

86 Canadian Cattlemen, Award on Jurisdiction, ¶¶184-189. 

87 UN Report A/68/10 Commentary to Conclusion 2, ¶4. 
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73. Some scholars have opined that such interpretative agreements instead of being binding 

may be considered highly persuasive, i.e. presumed to be binding unless contrary reasons 

may be shown.88  

74. The Claimant submits that the PCA Award must be given greater weight than ordinary 

investor-state awards because firstly, the parties before the PCA are the State Parties to 

the BIT itself and secondly, the PCA bears the specific mandate to rule upon the 

interpretation or application of the BIT.89 

75. In the present instance, since the award is presumed to be binding, the burden of proof 

lies on the Respondent to show that the nature of the bonds in the present dispute are 

distinct from the bonds in the previous restructuring in 2001.90 The Claimant submits that 

the difference in circumstances surrounding the restructurings is not a valid distinction 

since the PCA undertook an analysis based on the nature of the bonds independent of the 

economic situation at the time.91 Hence, it is submitted that Art. 1 of the BIT be 

interpreted to include sovereign bonds.  

iii. The Dissenting Opinion does not qualify the award. 

76. Art. 7(4) of the BIT clearly shows that the State parties intended to be bound by the 

majority decision of the PCA. Hence, if they had required unanimity or any further 

weight to be given to the Dissenting Opinion, they could have specifically mentioned it 

within the BIT. 

77. The ordinary meaning of Art. 7(4) clearly establishes that the Dissenting Opinion of 

Professor Andreas Jeger does not qualify the award and the majority decision remains 

operative. 

 

 

 

 

                                                           

88 Interpretation of the Air Transport Services Agreement of 6 February 1948 (It. v. U.S.), 16 R.I.A.A. 75, 99 

(1965). 

89 Article 7 (1), 1992 BIT. 

90 Uncontested Facts, ¶¶14, 17. 

91 PCA Arbitral Award, p. 13. 
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III THE TRIBUNAL MUST ADMIT THE PRESENT CLAIM NOTWITHSTANDING THE FORUM 

SELECTION CLAUSE CONTAINED WITHIN THE DISPUTED BONDS.  

78. In the present case, it has been demonstrated that the Claimant is an investor holding an 

investment and can therefore bring a dispute in connection with an investment for 

resolution before this Tribunal. However, the Respondent has contended that this 

Tribunal is not entitled to decide this dispute due to the FSC contained in the bonds in 

dispute.92  

79. The Claimant contends that the Claim must be admitted notwithstanding such a clause 

because the Tribunal retains jurisdiction over the present claim under Art. 8 [A.] and that 

in any case the FSC cannot displace the jurisdiction of the Tribunal over treaty claims 

[B.] and further that  Even if the Courts in Dagobah have parallel jurisdiction, the present 

Claim must be admitted [C.].  

 

A. The Tribunal retains jurisdiction over the present claim.  

80. The Claimant submits that the Tribunal has very wide jurisdiction under the BIT [i.] and 

that the FSC does not amount to a waiver of these rights by the Claimant [ii.]. 

i. The Tribunal has very wide jurisdiction to include any legal dispute 

including the present claim. 

81. Art. 8 of the BIT is phrased in an extremely broad manner and uses the words “any legal 

dispute in connection with an investment” without qualifying it with further terms such 

as “concerning obligations under this Agreement” that are often employed in other 

BITs.93 Hence, the BIT manifestly intends to give a wide ambit of jurisdiction to the 

Tribunal under Art. 8. 

82. Such wide dispute resolution clauses must be given their “effective ordinary” meaning 

and have been considered to be sufficient to allow investors to even bring contract claims 

for resolution before the arbitral Tribunal94 especially since the Tribunal is also 

                                                           

92 ARfA, ¶9. 

93 Pan American, Preliminary Objections, ¶50. 

94 Schreur-Vivendi I, p. 296. 
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competent to apply provisions of domestic law.95 Hence, the Claimant is entitled to bring 

a claim before this Tribunal notwithstanding its characterization or that it may involve 

questions of breach of contract. 

ii. The FSC does not constitute a waiver by the Claimant of rights under the 

BIT. 

83. Waiver of a remedy enshrined and protected in an international instrument cannot be 

lightly presumed. The effect of the FSC must be seen from its wordings and must clearly 

establish the common intention of the Parties to waive such jurisdiction.96 The burden of 

proof to establish waiver lies on the Respondent and therefore, the Respondent must 

demonstrate to the Tribunal the Claimant had such intention while concluding the FSC.97  

84. An ambiguous clause cannot be construed as an implicit waiver of jurisdiction of an 

international investment arbitration.98 As per the rule of contra proferentem, the issuing 

authority undertakes the risk of ambiguity present within the clause.99 Further, the clause 

and the BIT must be read in favor of the beneficiary, who is the Claimant in the present 

proceedings.100 

85. The present FSC reads: 

“Any dispute arising from or relating to this contract will be exclusively resolved 

before the Courts of Dagobah”101 

86. The present clause is therefore ambiguous in determining whether the word exclusive 

refers to exclusion of international remedies. Hence, the mere designation of a forum as 

exclusive is insufficient to show that the Parties intended to exclude the jurisdiction of 

the Tribunal under the BIT.102 The waiver must be express and unambiguous to that 

effect. An example of express waiver may be seen in Occidental where it stated that: 

                                                           

95 Article 8 (3), 1992 BIT. 

96 Aguas Del Tunari, Jurisdiction, ¶119. 

97 Id. ¶122. 

98 Occidental Petroleum, Jurisdiction, ¶71. 

99 Thunderbird, Separate Opinion of Judge Walde, ¶50. 

100 SGS v. Philippines, Dissent, ¶10. 

101 PO. No. 2, ¶16. 

102 Aguas del Tunari, Jurisdiction, ¶122. 
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“In the event of disputes between the Parties involving interpretation, 

application and performance in the execution of this Participation Contract, 

PETROECUADOR expressly waives the right to ordinary jurisdiction.”103 

87. The Claimant submits that in the absence of such clear language within the FSC,104 this 

Tribunal retains jurisdiction over claims arising out of the bonds.  

 

B. Alternatively, the FSC does not include the present claim which is based under 

the treaty.  

88. The Claimant submits that this Tribunal must admit the present claim because the effect 

of the FSC is restricted in its application only to claims that are purely based in contract 

[i] and since the present claim is based on the violations of the BIT it must be admitted 

[ii]. 

i. The FSC has no effect on the Tribunal’s jurisdiction on claims based under 

the BIT. 

89. As has been widely recognized, contractual claims and treaty claims are fundamentally 

distinct. 105 A contractual choice of forum clause is limited only to contractual disputes 

and will have no effect on the jurisdiction of a Tribunal over claims based under the 

BIT.106 The same act of the host State may breach a contract as well as the treaty at the 

same time107 and can hence give rise to two separate claims with their basis in two 

different instruments.108 

90. An act that breaches the contract and the treaty at the same time is distinct from a purely 

contractual claim.109 While the latter may be excluded from the scope of BIT jurisdiction, 

absent an umbrella clause, a Tribunal will retain jurisdiction over the former even if the 

                                                           

103 Occidental Petroleum, Jurisdiction, ¶80. 

104 Thunderbird, Separate Opinion of Judge Waelde, ¶50. 

105 SGS v. Pakistan, Jurisdiction, ¶154; Bayindir, Jurisdiction, ¶272. 

106 Eureko, Partial Award, ¶112. 

107 Vivendi I, Annulment, ¶76. 

108 Id. ¶96. 

109 Azurix, Jurisdiction, ¶76. 
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dispute involves the interpretation or analysis of facts related to performance under the 

contract.110   

91. The Claimant submits that the Respondent cannot conflate the two distinct types of 

claims.111 It is one thing to exercise contractual jurisdiction and another to take into 

account the terms of a contract in determining whether there has been a breach of a 

distinct standard of international law.112 The ICSID Tribunal in Abaclat while 

considering a similar clause in similar bonds, held that the forum selection clauses apply 

only to claims based on contractual rights, and may not affect treaty claims, which the 

bond documents did neither anticipate nor deal with.113 

ii. The present claim has its fundamental basis in a treaty. 

92. The Claimant contends that the present claim pertains to the Respondent’s actions before 

and during its sovereign default which are independent acts giving rise to claims beyond 

mere breach of contract.  

93. It may be seen that the present BIT lays down “independent standards” on which the acts 

of the Respondent may be evaluated, for instance, the commitment to ensure fair and 

equitable treatment at all times and not just in the performance of contractual 

obligations.114  

94. The Claimant submits that to determine whether a claim has its basis in treaty or contract, 

the Tribunal must apply the “prima facie” test widely used to analyze the admissibility 

of a claim.115 The test as formulated by Judge Higgins in the Oil Platforms case is to 

“accept pro tem the facts as alleged by [the claimant] to be true and in that 

light to interpret [the treaty] for jurisdictional purposes – that is to say, to 

see if on the basis of [the claimant’s] claims of fact there could occur a 

violation of one or more of [the treaty provisions].”116 

                                                           

110 Id. 

111 Dimsey, p. 90. 

112 Vivendi I, Jurisdiction, ¶76. 

113 Abaclat, Jurisdiction, ¶498. 

114 Article 2 (2), 1992 BIT. 

115 Methanex, Partial Award, ¶112. 

116 Oil Platforms, Separate Opinion of Judge Higgins, p. 32. 
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95. At the stage of determining admissibility, the Tribunal need not go into the merits to see 

if there has, in fact, been a violation of the standards of protection under the BIT but must 

only see that a prima facie case has been made out.117  

96. The Claimant asserts that the facts at hand involving the retrospective collective action 

mechanism implemented under the SRA118 and the denial of access to courts has been 

considered to be sufficient to constitute a violation of the FET standard in certain 

situations.119 The interference into contractual rights by the exercise of sovereign power 

could constitute a violation of FET and a frustration of the Claimant’s legitimate 

expectations. Hence, the present claim finds its basis within a treaty and may, therefore, 

be brought before this Tribunal. 

 

C. The Tribunal should admit the present claim notwithstanding parallel 

jurisdiction of Courts in Dagobah.  

97. There is no rule of international law preventing an international tribunal from exercising 

jurisdiction because another independent forum has parallel jurisdiction over the same or 

similar matter.120 The Claimant further submits that this Tribunal should nonetheless 

refuse stay its proceedings even as a matter of comity or discretion because the investor’s 

choice should be given primacy and also because [i] the bond terms do not constitute lex 

specialis [ii]. Giving precedence to the contract terms would be against the objects of the 

BIT [iii.]. Further, the local Courts are ineffective to provide the requisite remedy [iv.].  

i. The Tribunal should give primacy to the investor’s choice. 

98. The present BIT in its preamble recognizes the importance of providing effective means 

to assert claims and enforce rights both under international as well as domestic law.121 

Therefore, as stated by Prof. Crivellaro in his Partial Dissent in SGS v. Philippines122  

“BITs give an investor the privilege of choosing a preferential forum amongst 

those offered by a host State after the dispute has arisen. The practical 
                                                           

117 Methanex, Partial Award, ¶112; Plama Consortium, Jurisdiction, ¶132. 

118 Uncontested Facts, ¶17. 

119 Parkerings, Award, ¶265; Abaclat, Jurisdiction, ¶303.  

120 SPP v. Egypt I, Preliminary Objections, ¶ 129.  

121 Preamble, 1992 BIT. 

122 SGS v. Philippines, Dissent, ¶6. 
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significance of BITs would be seriously diminished if that privilege, which is 

the most attractive to foreign investors, is put into doubt or denied.” 

99. The investor therefore has a self-standing right to choose the appropriate remedy from 

between the contractually designated courts and arbitration under the BIT123 and this 

choice of the Claimant must not be foreclosed by the Tribunal. 

ii. The treaty must prevail over the Contract as being lex specialis. 

100. The FSC contained in the contract and the scope of jurisdiction of the Tribunal under Art. 

8 of the BIT are both very wide. However, the bond terms do not ipso facto become lex 

specialis to override a treaty provision simply on the basis that they lay down certain 

specific obligations.124 

101. The Claimant submits that the BIT provisions in fact constitute lex specialis since they 

relate to certain specific obligations that govern the conduct of the Respondent state with 

respect to the bonds which are not envisioned under the bond terms, such as legitimate 

expectation, full protection and security, etc.125 

102. Hence by the recognized principle that generalia specialibus non derogant,126 Claims 

under the treaty must be given primacy. 

iii. Giving precedence to the FSC is against the objects of the BIT. 

103. Allowing a contractual choice to prevail in a situation where treaty claims are alleged 

would amount to declaring that contractual mechanisms are superior to the BIT and that 

such courts would have authority to rule on BIT claims.127 

104. Giving such precedence would allow excessive fragmentation of BIT claims by allowing 

the settlement of disputes to a large number of local bodies128 and would therefore detract 

from the stability of international framework to protect investments which is one of the 

objectives of the BIT as given in its preamble.129 

                                                           

123 SGS v. Philippines, Jurisdiction, ¶134; SGS v. Pakistan, Jurisdiction, ¶161. 

124 Schreur-Vivendi I, p. 294. 

125 Vivendi I, Annulment, ¶112. 

126 SPP v. Egypt II, Preliminary Objections, ¶¶149 – 150. 

127 Naniwadekar, p. 76. 

128 Sornarajah, p. 251. 

129 Preamble, 1992 BIT. 
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iv. The Courts are ineffective in providing the required remedy. 

105. The FSC is only related to disputes arising out of the contract. The language of the clause 

excludes any claim based on alleged breaches of BIT obligations and local courts may 

therefore be ineffective in providing a remedy with respect to those violations.130 On the 

other hand, the Tribunal is competent to apply provisions of domestic law where required 

in order to determine substantive issues with respect to the bond terms.131  

106. Further, the Courts in Dagobah under the terms of the SRA and in view of protecting the 

public interests of the Respondent are ineffective in addressing the grievances of the 

Claimant.132 Hence, in order to render the present claim inadmissible due to the 

availability of an alternate remedy, such remedy must in fact be effective.133 The burden 

to show the effectiveness of such remedy lies on the Respondent.134  

107. Since, the remedy available in the domestic Courts of the Respondent is illusory, the 

present claim must be admitted and heard on the substantive issues. 

 

 

 

 

 

 

 

 

 

 

                                                           

130 Uncontested Facts, ¶20. 

131 Article 8 (3), 1992 BIT. 

132 SRA, p. 23. 

133 Norwegian Loans, Judgment, p. 39. 

134 Ahmadou Sadio Diallo, Preliminary Objection, ¶55. 
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PART – II 

 LIABILITY 

 

IV. THE SOVEREIGN DEBT RESTRUCTURING MEASURES TAKEN BY THE RESPONDENT 

VIOLATE ITS OBLIGATIONS UNDER ARTICLE 2(2) OF THE CORELLIA-DAGOBAH BIT. 

107. The Claimant contends that the Respondent has violated Art. 2(2) of the 1992 BIT by 

passing the Sovereign Debt Restructuring Act (SRA) and by taking measures to 

restructure its debt through the modification of bond terms held by the Claimant, has 

violated Article 2 (2) of the Corellia-Dagobah BIT. Thus, the respondent is liable to pay 

compensation for the losses suffered by the Claimant as a result of this violation.  

108. The Claimant contends that the Respondent has breached its obligation to accord fair and 

equitable treatment to the investments of the Claimant [A.], and further, that the 

restructuring amounts to an unreasonable impairment of the rights of the investor [B.]. 

Further, the Respondent has breached the obligation to accord full protection and security 

to the said investments [C.].  

 

A. The Respondent has failed to accord Fair and Equitable Treatment (FET) to 

the investments of the Claimant. 

109. The Claimant contends that the FET standard cannot be equated with the customary 

international law minimum standard of treatment of aliens.  [i.] Specifically, The 

Claimant contends that the Respondent has failed to protect the legitimate expectations 

of the Claimant [ii.], abstain from a denial of justice [iii.], and abstain from taking 

unreasonable and arbitrary measures [iv.]. 

i. The FET standard cannot be equated with the minimum standard of 

treatment of aliens. 

110. The FET standard is a self-standing and autonomous provision and must not be equated 

with the minimum standard of treatment of aliens available under customary international 

law (CIL). This is abundantly clear from the fact that Article 2 does not make any express 

indication of the link between the FET standard imposed and the CIL standard through 
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mention of international law, customary international law or the minimum standard of 

treatment.   

111. Hence, the Tribunal in Saluka noted that NAFTA Tribunals, owing to the presence of the 

Minimum Standard of Treatment in Art. 1105, required a higher degree of 

inappropriateness from the States135 whereas in other BITs (including the present one), 

the FET standard requires a considerably lesser degree of inappropriateness [on the part 

of the State136 and thus imparts an autonomous character to the FET Standard free from 

the MST.137138. 

ii. The Respondent has failed to protect the legitimate expectations of the 

Claimant. 

112. The Claimant submits that the Host State through its conduct or representations may give 

rise to justifiable expectations for the investor. Further, if the investor has relied upon 

such expectations at the time of making an investment, then a measure that frustrates the 

same would violate the FET standards.139 

113. The Claimant in the present case contends that at the time of the purchase of the bonds, 

the bond terms and the legal regime in Dagobah created a legitimate expectation that the 

Respondent would comply with the bond terms and that the Respondent would maintain 

the stability of the legal and economic regime. However, the SRA along with the 

restructuring measures have led to a violation of this legitimate expectations.  

114. A State may be held liable for a breach of contract under the treaty if the host state 

interferes with such contractual rights through the exercise of its sovereign authority or 

puissance publique.140 The Claimant submits that if a state lowers itself to the position 

of an ordinary contracting party, only to violate such a contract in its authority as a 

sovereign, it would amount to a violation of the BIT.141  

115. In the present case, the Respondent’s restructuring measures repudiated and modified the 

Claimant’s contractual rights and did so through a legislative act clearly under sovereign 

                                                           

135 Saluka, Award, ¶292. 

136 Id. ¶293. 

137 Id. ¶294. 

138 Vivendi II, Award, ¶¶184-186. ; Duke Energy v. Ecuador, Award, ¶336.  

139 Thunderbird, Award, ¶147; Enron, Award, ¶262.  

140RFCC, ¶¶39-40; Bayindir, Award, ¶180.  

141 Waste Management II, Award, ¶115. 
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authority.142 Specifically, laws regarding the amendment of contracts were modified in a 

targeted manner to allow bondholders holding a supermajority of the bond value to bind 

all bondholders143, even those who had not consented to modifications in the terms of the 

sovereign bonds in question.144 The SRA also had the effect of obstructing access to 

courts and hence deprived them of an effective legal remedy, previous available to 

them.145  

116. The Respondent also repudiated the contracts by expressly cancelling the original bonds 

through the SRA and facilitating an exchange that considerably diminished the value of 

the original bond.146 Therefore, the change in the legal regime resulted in a modification 

of contractual rights available to the Claimant under the original laws and hence clearly 

frustrated the legitimate expectations with which the investment was made. 

117. The Claimant further submits that the relevant time at which the legitimate expectations 

must be seen is the time of making the investment. 147 Hence, the deteriorating economic 

situation in Dagobah which arose after the investment was made148 is not a relevant factor 

to be considered in this regard. 149 In fact, at the time of making the investment the 

economy of Dagobah was showing signs of recovery and hence the Claimant could 

reasonably expect the State to comply with the bond terms.150  

iii. The Respondents actions amount to a denial of justice. 

118. The FET standard also requires that the host state abstain from the denial of justice before 

its domestic courts and ensure that due process and proper procedure is followed in the 

treatment of investments.151 The Respondent has failed to meet this threshold through the 

overriding application of the provisions of the SRA.  

                                                           

142 Abaclat, Award, ¶314. 

143 SRA, p. 23.  

144 Uncontested Facts, ¶17. 

145 SRA, p. 23. 

146 SRA, p. 23; Uncontested Facts, ¶18. 

147 Schreur and Kriebaum, p. 10. 

148 Uncontested Facts, ¶14. 

149 Reismann, Expert Opinion in Sempra, pp.351–374. 

150 PO. No. 2, Para 11.  

151 Azinian, ¶99. 
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119. The exercise of legislative power may result in a denial of justice if it has a direct impact 

on the administration of justice.152 Since there are no contractual rights or laws to support 

a remedy before Dagobah’s courts, it is clear that the Claimant would be unable to 

establish any standing before the courts of Dagobah and would be denied access at the 

threshold itself. This qualifies as a denial of justice to the investor through targeted 

legislation and unwarranted interference in the fair administration of justice by courts.153  

120. The Claimant further submits that there is no requirement to exhaust local remedies in 

the present case. As stated by Art. 44 of the Articles on State Responsibility, there is no 

requirement to exhaust remedies if such remedies are ineffective. This reflects the 

Separate Opinion of Sir Hersch Lauterpacht in the Norwegian Loans case, in which he 

indicated that the requirement of previous exhaustion of local remedies would be 

inoperative if one could "rule out, as a matter of reasonable possibility, any effective 

remedy before Norwegian courts.” 154 Further, the burden to prove the existence of such 

remedies lies on the Respondent.155 

121. It is clear that in the present case, given the absolute extinguishment of the rights of the 

Claimant, no reasonable possibility existed of any legal remedy whatsoever and hence 

the Claimant can bring a claim of denial of justice before this Tribunal.  

 

B. The Respondent’s restructuring measures were arbitrary and unreasonable. 

122. The Claimant submits that an act which causes an unreasonable or arbitrary impairment 

of the rights of the investor would violate Art. 2(2).156 Specifically, the measure becomes 

unreasonable when the action taken is not in pursuance of a rational policy or when there 

is no appropriate correlation between the measure and the policy objective in terms of its 

nature and method of implementation. No such correlation can be drawn from the use of 

governmental powers to force a private party to change or give up its contractual rights 

                                                           

152 U.S. v. Great Britain, p 129. 

153 Paulsson, p.147. 

154 Duke v. Ecuador, Award, ¶400. ; Norwegian Loans, Separate Opinion of Judge Sir Lauterpacth, p. 34; 3rd 

ILC Report on Diplomatic Protection. 

155 Ahmadou Sadio Diallo, Preliminary Objection, ¶55. 

156 Tecmed, Award, ¶154. 



Written Submissions for the Claimant                                                                                       KLÆSTAD  

                            
 

 30  
 

merely because there is a failure to reach an agreement with private parties in an 

industry.157  

123. In the present case, the Respondent forced a restructuring mechanism based on 

supermajority on the Claimant. The measures taken were thus unreasonable in the 

coercive and unilateral changes made in contractual rights. Furthermore, the inclusion of 

a CAC in the new bonds were wholly unrelated to the prevailing economic situation in 

Dagobah and thus lacked any legitimate policy objective that could justify the imposition 

of those terms on a bondholder who did not consent to them.158 

124. Moreover, invitation to participate in the restructuring was through an announcement on 

the government agencies’ website and the window of applying to the same was open for 

a short period of three working days from the date of publication of the invitation.159 It 

manifestly fails to meet the threshold of due process required under International 

Investment Law.160 Due to this short notice, the Claimant could not participate in the 

proceedings or have its grievances addressed despite having expressed an interest in 

being involved in the process.161 

 

C. The respondent has failed to accord Full Protection and Security to the 

investments of the Claimant. 

125. The Claimant contends that the Full Protection and Security standard is one that requires 

the host state to provide a secure and stable legal environment for investments [i.] and 

that by enacting the SRA and carrying out the restructuring measures under it, the 

Respondent has failed to meet this obligation [ii.]. 

i. The Full Protection and Security standard requires host states to provide a 

secure and stable legal environment to investments. 

126. The Full Protection and Security standard places an obligation on a host state not just to 

provide physical and commercial security but also legal security, that is to say, a secure 

and stable legal environment.162 This becomes apparent from the fact that the treatment 
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standard is intended to apply to all covered investments under the treaty. Moreover, the 

treaty does cover investments that cannot be provided with physical security, such as 

financial instruments. These can, in fact, only be secured for the investor through the 

provision of legal safeguards. 

ii. The Respondent has violated the standard of FPS under the BIT.  

127. The SRA enacted by the Respondent and the restructuring measures carried out under it 

had the effect of entirely altering the legal environment under which the Claimant had 

originally made its investment. Arbitral tribunals have held that if a host state intends to 

make investors liable for any losses from regulatory changes then it ought to make this 

clear in the contract it enters into with them.163 It is clear that under the present facts no 

such inclusion was made by the Respondent and it would thus be liable for the alterations 

made in its legal regime.164  
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V. THE RESPONDENT’S VIOLATIONS OF THE BIT ARE NOT PRECLUDED UNDER 

ARTICLE 6 (2) OF THE CORELLIA-DAGOBAH BIT. 

128. The Claimant contends that the Respondent cannot take advantage of the “essential 

security interest” exception under Article 6 (2) of the Corellia-Dagobah BIT. The 

conditions for allowing such a defense are the same as those under the CIL defense of 

necessity [A.]. The conditions for applying the exception have not been met under the 

present facts [B.]. In any case, even should this Tribunal find that the exception applies, 

the Respondent nonetheless has an obligation to pay compensation for the losses incurred 

by the Claimant [C.]. 

 

A. The conditions for allowing the exception under Article 6 (2) are the same as 

those under the customary international law defense of necessity. 

129. The Claimant submits that the appropriate test to apply to determine whether a measure 

is precluded under Art. 6(2) is the test under the customary international law defense of 

necessity because the treaty does not specify the conditions are for the exception to be 

employed [i.] and, in any case, any clear interpretation of the provision must apply the 

CIL conditions [ii.]. The Claimant further argues that such an application of the CIL 

conditions is not contrary to the rule of lex specialis nor is it contrary to the rule of 

effectiveness [iii.].  

i. The requirements under the CIL defense must be applied as the treaty is 

not clear as to the conditions for applying Article 6 (2).  

130. Article 6(2) merely states that “Nothing in this treaty shall be construed…to preclude a 

Party from applying measures that are necessary for…the protection of its own essential 

security interests.”165 The Claimant contends that the provision therefore does not 

specify the conditions under which a measure may be precluded. It merely  
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131. The Claimant submits that the CIL defense would apply in such a situation. Several 

tribunals have adopted this approach when the treaty did not lay down the definition of 

the word necessary and the conditions for the application of the exception.166  

132. For instance, the tribunal in the Enron, while interpreting an identical provision held that 

when the Treaty itself did not deal with these elements “the Treaty becomes inseparable 

from the customary law standard insofar as the conditions for the operation of state of 

necessity are concerned.”167  

133. The Claimant argues that there are certain conditions that must be met before a provision 

may be considered to be in deviation of general principles of international law. This is to 

avoid the dangers of the fragmentation of international law and prevent inconsistency 

and conflict between different regimes.168 The Claimant submits that the special rule 

must clearly determine the conditions for liability so as to exclude CIL.169 If the treaty 

provision is ambiguous about its relationship with the general rule or the conditions under 

which it is applicable, it would be necessary to fall back on CIL and apply it harmoniously 

with the treaty provision.170 

ii. The CIL conditions must be applied in interpreting Article 6(2) as a 

relevant rule of international law. 

134. As per Art. 31(1) of VCLT, Art. 6(2) must be read in good faith in accordance with its 

ordinary meaning. The Claimant submits that, as per Article 31(3)(c), while interpreting 

a provision the “relevant rules of international law applicable between the parties” have 

to be taken into account.171 These relevant rules of international law include CIL rules or 

general rules under international law and the Claimant submits that the interpretation 

must be to harmonize the two where possible.  

135. In the present case, it is clear that the appropriate and relevant rule under CIL that must 

be applied in interpreting Article 6(2) is the CIL defense of necessity as enshrined in 

                                                           

166 CMS v. Argentina, Award, ¶¶320-331.   

167 Enron, Award, ¶334. 
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Article 25 of the ILC Article on State Responsibility.172 Further, the Claimant would like 

the Tribunal to note that the CIL defense is a “circumstance precluding wrongfulness” 

while Article 6 (2) also ensures that the treaty does not “preclude” certain measures.173  

136. Therefore, the two provisions are identical in their operation of ensuring that 

wrongfulness under substantive treaty provisions does not arise under certain 

circumstances or in the taking of certain measures. Taking into account the ordinary 

meaning of the word “necessary” as that which is “absolutely needed” and its relation in 

logic with the word “sufficient”, it is clear that the conditions under the customary 

international rule are the most relevant and appropriate conditions to be applied. 

137. It must be understood that the relevance of a particular rule of international law in the 

interpretation of a treaty is to be gauged on the basis of the intention of the parties to 

bring the treaty into relation with that rule. 174  Therefore, in the present case, other rules 

of international law may not be employed in interpreting the meaning of Article 6(2) as 

they are either clearly different in their subject-matter, different in their phrasing or 

entirely lacking in any connection or relevance with the Corellia-Dagobah BIT.175 

iii. The application of the CIL conditions is not contrary to the rule of lex 

specialis or the rule of effectiveness of treaty clauses. 

138. The Claimant agrees that the operation of a special law or regime would preclude the 

operation of a general rule of international law. However, as per Article 55 of the ILC 

Articles on State Responsibility, it always depends on the special rule to establish the 

extent to which the general rule is to be excluded.176  

139. Hence, the Tribunal in Amoco held that even when the Treaty as a whole constitutes lex 

specialis, rules of CIL may be used to fill lacunae in the working of a treaty and ascertain 

the meaning of undefined terms.177 Since Art. 6(2) does not determine the criteria for its 

applicability, it cannot be considered as lex specialis. 

                                                           

172 Article 25, ASR. 

173 Article 6(2), 1992 BIT. 

174 ILC Draft Articles on State Responsibility, Commentary to Article 27, ¶16. 
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140. The Claimant further contends that application of the CIL conditions is not contrary to 

the rule of effectiveness of treaty clauses. Under the rule of effet utile,178  a provision 

must be read so as to give it practical effect as opposed to an interpretation that makes it 

ineffective.179 It may appear that the application of the CIL doctrine of necessity in the 

interpretation of Article 6 (2) makes the treaty provision redundant because of the 

availability of the CIL defense to host states regardless of a treaty provision.  

141. However, the Claimant contends that the inclusion of customary international law 

provisions within a BIT does not in itself make the clause ineffective. For instance, the 

Hull Doctrine in CIL is often specifically laid down in treaty provisions regarding 

compensation for expropriation.180 The parties may requires such inclusion to serve as a 

precaution towards the threat of persistent objections as was found in the case of National 

Grid v. Argentina.181  

142. In any case, even if it should be found that the treaty clause is made ineffective, the 

Claimant contends that the rule of effet utile must not be applied contrary to the letter and 

spirit of the treaty.182 The Claimant contends that, in fact, any deviation from the 

conditions of the CIL defense of necessity would be contrary to the letter and spirit of 

the BIT because firstly, Article 6(2) make reference to the CIL defense and secondly, its 

object and purpose under the BIT183 is for the protection of the flow of private capital 

under a stable legal framework.184  

143. If a standard lower than the one in CIL was applied, it would allow the abuse of such a 

provision by the host states, which would be against the object of stability. The protection 

of these investments in such a framework may not be possible if the treaty makes 

exceptions that can be abused by the host state in situations excluded by the requirements 

                                                           

178 Salini, Jurisdiction, ¶95. 
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of the CIL defense.185 The Claimant thus contends that the CIL conditions are applicable 

in interpreting Article 6 (2). 

 

B. The conditions for taking advantage of the exception under Article 6 (2) have 

not been met in the present facts. 

144.  Art. 25 lays down several conditions before a State may claim the defense of necessity. 

The Claimant contends, at the outset, that the conditions must be met in the cumulative 

and that the burden to show that the conditions have been met lie on the Respondent [i.]. 

The Respondent has failed to meet these conditions because the situation faced by it is 

not that of a grave and imminent threat to an essential interest [ii.], the measures it has 

taken are, in any case, not the only way to protect against any such threat [iii.] and, 

further, the alleged situation of necessity has been contributed to substantially by the 

Respondent [iv.]. 

i. The Respondent must prove that the conditions for the application of the 

treaty have been met cumulatively. 

145. The Claimant contends that the burden of proof lies on the party that asserts a fact or the 

affirmative of a claim or defense to prove that fact, claim or defense.186 The defense 

allows for no margin of discretion and a state cannot itself be the judge as to whether the 

conditions have been satisfied.187 Therefore, the Respondent must establish that all the 

conditions under Art. 25 have been met before its measures may be precluded under 

Article 6 (2). The failure to meet any one of them would prevent the Respondent from 

employing such a defense.188 .  

ii. The economic situation faced by the Respondent was not a grave and 

imminent threat to an essential interest. 
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146. The Claimant submits that firstly there be an essential interest and, secondly, that it must 

face a grave and imminent threat. Such threat has to be “established and not merely 

apprehended to be possible”.189  

147. In the present facts, it is clear that the situation faced by the Respondent was that of an 

unsustainable debt-to-GDP ratio as assessed by the IMF and was not in fact an economic 

crisis as it had faced on a previous occasion.190 Therefore, no threat to any essential 

interest had been actually realized.  

148. A severe crisis cannot necessarily be equated with a situation of total collapse.191 While 

it is true that there were some public services on the verge of being compromised, the 

Respondent must prove that the operation of these services was an essential interest and 

the threat of compromise they faced was grave and imminent.192 The Claimant also 

submits  the indications of demonstrations, unrest, dismissals and inflation are usual 

during an ordinary downturn in the business cycle and do not necessarily imply a grave 

and imminent threat to any essential interest of the host state193 

149. Though an unsustainable debt-to-GDP ratio may possibly result in an economic crisis 

under certain situations, such unsustainability must be assessed on objective standards.  

In the present case, the only indication available is the assessment made by the IMF in 

this regard. The Claimant contends that an assessment made by the IMF is made 

according to a subjective assessment as per its own criteria and is prone to political 

considerations and bias due to the nature of the institution itself.194 Due to the control of 

the assessment process by political considerations of some national governments, it 

cannot be conclusively established that the debt-to-GDP ratio was in fact unsustainable 

and whether the Respondent needed debt servicing or a bailout at all. 

iii. The measures taken by the Respondent were not the only way by which to 

protect against any such alleged threat. 
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150. Even should this Tribunal find that there was in fact such a threat to an essential interest 

of the Respondent, it is nonetheless the case that the restructuring undertaken by the 

Respondent was not the “only way” to protect such an interest. The Claimant submits 

that if any alternatives were available to the state apart from the perpetration of an 

international wrong, then such alternatives should have been adopted even if they were 

more costly or inconvenient as compared to the wrongful act.195  

151. The ICJ considered, for example, in Gabcikovo, that Poland could have resorted to other 

measures to meet the apprehended dangers.196 It is clear that in the present case, the 

Respondent could have serviced its debt-to-GDP ratio, and thus avoided any threat, by 

employing a number of alternatives to the present situation. 

152. Firstly, there were a number of other alternatives suggested to the Respondent apart from 

sovereign debt restructuring197 and the Respondent must show why it did not take up any 

of those other measures in place of the restructuring.198  

153. Secondly, there was no requirement that the Respondent service its debt through a bailout 

from the IMF and that it could have instead approached other official sector groups and 

entities like the World Bank, multilateral development banks, creditor groups like the 

Paris Club or other governments and their central banks. By servicing its debt through 

those modes, the Respondent could have avoided the imposition of the restructuring 

condition.  

154. Thirdly, it is clear that the holders of 85% of the bond value were willing to exchange 

their bonds for the new bonds.199 The Claimant submits that, similar to the previous 

restructuring, the Respondent could have entered into an open-offer restructuring that did 

not force the exchange on unwilling bondholders.  
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155. Fourthly, the Respondent must show why it could not have had a higher voting threshold 

for the exchange rather than 75% of the outstanding bonds200, why it could not have had 

a higher quorum for undertaking the exchange rather than merely half of the outstanding 

capital201 and why it could not have imposed a lower haircut rather than 30% of the bond 

value.202  

156. Fifthly, the Respondent must also show why it was necessary for it to impose such 

procedural rules as made it impossible for the Claimant to participate in negotiations and 

make informed choices during voting. Specifically, the Respondent provided only three 

days’ time to declare intent to join in the negotiations of the consultative committee203 

and provided only ten days to make an informed decision regarding whether to vote in 

favor of the exchange offer.204 The Claimant contends that even if one of these 

alternatives is available, the Respondent cannot invoke the defense of necessity this 

Tribunal may dismiss the Respondent’s arguments regarding this defense. 

iv. The Respondent’s acts substantially contributed to the alleged situation of 

necessity. 

157. A State cannot through its acts, give rise to the situation of necessity and then rely on 

such a situation to preclude its wrongful acts. Hence, what must be seen is the state must 

not have “substantially contributed” to the situation.205 

158. The Claimant submits that the present facts clearly show that the Respondents policies 

led to the economic crisis. The Respondent engaged in an expansive borrowing policy 

that it could not afford.206 The Respondent further failed to prevent and control the 

massive tax evasion in its country through necessary revenue reforms207 and that the 

previous crisis, which had purely been a result of its own policy, had weakened the 
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economy and made it vulnerable.208 These facts taken together make it abundantly clear 

that without the substantial hand of the Respondent’s own actions, the situation that it 

came to face in 2010 would not have occurred.  

159. It would thus be a flagrant abuse of rights if the Respondent were allowed to make use 

of this situation as an excuse for its breach of Article 2 (2) of the BIT. On these grounds, 

the Claimant contends that the Respondent has failed to meet the conditions for the 

activation of Article 6 (2) and must face the consequences of breaching Article 2 (2).  

 

C. In any case, the Respondent has the obligation to pay compensation for the 

losses suffered by the Claimant. 

160. The Claimant submits the defense of necessity apply only to a temporary suspension of 

liability and are without prejudice to the question of compensation. As such, after the 

situation of necessity has passed, the obligation to pay compensation for the losses of 

injured parties arises again. Article 27 of the ILC Articles on State Responsibility make 

clear that when a circumstance precluding wrongfulness ceases to have its preclusive 

effect, the state must comply with the obligation once more.209 Thus, the suspension of 

the right of the Claimant to the principal and interest sums payable under the bond and 

its right to compensation for losses caused may only be temporarily suspended and must 

re-emerge once the situation of necessity has passed.210 

161. The Claimant contends that under the present facts, the Respondent has sought to 

permanently suspend the Claimant’s rights and not simply temporarily suspend it. This 

is clear as the sums of money that have been removed from the bond as part of the haircut 

have been removed with permanent effect as per the restructuring measures.211  

162. In fact, the situation of necessity only permits the Respondent to reschedule the bond 

payment so as to make it payable in the future when economic situation has improved 

and the debt is no longer unsustainable. In light of this requirement, the actions taken by 
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the Respondent must be found to be in violation of the BIT insofar as they go beyond 

what is permissible under the defense of necessity. 



Written Submissions for the Claimant                                                                                       KLÆSTAD  

                            
 

 xviii  
 

RELIEF SOUGHT 

 

The Claimant respectfully prays to the Tribunal for the following relief- 

1. Declare that the Tribunal has jurisdiction over this dispute; 

2. Declare that the retroactive effects of Respondent’s Sovereign Restructuring Act, 

as well as other measures conducted by that state as part of its sovereign debt 

restructuring, violated Respondent’s obligations under Art. 2 of the Corellia-

Dagobah BIT; 

3. Declare that Claimant is entitled to full compensation for the losses it incurred as a 

result of Dagobah’s violations, including interest and  

4. Declare that Claimant is entitled to the restitution by Respondent of all costs related 

to these proceedings.  

 

Counsels for the Claimant 

Team Klæstad 

20 September 2014 

 


