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Statement of Facts 

Preliminary Statement 

In 1992, The Corellian Republic and the Federal Republic of Dagobah entered into an 

agreement to further the cooperation between the two States in order to stimulate economic 

growth through a collaborative effort. However, the Federal Republic of Dagobah, the 

Respondent, accumulated a high budget deficit that led to a default on sovereign debt in 2001. 

As a result, the Respondent restructured its sovereign debt to overcome the debt crisis at the 

time. Thanks to the restructuring, the Respondent’s economy seemed to recover but in 2010, 

the global economy experienced recession, which was projected to impact the Respondent’s 

economy as well. Due to such speculations, the Respondent implemented a legislative 

measure that impacted investors and their investments. The measure in particular devalued 

the net value of sovereign bonds, which in turn gave way for the current dispute. 

 

The 2001 Default and PCA’s Decision 

In 2001, the Respondent had accumulated an unsustainable amount of sovereign debt, which 

led to a restructuring where the bondholders were offered an opportunity to exchange their 

bonds for new ones to be issued by the Respondent [Problem, para. 4]. Following the 

restructuring, Corellia initiated an arbitration proceeding against the Respondent to clarify the 

language of the BIT. The PCA, by a majority, provided an award stating that bonds are 

investment under the BIT. No litigation followed after the PCA’s decision. 

 

Economic Situation of the Respondent 

 After the default in 2001, the Respondent’s economy seemed to have recovered and entered 

a stable cycle. However, the global economic crisis hit in 2008, and many projected that the 

global recession would cause an economic crisis to the Respondent’s economy. The IMF, in 

particular, issued specific recommendation that included specific measures that would enable 

the Respondent to reduce its debt-to-GDP ratio. Taking such recommendations into account, 

the Respondent implemented a legislative measure that impacted all investors who acquired 

the Respondent’s sovereign bonds. The measure included a change in regards to the 

unanimous agreement requirement for changing the terms of the bonds to a reduction of 

allowing change to occur with only a 75% consensus. Also, the measure included a 

restructuring of the bonds to 70% of its nominal value. As a result of such loss, the Claimant 

pursued a suit to recover damages it incurred due to the recent restructuring measure. 

 



ARGUMENTS 

PART ONE: JURISDICTION 

 

Introduction 

1. This Tribunal of the Arbitration Institute of the Stockholm Chamber of Commerce 

(SCC) rightly has jurisdiction over the current dispute. 

2. Under Article 8 of the Corellia – Dagobah Bilateral Investment Treaty (BIT), “any 

legal dispute between an investor of one Party and the other Party in connection with 

an investment shall, as far as possible, be settled amicably through negotiations 

between the parties to the dispute.” Also, under section (2)(c) of Article 8, “each 

party consent to submit a dispute referred to in paragraph (1) of this Article, to 

binding arbitration before; (c) the Arbitration Institute of the Stockholm Chamber of 

Commerce.”  

3. The current dispute of investment arises between the Calrissian, a Corellia-national 

investor, and the state party of Dagobah. The Calrissian submit a dispute to the 

instant Tribunal of the SCC in accordance with the Article 8(2)(c) of the BIT. 

 

A. CLAIMANT PRESENT A PRIMA FACIE TREATY CLAIM UNDER THE 

BIT. THIS TRIBUNAL HAS JURISDICTION RATIONAE PERSONAE. 

4. The Tribunal has jurisdiction Rationae Personae because the Claimant and the 

Respondent are the parties of the BIT. The BIT provides the meaning of the national 

of a Party as “any legal person established in the Territory of one of the Parties in 

accordance with the respective national legislation … regardless of whether their 

liability is limited or otherwise.” The Calrissian is incorporated in the territory of 

Corellia Republic and in accordance with the laws of the Corellia Republic. 

 

B. THIS TRIBUNAL HAS JURISDICTION RATIONAE MATERIAE. 

5. The Tribunal has jurisdiction Rationae Materiae because the Calrissian’s sovereign 

bonds claim is an investment dispute that must be protected under the BIT. The BIT 

Article 1 provides a definition of “investment” as “every asset that an investor owns 

or controls, directly or indirectly, that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other resources, the 

expectation of gain or profit, or the assumption of risk.” Article 1 also requires 

territorial link with the host state. 



6. The Calrissian directly owns the Respondent’s issued sovereign bonds in 2005, and 

the sovereign bonds are investment because the Claimant’s bonds have all of 

characteristics of an investment. First, the Calrissian committed its capital for 

purchasing sovereign bonds and now the Respondent has used the Calrissian’s 

capital for its activities and has a duty to return the capital to the Calrissian, not any 

others. 

7. Second, it is beyond doubt that the Calrissian purchased Respondent’s sovereign 

bonds in 2005 with certain expectation of profit, such as promised interest in 

sovereign bonds and possibly, differences between original price of bonds that the 

Respondent will return and the Calrissian’s purchasing price in 2005. 

8. Third, it is also clear that the Calrissian purchased the sovereign bonds with an 

assumption of risk. The Respondent already had suffered economic crisis once in 

2001 and the Respondent reduced the bonds’ face value by 43% which caused major 

losses to bondholders. Furthermore, the Respondent is a developing state that has 

high risk than developed states.  

9. For the territorial link, the Calrissian has a link to the Respondent’s territory because 

the Respondent’s territory is the place that the benefits from the sovereign bonds 

were ultimately used. 

10. In Abaclat v. Argentina, in 2011, the ICSID Tribunal held that the investment has a 

territorial link to the host State because the place of investment does not have to be 

the place where the funds were paid out or transferred. Rather than the place of funds 

are paid out, Abaclat held that “with regard to investments of a purely financial 

nature, the relevant criteria should be where and or for the benefit of whom the funds 

are ultimately used, and not the place where the funds were paid out or transferred.”1 

11. In 2002, Fedax v. Venezuela, the ICSID Tribunal held that “It is a standard feature of 

many international financial transactions that the funds involved are not physically 

transferred to the territory of the beneficiary, but put at its disposal elsewhere.”2 The 

important question is whether the funds made available are utilized by the 

beneficiary of the credit so as to finance its various governmental needs.  
                                                        
1 Abaclat v. Argentina, Decision on Jurisdiction and Admissibility, ICSID Case No ARB/07/5, IIC 504 (2011), 
despatched 4th August 2011, International Centre for Settlement of Investment Disputes, para. 374.   
2 Fedax NV v Venezuela, Decision on Jurisdiction, ICSID Case No ARB/96/3, (2002) 5 ICSID Rep 183, (1998) 
37 ILM 1378, Vol XXIVa Yearbook Commercial Arbitration 23, (1999) 126 JDI 278, IIC 101 (1997), 11th July 
1997, International Centre for Settlement of Investment Disputes [ICSID], para. 41. 

 



12. In general, the only reason that governments issue sovereign bonds is to raise their 

needed capital for their activities, and once it is issued, such bonds are often traded 

among investors on capital market. The Respondent also issued its bonds to raise its 

needed capital for the state activities, and the Respondent’s territory is the place that 

benefits from the bonds were ultimately used. 

13. For establishing the territorial link, the Tribunal should not dwell on physical 

connection not to make the host state set free from its duty and obligation to its 

investors. Based on notion of physical connection, most investors cannot be 

protected for lack of territorial link because once the asset flows into the global 

market, every asset holders do not have physical connection to the host state while 

such flow is natural and inevitable consequence of free market principle. 

14. In this regard, physical connection requirement is highly inconsistent with BIT’s 

object and purpose, which is to promote greater economic cooperation between the 

parties with respect to the “investor” and its assets.  

 

II. THE TRIBUNAL SHALL TAKE INTO ACCOUNT THE 2003 PERMANENT 

COURT OF ARBITRATION (PCA) DECISION AS A BINDING AND 

CONVINCING AUTHORITY. 

A. THE PCA DECISION ON INTERPRETATION OF THE BIT HAS THE 

BINDING EFFECT ON THIS TRIBUNAL. 

15. It is obvious that the Respondent intended and agreed that any dispute between the 

Calrissian and the Respondent concerning the interpretation or application of this 

Agreement shall be submitted to an arbitral tribunal for binding decision, if a dispute 

between the parties cannot be settled by consultation through diplomatic channels.3 

16. Moreover, according to the undisputed facts, in the late 2001 the parties were not 

able to agree on whether the treaty covered sovereign bonds or not, even after 

diplomatic negotiations between representatives of the contracting States, 4 

whereupon Corellia commenced arbitral proceedings against Dagobah pursuant to 

Article 7 of the BIT, requesting a decision on the interpretation issue.5 

17. Therefore, the PCA decision on interpretation of the BIT is binding on the 

Respondent, because the Respondent has agreed to grant a binding effect for the 

                                                        
3 Problem, p.10, Appendix 1, Article 7 of the BIT. 
4 Problem ¶ 7. 
5 Problem ¶ 8. 



PCA decision. 

18. The Respondent, however, argued that the effects of that decision were restricted to 

the context in which the PCA decision was rendered. This assertion is not acceptable 

because the fundamental nature of the dispute submitted to the PCA was not an 

application but an interpretation matter, whether the BIT covered sovereign bonds or 

not. 

19. Theoretically, interpretation constitutes the phase before application. A law cannot 

be applied unless its precise meaning is known. ‘Interpretation’ concerns 

ascertaining a treaty provision’s precise meaning but ‘application’ involves applying 

a treaty term to a concrete set of factual circumstances.6 In other words, tribunals 

only look into the treaty at issue itself, and speculate certain circumstances at the 

time of an agreement, where tribunals interpret treaties. Thus, once a tribunal 

interprets a treaty, the parties of the treaty are bound by the interpretation, whenever 

the interpretation of the treaty is invoked. 

20. As Corellia tried to clarify the language of the Corellia-Dagobah BIT, there was no 

specific and pending claim in terms of the protection of Corellian bondholders based 

on the BIT. In short, purely, the PCA decision was an interpretation nature. Thus, the 

effect of the PCA decision is not restricted to the circumstances in 2003. Regardless 

of the context in which the PCA decision was rendered, the interpretation of the BIT 

shall be bound to the Respondent in any subsequent disputes. 

21. If the States parties unanimously reach to agreement between themselves, they have 

a right to issue an authentic interpretation of their treaty under Article 31(2) and (3) 

of the Vienna Convention. 

22. In Camuzzi v. Argentina, the tribunal held that tribunals as well as States also are 

qualified to interpret a treaty.7 Also, the Harvard Research on International Law 

asserted that treaties may be interpreted by the parties through mutual agreement, or 

by an international organ or agency to whose decision and interpretation the parties 

to the dispute agree to submit.8 

23. In terms of the effect of the authentic interpretation of a treaty issued by the States 

                                                        
6 See generally, Gardiner, supra note 55, at 26–9; and Gourgourinis, ‘The Distinction between Interpretation 
and Application of Norms in International Adjudication’, in 2 Journal of International Dispute Settlement 31 
(2011). See also Sir Franklin Berman’s dissenting opinion in Lucchetti (Annulment), at para. 15, which 
emphasizes the twofold need to interpret a treaty and then apply it. 
7 Camuzzi International SA v Argentina, Decision on Objections to Jurisdiction, ICSID Case No ARB/03/2, IIC 
41 (2005), 11th May 2005, International Centre for Settlement of Investment Disputes [ICSID]. 
8 Harvard Research on International Law, reprinted in 29 AJIL (Supplement) 657 (1935), at 975-6. 



parties, many scholars and professionals contend that authentic interpretation 

between the parties shall be binding on subsequent tribunals, and any decision or 

award issued by the tribunal should be consistent with the interpretation.  

24. For example, Aron Broaches, a founder of the International Center for the Settlement 

of Investment Disputes, concluded that “any subsequent investor-state tribunal 

interpreting a treaty would be bound by the interpretation of the bilateral treaty 

arrived at by the Contracting States, whether as a result of agreement or of 

arbitration.”9 Also, according to Dr. Amerasinghe, Article � covers interpretation of 

an agreement between Corellia and Dagobah which should take precedence over 

these investor-State relations.10 

25. Those opinions are supported by the Pacta sunt servanda principle in Article 26 of 

the Vienna Convention and the general rule of res inter alios acta, according to 

which no State can be bound by a treaty against its will, embodied in Article 34. 

26. The Respondent, through mutual agreement, intended the BIT be interpreted by the 

PCA. In other words, the PCA’s power of interpretation comes from the mutual 

agreement, implied by Article 7 of the BIT between Corellia and Dagobah. As a 

result, the PCA decision on the interpretation of the BIT is equivalent to the 

authentic interpretation by both parties. Thus, this Tribunal should be bound by the 

interpretation of the BIT determined by the PCA. 

 

B. THE PCA DECISION ALSO HAS CONVINCING AUTHORITY OVER 

THIS TRIBUNAL. 

27. In addition to the binding effect, the PCA decision has convincing authority over this 

Tribunal. First, in terms of policy, any previous decisions determined by any 

tribunals should have convincing authority for the uniformity, stability, and 

predictability of international law. As s result, secondly, it gives a de facto precedent 

nature to previously decided cases. 

28. Christoph H. Schreuer, the most prominent professor in ICSID Arbitration and BIT 

areas, explained that relying on past decisions plays an important role in securing the 

uniformity and stability of the law.11 In addition, he contended that a coherent case-

                                                        
9 Aron Broches, ‘The Convention on the settlement of investment disputes between states and nationals of other 
states’, Vol. 136, 1972, p.377. 
10 Expert opinion of Amerasinghe in Ecuador v. US, 2012, ¶28. 
11 Christoph Schreuer and Matthew Weiniger, “A Doctrine of Precedent?”, The Oxford Handbook of 
International Investment Law (OUP 2008). 



law strengthens the predictability of decisions and enhance their authority.12 Also, in 

a unified legal system, a consistent application of precedent provides fairness and 

equality as like cases are treated alike.13 

29. Thereby, tribunals in investment disputes, including ICSID tribunals, rely on 

previous decisions of other tribunals whenever they can14 , giving a de facto 

precedent nature to previous cases. Some tribunals have found that they are not 

bound by previous decisions but will take due account of them.15 

30. An excellent example of the current practice in international treaty arbitration is the 

AES Corp. v. Argentina. In that case, the tribunal addressed the fact that in more than 

11 different tribunal proceedings, Argentina, as the respondent, made the same 

objections on the matter of jurisdiction despite losing the claim on all previous 

proceedings. The tribunal held that decisions on jurisdiction dealing with the same or 

very similar issues may at least indicate some lines of reasoning of real interest.16 

Precedents may also be rightly considered, at least as a matter of comparison and, if 

so considered by the Tribunal, of inspiration.17 

31. Further, in a case of a high level of similarity or identity of underlying legal 

questions, the tribunal did not feel barred as a matter of principle from considering 

the position taken by other tribunals.18 

32. Thus, the PCA decision at least has convincing authority over this Tribunal because 

in practice the previous decisions of other tribunals are considered as de facto 

precedents, which is consistent with the policy encouraging stability, uniformity, 

predictability, fairness, and equality. 

 

III. THE TRIBUNAL SHOULD RULE ON THE PRESENT DISPUTE 

NOTWITHSTANDING THE EXCLUSIVE FORUM SELECTION CLAUSE 

PROVIDED IN THE SOVEREIGN BONDS. 
                                                        
12 Ibid. p. 1189. 
13 Ibid. p. 1189. 
14 Ibid. p. 1189. 
15 EnCana v. Ecuador, Award, 3 February 2006, para 189; El Paso v. Argentina, Decision on Jurisdiction, 27 
April 2006, para 39; Suez v. Argentina, Decision on Jurisdiction, 16 May 2006, paras 26, 31, 60-5; Jan de Nul & 
Dredging International v. Egypt, Decision on Jurisdiction, 16 June 2006, para 63, 64; Azurix v. Argentina, 
Award, 14 July 2006, para 391; Pan America Energy v. Argentina, Decision on Preliminary Objections, 27 July 
2006, para 42; Grand River Enterprise Six Nations Ltd v. United States, Decision on Jurisdiction, 20 July 2006, 
para 36; ADC v. Hungary, Award, 2 October 2006, para 293; World Duty Free v. Kenya, Award, 4 October 
2006, para 16. 
16 AES Corp. v. Argentina, at paras 30-31. 
17 AES Corp. v. Argentina, at paras 30-31. 
18 AES Corp. v. Argentina, Decision on Jurisdiction at paras 24-25. 



A. THE FORUM SELECTION CLAUSE IN THE SOVEREIGN BONDS 

DOES NOT AFFECT THE ADMISSIBILITY OF THE CURRENT 

DISPUTE BECAUSE THE FUNDAMENTAL BASIS OF THE CLAIM IS 

A VIOLATION OF THE BIT. 

33. The present dispute arises from Article 8 of the BIT, which does not relate directly to 

breach of a municipal contract. Rather Article 8 set an independent standard. A State 

may breach a treaty without breaching a contract.19 In accordance with this general 

principle20, whether there has been a breach of the BIT and whether there has been a 

breach of contract are different questions21. Also, in order that the alleged breach of 

contract may constitute a violation of the BIT, the investor should prove that the 

alleged damages were a consequence of the behavior of the Host State acting in 

breach of the obligations it had assumed under the BIT.22 

34. Further, even when parties to an investment contract choose national courts or non-

treaty arbitration as the exclusive forum for resolving their disputes, an applicable 

investment treaty can create an independent, parallel forum to which investors may 

bring disputes for adjudication.23 The Respondent cannot rely on an exclusive 

jurisdiction clause in the sovereign bonds to avoid the characterization of its 

conducts as intentionally unlawful under the BIT.24 

                                                        
19 Compañia de Aguas del Aconquija S.A. & Vivendi Universal v. Argentine Republic, ICSID Case No. 
ARB/97/3 (Decision on Annulment of July 3, 2002), para 95. 
20 See SGS v. Pakistan, Siemens v. Argentina, Sempra Energy v. Argentina, AES v. Argentina, Eureko v. Poland, 
Bayindir v. Turkey, and Jan de Nul N.V. etal v. Egypt. 
21 Ibid. at para 96. 
22 See e.g. the review of jurisprudence in Stephen M. Schwebel “Justice in International Law”(Grotius / CUP), 
Chapter 26 : “On whether the Breach by a State of a Contract with an Alien is a Breach of International Law” : 
“… there is more than doctrinal authority in support of the conclusion that, while mere breach by a State of a 
contract with an alien (whose proper law is not international law) is not a violation of international law, a ‘non-
commercial’ act of a State contrary to such a contract may be. That is to say, the breach of such a contract by a 
State in ordinary commercial intercourse is not, in the predominant view, a violation of international law, but the 
use of the sovereign authority of a State, contrary to the expectations of the parties, to abrogate or violate a 
contract with an alien, is a violation of international law. … when the State employs its legislative or 
administrative or executive authority as only a State can employ governmental authority to undo the 
fundamental expectation on the basis of which parties characteristically contract — performance, not non-
performance — then it engages its international responsibility.” 
23 See Société Générale de Surveillance S.A. (SGS) v. Pakistan, ICSID Case No. ARB/01/13 (Decision on 
Jurisdiction of Aug. 6, 2003) (where contractual remedy was local arbitration in Pakistan); Compania de Aguas 
del Aconquija S.A. & Vivendi Universal (Formerly Compagnie Generale Des Eaux) v. Argentine Republic, 
ICSID Case No. ARB/97/3 (Decision on Annulment of July 3, 2003), 41 I.L.M. 1135 (2002) [hereinafter 
Vivendi]; Lanco Int’l, Inc. v. Argentine Republic, ICSID Case No. ARB/97/6 (Preliminary Decision on 
Jurisdiction of Dec. 8, 1998), 40 I.L.M. 457 (2001); Azinian v. United Mexican States, ICSID Case No. 
ARB(AF)/97/2 (Award of Nov. 1, 1999), 39 I.L.M. 537 (2000); see generally Raul Emilio Vinuesa, Bilateral 
Investment Treaties and the Settlement of Investment Disputes under ICSID: The Latin American Experience, 8 
NAFTA L. & Bus. Rev. Am. 501 2002. 
24 Compañia de Aguas del Aconquija S.A. & Vivendi Universal v. Argentine Republic ICSID Case No. 
ARB/97/3 (Decision on Annulment of July 3, 2002), para 103 



35. Some tribunals, however, have found that contractually chosen national courts have 

exclusive jurisdiction, at least for purely contract claims, especially absent 

allegations of an independent breach of international law.25 As the essential basis of 

a claim brought before this tribunal is a breach of the BIT itself,26 it is clear that the 

present dispute cannot be a pure contract claim that may preclude this dispute by 

reason of the exclusive jurisdiction clause in the sovereign bonds. 

36. Even if it is assumed that this dispute is based on a contractual claim, it would 

constitute a violation of the BIT because the Respondent’s use of the sovereign 

authority of a State, such as enacting SRA with retroactive effects contrary to the 

expectations of the parties, to abrogate or violate the contract duties with bond’s 

holders, is a violation of international law.  

 

B. THE FORUM SELECTION CLAUSE CANNOT DEPRIVE THE 

CLAIMANT OF ITS RIGHT TO TREATY ARBITRATION BECAUSE 

THE FSC HAS NO CLEAR AND UNEQUIVOCAL LANGUAGE 

INDICATING THE WAIVER OF THE BIT PROVIDED ARBITRATION. 

37. The predominant opinion seems to be that the waiver of a forum selection option has 

to be explicit. For example, in Suez and Interaguas v. Argentina (ICSID)27, the 

tribunal decided that the execution of a dispute settlement clause, which makes no 

reference to the BIT or to the treatment that the BIT guarantees investors, cannot 

support any inference that such dispute resolution clause is a waiver of the investor’s 

rights under a BIT. At the very least, a clear indication of intention to exclude that 

jurisdiction would be required.28 Since the forum selection clause does not provide 

any explicit intention of waiving forum of the BIT, the Claimant should not be 

barred from bringing this dispute before this tribunal. 

 

PART TWO: MERITS 

1. If this Tribunal decides exercise jurisdiction over this case, the Claimant respectfully 

prays that the Tribunal find that: (I) the Respondent violated the fair and equitable 

                                                        
25 See SGS v. Republic of Philippines, ICSID Case No. Arb/02/06 (Decision of the tribunal on Objections to 
Jurisdiction of Jan. 29, 2004). 
26 Problem, p. 29, 30. 
27 Suez and Interaguas v. Argentina (ICSID), Decision on Jurisdiction of 16 May 2006, paras 43, 45. 
28 Vivendi v. Argentina (ICSID), Decision on Annulment of 3 July 2002, para. 76. 



treatment provision under the BIT and (II) the Respondent had no grounds to invoke 

a necessity justification for forgoing the promised treatment of the Claimant. 

I. THE RETROACTIVE EFFECT ADOPTED IN THE SOVEREIGN RESTRUCTURING 

ACT (SRA) AMOUNTS TO A VIOLATION OF FAIR AND EQUITABLE TREATMENT 

(FET) STANDARD IN THE BIT. 

The Respondent’s enactment of the SRA amounts to a violation of FET standard promised in 

the Corellia-Dagobah BIT. According to Article 2(2) of the said BIT, both parties promised 

that:  

Investments of each Party or of national of each Party shall at all times be 

accorded fair and equitable treatment and shall enjoy full protect ion and 

security in the territory of the other Party. Neither Party shall in any way 

impair by unreasonable or discriminatory measure the management, 

maintenance, use, enjoyment or disposal or investment in its territory of 

nationals of the other Party. 

The given provision of the FET standard constitutes a broad interpretation of the FET 

standard in that it makes no reference to international law. Under such circumstances, the 

given provision should be weighed in pursuant to the autonomous standard of the FET 

provision, which requires a case-by-case interpretation (UNCTAD, Fair and Equitable 

Treatment, p. 22).  

FET standard provisions that include language such as “full protection and security” and 

“unreasonable or discriminatory measure”, when interpreted by the autonomous standard, 

have been interpreted where the FET standard encompasses a broader interpretation that 

includes both aspects of “full protection and security” as well as protection from impairment 

through “unreasonable and discriminatory measure”. 

In the present case, the Respondent thus violated the FET standard provision because (i) the 

Respondent violated the legitimate expectation of the Claimant, (ii) denied the Claimant due 

process under customary international law, (iii) failed to provide full protection and security, 

and (iv) subjected the Claimant’s investment to unreasonable and discriminatory measures. 

The Respondent frustrated the Claimant’s legitimate expectation of receiving favorable 

conditions for its investments. The Claimant relied on the Respondent’s promises in 

purchasing the sovereign bonds. Respondent agreed to provide a stable framework under the 

BIT, and represented its commitment to a stable economy and financial sector after 2001 debt 

restructuring. 



Tribunals have stated that an expectation is legitimate through an explicit promise or 

guaranty, or through an implicit assurance or representation made by the State [Parkering, 

331]. In Parkering v. Lithuania, the tribunal stated that: 

The expectation is legitimate if the investor received an explicit promise or 

guaranty from the host-State, or if implicitly, the host-State made assurances or 

representation that the investor took into account in making the investment. 

Finally, in the situation where the host-State made no assurance or 

representation, the circumstances surround the conclusion of the agreement are 

decisive to determine if the expectation of the investor was legitimate [331].  

Thus, tribunals have taken into account assurances or representation made at the time of the 

investment in determining the existence of a legitimate expectation. 

In the present case, the Respondent did not give any explicit promise or guaranty about the 

investment. However, multiple indications within the BIT and certain acts of the Respondent 

give rise to an implicit assurance and representation that the Respondent would provide a 

stable legal and business framework to investors. 

According to Article 2(2) of the BIT: 

Each Party shall encourage and create favourable conditions for investors of the 

other Party to invest capital in its territory, and, subject to its right to exercise 

power conferred by its laws, shall admit such capital. 

The preamble provides ample evidence in terms of the Respondent’s intention as to what it 

meant for favorable conditions in that: 

The Government of the Corellian Republic and the Government of the Federal 

Republic of Dagobah . . . Agreeing that a stable framework for investment will 

maximize effective utilization of economic resources and improve living 

standards; 

Based on such assurances of providing stable legal and business framework,  

By enacting the SRA with a retroactive effect, the Respondent acted contrary to its promises. 

The retroactive measures in effect changed the terms and conditions of the investment 

without the consent of the Claimant and unilaterally altered the investment environment. 

The SRA constituted an unreasonable measure due to its disproportional effect. The SRA’s 

retroactive effect gave the Respondent an outweighed interest compared to the Claimant’s 

burden. The Respondent enjoyed a reduced debt obligation and received financial support 



from the IMF while the Claimant experienced a violation of its promised rights (Christoph 

Schreuer). 

In CME v. Czech Republic, the involved BIT carried similar language in regards to  

The Respondent’s reaction to the recent recession was entirely surprising since such a 

measure was not taken during the first restructuring of debt. Under the first restructuring of 

debt, bondholders could freely choose to accept the Respondent’s exchange offer. In contrast, 

the SRA forced the Claimant to accept the new exchange offer based on the supermajority’s 

decision. 

The Respondent denied the Claimant the right of due process under customary international 

law when it offered the new bonds. The Respondent did not give proper notice to the 

Claimant when deciding the terms subject to modification through the exchange offer while 

also denying the Claimant an opportunity to be heard before implementing the bond 

exchange. 

The Respondent violated its obligation to act with due diligence in protecting the Claimant’s 

investments. The enactment of the SRA aims to diminish the value of the sovereign bonds 

and rights of the bondholders. Even with the recognition of a State’s power and sovereign 

right within the realm of international law, it does not itself justify the Respondent’s measure 

that affects the rights of the Claimant (Suez v. Argentina, 2010, ¶148). 

Finally, the Respondent violated the FET standard when it failed to provide full protection 

and security to the Claimant as promised under the BIT. Full protection and security standard 

has traditionally protected investments from physical damage that occurs as a result of an act 

taken by one of the Parties to the BIT.  

 

C. A mere recession does not rise to the level for the Respondent to invoke an exception 

of essential security. 

The Respondent lacked grounds to invoke debt restructuring as a necessary measure to 

safeguard its essential security. The current economic downturn did not rise to a level where 

the Respondent was justified in invoking Article 6 or the doctrine of necessity under 

customary international law. The current recession did not rise to a level of emergency where 

the observation of the Respondent’s international duty became “self-destructive”. 

According to Article 6(2) of the BIT: 



To preclude a party from applying measures that are necessary for the fulfillment 

of its obligation with respect to the maintenance or restoration of international 

peace or security, or the protection of its own essential security interest. 

 

CIL Argument for Necessity 

Even if the Respondent argues that it may invoke the justification of its action under 

customary international law through the doctrine of necessity, such an argument fails under a 

close analysis of the doctrine. According ILC Article 25 of the Articles on State 

Responsibility, which is reflective of customary international law on the justification of 

necessity: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an 

act not in conformity with an international obligation of that State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and  

(b) does not seriously impair an essential interest of the State or States towards which the 

obligation exists, or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if:  

(a) the international obligation in question excludes the possibility of invoking necessity; or  

(b) the State has contributed to the situation of necessity. 

Under international law, invoking necessity defense only when strict conditions are met 

[CMS v. Argentina (2005); para. 317]. 

1. Essential Security 

Essential security does not mean that the very existence of the State was at stake. Rather, 

necessity was allowed in order to protect an essential interest of the State. [R. Ago, 

Addendum to the Eighth Report on State Responsibility, see Annex, 17.] The principle of 

necessity has been invoked in a wide variety of circumstances to preclude wrongfulness of 

acts not in conformity with an international obligation. Thus, the ILC stated that to determine 

whether the circumstances amount to protection of essential interest will depend on all the 

circumstances present in a specific situation and judged on a case-by-case basis [ILC note 2, 

202]. Discuss a similar incident, Argentina, to state that the circumstances did not amount to 

an essential security. 

2. Grave and imminent peril 



The second condition required to invoke necessity is the existence of a grave and imminent 

peril. The condition of being imminent must be objectively established at the time the time 

necessity is invoked [ILC note 2, 202]. Finally, the term peril must be imminent at the time 

necessity is invoked and a mere apprehension of peril is not enough to invoke necessity 

[Gabcikovo-Nagymaros case]. Here, the state of necessity did not exist at the face of a grave 

and imminent peril. The Respondent implemented the measure merely to prevent a possible 

economic crisis, thus in face of an apprehension of a peril. 

3. Only way 

To invoke the doctrine of necessity under customary international law, the measure that the 

acting State implements must be the only available measure.  

Enacting the SRA with a retroactive effect was not the only way to manage the Respondent’s 

situation. The Respondent had other means such as addressing its issues regarding tax 

evasion regardless of whether such means were more costly or less convenient than 

restructuring debt (CMS v. Argentina, 2005, ¶324). 

 

4. Contribution 

Even if the implemented measure constituted the only available measure, the Respondent 

cannot invoke the doctrine of necessity because it contributed to the situation of necessity. 

The ILC stated that the contribution should not occur either through deliberate acts or through 

negligence. The ILC explained that “for a plea of necessity to be precluded under 

subparagraph (2)(b), the contribution to the situation of necessity must be sufficiently 

substantial and not merely incidental or peripheral.” [ILC, Fifty-third Session, 2001, 205]. 

Although the Respondent had already experienced default in 2001 for the same reasons, it did 

not manage fundamental issues that brought on the crisis such as its borrowing policy and 

problems related to tax evasions. Those issues triggered and amplified the debt crisis in 2010. 

 

  



Prayer of Relief 

 

The Claimant respectfully asks the Tribunal to find that: 

(1) the Tribunal has jurisdiction over the present dispute; 

(2) the Tribunal should take into account the PCA’s decision as convincing authority and 

source of international law in determining the Tribunal’s jurisdiction over the present dispute; 

(3) the Tribunal has jurisdiction over this case notwithstanding the exclusive forum selection 

clause; 

(4) the retroactive effect of the SRA constitutes a violation of the fair and equitable treatment 

standard; 

(5) the Respondent’s actions are not exempt from breaching the Corellia-Dagobah BIT based 

on an argument that the measure is necessary to safeguard the Respondent’s essential security 

interests. 

 

RESPECTFULLY SUBMITTED ON AUGUST 8, 2014 BY 

-----/signed/----- 

Team Ladreit 

On behalf of the Claimant, Calrissian & Co., Inc. 

 


