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I. STATEMENT OF FACTS AND CIRCUMSTANCES GIVING RISE TO THE 

CLAIM 

1. Dagobah has been an emerging market, fortifying its economy mainly by borrowing in 

international markets. Corellia had a sophisticated financial and banking industry. 

Both states have always had close economic relations. 

2. In 1992 two states concluded the Corellia-Dagobah BIT in order to promote a greater 

economic cooperation and stimulate the flow of private capital. The Treaty was part of 

a privatization and internationalization plan undertaken by Dagobah’s government to 

stimulate economic development. 

3. As a result of heavy borrowing on financial markets Dagobah suffered financial crisis 

and restructured its sovereign debt. Since the haircut was estimated at 50% of the net 

value, restructuring caused major losses to bondholders among which were several 

investors from Corellia. 

4. Seeking to clarify the notion of investment under the Article 1 of the Correlia – 

Dagobah BIT, Corellia referred to the PCA tribunal. 

5. In 2003 the tribunal decided by majority that sovereign bonds were investments within 

the definition of Corellia-Dagobah BIT and that bondholders of both countries were 

entitled to its standards of protection and to resort to the investor-state dispute 

settlement provision included therein. 

6. After the first financial crisis IMF suggested for Dagobah to implement several 

austerity measures. Dagobah did not follow such recommendations and suffered a new 

recession of financial crisis in 2010. 

7. Seeking to cope with the second financial crisis, Dagobah decided to restructure its 

sovereign debt for the second time per one decade. On May 2012, Dagobah enacted 

the SRA which provided that if qualified majority of the owners of 75% of the 

aggregate nominal value of all outstanding bonds governed by domestic law agreed to 

modify the terms of the bonds, that decision would bind all the remaining shareholder. 

Before the adoption of the SRA, the affected bonds did not allow for amendment 

unless all bondholders agreed to it.   
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8. On February 12 of 2013, 85 % percent of bonds subject to SRA were exchanged for 

new ones on the terms provided by the exchange offer.  

9. Investors from Corellia did not change its bonds and on 30st August, 2013 Calrissian 

filed for arbitration in the Arbitration Institute of the Stockholm Chamber of 

Commerce claiming for the determining Dagobah’s violation as a result of the 

adoption of the SRA and full compensation for the losses. 
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II. TRIBUNAL HAS JURISDICTION OVER THE DISPUTE UNDER THE 

CORELLIA - DAGOBAH BIT 

1. The scope of arbitral tribunal’s jurisdiction is designated by ‘ratione materiae, ratione 

personae and the consent to the arbitration’1. All three requirements are fulfilled in 

this dispute. 

2. In order to have jurisdiction ratione materiae over the dispute for this Tribunal, it is 

necessary to establish that the claims relate to the investment.2 Thus, in this case 

notion of the investment is related to the sovereign bonds owned by the Claimant.  

3. ‘Consent is a cornerstone principle of arbitration’3. In this case the consent to arbitral 

proceedings is entrenched in Art. 8(2)(c) of the Corellia–Dagobah BIT which 

establishes that any dispute between state and investor in connection with an 

investment may be submitted to the Arbitration Institute of the Stockholm Chamber of 

Commerce. Both parties of the dispute Calrissian (Investor) and Dagobah (host state) 

are suitable ratione personae in this case. 

4.   However, the central issue of this dispute is whether sovereign bonds satisfy the 

jurisdictional requirements under the Corellia–Dagobah BIT. Calrissian requests the 

Tribunal to find that sovereign bonds fall within the meaning of ‘investment’ provided 

by the Treaty. 

A. The Sovereign Bonds Fulfil All the Criteria of Investment Under the Art. 1 of the 

Corellia-Dagobah BIT 

5. According to Art. 1 of the BIT, the act is regarded as investment if it contains three 

cumulative elements:4 

5.1 commitment of capital or other resources; 

5.2 expectation of gain and profit; 

5.3 assumption of risk. 

                                                 
1 Z. Douglas, The international law of investment claims, Cambridge University Press 1st ed., 2009, p. 145. 
2 Abaclat and others v the Argentine Republic, Decision on Jurisdiction and Admissibility of 4 August 2011, 

ICSID Case No. ARB/07/5, para. 343. 
3 D.D. Caron, The UNCITRAL Arbitration Rules a Commentary, Oxford University Press 2nd ed. 2012, p. 54.  
4 Art. 1 of the Corelia-Dagobah BIT. 

http://www.italaw.com/sites/default/files/case-documents/ita0236.pdf
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6. The acquisition of the sovereign bonds is an investment pursuant to Art. 1 of the 

Corellia–Dagobah BIT since these securities fulfil all necessary criteria. 

1. Paying for the Sovereign Bonds Constitutes Commitment of Capital  

7. Calrissian acquired Dagobah’s sovereign bonds and transferred capital to that state, 

therefore the commitment of capital was accomplished. The issue of the commitment 

of capital concerns the capital flow from the Calrissian to Dagobah (capital importing 

state). 

8. Nowadays capital flows have become dynamic and complex5. In arbitral practice 

bonds are defined as a debt, in which an interested party loans money to an entity 

(corporate or governmental) that borrows the funds for a defined period of time at 

certain interest rates.6 Thus, an investor by acquiring sovereign bonds borrows funds 

and thus commits capital to the host state. 

9. Sovereign bonds are issued by governments and are usually denominated in a foreign 

currency. States frequently use the borrowed capital for implementation of their 

internal policy and acquire funds for restructuring the financial sector.7 In this case 

Calrissian borrowed capital to Dagobah by acquisition of the sovereign bonds. 

10. Dagobah issued the sovereign bonds seeking to attain financial assets for the 

implementation of governmental plans8. Claimant purchased it and borrowed capital to 

the host state (Dagobah). Through this transaction Dagobah received funding for its 

policy implementation for governmental purposes. 

11. PCA Tribunal agreed that the acquisition of the sovereign bonds constitutes the 

element of the commitment of capital.9 The award is binding10 and necessary for the 

interpretation of the notion of investment under the Corellia–Dagobah BIT.11 

                                                 
5 Ch. Brown, K.Miles, Evolution in investment treaty law and arbitration, Cambridge University Press 2011, p. 

112. 
6 Abaclat supra note 2, para. 11. 
7 Abaclat supra note 2, para. 14. 
8 Appendix 6, para. 11. 
9 Appendix 3. 
10 Art. 7(2) of the Corellia–Dagobah BIT. 
11 Art. 31(1) of the Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27 

January 1980). 
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2. Nature of Sovereign Bonds Supposes the Expectation of Gain and Profit 

12. Calrissian’s acquisition of sovereign bonds relates to the investor’s expectations for 

financial profits. Claimant is a professional investor (a hedge fund), which has sought 

to gain financial benefits from the purchase of the sovereign bonds. 

13. A bond is a written promise to pay money after a certain time elapses. Sovereign 

bonds are country debt instruments acknowledging indebtedness and promising 

repayment of principal and interest on an earlier advance of money.12 Typically, dual 

financial gain emanates from the investment in these securities: 

13.1.1 Interests. The amount of interest the bond is going to pay on the 

basis of predetermined intervals, stated in percentage terms, 

which is known as the coupon rate.13 Hence, the investor receives 

regular interest payments. 

13.1.2  Full payment (the date when the full payment is due is referred 

to as the date of maturity).14 The face value of a bond reflects its 

value at the time it is to be repaid-typically the principal plus the 

total interest.15 In return for their purchase, investors receive a 

guarantee that they will have the principal amount repaid by a 

certain future date.16  

14. The investment in sovereign bonds is intertwined with the expectations of financial 

profits. Also, bonds are often traded on a secondary market before they reach maturity, 

so the price may change in response to a number of factors, including the rise and fall 

of interest rates and the credit quality of the debtor.17 Since the investment in 

sovereign bonds relates to financial gains in the future, Calrissian acquired the 

                                                 
12 M. Waibel, “Opening Pandora’s Box: sovereign bonds in international arbitration”, The American Journal of 

International Law, Vol. 101 (2007), p. 719. 
13 Black's law dictionary, West 9th ed. (2009), p. 888. 
14 M. Waibel, “Opening Pandora’s Box: sovereign bonds in international arbitration”, The American Journal of 

International Law, Vol. 101 (2007), p. 719. 
15 Ibid, p. 719. 
16 M. Waibel, supra note 12, p. 719. 
17R. Auray “In Bonds We Trustee: A New Contractual Mechanism To Improve Sovereign Bond Restructurings”, 

The Fordham Law Review, Vol. 82 (2013), 903. 
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securities seeking for the financial profits. Consequently, the element of the 

expectation of gain and profit is established.  

3. Sovereign Bonds Satisfies the Element of Risk  

15. The investment in sovereign bonds contains the element of risk because of its nature. 

Moreover, the financial situation of the debt instruments’ issuer may reinforce the 

level of risk. The follow arguments support these inferences: 

16. Firstly, long term transfer of financial resources–capital flow from one country to 

another stipulates risk of the financial protection18. Unstable and fragile financial 

sector may lead to the state’s default, which is pursued by sustainability problems, 

inability and even unwillingness to repay the principal19 of the sovereign bonds. The 

default risk inherent in government’s debt instruments has a special quality because of 

the sovereign nature of the issuer that does not in itself indicate the presence of the 

risk sharing typical of investments20.  

17. Secondly, the financial situation of bonds’ issuer and future perspectives of debt 

repayment stipulate the risk which follows investment. Especially, the level of 

jeopardy is higher when the issuer has merely a developing market and collides with 

financial instability and hazard. Namely, such a state is Dagobah. 

18. Thirdly, Dagobah restructured its sovereign debt in 200121 meaning that the state may 

face financial obstacles in the future. Thus, at the time of the sovereign bonds 

transaction (2005) the possibility of Dagobah’s default seemed possible. Moreover, 

Dagobah was struggling with shortcomings of internal policy such as tax evasion and 

immense borrowing in financial markets22.  

19. Accordingly, the investment in sovereign bonds contains the element of risk. 

Furthermore, Dagobah’s financial situation has increased the level of risk in this case. 

Therefore, Claimant’s investment in the sovereign bonds has the element of risk. 

                                                 
18 Fedax N.V. v. The Republic of Venezuela, Decision of the Tribunal on Objections to Jurisdiction of 11 July 

1997, ICSID Case No. ARB/96/3., para. 19. 
19 W. Baer, D. Margot et.al, „Argentina’s Default and the Lack of Dire Consequences“ (2012) (Department of 

Economics City University London), Discussion Paper Series No. 10/09, p. 4. 
20 M. Waibel, supra note 12, p. 726. 
21 Uncontested Facts, para. 4 
22 Uncontested Facts, para. 3. 
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B. Sovereign Bonds Are Investments Pursuant to Interpretation of the Text of the 

Corellia-Dagobah BIT 

20. The Corellia–Dagobah BIT shall be elucidated in accordance with Art. 31(1) of 

Vienna Convention on the Law of Treaties: 

‘a treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose’.  

21. International judicial practice recognizes that the terms used in a treaty shall be 

interpreted in light of the parties’ common intention23. Thus, the parties’ aims play a 

compelling role in the interpretation. The following arguments stipulate that the 

sovereign bonds are investment under the Corellia–Dagobah BIT: 

22. Firstly, at the time of its conclusion Dagobah strived for financial stipulations of its 

economy24. The Treaty is considered as part of privatization and internationalization 

plan undertaken by Dagobah’s government to trigger economic growth.25 The 

preamble of the BIT recognizes desire of the “flow of private capital” and the 

“economic development” of the Parties, as well as the fortification of economic 

cooperation among the Parties.  Therefore, it recognizes the capital flow from both 

Parties. 

23. Secondly, the main goal of the BIT is encouragement and fortification of the bilateral 

investment. Due to the vague terms and non–exhaustive list of investment, Parties 

sought to give a broad scope of mutual relations. Dagobah has sought to attain capital 

from foreign investors for the implementation of its internal policy26. The acquisition 

of the sovereign bonds let the country to get necessary funds. Also shows the cross-

broad capital flow between the Parties. Hence, Calrissian’s owned sovereign bonds 

relate to the main purposes of the Corellia–Dagobah BIT.  

                                                 
23 Costa Rica v. Nicaragua (2009), International Court of Justice, ICJ. Reports 2009, para. 63. 
24 Uncontested Facts, para. 2 
25 Uncontested Facts, para. 2. 
26 Uncontested Facts, para. 2. 
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C. Salini Test Is Not Applicable in the Current Calrissian – Dagobah Dispute 

24. In the judicial practice arbitral tribunals refer to the Salini test27 in order to consider 

the investment. Though, this test is not applicable in the present dispute since the 

Treaty provides the notion of investment and this Tribunal is governed the Arbitration 

Rules of the Arbitration Institute of the Stockholm Chamber of Commerce. 

1. Salini Test Is Applicable Only for Interpretation of Investment under the ICSID 

Convention 

25. The need for the Salini test emanates from the absence of the notion of investment 

under Art. 25 of the ICSID convention28.  However, this convention is not applicable 

in Calrissian–Dagobah dispute. Tribunal is not restricted by the ICSID convention and 

it is not applicable. The further arguments support such conclusion: 

26. Firstly, the arbitral proceedings are governed by the Arbitration Rules of the 

Arbitration Institute of the Stockholm Chamber of Commerce. Hence, this Tribunal is 

not restricted by the Salini test. 

27. Secondly, if the fundamental objective of an investment treaty is to attract foreign 

capital, then the concept of an investment cannot be one in search of meaning in the 

pleadings submitted to an investment treaty tribunal that is established years, perhaps 

decades, after the decision to commit capital to the host state was made. It is for this 

reason that the approach advocated in Salini v Morocco, which combines inchoate 

‘typical’ investment characteristics’29.  

28. Thirdly, the ICSID convention is not applicable in Calrissian–Dagobah dispute. The 

core of the jurisdiction of this Tribunal – the notion of investment – is defined in Art. 

1 of the BIT. It is the primary source (lex specialis) for the analysis of the investment 

in this case.  

                                                 
27 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, Decision on Jurisdiction of 31 July 

2001, ICSID Case No. ARB/00/4. para. 41/52; C. Schreuer, The ICSID Convention: A Commentary, Cambridge 

University Press 2nd ed., 2001, p. 140. 
28 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (adopted 

18 March 1965, entered into force in 14 October 1966). 
29 Z. Douglas, The international law of investment claims, Cambridge University Press 1st ed., 2009, p. 190. 
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2. Salini Test not Applicable for This Tribunal Pursuant To the Recent Judicial 

Practice 

29. Pursuant to the recent judicial practice30 the Salini test is expressly exempted from the 

interpretation of the bilateral investment treaties. Then, it is not applicable in 

Calrissian–Dagobah dispute. The following arguments ground this conclusion: 

30. Firstly, even the ICSID jurisprudence acknowledges that the Salini criteria may be 

useful to further describe what characteristics contributions may or should have. They 

should, however, ‘not serve to create a limit, which the Convention itself nor the 

Contracting Parties to a specific BIT intended to create’31. Therefore, the Salini test 

shall not prevail over the notion of investment defined in the bilateral investment 

treaty. 

31. Secondly, if Tribunal decides, that the sovereign bonds fail to include some criteria of 

the test, it should not be decisive for the notion of investment under the Corellia–

Dagobah BIT. Recent investment tribunals’ decisions emphasize, that the Salini 

factors may contradict bilateral investment treaties and ‘numbers of BITs across the 

world express the definition of “investment” more broadly than the Salini Test’32. 

32. Accordingly, the Salini test is not applicable. In this case, the sovereign bonds were 

issued in order to attract international investments in Dagobah and the notion of 

investment is expressed in Art. 1 of the Treaty. Thus, the Salini test shall not restrict 

real Parties intentions. 

 

                                                 
30 Abaclat supra note 2, para. 363.  
31 Abaclat supra note 2, para. 364. 
32 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, Award of 24 July 2008, ICSID Case No. 

ARB/05/22, para. 314. 
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III. TRIBUNAL IN THE PRESENT DISPUTE IS BOUND BY THE PCA 

TRIBUNAL’S DECISION  

A. The PCA Arbitral Tribunal’s Decision Is Binding under the Art. 7(2) of the 

Corellia-Dagobah BIT  

33. According to Art. 7(2) of the Corellia–Dagobah BIT a dispute between the Parties 

shall be submitted to an arbitral tribunal for binding decision in accordance with the 

applicable rules of international law.   

34. Corellia commenced arbitral proceedings against Dagobah, requesting for the 

interpretation of whether the sovereign bonds falls within the notion of investment 

under the Art. 1 of the BIT.33 The PCA Tribunal found that ‘the language of this 

article is broad and permissive enough to allow the acquisition of sovereign bonds to 

be qualified as an “investment” within the meaning of the BIT and investors are 

entitled to the treaty’s protection, including its investor-State dispute settlement 

mechanism’.34   

35. As a result, the Parties of the BIT envisage the sovereign bonds as investment under 

the Treaty. The dispute between Calrissian and Dagobah relates to the application of 

the BIT and the notion of the sovereign bonds under it. Therefore, the merits of both 

disputes are the same. Therefore, the PCA Tribunal’s decision is decisive for the 

interpretation of the same debt instrument within the BIT. 

B. PCA Tribunal’s Decision Constitutes Indispensable Part of the Corellia – 

Dagobah BIT Pursuant to the Art. 31(3)(b) of the Vienna Convention  

36. The PCA Tribunal’s award reveals the subsequent practice of the application of Art. 1 

of the BIT. According to the art. 31(3)(b) of the Vienna Convention on the Law of 

Treaties, any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation should be taken in to account. The 

following arguments support this conclusion:  

                                                 
33 Uncontested Facts, para. 8 
34 Appendix 3. 
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37. Firstly, subsequent practice as an element of the treaty interpretation is well 

established in the contemporary practice of international courts and tribunals.35 

Together with the context, account shall be taken of certain matters extrinsic to the 

treaty, namely, any subsequent practice in the application of the treaty which 

establishes the agreement of the parties regarding its interpretation.36 

38. Secondly, states may delegate the power to resolve state-state disputes to arbitral 

tribunals. If the treaty parties could agree at any time on a binding interpretation of the 

treaty, they could use that authority to undermine not only investors' expectations but 

also tribunals' dispute resolution powers.37   

39. Thirdly, in states practice distinguished legal publicists from Oppenheim38 to 

Schwarzenberger39 agree, that any subsequent practice of the treaty’s application is 

relevant for its further interpretation. Such notion includes the application of treaties 

interpretation by judicial bodies. Moreover, in applying international law, international 

courts and tribunals may refer to previous judicial decisions and arbitral decisions to 

determine the applicable rules of international law.40  

40. Dagobah and Corellia entered into diplomatic negotiations in 2001 seeking to clarify 

the language of the BIT. However, after fruitless negotiations Corellia commenced 

arbitral proceedings in the PCA pursuant to the Treaty. The PCA arbitral tribunal 

noted that sovereign bonds are investment within the definition of the Corellia–

Dagobah BIT. It is a subsequent practice of application of the Treaty and important 

source of its’ interpretation. Therefore, the Tribunal must follow the PCA Tribunal’s 

award and regard the sovereign bonds as investment under Art. 1 of the BIT. 

                                                 
35 Vienna Convention on the Law of Treaties A Commentary (Springer-Verlag Berlin Heidelberg 2012), 543. 
36 R. Jennings, A.Watts, Oppenheim’s international law, Oxford University Press, Vol. I Longman 9th ed., 1996., 

p. 1275. 
37 Ibid, p. 183. 
38 Ibid, p. 1275. 
39 G Schwarzenberger, Myths and Realities of Treaty Interpretation (9 Virginia JIL 1 1968), p. 8. 
40 J. W. Salacuse, The law of investment treaties, Oxford University Press, 2009, p. 155.  
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IV. TRIBUNAL SHOULD RULE ON THE CLAIMS ASSERTED IN VIEW OF 

THE FORUM SELECTION CLAUSE CONTAINED IN THE SOVEREIGN 

BONDS 

41. It is noted in Vivendi that:  

‘A State may breach a treaty without breaching a contract, and vice 

versa’41. 

Calrissian does not raise any breach of contract claims but stresses unlawful 

Dagobah’s sovereign interference (the adoption of the SRA) and its responsibility for 

the violation of the Corellia–Dagobah BIT. Thus, the forum selection clause contained 

in the sovereign bonds is irrelevant for the tribunal in this dispute. 

42. The current arbitral jurisprudence establishes that ‘where a treaty claim is invoked, 

arbitral tribunals are called upon to […] adjudicate whether a sovereign state has 

actually respected or violated the international obligations which it accepted with 

regard to the investments made by nationals of the other sovereign state party to the 

same treaty’.42  

43. Forum selection clauses are clauses of a procedural nature aiming to determine the 

place of settlement of a dispute relating to a contractual performance.43 They are 

applicable only to claims based on contractual rights, and may not affect treaty claims, 

which the bond documents did neither anticipate nor deal with.44 These clauses are 

applicable only in disputes, deriving from a pure contract claim and irrelevant for a 

treaty claim.  

44. However, treaty and contractual claims operate on separate planes.45 The main 

separation between them is an intervention of the state. For instance, in the Abaclat v. 

Argentina case, the arbitral tribunal renders that:  

                                                 
41 Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, Decision on 

Annulment of 3 July 2002, ICSID Case No. ARB/97/3., para. 159. 
42 Daimler Financial Services AG v. Argentine Republic, Award of 22 August 2012, ICSID Case No. 

ARB/05/1., para. 163. 
43 Abaclat supra note 2, para. 379. 
44 Abaclat supra note 2, para. 498. 
45 M.Waibel supra note 12, p. 717. 
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“the present dispute does not derive from the mere fact that Argentina 

failed to perform its payment obligations under the bonds but from the 

fact that it intervened as a sovereign by virtue of its State power to 

modify its payment obligations towards its creditors in general 

[…]’46(emphasis added) 

45. In this case Dagobah has violated Claimant’s interests and legitimate expectation for a 

stable and predictable legal environment deriving from the Corellia–Dagobah BIT. 

A. Dispute in this Arbitration Derives from the Corellia – Dagobah BIT 

46. An investment treaty claim is the mean of vindicating these private or public law 

rights where the host state’s conduct has fallen short of the required standard of 

treatment prescribed by the investment treaty obligation.47 When an investor invokes a 

breach of a bilateral investment treaty by the host state (not itself party to the 

investment contract), the alleged treaty violation is by definition an act of ‘puissance 

publique’.48 Therefore, such a wrongful action shall be attributable to the state; in this 

case it is attributable to Dagobah.49 

47. Firstly, tribunals have jurisdiction over bilateral investment treaty claims, 

notwithstanding a forum selection clause in the contract.50 It is accepted that ‘where 

the fundamental basis of the claim is a treaty […], the existence of an exclusive 

jurisdiction clause in a contract between the claimant and the respondent state or one 

of its subdivisions cannot operate as a bar to the application of the treaty standard.51 

When claims, steaming from the treaty prevail under contractual, they are the primary 

issue of the dispute. They are linked with government’s actions. 

48. Secondly, the enactment of national act is a matter of implementation of state’s power. 

In recent disputes, concerning Argentina’s violation of the bilateral investment 

treaty,52 the arbitral tribunal recognizes that Argentina, which considered itself 

                                                 
46 Abaclat supra note 2, para. 324. 
47 A. Roberts supra note 53, 39. 
48 Z. Douglas supra note 3, 349. 
49 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts 

(2001), Art. 2. 
50 Lanco International Inc. V. Argentine Republic, Decision on Jurisdiction 11 December 1998, ICSID Case No. 

ARB/97/6., para. 32; See also Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine 

Republic, Decision on Annulment of 3 July 2002, ICSID Case No. ARB/97/3., para. 14. 
51 Ibid, para. 103. 
52 Agreement on the Promotion and Protection of Investments, Republic of Italy-Argentine Republic, May 22, 

1990 (entered into force Oct. 14, 1993).  
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insolvent, decided to promulgate a law entitling it not to perform part of its 

obligations. The Tribunal noted that ‘such a behavior derived from Argentina‘s 

exercise of sovereign power. Thus, what Argentina did, it did base on its sovereign 

power; it is neither based on nor does it derive from any contractual argument or 

mechanism’.53   

49. In contrary ‘a claim is to be considered a pure contract claim where the host state, party to 

a specific contract, breaches obligations arising by the sole virtue of such contract. This is 

not the case where the equilibrium of the contract and the provisions contained therein are 

unilaterally altered by a sovereign act of the Host State. […] Whilst the exercise of such 

power may have an impact on the contract and its equilibrium, its origin and nature are 

totally foreign to the contract‘.54 Thus, judicial practice acknowledges, that the breach, 

deriving from a sovereign’s act (namely, the adoption of a national act) is solely a 

violation of the Treaty in international plane. 

50. Calrissian claims are directed to Dagobah’s violation of the Treaty by the adoption of 

the SRA. Since the acquisition of the sovereign bonds in 2005 Calrissian had been 

protected by the Corellia – Dagobah BIT. Though, after seven years Dagobah adopted 

the SRA55 which violated the obligation of fair and equitable treatment under the 

Treaty and company’s legitimate financial expectations.  Leading publicists agree that: 

‘…where a state performs an act which is prohibited by a treaty to which it is a party, 

it will be responsible for a breach of international law to the other party’56. 

51. Most importantly, Dagobah, acts as a sovereign (puissance publique) by adopting 

SRA. The legislative power is exceptionally granted to the sovereign.57 It is 

established in the case law, that the sovereign’s decision on debt restructuring such 

actions were based on a sovereign decision of Argentina outside of a contractual 

                                                 
53 Abaclat supra note 1, para. 323. 
54 Ibid para. 318. 
55 Uncontested Facts, para. 17. 
56 C. Amerasinghe, “State Breaches of Contract with Aliens and International Law,” American Journal of 

International Law, vol. 58 (1964), p. 881. 
57 I. Brownlie, Principles of international law, Oxford University Press, 8th ed., 2013., p.288. 
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framework.58 Similarly in this dispute, Dagobah has exercised sovereign rights by 

adopting a national act, which contradicts to the Treaty.  

52. Despite that these debt instruments are governed by Dabogah’s law, it is founded that 

the municipal’s law applicability would not exclude the application of international 

law if there was an internationally wrongful act.59 Forum selection clause does not 

limit claims concerning the violation of international law.60 An exclusive jurisdiction 

clause in a contract cannot operate as a bar for the arbitration of the treaty standard.61  

53. Consequently, the Tribunal shall rule on the claims asserted in view of the forum 

selection clause contained in the sovereign bonds, because the dispute derives solely 

from the breach of the Treaty. 

B. Alteration of Forum Selection Clause Contained in the Sovereign Bonds Is 

Inconsistent with the Art. 26 of the Vienna Convention 

54. At the time of the purchase of the sovereign bonds, all disputes related to them shall be 

settled in the Courts of Dagobah.62 However, Dagobah unilaterally changed the forum 

selection clause without Corellian’s consent and therefore there is a breach of the 

Correlia – Dagobah BIT and not of the contract. 

55. According to Art. 26 of the Vienna Convention: 

“Every treaty in force is binding upon the parties to it and must be 

performed by them in good faith’. It means that ‘legal right to demand 

compliance and the legal duty to comply with the obligations imposed by 

the treaty”63  

56. In this case, Dagobah has unilaterally changed the forum – selection clause without 

Calrissian agreement.64 Therefore, CCO’s right for the equitable litigations on 

sovereign bonds have been violated since Dagobah’s decision to settle all disputes 

                                                 
58 Abaclat supra note 1 para. 325. 
59 Case of Norwegian loans (1957), International Court of Justice, ICJ Reports 1957, H. Lauterpach Separate 

Opinion. 
60 M. Sasso, Substantive law in investment treaty arbitration the unsettled relationships between international 

and municipal law, Walters Kluwer, 2010., p. 166. 
61 Vivendi supra note 63, para. 101. 
62 Uncontested Facts, para. 20. 
63 Vienna Convention on the Law of Treaties A Commentary supra note 51, 440. 
64 Uncontested Facts, para. 20. 
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arising from the sovereign bonds in the Courts of the Kingdom of Yavin. Moreover, 

the alteration is inconsistent with art. 2 of the BIT and constitutes the violation of the 

fair and equitable treatment of Calrissian. 
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V. DAGOBAH IS IN VIOLATION OF ART. 2(2) OF THE CORELLIA – 

DAGOBAH BIT 

57. Thus, under Article 2(2), Dagobah is required to accord fair and equal treatment to 

Claimant and its investments in Dagobah and refrain from impeding through 

discriminatory measures the management, maintenance, use, enjoyment or disposal of 

Claimant's investments. Article 2(2) of the Corellia - Dagobah BIT provide as follows: 

„Investments of each Party or of nationals of each Party shall at all 

times be accorded fair and equitable treatment and shall enjoy full 

protection and security in the territory of the other Party. “ 

58. Dagobah violated the standard of fair and equitable treatment provided the Article 2(2) 

of the Corellia-Dagobaht BIT, because (A) Art. 2(2) of the Corellia-Dagobah BIT 

establishes an independent standard of treatment that provides higher protection than 

IMS. However even (B) if the Art. 2(2) of the Corellia-Dagobah BIT establishes fair 

and equitable standard equal to IMS, Claimant submits that Dagobah was in violation 

of Art. 2(2) of the Corellia-Dagobah BIT. 

A. Article 2(2) of the Correllia - Dagobah BIT Establishes an Independent Standard 

of Treatment That Provides Higher Protection than IMS 

59. Fair and equitable treatment is a broad standard, encompassing such fundamental 

requirements as good faith, protection of legitimate expectations, due process and 

procedural propriety, non-discrimination, transparency, proportionality and freedom 

from coercion and harassment.65 The application of these requirements "depend[s] on 

the specific circumstances of the case at issue.66 It is also generally accepted that the 

fair and equitable standard is subjective standard that does not require a proving of bad 

faith by the State.67  

                                                 
65 Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, Award of 1 June 2009, ICSID Case 

No. ARB/05/15. MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, Award of 25 May 2004, 

ICSID Case No. ARB/01/7. Vivendi supra note 41. R. Dolzer and C. Schreuer, Principles of International 

Investment Law (Oxford University press 2nd ed. 2008), 145. 
66 R. Dolzer, Ch. Schreuer, Principles of International Investment Law, Oxford University Press 2nd ed., 2008,  p. 

139. See also Ch. Schreuer, “Fair and Equitable Treatment in Arbitral Practice”, The Journal of World 

Investment & Trade (2005), vol. 6, 357. National Grid p.l.c. v. Argentine Republic, Award of 8 November 

2008, UNCITRAL. 
67  National Grid v. Argentine supra note 66. 
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60. Many discussion whether the standard of fair and equitable treatment if broader than 

the international minimum standard and some tribunal may say that the interpretation 

of fair and equitable standard shall be limited to the content of the international 

minimum standard; however, Claimant in this dispute submits that fair and equitable 

standard established in the Article 2(2) of the Corellia – Dagobah BIT includes an 

obligation to afford addition treatment beyond the requirements of the minimum 

standard under international customary law concerning the treatment of foreigner 

investors.  

61. Different conceptions of fair and equitable standard of treatment are used by the 

arbitral tribunals. For instance, Francis A. Mann opined that that fair and equitable 

treatment is an overriding general duty which encompasses other standards and 

certainly the international minimum standard for the treatment of aliens:  

“[t]he terms ‘fair and equitable treatment’ envisage conduct which goes 

far beyond the minimum standard and afford protection to a greater 

extent and according to a much more objective standard that any 

previously employed form of words. […] The terms are to be understood 

and applied independently and autonomously.”68 

62. In Mondev, the tribunal held that the content of the minimum standard today cannot be 

limited to the content of customary international law as recognized in arbitral 

decisions in the 1920s.69  

63. In the same vein, it is established in UNCTAD position paper on the meaning of fair 

and equitable treatment that fair and equitable treatment is not synonymous with the 

international minimum standard.70 

64. However, in order to ascertain the content and define the BIT standard of fair and 

equitable treatment it is necessary to refer to the preamble of the Corellia – Dagobah 

BIT, to consider legitimate expectations of the parties under the dispute, and to refer to 

wording of the Article 2(2) of the Correlia-Dagobah BIT. 

                                                 
68 F.A. Mann, “British Treaties for the Promotion and Protection of Investments,” (1982) 52 Brit. & B. 

International Law, 244.   
69 Mondev Intl. Ltd. v. United States of America, Award of 11 October 2002, ICSID Case No. ARB (AF)/99/2, 

para. 123.   
70 United Nations Conference on Trade and Development (UNCTAD), Fair and Equitable Treatment (1991), 

No. E. 99, II.D.15,12.   
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65. Firstly, Contrary interpretation would contravene principles of treaty interpretation 

under Article 31(1) of the Vienna Convention as well as intent of the contracting 

parties. Arbitral tribunals in CMS v Argentina71, LG&E v. Argentina72, Siemens v 

Argentina73 came to the conclusion that a high threshold of the preamble is necessary 

for ascertaining that fair and equitable standard of treatment under the respective BIT 

is higher than international minimum standard under international customary law.  

66. Parties to the Corelia-Dagobah BIT agreed on the Article 2(2) by “desiring to promote 

greater economic cooperation”, and “agreeing that a stable framework for investments 

will maximise effective utilization of economic resources and improve living 

standards” and in this course extended the scope of fair and equitable standard of 

treatment. 

67. Secondly, the concept of fair and equitable treatment must be analysed with due 

consideration of the legitimate expectations of the investors.74 The content of 

legitimate expectations of investors has to be considered in the light of the 

circumstances of each case.75 

68. The Claimant‘s legitimate expectations concerning its investment principally relied on 

general facts: Dagobah was deemed an emerging market and maintained a relatively 

stable economy,76 the Corellia – Dagobah BIT was part of privatization and 

internationalization plan undertaken by Dagobah’s government to stimulate economic 

growth,77 Dagobah’s representations as to its “commitment to a more stable economy and 

financial sector”78 and also on the structure of Dagobah’s economy which mostly relied on 

financing through borrowing79. 

                                                 
71 CMS Gas Transmission Company v. The Argentine Republic, Award of 12 May 2005, ICSID Case 

No.ARB/01/8, para. 254. 
72 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, Award of 

25 July 2007, ICSID Case No. ARB/02/1, para. 131. 
73  Ibid, para 290-291. 
74 El Paso Energy International Company v. the Republic of Argentine, Award of 27 April 2011, ICSID Case 

No. ARB/03/15, para. 358. 
75 Noble Ventures v. Romania, Award of 12 October 2005,  ICSID Case No. ARB/01/11, para. 181.   
76  Uncontested Facts, para 1. 
77  Ibid, para 2. 
78 Arbitration Institute of the Stockholm Shambers of Commerce, Procedural Order No. 2, 23 June 2014, 

Appendix 6, para.18. 
79 Appendix 4, p. 1. 
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69. Third, the Corellia – Dagobah BIT does not contain any reference neither to the 

minimum standard of treatment under customary international law nor to other 

principles of international law. Even if Article 2(2) referred to principles of 

international law, fair and equitable standard would be interpreted in accordance with 

all relevant sources of international and that it is not limited in its interpretation to the 

international minimum standard.80   

70. [siaip praktikoje, kai buvo vienodas vordingas, pasake, kad nera]. According the 

arbitral practise when interpreting FET clause with exact wording, FET has brad 

meaning. Tribunal in Azurix Corp. v. The Argentine Republic case referred to a 

respective article of the BIT where fair and equitable standard was established exactly 

by the same wording as it is described in Article 2(2) of the Correlia-Dagobah BIT, 

and held that:  

“The clause, as drafted, permits to interpret fair and equitable treatment 

and full protection and security as higher standards than required by 

international law. The purpose of the third sentence is to set a floor, not 

a ceiling in order to avoid a possible interpretation of these standards 

below what is required by international law.”81 

71. All the above provided arguments show that Article 2(2) of the Correllia - Dagobah 

BIT is not synonymous with the minimum standard of treatment recognized in 

customary international law and provides a higher standard of treatment. With 

reference to the content of fair and equitable treatment provided above, the Claimant 

will submit that (1) Dagobah failed to maintain a stable and predictable legal 

environment for the Claimant investment; and (2) 

1. Dagobah Failed to Maintain a Stable and Predictable Legal Environment for 

Claimant’s Investment 

72. Many tribunals have stated that fair and equal treatment standard includes the 

requirement of a stable legal framework for the investment.82 As emphasized by the 

tribunal in LG&E v. Argentina, fair and equitable treatment: 

                                                 
80 Vivendi supra note 41, para 185.  
81 Azurix Corp. v. Argentina, supra note  Award of 14 July 2006, ICSID Case No. ARB/01/12, para. 361.   
82 LG&E. v. Argentine supra note 72, para. 125; Occidental E1ploration & Production Company v. The 

Republic of Ecuador, Final Award of 1 July 2004, LCIA Case No. UN 3467, para. 183.  
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„Consists of the host State's consistent and transparent behaviour, free of 

ambiguity that involves the obligation to grant and maintain a stable and 

predictable legal framework.“83 

73. Dagobah did not maintained a stable and predictable legal environment by providing 

a power for 75 % of all bondholders to decide on bonds exchange offer and by 

adopting the collective action mechanism with retroactive effects through the 

enactment of the SRA.  

74. Tribunal in Duke Energy v. Ecuador case referred to several decisions where fair 

and equitable standard was considered and held that a stable and predictable legal 

environment is an essential element of fair and equitable treatment standard:  

„These tribunals have repeatedly concluded based on the specific 

language concerning fair and equitable treatment, and in the context of 

the stated objectives of the various treaties, that the stability of the legal 

and business framework in the State party is an essential element in the 

standard of what is fair and equitable treatment.“ 

75. The tribunal in Occidental Exploration and Production Co. v. Ecuador also stated that 

the stability of the legal and business framework is thus an essential element of fair 

and equitable treatment and nevertheless opined that there is certainly an obligation 

not to alter the legal environment in which the investment has been made. 84  

76. The stable and predictable legal environment is of significant importance to investor 

because its decision to make an investment is based on an assessment of the state of 

the law and the totality of the legal environment at the time of the investment. 85 

Therefore a host State is obliged to defend and secure the foundation on the basis of 

which it attracted foreign investment. 86 

77. The tribunal in Saluka v. Czech Republic explained that: 

"[a]n investor's decision to make an investment is based on an 

assessment of the state of the law and the totality of the legal 

environment at the time of the investment as well as on the investor's 

                                                 
83 Ibid, para. 131. 
84 Occidental Exploration v. Ecuador, supra note 82, para. 191.   
85 Saluka Investments BV (The Netherlands) v. The Czech , Partial Award of 17 March 2006, UNCITRAL, para. 

301. 
86 CME Czech Republic B. V. (The Netherlands) v. The Czech Republic, Partial Award of 13 September 2001, 

UNCITRAL, para. 611. 
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expectation that the conduct of the host State subsequent to the 

investment will be fair and equitable."87(emphasis added) 

78. Subsequently, since Dagobah restructured its sovereign debt and in this course made a 

change in its legal environment on the basis of which the Claimant was induced to 

make its investments thus constitutes Article 2(2) of the Corellia-Dagobah BIT. 

79. With respect to the factual scenario, Correlia has always had close diplomatic and 

economic relationships with Dagobah and Dagobah was deemed an emerging market 

that maintain a relatively stable economy, investors from Correlia brought Dagobah’s 

bonds two times (i) at the last decade of XX century, and (ii) in 2005.  

80. Several investors from Correllia suffered major loses when Dagobah‘s government 

failed to meet its debt obligations and restructured its sovereign debt on 7 May 2001 

and reduced the bonds’ face value by 43 %. The sovereign debt restructuring process 

was implemented under the recommendations of International Monetary Fund (IMF) 

that were aimed to prevent further increase of Dagobah’s debt and another future 

crisis. Dagobah also claimed that it had implemented the recommendations issued by 

international multilateral institutions in the years following its 2001 default.88 

81. Nevertheless, after the first sovereign debt restructuring in 2001 Dagobah’s 

government made representations as to its commitment to a more stable economy and 

financial sector and issued the new sovereign bonds in August 2003 when Dagobah‘s 

economic crisis was almost undergone.  

82. Based on optimistic estimation of Dagobah’s economic capacity89 and following the 

fact that Dagobah’s economy seemed stable and shoved signs of recovery90, investors 

from Correlia acquired Dagobah’s sovereign bonds in 2005.  

83. With reference to above mentioned, the investors from Correlia had a reasonable basis 

to believe that Dagobah will remain a stable and predictable legal environment. This 

Claimant’s expectation is based on the conditions offered by the host state at the time 

of the investment. 

                                                 
87 Saluka v. Czech Republic supra note 85, para. 322. 
88 Appendix 4, 1. 
89 Ibid, 1. 
90 Appendix 6, para.12.  
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84. Dagobah took damaging measures that destroyed the key guarantees of the regulatory 

framework under which the Claimant expected to receive income. These measures 

were at odds with the stability and predictability of the investment framework required 

by the principle of fair and equitable treatment. Unpredictable and incomprehensible 

legal environmental occurred in such concerns: 

84.1 sovereign bonds regime was changed without the consent of all sovereign bonds 

owners and consequently new obligations were applied to the original 

bondholders;91 

84.2 value of original bonds provided on the original bonds’ issuance date in August 

2003 was changed;92 

84.3 new bonds included collective actions mechanism with retroactive effects 

through the enactment of the SRA.93 

85. Tribunals have not hesitated to find a violation of fair and equitable treatment when 

the host State has transformed the legal environment under which an investment was 

made. In National Grid v. Argentina, the tribunal concluded that Argentina had 

breached the standard of fair and equitable treatment inter allia because new 

legislation had fundamentally change the applicable remuneration regime: 

“It fundamentally changed the legal framework on the basis of which 

the Respondent itself had solicited investments and the Claimant had 

made them […].”94 

86. Claimant in this dispute agrees that Dagobah has a right to change its laws or 

regulations. It was never Claimant’s position that the Corellia-Dagobah BIT 

imposes and absolute obligation not to alter the regulatory framework. However as 

the Claimant in El Paso v. Argentina case stated that the complete alteration of the 

regulatory framework in a manner that does not reasonably protect existing capital 

                                                 
91 Uncontested Facts, para. 17. 
92 Uncontested Facts, para. 18. 
93 Uncontested Facts, para. 21. 
94 National Grid v. Argentina supra note 66, para. 179.  
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investments promoted by the government necessarily frustrates the legitimate 

expectations of investors.95 

87. Nevertheless, it is also well established that investment treaties seek to enhance the 

stability of the investment climate and reduce political risk.96 After turning to the 

Preamble provided in a respective BIT, the tribunal in CMS v Argentina case stated 

that in case the parties to the respective BIT declares its intentions as to maintain a 

stable framework for investments and maximum use of economic resources, there can 

be no doubt that a stable legal environment is an essential element of fair and equitable 

treatment of the respective BIT. 97 

88. Interpreted in its context and in the light of the object and purpose of the Corellia-

Dagobah BIT, to maintain “a stable framework for investment that would maximize 

utilization of economic resources and improve living standards" fair and equitable 

standard in Article 2(2) includes requirement of a stable and predictable legal 

environment for the investment. 

89. Dagobah lured investors like the Claimant into investing its sovereign bonds by 

presenting them that the investment will be governed by a stable legal regime. With 

reference to all the facts and observations provided above, Dagobah’s actions in 

changing the legal framework on the basis of which it had solicited Claimant’s 

investments in sovereign budget violated Article 2(2) of the Corellia – Dagobah 

BIT.  

2. Dagobah Acts in a Manner Contrary to Procedural Propriety and Due Process 

90. Procedural propriety and due process are vital elements of the fair and equal 

treatment standard in Article 2(2) of the Corellia-Dagobah BIT.98 The fair and 

equitable treatment standard requires that the host state must never disregard the 

                                                 
95 El Paso Energy v. Argentine supra note 74, para. 351.  
96 N. Rubins and S. Kinsella, Interational Investment, Political Risk and Dispute Resolution (2005), the Journal 

of World Investment and Trade, Vol. 8, No 1, 1 et seq.  
97 CMS v. Argentine supra note 71, para. 274. 
98 Principles of International Investment Law supra note, 154-155. Mohammad Ammar Al-Bahloul v. Republic 

of Tajikistan, Partial Award on Jurisdiction and Liability 2 September 2009, SCC Case No V (064/2008) 

Partial Award on Jurisdiction and Liability, para 221. 

http://www.italaw.com/sites/default/files/case-documents/ita0023_0.pdf
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principles of procedural propriety and due process and must grant the investor 

freedom from coercion or harassment by its own regulatory authorities.99  

91.  Dagobah has not met these requirements in preparing, adopting and implementing 

of the SRA, because firstly, the preparation of the SRA has taken place without 

transparency. Dagobah did not invite the bondholders to participate in drafting of 

SRA.100 It is well established that where changes in the regulatory framework of the 

host State deprive an investor of acquired rights, due process requirements of 

notification and an opportunity to be heard also apply.101 

92. After the SRA was enacted Dagobah published an invitation to participate in the 

restructuring process on the relevant government agencies websites102 and in this 

course invited bondholders to participate in the restructuring process. All the 

bondholders were required to declare their intent to do so only within three working 

days from the date of publication in order to be eligible members of the consultative 

committee.103 However it shall be objectively declared that the term to express an 

intention to participate in a process of drafting an act was too short. 

93. Claimant expressed its interest to participate in implementation of debt restructuring 

process, however missing a significantly short deadline provided to it, Dagobah 

denied such expression of the Claimant’s interest.  

94. Consequently, implementing the restructuring process, Dagobah consulted only a 

committee representing the owners of approximately 50 % of the aggregate nominal 

value of the bonds that would be affected before making the offer of 29 November 

2012104 and the Claimant was not allowed to take part in it. 

95. Secondly, the preparation of the SRA has taken place without proper justification or 

analysis of their impact. Preparation and adoption of the SRA was only based on 

IMF recommendations of 14 September 2014 where IMF suggested implementing 

                                                 
99 Saluka v. Czech Republic supra note 84,  para 308. 
100 Appendix 6, 21.  
101 A. Newcombe, L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment, Kluwer Law 

International ed. 2009, p. 292-293. 
102 Arbitration Institute of the Stockholm Chambers of Commerce, Procedural Order No. 3, 1 September 2014, 

Appendix 7, para35. 
103 Ibid., para. 35. 
104 Procedural Order No. 2, para 21. 
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sovereign debt restructuring.105 Dagobah has not prepared any other analysis despite 

the fact that IMF suggested several other measures that would enable the state to 

reduce its debt to GDP ratio to a more acceptable level within the next decade.106  

96. Tribunal in Azurix Corp. v. The Argentine Republic case held that investors have 

legitimate preference to request for a study in the context of new legislation that 

fundamentally changes investment environment.107 

97. Such conduct is impermissible under the standard of fair and equitable treatment and 

particularly so when it aims to coerce an investor into surrendering contractual 

rights.108 

B. Dagobah Violated Art. 2(2) of the Corellia-Dagobah BIT Even if the Protection 

Provided by the FET Standard Is Equal to Protection of the IMS 

98. Even if Article 2(2) referred to principles of international law, fair and equitable 

standard would be interpreted in accordance with all relevant sources of 

international and that it is not limited in its interpretation to the international 

minimum standard.109   

99. The Tribunal in Allex Genin v Estonia case opined that while the exact content of 

this standard is not clear, the fair and equitable standard shall be understood as to 

require international minimum standard of treatment that is separate from domestic 

law is, indeed, a minimum standard.110 Further the Tribunal described that:    

„acts that would violate this minimum standard would include acts 

showing a wilful neglect of duty, an insufficiency of action falling far 

below international standards, or even subjective bad faith.“111 

100. Tribunal in Allex Genin v Estonia case, concluding that fair and equitable treatment 

requires the international minimum standard of treatment, analysed whether the state 

acted in a transparent procedural manner. Clamant has already submitted that 

                                                 
105 Uncontested Facts, para. 15. 
106 Ibid. 
107 Azurix  v. Argentine supra note 81, para. 378. 
108 Vivendi supra note 63, para. 37-39; See also LGE&E v. Argentine supra note 72, para. 137. 
109 Vivendi supra note 63, para 185.  
110 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, Award of 25 June 2001, 

ICSID Case No. ARB/99/2, para 357. 
111 Ibid, para 357.  
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Dagobah acted in a manner contrary to procedural propriety and due process in the 

Section 2 of the Chapter IV in this Statement of Claim.  

101. Therefore, since Dagobah has not ensured the transparent and reasonable process 

and acted in a manner contrary to procedural property, the tribunal in this dispute 

shall declare that the Respondent violated the standard of fair and equitable 

treatment provided in the Art. 2(2) of the Corellia-Dagobah BIT. 
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VI. DAGOBAH’S ACTIONS ARE NOT EXEMPTED FROM BREACHING THE 

CORRELIA-DAGOBAH BIT 

102. Article 6(2) establishes a plea of necessity and defines that such exemption may be 

applied only upon emergency circumstances applying the most reasonable measures 

to protect state’s essential security interests. Article 6(2) of the Corellia-Dagobah 

BIT provides as follows:   

„Nothing in this Treaty shall be constructed <…> to preclude a Party 

from applying measures that are necessary for the fulfilment of its 

obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential 

security interests.“ (emphasis added) 

103. It is well established that the state of necessity is an exemption from state’s 

responsibility and may be applied only when all needed conditions are fully 

fulfilled.112 Application of the state of necessity "depend[s] upon the circumstances 

of the particular case which must to be imminent and urgent”113 and is always 

restrictive.  

104. The implementation of the sovereign debt restructuring is in violation of the Article 

6(2) of the Correlia-Dagobah BIT since (A) parties have not included financial crisis 

as a circumstance precluding state’s wrongfulness in the Correlia - Dagobah BIT; 

and (B) Dagobah’s responsibility is not precluded under a customary international 

law. 

A. Parties Have Not Included Financial Crisis as a Circumstance Precluding State’s 

Wrongfulness in the Correlia - Dagobah BIT 

105. Since a general rule that a treaty will take precedence over customary international 

law is well established, a state of necessity does not justify exoneration from state 

responsibility under Article 6(2) of the Corellia-Dagobah BIT. 

106. Claimant further will demonstrate that (1) neither text of the Article 6(2) nor object 

and purpose of the Corellia – Dagobah BIT include financial crisis as a state of 

                                                 
112 Marie Christine Hoelck Thjoernelund, “State of Ncessity as an Exemption from State Responsibility for 

Investments”, Max Planck Yearbook of United Nations Law, Vol. 13, (2009), 425. 
113 A.D. McNair (ed.), “International Law Opinions, Cambridge, University Press, (1956), Vol. II, 232. 
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emergency; and (2) financial stability is not considered as essential security interest 

under the Article 6(2) of Corelia-Dagobah BIT; and (3) contributory fault precludes 

even possible application of necessity. 

1. Neither Text of the Art. 6(2) nor the Object and Purpose of the Corellia – 

Dagobah BIT Include Financial Crisis as a State of Emergency 

107. Article 31 of the Vienna Convention instructs tribunals to be attuned to object and 

purpose in constraining the ordinary meaning of terms including in the treaties.  

108. Since neither the text of the Art. 6(2) nor the object and purpose of Corellia-

Dagobah BIT does not refer to any wording resemble to “financial stability” due to 

state of necessity, financial stability is not considered as an essential security 

interest. 

109. Art. 6(2) of the Corellia- Dagobah BIT is not self-judging parties to the Treaty may 

not be the sole judge of when the situation requires of the kind envisaged by the 

Article. The same perception was followed in Enron Corp v Argentina case.114 

110. Preamble of the Correlia – Dagobah BIT aims to “stimulate the flow of private 

capital and the economic development” and desired “to promote economic 

cooperation” it may be argued that being a specialised treaty, Corellia-Dagobah BIT 

aims to promote investments and economic crisis was precisely when investors 

needed the protection offered by the Treaty.  

111. With reference to the above, the Claimant submits that in case the Parties to the 

Treaty intended to include financial stability as a circumstance precluding state’s 

responsibility, they would have been done that.  

2. Financial Stability Is Not Essential Security Interest Under the Art. 6(2) of the 

Corellia – Dagobah BIT  

112. Economic crisis that Dagobah undergone does not exempt Dagobah from 

responsibility in the light of state of necessity since financial stability is not essential 

security interest under the Article 6(2) of the Corellia – Dagobah BIT.  

                                                 
114 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, Award of 22 May 2007, ICSID Case 

No. ARB/01/3, para 324. 
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113. Corellia-Dagobah BIT is an international treaty and therefore it should be 

interpreted in accordance with the norms of interpretation established by the Vienna 

Convention. Article 31(1) of the Vienna Convention reads as follows:   

"A treaty shall be interpreted in good faith in accordance with the 

ordinary meaning given to the terms of the treaty in their context and in 

the light of its object and purpose." 

114. It is clearly, that interpretation must give meaning and effect to all the terms of a 

treaty however an interpreter is not free to adopt a reading that would result in 

reducing whole clauses or paragraphs of a treaty to redundancy or in utility. 

115. Prof. Dolzer in EDF and others v. Argentine argues that „these [state of necessity] 

rules must be construed in a strict and narrow manner for they operate as a 

limitation to the fundamental international legal principle of pacta sunt 

servanda“.115 Tribunals have also stated that interpretation of exemption concerning 

state of necessity shall be restrictive. 116 

116. Essential security interest is interpreted between words which refer to circumstances 

of physical strive and read in its proper context unmistakably indicates a nationwide 

situation of physical conflict and insurrection of such proportions as to constitute an 

emergency.117 For instance, in the “Russian Fur Seals” controversy of 1893, the 

“essential interest” to be safeguarded against a “grave and imminent peril” was 

natural environment. 

117. 1998 UNCTAD report shows clearly that the term “national emergency” may not 

refer to economic situations as it explains that: 

“The inclusion of a provision on compensation for losses by war and 

civil disturbance in BITs is justified because situations of war or civil 

war are often exceptions to insurance contracts (or may need specific 

                                                 
115 EDF International S.A., SAUR International S.A. and León Participaciones Argentinas S.A. v. Argentine 

Republic (2012), ICSID Case No. ARB/03/23, Award, para 510. 
116 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic (2007), ICSID Case No. ARB/01/3 

(also known as: Enron Creditors Recovery Corp. and Ponderosa Assets, L.P. v. The Argentine Republic), 

Award, para 325.  
117 National Grid v. Argentine supra note, para 214. 
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coverage) and are often treated differently from government action in 

time of peace..”118 

118. International precedents prove that economic reasons are not considered reasonable 

circumstance to preclude state’s wrongfulness. In cases where a bilateral investment 

agreements include similar provisions tribunals have been already presumed that 

such provisions from their nature commonly refer to ‘war and civil disturbance” 

clauses or ‘losses due to war” clauses and it has nothing related to economic crisis 

as such.119  

119. Since the extent to which a given interest is “essential” depends on all circumstances 

and cannot be prejudged120 factual scenario shows that Dagobah’s financial stability 

was not an ‘essential security interest’. Dagobah’s habitants made only several 

demonstrations in the capital and larger cities.121  

120. Additionally, Art. 6(2) of the Corellia-Dagobah BIT shall be interpreted in relation 

to the Art. 3 of Corellia-Dagobah BIT which upon its text is limited to cases of 

physical destruction of property caused by force in circumstances of armed conflict 

and in any way does not refer to economic emergency. 

121. Thus, Art. 6(2) establishes a minimum scope of situations to preclude state’s 

responsibility and does not refer to economic emergency. Notwithstanding, it is 

generally accepted that respective articles of a bilateral investment treaty is 

inseparable from the customary international law standard insofar as the condition 

for operation of state of necessity are concerned.122  Further the Claimant will show 

that there is no basis to preclude Dagobah’s responsibility under the international 

customary law. 

                                                 
118 United Nations Conference on Trade and Development (UNCTD), Bilateral Investment Treaties in the Mid-

1990s (1998), p.75. 
119 BG Group v. Argentine supra note, para 377. 
120 James Crawford, the International Law Commission‘s Articles on State Responsibility, Cambridge University 

Press, (2002), p. 183. 
121 Procedural Order No. 3, Question 38. 
122 Enron v. Argentine,  supra note 114 para. 334. 
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B. Dagobah’s Responsibility Is Not Precluded under International Customary Law 

122. Financial crises that Dagobah undeone does not fall within the scope of the state of 

necessity defense under international customary law.  

123. International Court of Justice in Gabcikovo-Nagymaros123 case has stated that “the 

state of necessity is a ground recognized by customary international law for 

precluding the wrongfulness of an act not in conformity with an international 

obligation” and followed this position latter in Israel Security Wall124 case. 

124. Article 25 of State’s responsibility for Internationally Wrongful Acts of 

International Law Commission (thereafter as the ARISWA)125 are established to 

“promote the progressive development of international law and its codification“126 

and provides fundamental requirements that need to be satisfy in order to preclude 

state’s wrongfulness.127  

125. While ARISWA are not binding document for any state, it reflects customary rules 

in most of its articles and therefore is applied in this arbitration.  

126. According to the Commission, the state of necessity can only be invoked under 

certain strictly defined conditions which must be cumulatively satisfied. The 

ARSIWA Article 25 is formulated in the negative and it reflects the drafters’ intent 

to substantially limit the application of the state of necessity defence to safeguard 

against possible abuse.128 The judicial control must be a substantive one as to 

whether all the requirements under customary law have been met and can thereby 

preclude wrongfulness.129 

                                                 
123 Gabčikovo-Nagymaros Project (Hungary v. Slovakia) (1997) Judgement , International Court of Justice, ICJ 

Reports 1997, para. 51. 
124 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004) International 

Court of Justice Advisory Opinion, ICJ Reports 2004, para. 30. 
125 Responsibility of States for Internationally Wrongful Acts, International Law Commission, 2001. 
126 United Nations General Assembly Resolution, A/RES/174(II), 21 November 1947.  
127 Gabčikovo-Nagymaros Project supra note 132, para. 51-52. 
128 James Crawford, the International Law Commission‘s Article on State‘s Responsiility: Introduction, Text and 

Commentaries, p. 178. 
129 Enron v. Argentine supra note 124, para. 339; See also Gabcikovo-Nagymaros Project supra note 132, para. 

51. 
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127. Tribunals in several cases treated the state of necessity as a most exceptional remedy 

subject to very strict conditions since otherwise it would open the door to elude any 

international obligation.130 Additionally, it is well established that:  

“Necessity must be construed strictly and objectively, not as an easy 

escape hatch for host states wishing to avoid treaty obligations which 

prove difficult.”131 

128. Claimant submits that when designing a necessity clause, states recognise the 

treaty’s significant role in attracting foreign direct investment132 and the need to 

calibrate it with their responsibilities towards international constituencies and 

domestic interests in times of emergency.133 

129. The cases show that necessity has been invoked under very limited conditions and 

aimed to preclude the wrongfulness of acts contrary to a broad range of obligations 

that are customary or conventional in origin.134 

130. In the Societe Commerciale de Belgique case the Greek Government owed money to 

a Belgian company under two arbitral awards but pled the country's serious 

budgetary and monetary situation as a necessity thatprecluded its obligation to pay. 

The Court implicitly accepted the principleof necessity but declined to declare 

whether the Greek Government was within its rights to assert the defense in that 

instance.135 

131. As regards an international practice upon similar circumstances, five out of seven 

tribunals that have reviewed Argentina’s state of necessity defence against similar to 

those in this case have ruled that the State failed to meet the elements of ARISWA 

Article 25 and rejected a plea of necessity. 136  

                                                 
130 Enron v. Argentine ibid, para. 304; See also National Grid v. Argentina supra note 78, para. 257. 
131 EDF v. Argentine supra note 115, para 1171. 
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nad Development, 96. 
133 Diane A. Desierto, Necessity and National Emergency Clauses– Sovereignty in Modern Treaty Interpretation 

(Yale Law School 2012), 187-188. 
134 Commentary on Articles Responsibility of States for Internationally Wrongful Acts, p. 183. 
135 Permanent Court of International Justice, Society Commerciale de Belgique Case (1938), Judgment No. 31.   
136 CMS v. Argentine; Enron Corporation v. Argentine; Sempra Energy v. Argentine; BG Group v. Argentine; 

National Grid v. Argentine. 
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132. With respect to factual scenario, Respondent may provide no evidence that the 

sovereign restructuring was of actual necessity. In 2007 economy slowed 

significantly in many countries over the world and even advanced economies were 

expected to face large public debts, rising real interest rates and very slow growth.137 

As a consequence, many states suffered economic difficulties.   

133. Respondent provides no evidence that the sovereign restructuring was of actual 

necessity. Since 2007 economy slowed significantly in many countries over the 

world and even advanced economies were expected to face large public debts, rising 

real interest rates and very slow growth. As a consequence, many states suffered 

economic difficulties.   

134. With reference to the above mentioned and taking into account the facts of this case, 

further the Claimant will show that the Respondent’s responsibility is not precluded 

under international customary law as (1) sovereign debt restructuring was not the 

only way to address financial turmoil under the Article 25(1)(a) of ARISWA and (2) 

Dagobah’s financial turmoil was not a serious and immanent peril under the Article 

25(1)(a) of ARISWA. 

1. Sovereign Debt Restructuring Was Not the Only Way for Dagobah to Address 

Financial Turmoil Under the Art. 25(1)(A) of ARISWA 

135. According to S.P. Jagota, a member of the International Law Commission, such 

requirement implies that it has not been possible for the State to “avoid by any other 

means, even a much more onerous one that could have been adopted and maintained 

the respect of international obligations. The State must have exhausted all possible 

legal means before being forced to act as it does.“138 Any act that goes beyond the 

limits of what is strictly necessary “may not be considered as no longer being, as such, 

a wrongful act, even if justification of the necessity may have been admitted.”139 

136. Tribunal in CMS v. Argentina case held that Argentina had a choice of measures that: 

“the necessity plea is excluded if there are other (otherwise lawful) means available, 

                                                 
137 Sudarshan Gooptu and Carlos A. Primo Braga, Debt Management and the Financial Crisis, p. 207. 
138 United Nations, Report A/CN.4/SER.A/1980, 155, p. 175. 
139 Ibid, p. 175.  
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even if they may be more costly of less convenient”.140 Tribunals in Sempra v. 

Argentina141 and EDF International v Argentina142 followed the same approach. 

137. It is well established by international tribunals that high burden of proof is required to 

establish that measures taken to safeguard an essential interest against a grave and 

imminent peril were the only means available.143 

138. Reasonable alternatives to the measures were open for Dagobah. IMF also suggested 

to reduce investments in infrastructure and other austerity measures, however 

Dagobah neither consider these options nor intervene any of them except sovereign 

debt restructuring.144  

139. Dagobah did not prove that the SRA were of actual necessity since Dagobah did not 

initiate renegotiation with bondholders, adaptation and postponement of payments. 

Tribunal in CMS v. Argentina case opined that the state has to renegotiate the issue 

with the investor but the essence of the international obligations has been kept 

intact.145 

140. Therewith, since Dagobah did not provide any of the additional analysis, it may be 

argued that it relied on its own self-serving and unsupported assertions without 

inquiring what other measures could have been adopted instead of sovereign debt 

restructuring. 

2. Dagobah’s Financial Turmoil Was Not a Serious and Immanent Peril under the 

Art. 25(1)(a) of the ARISWA 

141. James Craford in its Commentary of The International Law Commission's Articles on 

State Responsibility (Thereafter as the Commentary) determined that the peril “has 

to be objectively established and not merely apprehended as possible”.  

142. The Court in the Gabčikovo-Nagymaros Project case said that: 

                                                 
140 CMS v. Argentine supra note 71, para. 323. 
141 Sempra Energy International v. The Argentine Republic, 28 September 2007, ICSID Case No. ARB/02/16, 

para. 350. 
142 EDF International v. Argentine supra note 115, para. 259. 
143 National Grid v. Argentine supra note 66, para. 231. 
144 Procedural Order No 2, Question 20. 
145 CMS v. Argentine supra note 71, para. 355. 
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“[…] a peril appearing in the long term might be held to be ‘imminent’ 

as soon as it is established, at the relevant point in time, that the 

realization of that peril, however, far off it might be, is not thereby any 

less and inevitable.” 

143. The tribunal in CMS v Argentina case and opined that economic crisis has to be not 

only severe but also it has to result in total economic and social collapse. 146   

144. Dagobah‘s economic situation was profound, however that the survival of the state 

was never threatened and that there was never a significant institutional rupture, 

such as disintegration of the rule of law or of the constitutional order, that could 

have caused a state of governability or anarchy. Dagobah may not prove that that 

life, health, liberty and security of individuals, as well as the institutional continuity 

of the state, were seriously at risk. 

145. With reference to the World Bank analysis147 of total unemployment (% of total 

labour force) per country, it is indisputable that Dagobah’s unemployment rate that 

was about 10,9 % was not neither serious nor immanent peril.  

146. In the same vein, the fact that Dagobah’s currency inflation rate has spiked148 shall 

not be considered as a circumstance showing the existence of imminent peril since 

currency inflation is common and general consequence of transnational economic 

transactions in many countries worldwide.149 For example, in 1998-1999 financial 

crisis Indonesian rupee was devaluated by 80%.150 It is obvious that Dagobah’s 

financial turmoil is not such harsh. 

147. The difficulties in 2008 and later were the result of chronic economic problems and 

the culmination of a process of decline. Therefore, financial turmoil that Dagobah 

undergone simply cannot be defined as serious and imminent peril.  

                                                 
146 Ibid., para. 355. 
147 Wrold Bank, Unemployment, total (% total labor force) (modelled ILO estimate), Catalog Sources World 

Development Indicators, available at http://data.worldbank.org/indicator/SL.UEM.TOTL.ZS.  
148 Procedural Order No 3, Question 38.  
149 Wrold Bank, Inflation, GDP deflator (annual %), Catalog Sources World Development Indicators, available 

at http://data.worldbank.org/indicator/NY.GDP.DEFL.KD.ZG.  
150 Article on Indonesian Rupee, available at http://www.oanda.com/currency/iso-currency-codes/IDR, checked 

at 2014-09-11.   

http://data.worldbank.org/indicator/SL.UEM.TOTL.ZS
http://data.worldbank.org/indicator/NY.GDP.DEFL.KD.ZG
http://www.oanda.com/currency/iso-currency-codes/IDR
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VII. RELIEF SOUGHT 

148. It is well established that international responsibility derives from the combination 

of two elements: the attribution of the act to the state151 and the breach of 

international obligation152. ICJ in Gabčikovo-Nagymaros Project case declarest that 

„an injured State is entitled to obtain compensation from the State which has 

committed an internationally wrongful act for the damage caused by it.“153 Such 

compensation be full according to the principle restitutio in integrum.  

149. Under Article 4 of the Corellia-Dagobah BIT any direct or indirect measure, which 

has equivalent effect to that of expropriation is unlawful unless it is for a public 

purpose, in a non-discriminatory manner and accompanied by payment of prompt, 

adequate, effective compensation. Claimant submits that the cumulative effect of 

measure adopted by Dagobah has resulted in expropriation of its investments 

associated with sovereign bonds. 

150. Dagobah violated its obligation to provide fair and equaitable treatment under the 

Art. 2(2) of the Corellia-Dagobah BIT and in this course effectivelly expropriated 

part of the Claimant‘s investment in sovereign bonds by restructuring them.  

151. With reference to the above, the Claimant accordingly requests the tribunal to: 

- DECLARE that Dagobah‘s debt restrucuring measures amount to a 

breach of the fair and equitable treatment standard under the Art. 2(2) 

of Corellia-Dagobah BIT; 

- DECLARE that Dagobah‘s actions are not exempted from breaching the 

Corellia-Dagobah BIT; 

- ORDER the Respondent to pay a full compensation for the losses 

incurred as a result of sovereign debt restructuring. 

 

 

                                                 
151 Art. 2(a) of the ARSIWA. 
152 Ibid, Art. 2(b). 
153 Gabčíkovo – Nagymaros Project supra nore123, para. 152.  


