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STATEMENT OF FACTS 

 

PARTIES TO THE DISPUTE 

1. Claimant, Calrissian & Co., Inc., is a hedge fund company incorporated under the 

laws of the Corellian Republic (“Corellia”). 

2. Respondent, the Federal Republic of Dagobah (“Dagobah”), is a state deemed to 

be an emerging market and party to the Agreement between the Corellian 

Republic and the Federal Republic of Dagobah for the Promotion and Protection 

of Investment (“CD-BIT”). 

 

DAGOBAH’S 2001 FINANCIAL CRISIS 

3. In early 2001, Dagobah descended into a two-and-a-half year-long economic crisis 

caused by heavy borrowing on international financial markets, government budget 

deficits, and massive tax evasions. 

4. On 7 May 2001, Dagobah initiated a sovereign debt restructuring by issuing an 

exchange offer to bondholders who would be able to exchange their bonds for a 

new series of bonds with reduced face value of 43% and provided the possibility 

of cash buybacks with the assistance of the World Bank’s Debt Reduction Facility. 

5. The International Monetary Fund (“IMF”) presented certain recommendations for 

Dagobah in the implementation of the sovereign debt restructuring to prevent 

further increase of its debts and avoid future crises. 

 

THE INTERSTATE DISPUTE BEFORE THE PERMANENT COURT OF ARBITRATION 

6. Representatives of Corellia and Dagobah engaged in diplomatic negotiations 

regarding the protection of the bondholders’ interest as regards the sovereign 

bonds under the CD-BIT but could not reach an agreement on the issue. 
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7. Accordingly, Corellia commenced arbitral proceedings against Dagobah before 

the Permanent Court of Arbitration (“PCA”) pursuant to Article 7 of the CD-BIT. 

8. On 29 April 2003, the PCA Tribunal decided that sovereign bonds were 

investments within the definition of the CD-BIT and that bondholders were 

entitled to its standards of protection and to resort to investor-State dispute 

settlement under Article 8 of the CD-BIT. 

9. Corellian bondholders accepted a restructuring offer made by Dagobah, which 

only represented losses of less than 20% of the net value of their bonds. 

10. In August 2003, Dagobah issued the new bond series. 

11. In 2005, as Dagobah’s economy seemed to be stable and showing signs of 

recovery, Claimant purchased Dagobah’s bonds in Corellia in the secondary 

market. 

 

DAGOBAH’S 2008 FINANCIAL CRISIS 

12. At the beginning of 2010, the global financial crisis of 2008 resulted in a recession 

in Dagobah. 

13. On 14 September 2001, IMF recommended several measures for Dagobah to 

reduce its debt-to-GDP ratio to a more acceptable level within the next decade, 

including the implementation of a new sovereign debt restructuring. 

14. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”), 

providing that if a majority consisting of the owners of 75% of the aggregate 

nominal value of all outstanding bonds governed by its domestic law agreed to 

modify the terms of the bonds, the decision would bind all the remaining 

bondholders. Before the adoption of the SRA, the bonds did not allow for 

amendment unless all bondholders agreed to it. 

15. On 29 November 2012, Dagobah issued an exchange offer with the option for 

bondholders to exchange their bonds for new ones worth approximately 70% of 

the net value of the outstanding sums under the original bonds. 
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16. On 12 February 2013, all of the bonds under Dagobahian law were exchanged for 

the new ones, as more than 85% of bondholders decided to participate in the 

exchange offer. 

17. The new bonds had Kingdom of Yavin as its selected dispute settlement forum, as 

opposed to the forum selection clause of the old bonds, which granted exclusive 

jurisdiction to Dagobahian courts. The new bonds also included a Collection 

Action Clause (“CAC”), providing that bondholders would need to gather at least 

20% of the nominal value of the issue in order to initiate any legal action. 

18. On 30 August 2013, Claimant, as a holdout minority holding 10% of the aggregate 

nominal value of all outstanding bonds, commenced arbitral proceedings before 

the Arbitration Institute of the Stockholm Chamber of Commerce (“SCC 

Tribunal”) pursuant to Article 8 of the CD-BIT and the decision of the PCA 

Tribunal. 
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ARGUMENTS ON JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

CONCERNING SOVEREIGN BONDS. 

1. Both Claimant and Respondent have agreed to arbitrate the present case before 

the SCC Tribunal1 by virtue of Respondent’s prior consent to refer any legal 

dispute in connection with an investment to the Tribunal2 and Claimant’s 

subsequent request for arbitration3 pursuant to Article 8 of the CD-BIT. 

2. Claimant, bearing the burden of proof,4 will demonstrate the establishment of 

the Tribunal’s jurisdiction [A] ratione materiae over the subject sovereign 

bonds and [B] ratione personae over the Claimant in accordance with the 

relevant provisions under the CD-BIT and general international law. 

Furthermore, [C] Claimant retains the right to immediately resort to SCC 

Arbitration despite available means to negotiated settlement. 

A. THE TRIBUNAL HAS JURISDICTION RATIONE MATERIAE OVER THE SUBJECT 

SOVEREIGN BONDS. 

3. In light of [1] the strict application of the CD-BIT, [2] the very intrinsic nature 

of sovereign bonds as portfolio investment per se does not exclude them from 

the broad, asset-based definition of ‘investment’ envisaged by Article 1 of the 

CD-BIT. Rather, since sovereign bonds [3] possess characteristics of investment 

and [4] constitute intangible property within the catch-all clause of Article 1 of 

the CD-BIT, Claimant’s bonds should be deemed to be protected under the CD-

BIT, forming the basis of this Tribunal’s jurisdiction ratione materiae. In any 

event, [5] their inclusion fulfills the economic development requirement set 

forth in the preamble of the CD-BIT. 

                                                
1 SCC 93/2004 Award; Paulsson, p. 241; ICSID Review, p. 232. 
2 Mohammad Ammar Jurisdiction, ¶122. 
3 Request for Arbitration (Appendix 6). 
4 Canfor Corp. Jurisdiction, ¶176. 
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1. As a preliminary matter, the Tribunal should determine jurisdiction 

ratione materiae solely based on the CD-BIT absent statutory 

definition of ‘investment’ under SCC Rules. 

4. Pursuant to Article 8 of the CD-BIT vis-à-vis the SCC Rules, this Tribunal must 

strictly rely on the definition of ‘investment’ contemplated by Article 1 of the 

CD-BIT in establishing jurisdiction ratione materiae given the lack of express 

requirement for an investment to fall within the Tribunal’s jurisdiction under the 

SCC Rules.5 

5. As stipulated by Article 31 of the VCLT and echoed by Methanex Tribunal, 

treaty text is deemed to reflect the authentic expression of parties’ intentions.6 In 

this regard, the Tribunal in SCC Case 93/2004 referred to specific provisions of 

the relevant BIT in determining the scope of its jurisdiction ratione materiae as 

agreed upon by the state parties, including the definition of investment and 

investor-State dispute settlement clause.7 Similarly, this Tribunal should solely 

refer to Articles 1 and 8 of the CD-BIT to determine its jurisdictional scope. 

6. Respondent may propose the ‘double-barrelled’ test employed by ICSID 

tribunals such as in Malaysian Salvors8 and Joymining9 to interpret 

‘investment’, under which requirements for investment in both the relevant 

BITs and Article 25 of the ICSID Convention must be met. However, this 

standard is too restrictive and inapplicable in the present case, provided absence 

of statutory definition of ‘investment’ under SCC rules, otherwise present under 

the ICSID Convention. 

7. Respondent may also refer to ICSID cases using the Salini test, under which the 

disputed investments were required to fulfill certain factors found in Salini10 to 

determine jurisdiction ratione materiae.11 The criteria assembled in the Salini 

test, however, do not constitute jurisdictional requirements, although they may 

be used as flexible guidelines to exclude extreme phenomena from the 

                                                
5 Mohammad Ammar Jurisdiction, ¶¶127-128. 
6 Methanex Award, ¶22. 
7 SCC Case 93/2004, ¶2.1. 
8 Malaysian Historical Salvors Jurisdiction, ¶55. 
9 Joy Mining Jurisdiction, ¶50. 
10 Salini Jurisdiction, ¶52. 
11 Abaclat Jurisdiction, ¶347. 
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jurisdiction of ICSID.12 Thus, this Tribunal should not impose any additional 

jurisdictional restrictions to the scope of investment but refer solely to the broad 

asset-based definition of ‘investment’ under Article 1 of the CD-BIT.  

2. The broad asset-based definition of ‘investment’ under Article 1 of 

the CD-BIT entails inclusion of sovereign bonds despite their nature 

as portfolio investment per se. 

8. Article 1 of the CD-BIT defines investment as “every asset … that has the 

characteristics of an investment,” thus providing a broad asset-based definition13 

as opposed to the more restrictive asset-specific definition that explicitly limits 

its scope to only particular asset types.14 In this regard, although Article 1 of the 

CD-BIT does not mention “bonds” in the list of covered investment, such 

omission is not dispositive on the issue of intent, as the question of whether or 

not the definition of investment expressly includes sovereign bonds is irrelevant. 

Rather, the more appropriate question is whether or not there exists express 

exclusion of sovereign bonds, clearly absent in this case.  

9. The Ambiente Ufficio tribunal upheld this view, stating that “a restrictive 

reading is required if the consent given by a State indicates that certain types of 

investments should be excluded.”15 Such ‘restrictive reading’ standard implies 

that, absent any express exclusion, the definition of investment should be 

broadly interpreted in accordance with its inherent requirements expressed in 

the treaty language.16 

10. This position is further supported by established state practice to exclude certain 

asset types through an express declaration within a BIT definition. For example, 

the US Model BIT, a similarly worded BIT as the CD-BIT, provides for an 

express exclusion of certain types of bonds in its footnote.17 The United States 

has ratified 48 BITs based on this Model BIT.18 Likewise, many other BITs 

                                                
12 Ambiente Ufficio Jurisdiction, ¶479. 
13Azerbaijan-Finland BIT (2003); China-Pakistan FTA (2006); Botswana-Ghana BIT (2003); US 
Model BIT (2004). 
14 Canada-USA FTA (1980). 
15 Ambiente Ufficio Jurisdiction, ¶461. 
16 Abaclat Jurisdiction ¶ 344; Ambiente Ufficio Jurisdiction, ¶420. 
17 Footnote 1 US Model BIT. 
18 http://tcc.export.gov/Trade_Agreements/Bilateral_Investment_Treaties/index.asp. 
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practice the exclusion of sovereign bonds through a declaratory statement 

within their treaty provision, such as the 2007 Azerbaijan-Croatia BIT, the 2008 

Canada-Colombia FTA, and the 2008 Australia-Chile FTA.19 In contrast, the 

CD-BIT does not contain any explanatory reservation, declaration, or statement 

that excludes sovereign bonds from its scope of protected investments. As such, 

the Tribunal should find sovereign bonds protected under the CD-BIT. 

11. Respondent may argue that, due to their characterization as portfolio 

investment, sovereign bonds are to be automatically excluded from the scope of 

the BIT since the traditional purpose of BITs has been to protect long-lasting 

investments within the territory of the host state. However, such restricted view 

is counterintuitive to the Parties’ intended purpose for the CD-BIT, which is to 

have a broad scope of protected investments as reflected in the use of an asset-

based definition.  Thus, a restrictive reading finds no opportunity to be applied 

to the interpretation of the CD-BIT, as both State Parties clearly had no 

intention to exclude any form of assets, let alone sovereign bonds, from its 

scope of protection. 

3. Claimant’s sovereign bonds suffice to meet the treaty factor test 

definition of ‘investment’. 

12. Chapeau of Article 1 of the CD-BIT, which lists several characteristics of 

investment—namely, commitment of capital or other resources, expectation of 

gain or profit, or assumption of risk—constitutes a broad, non-cumulative factor 

test serving as the sole determinant of the treaty’s scope of protection.20 Such 

interpretation is derived from the very use of the word ‘or’ instead of ‘and’, 

implying that fulfillment of either one of the stated factors is sufficient for the 

disputed asset to be deemed as investment contemplated under the treaty.21 

13. This approach is consistent with numerous tribunals’ interpretation of the US 

Model BIT, which uses a similarly framed and worded factor test in its chapeau 

                                                
19 Canada-Colombia FTA (2008), Article 838, footnote 11; Australia-Chile FTA (2008), Article 
10.1(j)(iii); Azerbaijan- Croatia BIT (2007); Chile-Japan FTA (2007), Article 105. The recently revised 
model BITs of Colombia (2008) and Ghana (2009). 
20 Romak, ¶207, 213-232. 
21 UNCTAD: Scope and Definition, p. 44. 



  
 Memorial for the Claimant Team Code - Owada 
 

 8 

as the CD-BIT,22 and is to be distinguished from the Belgium/Luxembourg BIT, 

in which the same characteristics stated in the CD-BIT are used in a cumulative 

formulation.23 

14. Accordingly, pursuant to the decision of the PCA Arbitral Tribunal on 19 May 

2003,24 Claimant’s bonds have fulfilled all three factors stipulated under Article 

1 of the CD-BIT. First, regardless of the amount of bonds purchased, acquisition 

of the sovereign bonds entailed a commitment of capital by the Claimant 

through exchange of cash for the bonds,25 made evident by the fact that funds 

derived from the bonds were used for Dagobah’s budgetary purposes.26 Second, 

these bonds carry an expectation of gain or profit in the form of interest and 

capital gains.27 Third, not only did Claimant assume commercial risks upon the 

acquisition of the sovereign bonds, it also shouldered both economic risk arising 

from the country’s inability to pay back its debts and political risk arising from 

possible political decisions causing unanticipated loss.28 Respondent’s 

legislation of the SRA that effectively modified the terms of the sovereign bond 

contract point to the existence of such political risk.29 Hence, Claimant submits 

that its bonds should be found included within the purview of the CD-BIT. 

4. The subject sovereign bonds qualify as a form of investment within 

the non-exhaustive list under Article 1 of the CD-BIT. 

15. Even if this Tribunal were to consider sovereign bonds as non-standard or 

atypical investment to be protected under the BIT, they still constitute intangible 

property, thereby falling within the ambit of the catch-all clause found in Article 

1 (vi) of the CD-BIT.30 This is because sovereign bonds as debt instruments are 

property rights protected by the general rule of maintenance under international 

                                                
22 Art. 1, US Model BIT. 
23 Art. 1, (2.3) Belgium/Luxembourg-Colombia BIT. 
24 PCA Arbitral Tribunal Award (i). 
25 Ambiente Ufficio Jurisdiction, ¶483. 
26 Procedural Order No. 3 (Appendix 7), ¶30. 
27 Ambiente Ufficio Jurisdiction, ¶486. 
28 Perry. 
29 Ambiente Ufficio Jurisdiction, ¶485. 
30 Ambiente Ufficio Jurisdiction, ¶492. 
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law, which is not restricted to only tangible property but broad in scope so as to 

encompass intangible ones.31 

16. Moreover, akin to many other BITs taking the open-list approach,32 the very use 

of the phrase “forms that an investment may take include: …” indicates the non-

exhaustive nature of the list of forms of investment stipulated under Article 1 of 

the CD-BIT. Such approach is to be distinguished from the closed-list approach 

adopted by the Canada Model BIT, which expressly provides an exhaustive list 

of protected investments by using the phrase “investment means: …”.33 

17. Consequently, in the present case, the decisive scope of investment is not 

determined by whether the disputed investment is mentioned in the list but 

whether it meets the factor test provided within the chapeau of the provision.34 

Since Claimant’s bonds have met the test as elaborated supra, they are hence to 

be deemed protected investment. 

5. In any event, the inclusion of Claimant’s sovereign bonds is consistent 

with the economic development requirement set forth in the preamble 

of the CD-BIT. 

18. The definitional scope of investment under Article 1 of the CD-BIT should be 

interpreted to include sovereign bonds, as the acquisition of sovereign bonds 

constitutes an inflow of private capital and contributes to the development of 

Dagobah’s economy pursuant to the preamble of the CD-BIT.35 The preamble 

of the CD-BIT states that one of the purposes of the agreement is to “stimulate 

flow of private capital and the economic development of the parties,”36 strongly 

indicating the State Parties’ intention to establish the treaty as a development-

oriented investment protection instrument.37 As such, since the purpose of 

Respondent’s bond issuance was to contribute to the general state budget38 and 

                                                
31 Feilchenfeld, p. 130, 203. 
32 US Model BIT, China-Pakistan FTA (2006); Azerbaijan-Finland BIT (2003); Botswana-Ghana BIT 
(2003). 
33 Canada Model BIT. 
34 UNCTAD: Scope and Definition, p. 24. 
35 Art. 31, VCLT; UNCTAD: Scope and Definition, p. 120. 
36 Preamble, CD-BIT. 
37 UNCTAD: Scope and Definitions, p. 120; Malaysian Historical Salvors Jurisdiction, ¶66. 
38 Procedural Order No. 3 (Appendix 7), ¶30. 
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thus the economic development of Dagobah,39 it would defeat the purpose of the 

agreement to narrowly interpret the definition of investment as to exclude 

sovereign bonds form its scope. 

B. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE OVER THE CLAIMANT. 

19. The Tribunal also has jurisdiction ratione personae over the present dispute 

since the State Parties intended for the definition of investor under Article 1 of 

the CD-BIT to be interpreted broadly as to cover bondholders. The provision 

provides two tests for a national of a Party considered a protected investor, 

namely the ‘act of investment’ test40 and the ‘territorial link’ test.41 As it is 

undisputed that Claimant is a national of Corellia,42 Claimant will demonstrate 

that [1] it has made an act of investment [2] within the territory of Dagobah. 

1. Claimant’s bond purchase in the secondary market constitutes an act 

of investment regardless of its status as hedge fund. 

20. As Claimant’s sovereign bonds are investment, their purchase, although made in 

the secondary market,43 is equivalent to the act of “making an investment” by a 

final investor required under Article 1 of the CD-BIT. Such finding has been 

consistently upheld by the Abaclat,44 CSOB,45 Enron,46 and Ambiente Ufficio47 

Tribunals, finding that the purchase of bonds in the secondary market is part of 

an “economic unity embodying a single act of investment.” 

21. Respondent may argue that Claimant’s institutional structure as a hedge fund 

disqualifies it from making an act of investment, as it acts merely as an 

intermediary to the final investors. However, as the Ambiente Ufficio Tribunal 

has noted in its introductory remarks regarding financial markets and bonds, 

hedge funds acquiring bonds are considered final investors.48 

                                                
39 Abaclat Jurisdiction, ¶500. 
40 Ambiente Ufficio Jurisdiction, ¶433. 
41 Inmaris Jurisdiction, ¶121. 
42 Uncontested Facts, ¶22. 
43 Procedural Order No. 2 (Appendix 6), ¶11. 
44 Abaclat Jurisdiction, ¶376. 
45 CSOB Jurisdiction, ¶72. 
46 Enron Jurisdiction, ¶70. 
47 Ambiente Ufficio Jurisdiction, ¶433. 
48 Abaclat Jurisdiction, ¶21. 
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2. The territorial link between Respondent and Claimant’s bonds is 

established. 

22. Despite the absence of explicit territorial link requirement, the CD-BIT is to be 

interpreted as to require the territorial link between State Party and the disputed 

investment to be definitely determined49 given the consistent use of the word 

‘territory’ throughout the treaty.50 Claimant should thus be found to have made 

an investment “within the territory” of Dagobah on the basis of [i] economic 

contribution and availability of proceeds for sovereign bonds or, alternatively, 

[ii] Respondent’s direct involvement and full control over Claimant’s bonds. 

i.  Economic contribution and availability of proceeds for sovereign 

bonds establishes territorial link. 

23. Claimant’s purchase of bonds should be found as having been made in the 

territory of Respondent since the funds generated through the bond issuance 

process were ultimately made available to Respondent and served to finance its 

economic development.51 As the threshold of territorial link is contingent upon 

the nature of the investment in question, this more expanded ‘economic 

development’ test should be deemed applicable given the purely financial nature 

of Claimant’s bonds.52 

24. This test has been consistently used in Ambiente Ufficio and Abaclat, both of 

which involve Argentinian bonds. In these two cases, the tribunals ruled that 

since the funds arising from the bond issuance were made available to 

Argentina and substantially contributed to its economic development, the 

territorial link between the bonds and Argentina was established.53 

25. Similarly, the purpose of Respondent’s bond issuance in August 2003 was for 

the fulfillment of its budgetary demands and contribution to its economy, as the 

state was recovering from the prior debt restructuring.54 In this regard, although 

Claimant only acquired the bonds in the secondary market in 2005, the bond 

                                                
49 Inmaris Jurisdiction, ¶121. 
50 Arts. 2, 3, 4, 9 and Preamble of the CD-BIT; Inmaris Jurisdiction, ¶114. 
51 Abaclat Jurisdiction, ¶378; Ambiente Ufficio Jurisdiction, ¶504. 
52 Abaclat Jurisdiction, ¶374. 
53 Abaclat Jurisdiction, ¶378; Ambiente Ufficio Jurisdiction, ¶505. 
54 Procedural Order No. 3, ¶30; Procedural Order No. 2, ¶11; Uncontested Facts, ¶4. 
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proceeds were eventually made available to Respondent, given the proximity of 

the date of purchase from the date of issuance. Thus, the territorial link between 

Respondent and Claimant’s bonds is established.55 

26. Respondent may argue that, since the Sovereign Restructuring Act No. 45/12 

makes a distinction between an investor and a bondholder,56 bondholders cannot 

be regarded simultaneously as investors under the CD-BIT. However, such 

distinction within the SRA is irrelevant since it applies specifically to 

participation in the debt restructuring and does not constitute a jurisdictional 

requirement for the scope of protected investors under the CD-BIT.57 Even if it 

might constitute a jurisdictional requirement, Claimant refuses to acknowledge 

such distinction since the implementation of the SRA is by itself a substantial 

breach of the terms of the CD-BIT as elaborated infra. 

ii.  Alternatively, Respondent is directly involved in and has full 

control over Claimant’s bonds. 

27. Even if the Tribunal were to apply the stricter ‘full control’ test, territorial link 

would still be established, since Respondent has full control over the bonds by 

virtue of its legal nexus to the host state via the forum selection clause and its 

law governing the bonds. As Dissenting Arbitrator Georges Abi-Saab in Abaclat 

noted, a state’s control over sovereign bonds may be established through its 

legal nexus to the host state, i.e. its governing law and forum selection clause.58 

28. In Abaclat, Abi-Saab argued that Argentina had no control over the bonds 

because it is subject to foreign forum selection clause and governing law.59 In 

contrast, the forum selection clause and the governing law of Claimant’s 

sovereign bonds is that of Respondent, firmly establishing Respondent’s control 

over the bonds. 

                                                
55 Procedural Order No. 2, ¶11. 
56 Arts. 1 (f), 1 (h), 2 (6), 2 (8), 2 (10), Sovereign Debt Restructuring Act No. 45/12. 
57 Abaclat Jurisdiction, ¶360. 
58 Abaclat Dissenting Opinion, ¶78.	  
59 Ibid. 
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C. CLAIMANT RETAINS THE RIGHT TO IMMEDIATELY RESORT TO THE SCC 

ARBITRATION DESPITE AVAILABLE MEANS TO NEGOTIATE. 

29. The Tribunal must note that the negotiated settlement clause under Article 8 (1) 

of the CD-BIT is not a jurisdictional prerequisite but a procedural rule that may 

lead to an avoidance of arbitration. This is because the purpose of such dispute 

resolution mechanism is to reach a negotiated settlement,60 and hence, any 

requirement for exhaustion of remedies should be disregarded when no remedy 

was available or when any attempt at exhaustion would have been futile.61 

30. The Argentina-Italy BIT contains a similar provision to that of Article 8 (1) of 

the CD-BIT, providing for the option to consultations to resolve the dispute “as 

far as possible.” When interpreting this phrase, the Abaclat tribunal held that 

this provision is not to be considered of a mandatory nature but only as the 

expression of the good will of the Parties to try to settle the dispute amicably. 

As such, the tribunal considered that any direct resort to bring the case before an 

arbitral tribunal would simply express that at least one Party was not willing to 

settle the dispute amicably and cannot be considered as constituting a bar to the 

admissibility of Claimant’s claims. 

31. Other tribunals have also resorted to the same interpretation of the negotiated 

settlement clause. In Ethyl Corp v. Canada, non-compliance with the amicable 

negotiations was not interpreted as depriving the UNCITRAL tribunal of its 

jurisdiction. The tribunal merely reprimanded the Claimant for “jumping the 

gun” and awarded costs against them.62 In Ronald S. Lauder v. The Czech 

Republic, the tribunal came to the conclusion that there was no evidence that 

negotiations would have led to a settlement,63 and insistence on the waiting 

period of negotiated settlement would have amounted to excessive formalism.64 

32. Similarly, in the present case, Claimant’s direct resort to the SCC Tribunal 

indicates its waiver of its option for negotiated settlement and cannot be 

regarded as a non-compliance amounting to inadmissibility of its claims. 

                                                
60 Ibid, ¶232; Abaclat Jurisdiction, ¶564. 
61 Ethyl Corp. Jurisdiction, ¶84. 
62 Ibid, ¶85. 
63 Ronald S. Lauder Award, ¶187. 
64 Ibid, ¶190, 191. 
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II. THE TRIBUNAL IS BOUND BY THE PCA INTERPRETATION OF 

‘INVESTMENT’ IN THE ESTABLISHMENT OF ITS JURISDICTION. 

33. On the basis of [A] State Parties’ consensus to PCA arbitration for interpretation 

coupled with the nature of PCA proceedings,65 the PCA interpretive award in 29 

April 2003 is binding upon subsequent investor-state tribunals such as the 

present one66 [B] without amounting to an illegitimate treaty amendment. In any 

event, [C] this Tribunal is barred from re-litigating the issue of interpretation of 

investment by virtue of the doctrine of collateral estoppel. 

A. THE AUTHORITATIVE AND AUTHENTIC NATURE OF THE PCA DECISION ON 

THE BASIS OF THE PARTIES’ CONSENSUS AND THE NATURE OF PCA 

ARBITRATION RENDERS IT BINDING TO THE TRIBUNAL. 

34. In light of the State Parties’ whole consent to bring the case before the PCA, the 

resulting PCA award should be held binding on the present Tribunal. 

Admittedly, in contrast to the Article 1132 (1) of NAFTA on the Free Trade 

Commission (FTC) interpretive awards,67 Article 7 of the CD-BIT only 

provides that the interstate award would be “binding” without expressly stating 

that it would be binding on subsequent investor-state tribunals. However, such 

binding effect may still be implied68 through the State Parties’ submission of the 

dispute, which sufficiently proves their intent and consent to cede interpretive 

authority to the PCA.69 

35. Consequently, the resulting PCA award constitutes an agreed basis for treaty 

interpretation,70 having the same legal effect as the parties’ very own joint 

agreement of interpretation71 that must be taken into account when interpreting 

the treaty.72 This is because, as stipulated by Article 31 of the VCLT and upheld 

by the ICJ in Bots v. Namib, any interpretive agreement reached after the 

                                                
65 Art. 7, CD-BIT; Uncontested Facts, ¶¶7-13. 
66 Trevino, p. 220. 
67 Art. 1132 (1), NAFTA. 
68 Roberts, p. 60. 
69 Uncontested Facts, ¶8. 
70 Roberts 2, p. 183. 
71 Trevino, p. 221; Broches, p. 377. 
72 Art. 31 (3), VCLT. 
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conclusion of the treaty “represents an authentic interpretation by the parties 

which must be read into the treaty for purposes of its interpretation.”73 

36. Additionally, the binding effect of an interstate interpretive award is also 

derived from the nature of the tribunal issuing such award. In ADF, the Tribunal 

noted the structure and purpose of the commission rendering the interpretive 

award in determining the binding effect of such award on its tribunal. Noting 

that the FTC consisted of representatives of the NAFTA parties and that its 

mandate includes dispute resolution that may arise regarding the interpretation 

or application of NAFTA, the tribunal found that the parties themselves were 

involved in the interpretation process, and that “no more authentic and 

authoritative source of instruction on what the parties intended to convey” is 

possible.74 The tribunal thus accepted the FTC interpretation as binding.  

37. Similarly, the PCA tribunal, with a mandate to arbitrate interpretive issues,75 is 

structured in such a way that the Parties were appropriately represented to 

submit their interpretations of the CD-BIT. In accordance with the UNCITRAL 

Rules76 and Article 7 of the CD-BIT, each party appointed arbitrators to 

represent them.77 Moreover, the existence of a third-party president assures the 

objectivity and fairness of the proceeding.78 Thus, provided the nature of the 

proceedings, coupled with the parties’ consensus, the PCA interpretive award is 

binding upon this Tribunal. 

B. THE PCA INTERPRETATION IS NOT TANTAMOUNT TO AN ULTRA VIRES 

AMENDMENT OF THE CD-BIT THEREBY MAINTAINING ITS BINDING 

CHARACTER. 

38. Respondent errs in its characterization of the PCA interpretive award as a non-

binding ultra vires amendment,79 as the characterization of an interpretive 

award as either a true interpretation or an amendment of the CD-BIT would not 

affect its binding character. 

                                                
73 Kasikili/Sedudu Island, ¶1075. 
74 ADF Group Award, ¶177. 
75 Art. 7 (1-2), CD-BIT. 
76 UNCITRAL Rules Articles 6-8. 
77 Uncontested Facts, ¶ 8; Procedural Order No. 3, ¶29. 
78 Brower, p. 351. 
79 Answer to the Request for Arbitration (Appendix 6), ¶7. 
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39. In ADF, for example, the tribunal found that since nothing in the NAFTA 

suggested that the tribunal was authorized to characterize the FTC interpretation 

as either an interpretation or an amendment, it refused to do so, as doing 

otherwise would amount to an excess of power.80 As such, the tribunal accepted 

the FTC interpretation as binding.81 

40. Similar to the NAFTA, the CD-BIT never suggests that subsequent investor-

state tribunal is authorized to characterize an interpretive award by the PCA as a 

true interpretation or an amendment.82 Thus, the present Tribunal should accept 

the PCA interpretation as binding without characterizing the award. 

41. Even if the present Tribunal is authorized to characterize the PCA interpretive 

award, such award is in fact a true interpretation of the CD-BIT. In Pope & 

Talbot, the tribunal ruled that, were it required to determine whether the FTC’s 

action is an interpretation or an amendment, it would choose the latter. The 

rationale behind this is because, pursuant to Article 31 of the VCLT, nothing in 

the negotiating drafts of the treaty text nor in the ordinary meaning of the text 

indicates support for the FTC’s interpretation to limit the standard of 

“international law” to include only “customary international law.”83  

42. Using the same test as applied in Pope & Talbot, this Tribunal cannot make the 

same characterization of the award as an amendment, since nothing in the 

negotiation phase of the CD-BIT indicated an interpretation contrary to the PCA 

award. Additionally, the PCA has made a true interpretation in accordance with 

Article 31 of the VCLT, as the PCA Award itself makes explicit reference to the 

object and purpose of the treaty as a guiding factor of interpretation and has 

made every effort to use the ordinary meaning of the terms used in the BIT.84 

Thus, the PCA interpretive award is a true interpretation that binds the Tribunal. 

                                                
80 ADF Group Award, ¶177. 
81 Ibid. 
82 Arts. 7, 8, CD-BIT. 
83 Pope & Talbot Interim Award, ¶43-47. 
84 PCA Award, Chapter II, D 
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C. IN ANY EVENT, THE TRIBUNAL IS WITHOUT COMPETENCE TO REVISIT PCA 

DECISION ON THE INTERPRETATION OF ‘INVESTMENT’ UNDER THE CD-BIT 

BY VIRTUE OF THE DOCTRINE OF COLLATERAL ESTOPPEL. 

43. Under the doctrine of collateral estoppel,85 a finding concerning a right, 

question, or fact may not be re-litigated by a party or its privies where the issue 

was already distinctly put before a previous tribunal; the previous tribunal 

decided the issue; and resolution of the issue was necessary to resolving the 

claims before previous tribunal.86 Claimant submits that the present Tribunal is 

bound by the decision within the PCA Award and is precluded from re-litigating 

these issues as [1] Claimant is privy to Corellia, and [2] all three elements of 

collateral estoppel have been fulfilled by the dispute before the PCA. 

1. Claimant’s privity to Corellia renders it bound by the PCA 

proceeding. 

44. Although Claimant was not a direct party to the PCA Arbitral Tribunal, it is still 

bound by the PCA Award due to its privity to Corellia.87 Privity pertains to the 

relationship between a party to a suit and a person who was not a party, but 

whose interest in the action was such that he will be bound by the final 

judgment as if he were a party.88 

45. Aside from their nexus as state and national, Corellia and the Claimant share 

interdependent rights derived from their relationship State Party and protected 

investor under the CD-BIT. 89 Due to this interdependent relationship, the rights 

and interests of the Claimant were properly represented by Corellia within the 

PCA Arbitral Tribunal. Additionally, the wording of the PCA itself indicates 

that all bondholders, whether at the time of the Decision or subsequent to it, 

would be bound by the Decision. Thus, we submit that Claimant’s privity to 

Corellia, as a state party to the Tribunal, is firmly established. 

 

                                                
85 RSM Jurisdiction, ¶7.1.2; Amco Jurisdiction, ¶30. 
86 Roberts, p. 43; RSM Jurisdiction, ¶7.1.1. 
87 CME Award, ¶38. 
88 Cf. Black’s Law Dictionary, 1079; CME Award, ¶38; Martinez-Fraga and Samara, p. 430. 
89 Roberts, p. 43. 
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2. The elements of collateral estoppel have been fulfilled.  

46. The first element of collateral estoppel is fulfilled since the issue of 

interpretation was distinctly put before the PCA. The PCA Award expressly 

states that the issues addressed by the Tribunal, as submitted by the parties,90 

was whether or not the CD-BIT can be interpreted as sovereign bonds as 

investment and whether Corellian bondholders were protected by its 

framework.91  

47. These issues were then decided by the PCA in a final and binding award on 

April 29th, 2003, fulfilling the second element of collateral estoppel.92 Finally, 

these issues were clearly necessary to resolve the claims before the PCA, as 

they were actually the sole issues surrounding the dispute.93 

48. Respondent’s argument that the PCA Award only applies to the bonds affected 

by the 2001 economic crisis94 cannot hold. Firstly because, there is no clear 

distinction between the bonds affected by the 2001 economic crisis and the 

Claimant’s bonds, other than its date of issuance. Furthermore, the broad 

wording of the PCA Award makes no limitation as to its scope of application. 

The Award states that all sovereign bonds issued by State parties qualify as 

investments within the meaning of the BIT, and that bondholders may resort to 

international arbitration pursuant to Article 8 of the BIT, assuming other 

conditions are met.95 Thus, due to the fact that the Award applies to all bonds 

regardless of their date of issuance, and that Claimant’s bonds have fulfilled all 

the jurisdictional requirements, there is no doubt that the PCA Award applies to 

the present bonds. 

49. In view of the foregoing, the PCA Award is binding on the parties and Tribunal 

of the present dispute, and the present Tribunal is barred from re-litigating the 

issues already decided within such award.96 Consequently, the PCA Award has 

the effect of establishing the jurisdiction of the present Tribunal, as the PCA has 

                                                
90 Uncontested Facts, ¶7-11. 
91 PCA Award, Chapter II, D. 
92 Uncontested Facts, ¶11; PCA Award, Chapter II, D. 
93 Uncontested Facts, ¶7; PCA Award, Chapter II, D. 
94 Answer to Request for Arbitration (Appendix 6), ¶7. 
95 PCA Award, Chapter II, D, Decision. 
96 RSM Jurisdiction, ¶7.1.8. 
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decided that sovereign bonds are indeed investments within the meaning of the 

BIT and that bondholders may resort to international arbitration pursuant to 

Article 8 of the BIT.97 

 

 

                                                
97 Uncontested Facts, ¶11; PCA Award, Chapter II, D. 
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III. THE TRIBUNAL HOLDS EXCLUSIVE JURISDICTION OVER THE 

PRESENT CLAIMS IN LIGHT OF THE FORUM SELECTION CLAUSE 

UNDER ARTICLE 8 OF CD-BIT. 

50. Since it has been established that sovereign bonds are investments under the 

BIT, the forum selection clause contained in the CD-BIT, rather than in the 

sovereign bond, should apply98 [A] regardless of the characterization of the 

claims. Should the invocation of the clause be limited to claims of treaty 

violations, [B] the present dispute is based on the violation of the CD-BIT. [C] 

In any event, the SCC Tribunal is Claimant’s only resort for due process, as it is 

barred from bringing its claims before the Kingdom of Yavin Courts. 

A. THE FORUM SELECTION CLAUSE APPLIES REGARDLESS OF THE 

CHARACTERIZATION OF THE CLAIMS. 

51. The scope of a Tribunal’s jurisdiction over claims brought by State Parties or 

their investors is determined by the wording of the investor-State dispute 

settlement clause of the relevant BIT.99 In the present case, the wording of 

Article 8 of the CD-BIT is broad enough to vest this Tribunal with jurisdiction 

over both pure contractual claims and treaty-based claims as long as the dispute 

is in connection with an investment and between a State Party and investor of 

the other State Party.100 

52. In disputes where the relevant investor-state dispute settlement clause is similar 

to that of CD-BIT’s, tribunals have ruled that an alleged breach of the relevant 

BIT is not required. For example, Article 8 of the France-Argentina BIT 

provided for investor-State dispute settlement for “any dispute relating to 

investments.” In its discussion of this clause, the ad hoc Committee in Vivendi 

ruled that the requirements for arbitral jurisdiction in Article 8 do not require for 

the Claimant to allege breach of the BIT, but rather “it is sufficient that the 

dispute relate to an investment under the BIT.”101  

                                                
98 Schreuer, p. 81. 
99 Vivendi Annulment, ¶55. 
100 Salini Jurisdiction, ¶61. 
101 Vivendi Annulment, ¶55. 
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53. Similarly, in SGS v. Philippines, the relevant BIT stated in Article 8 (2) that the 

dispute settlement covers “disputes with respect to investment.”102 The Tribunal 

decided that the clause in question allowed for submission of all investment 

disputes, including a dispute arising from an investment contract.103 Despite 

disparity in their fact patterns, a number of other tribunals concluded with the 

same finding due to the broad wording of their respective BIT forum selection 

clauses, namely Salini, CMS, Enron, and Siemens.104 

54. Professor Schreuer upholds the view that a jurisdictional clause referring to all 

investment disputes to international arbitration vests the tribunal also with 

competence over pure contract claims, stating that “there is no reason in law or 

policy why this should not be possible or desirable.”105 

55. Article 8 of the CD-BIT provides for dispute settlement by the SCC Arbitral 

Tribunal over any legal investor-State dispute “in connection with an 

investment.” The wording of this clause indicates that the tribunal would have 

jurisdiction over any legal dispute, provided that the dispute is related to an 

investment.106 This clause does not require that the dispute specifically concerns 

a violation of the BIT. 

56. Thus, even though the Respondent may argue that its inability to pay back the 

full amount of the sovereign bond is merely a contractual breach and does not 

amount to a breach of the CD-BIT, such contractual breach is still within the 

scope of “investment dispute” under Article 8 of the CD-BIT.  

57. This means that, if Claimant’s claims were characterized as a pure contractual 

claim, both the SCC Tribunal and the domestic courts of Dagobah would have 

concurrent jurisdiction over the present dispute, in which case the Tribunal’s 

jurisdiction should prevail. As found in Vivendi, where the BIT forum selection 

clause covers a contractual claim, such clause would constitute a final choice of 

                                                
102 Philippines-Switzerland BIT 
103 SGS v. Philippines Jurisdiction, ¶131-135. 
104Salini Jurisdiction, ¶61; CMS Jurisdiction, ¶70-76; Enron Jurisdiction, ¶89-94; Siemens Jurisdiction, 
¶174-180. 
105 Schreuer 3, p. 299. 
106 Ibid, p. 296. 



  
 Memorial for the Claimant Team Code - Owada 
 

 22 

forum and jurisdiction for such claim if it is coextensive with a dispute relating 

to investments made under the BIT.107 

58. Thus, in the present case, despite the concurrent jurisdictions held by the SCC 

Tribunal under Article 8 of the CD-BIT and the domestic courts of Dabogah 

under the sovereign bond contract, Article 8 of the CD-BIT supersedes the 

resort to Dagobahian courts as the present claims are undoubtedly “in 

connection with an investment.” 

B. SHOULD THE INVOCATION OF THE CLAUSE BE LIMITED TO CLAIMS OF 

TREATY VIOLATIONS, THE PRESENT DISPUTE IS BASED ON THE VIOLATION 

OF THE CD-BIT. 

59. Even if the Tribunal were to interpret Article 8 of the CD-BIT as applicable 

only to treaty claims, the Tribunal would nevertheless have jurisdiction over the 

present case, as [1] Respondent’s sovereign actions have elevated its contractual 

breach to a treaty violation, or alternatively [2] Claimant’s claims have fulfilled 

the prima facie standard to invoke a treaty violation. 

1. Respondent’s unilateral modification of bond terms by means of the 

SRA constitutes a sovereign act thereby elevating the contractual 

breach to treaty violation. 

60. Even if Article 8 of the CD-BIT is to be interpreted to cover only treaty claims 

and not contractual claims, Claimant’s claims are fundamentally treaty-based, 

since Respondent’s implementation of the SRA constitutes a sovereign act that 

elevates its contractual breach to a treaty violation.108 

61. In Abaclat, although Argentina’s failure to pay back the full amount of its 

sovereign debt is a contractual failure, the implementation of The Emergency 

Law that made way for such failure elevates the act to a treaty violation. The 

Tribunal in the case found that:  

The present dispute does not arrive from the mere fact that 
Argentina failed to perform its payment obligations ... but from 

                                                
107 Vivendi Annulment, ¶55. 
108 Abaclat Jurisdiction, ¶316. 
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the fact that it intervened as a sovereign by virtue of its State 
power to modify its payment obligations.109 

62. Similarly, Respondent has intervened in its contractual relationship with the 

Claimant through the sovereign act of implementing the SRA and conducting a 

sovereign debt restructuring that has reduced the Claimant’s sovereign bond net 

value by 30%.110 

63. As such, the present Tribunal should follow the decision of the Abaclat tribunal 

in finding that the claims brought forward by the Claimant, even if are 

contractual in nature, are elevated to treaty claims due to sovereign acts which 

Claimant allege are in breach of Respondent’s obligations under the CD-BIT.111 

2. Alternately, the present claims are based on prima facie violation of 

the CD-BIT. 

64. In a number of decisions, tribunals indicated that the characterization of a claim 

as treaty-based or contractual, for purposes of jurisdiction, would depend on 

how the claims are put forward by the Claimant.112 The Tribunal’s jurisdiction 

would be established if the facts alleged by Claimant constitutes a breach of the 

CD-BIT on a prima facie standard.113 

65. Tribunals have generally held that the characterization of a claim as treaty-based 

only requires that claimants invoke a treaty provision and that the claim is 

plausible or at least arguable.114 In Vivendi, the ad hoc Committee ruled that it 

was sufficient for the Claimant to invoke substantive provisions of the BIT in 

order to characterize the claim brought by it as treaty-based. 

66. In Abaclat, the Claimant alleged that Argentina violated its obligations to 

accord Claimants fair and equitable treatment in responding to its financial 

crisis by imposing arbitrary legislative and other regulatory actions that formed 

unjust, excessive burden on Claimants.115 The tribunal found that these 

allegations are prima facie susceptible of constituting a possible violation of the 
                                                
109 Abaclat Jurisdiction, ¶324. 
110 Uncontested Facts, ¶18. 
111 Abaclat Jurisdiction, ¶326. 
112 Schreuer 3, p. 314. 
113 Vivendi Annulment, ¶101; Abaclat Jurisdiction, ¶311. 
114 Schreuer 3, p. 315. 
115 Abaclat Jurisdiction, ¶321. 
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Argentina-Italy BIT, since “the arbitrary promulgation and implementation of 

regulations and laws” can amount to an unfair and inequitable treatment.116 

67. Similarly, in the present case, Claimant submits that Respondent’s promulgation 

and implementation of the SRA amount to a violation of the fair and equitable 

treatment standard under Article 2 (2) of the CD-BIT due to the retroactive 

effect given to the collective action mechanism117 and the 30% loss in the net 

value of Claimant’s investments in the form of sovereign bonds.118 These facts, 

if established, constitute a prima facie treaty violation, which is the proper basis 

of a treaty claim. 

68. In conclusion, however the Tribunal may choose to interpret Article 8 of the 

CD-BIT, either as vesting jurisdiction over pure contract claims or solely over 

treaty claims, the present Tribunal nevertheless has jurisdiction over Claimant’s 

claims as they are prima facie based on alleged treaty violations. 

C. IN ANY EVENT, THE SCC TRIBUNAL IS CLAIMANT’S ONLY RESORT FOR DUE 

PROCESS, AS IT IS BARRED FROM BRINGING ITS CLAIMS BEFORE THE 

KINGDOM OF YAVIN COURTS. 

69. Respondent’s invocation of the forum selection clause under the old sovereign 

bond contract119 is contradictory to its own exchange offer, thereby violating the 

principle of estoppel. Estoppel, as has been recognized by international courts as 

a general principle of law, stipulates that states must, in good faith, act 

consistent with its representations that are relied upon by the other parties.120 

70. The elements of international estoppel include; first, the statement creating the 

estoppel must be clear and unambiguous; second, the statement must be 

voluntary, unconditional and authorized; and finally, there must be good faith 

reliance upon the representation of one party by the other party either to the 

                                                
116 Ibid, ¶314. 
117 Request to Arbitration (Appendix 6), ¶11; Uncontested Facts, ¶23. 
118 Uncontested Facts, ¶18. 
119 Answer to Arbitration (Appendix 6), ¶9. 
120 Wagner, p. 1777-1778. 
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detriment of the relying part or to the advantage of the party making the 

representation.121 

71. In the present case, Respondent’s exchange offer is a clear and authorized 

representation that the forum selection clause under the new sovereign bond 

contract will be the Kingdom of Yavin and has a CAC requiring 20% of the 

nominal value of the issue in order to be invoked.122 Claimant has relied on this 

representation, as Claimant’s bonds have been unilaterally exchanged through 

the enactment of the SRA. However, Respondent has contradicted this 

representation by claiming for the invocation of the forum selection clause 

under the old sovereign bond contract, which grants exclusive jurisdiction to the 

Courts of Dagobah.  

72. This misrepresentation leaves Claimant at a disadvantage, because it has led the 

Claimant to believe that the only judicial resort available to them is the SCC 

Arbitration, since the CAC under the new sovereign bond contract bars them 

from resort to the Courts of Kingdom of Yavin. 

73. In sum, Respondent has violated principle of estoppel by bringing a claim to the 

present Tribunal that is contradictory to its previous representations in the 

exchange offer. Thus, the forum selection clause under the new sovereign bond 

contract prevails over that of the old sovereign bond contract, which effectively 

bars Claimant from resorting to domestic courts and leaves them no choice but 

to resort to the SCC Arbitral Tribunal. 

 

 

 

 

 

                                                
121 Wagner, p. 1779-1780. 
122 Uncontested Facts, ¶20-21. 
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ARGUMENTS ON MERITS 

 

IV.  RESPONDENT’S BOND EXCHANGE THROUGH LEGISLATIVE 

COLLECTIVE ACTION MECHANISM AMOUNTS TO BREACH OF 

FAIR AND EQUITABLE TREATMENT UNDER THE CD-BIT. 

74. Respondent’s reduction of Claimant’s bonds to mere 70% of the net value123 

through its collective action mechanism124 absent capacity to negotiate125 or 

reject the offer126 constitutes FET violation under Article 2 (2) of the BIT. The 

very sovereign character of Respondent’s measures in changing the bond 

contractual terms renders the disputed conduct [A] beyond mere breach of 

contract, [B] sufficiently amounting to treaty violation. As a result, [C] 

Claimant is entitled to compensation due from Respondent. 

A. THE DEBT RESTRUCTURING MEASURES ARE MEASURES OF SOVEREIGN 

CHARACTER, ELEVATING THEM TO TREATY VIOLATION, AS OPPOSED TO 

MERE CONTRACTUAL BREACH. 

75. The constitutional nature of CAC imposition through the legislative-sanctioned 

SRA means that the subsequent degradation of Claimant’s bonds value is a 

treaty violation of FET rather than mere breach of the pertinent bond contractual 

term. 

76. FET standard is a standard of protective treatment enshrined in treaties between 

states that ensures the preservation of investors’ rights and provides context for 

subsequent contracts between the states and investors.127 As such, breach of 

contract as envisaged in the pertinent BIT elevates mere contractual obligation 

                                                
123 Uncontested Facts, ¶18. 
124 Uncontested Facts, ¶17. 
125 Procedural Order No. 2, ¶21. 
126 Art. 2(8), Sovereign Debt Restructuring Act No. 45/12. 
127 Mondev Award, ¶134; SGS v. Phillipines Jurisdiction, ¶162; Noble Ventures Award, ¶162. 
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to treaty level,128 the violation of which triggers the state’s responsibility to 

engage its treaty obligation with respect to the investor.129 

77. Furthermore, in the specific context of debt restructuring, treaty claims have 

been raised against states by investors concerning their measures in solving 

financial crises. Argentina, for example, has been made to face multiple treaty-

based claims due to its national measures,130 which include the 2002 Public 

Emergency Law and “pesification” of its national currency rate against US 

dollar.131 Given the sovereign character of these measures, ICSID has 

consistently accepted relevant BIT claims raised by investors against the 

Argentina.132 

78. Here, in its own debt restructuring effort, Respondent also legislatively adopted 

a new CAC via the enactment of its domestic SRA.133 This measure is to be 

contrasted with a contractual one, which would necessarily derive from the 

contractual terms of the bonds. Since Respondent’s imposition of new CAC 

term in this case is legislative in nature, it is in effect a jure imperii act, 

surpassing its capacity as mere party to the bond contract. 

B. THE DEBT RESTRUCTURING MEASURES CONTRAVENE THE FAIR AND 

EQUITABLE TREATMENT UNDER ARTICLE 2 (2) OF THE CD-BIT. 

79. Violation of FET standard stipulated by Article 2 (2) of the BIT is based on 

Respondent’s legislative collective action clause that unfairly cut 30% of 

Claimant’s bond value134 and the retroactive effect found in the pertinent 

collective action mechanism.135 

80. In essence, FET standard serves the purpose of prohibiting actions by states that 

violate an investor’s right to do business, with due cognizance of the principle 

                                                
128 Schreuer 3, p. 357-386. 
129 Impregilo Jurisdiction, ¶ 260. 
130 Continental Casualty Award, ¶ 104. 
131 Di Rosa, p. 47-48. 
132 CMS Award, ¶468; Enron Award ¶450; LG&E Liability, ¶267; Sempra Award, ¶482; Abaclat 
Jurisdiction. 
133 Uncontested Facts, ¶17. 
134 Uncontested Facts, ¶18. 
135 Request to Arbitration (Appendix 6), ¶11; Uncontested Facts, ¶23. 
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of state sovereignty.136 The threshold of FET protection is higher than mere 

customary standard of minimum treatment of aliens,137 and it also does not 

imply an ex aqueo et bono determination. Rather, it is an autonomous138 rule of 

law with specific content139 that this Tribunal is to interpret on a case-by-case 

basis.140 

81. In order to ascertain the violation of this FET standard, the Court is to assess 

Respondent’s actions, regardless of malicious intent,141 on the basis of their [1] 

unreasonableness, [2] inconsistency with Claimant’s legitimate expectations, 

and [3] incompliance with due process of law.142 

1. The debt reduction without any other financial and policy 

adjustments is unreasonable. 

82. Under the notion of rule of law,143 reasonableness threshold requires a measure 

to be founded on reason with due regard to the pursuit of other legitimate 

policies.144 In this case, the outright 30% haircut of Claimant’s bonds is 

unreasonable by virtue of to the implementation of compulsory debt exchange 

absent exhaustion of other available financing and policy adjustments. 

83. Applying reasonableness test in Noble Ventures, the tribunal found that 

Romania’s action in seeking judicial reorganization of the claimant’s company 

reasonable because it was the only solution to the company’s insolvency and its 

inability to pay its four thousand employees.145 On the contrary, the 

implementation of a new debt restructuring in this case is only one out of 

several measures suggested by the IMF to resolve the debt unsustainability.146 

While the disputed debt restructuring may seem to be the only condition to 

obtain IMF’s US$150 billion bailout147 and debt outstanding write-off,148 

                                                
136 CME Award, ¶156. 
137 Occidental Exploration Award, ¶¶189-190. 
138 Tecmed Award, ¶155; Azurix Award, ¶250. 
139 UNCTAD: FET, p. 61. 
140 Mondev Award, ¶318; Noble Ventures Award, ¶181; Saluka Partial Award, ¶291. 
141 Azurix Award, ¶372; Siemens Award, ¶299. 
142 Pope & Talbot Inc. Award on the Merits; Dolzer & Stevens 
143 Schill. 
144 Saluka Partial Award, ¶460. 
145 Noble Ventures Award ¶177 
146 Uncontested Facts, ¶15. 
147 Uncontested Facts, ¶16. 
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Respondent could still have avoided a restructuring and attempted to restore 

financial stability with a combination of official fiscal policy tightening and 

adjustment. Furthermore, the IMF envisaged its measures to be implemented to 

achieve results “within the next decade”,149 not within the narrow one-year 

timespan of time the Respondent worked.150 

84. Furthermore, Respondent could have initially resorted to, for example, a debt 

buyback, in which the outstanding bonds are repurchased against cash with the 

support of the World Bank’s Debt Reduction Facility,151 precisely the policy it 

previously implemented in its first debt restructuring in 2001.152 

85. Should the Tribunal find cash buyback mechanism not feasible, Respondent 

could at a minimum offered incentives in the form of advantageous legal 

features of the new bonds; add-ons to the new bonds, such as the GDP-linked 

warrants in the 2005 Argentinean exchange; exit consents, as implemented by 

Belize and Dominican Republic; or exchange of bonds with high liquidity, such 

as Jamaican replacement of 356 bonds by 25 new instruments.153 

86. With due consideration of all the factors discussed, we therefore submit that the 

Tribunal find Claimant’s actions leading to the compulsory bond exchange and 

haircut to be unreasonable. 

2. The legislative collective action mechanism failed to respect 

Claimant’s legitimate expectations. 

87. There also exists violation of Claimant’s legitimate expectations by the ensuing 

aggregate imposition of CAC through SRA rather than through contractual 

inclusion of CAC in the 2003 bond terms. 

88. Violation of legitimate expectations, as echoed by Saluka154 and Waste 

Management,155 stems out of a breach of state’s representations already 

                                                                                                                                       
148 Procedural Order No. 2, ¶17. 
149 Uncontested Facts, ¶15. 
150 Uncontested Facts, ¶18. 
151 World Bank. 
152 Uncontested Facts, ¶4. 
153 Das, et al., p. 22. 
154 Saluka Award, ¶301. 
155 Waste Management Award, ¶98. 
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reasonably relied on by investors. Breach may exist when the investor could not 

have known beforehand rules, regulations, and goals of relevant policies and 

administrative practices or directives governing its investments, leading to its 

inability to plan its investment and comply with said regulations.156 In light of 

this, the investor’s legitimate expectations emerge from the legal framework of 

the host state at the time of the investment is acquired.157 

89. In the present case, Claimant legitimately relied on the fact that bonds issued by 

Respondent in 2003 did not include any CAC.158 In order to protect Claimant’s 

expectation made at the time of the bond purchase, Respondent could have 

adopted the contractual CAC into the bond term applicable series-by-series, in 

which case Claimant could have carefully adjusted its bond investment 

accordingly. 

90. By imposing the CAC legislatively with retroactive effect, Respondent in effect 

unilaterally modified the bond terms to the detriment of Claimant’s legitimate 

expectations, especially when the new terms eliminated Claimant’s right to 

obtain a legitimate blocking position.159 Prior to the adoption of SRA, bonds 

terms could not be amended unless all bondholders agreed to it, a fact Claimant 

legitimately relied on; while after SRA, approval of bondholders owning 75% 

of the entire outstanding aggregate nominal value was made enough to amend 

the pertinent terms,160 amounting to violation of Claimant’s legitimate 

expectations. 

3. The unilateral execution of bond exchange without right to negotiate 

and initiate legal action contravenes due process of law. 

91. Respondent’s unilateral imposition of debt reduction without providing 

Claimant any right to negotiate violates due process of law. Lack of due process 

reflecting injustice161 occurs when there is gross deficiency in the administration 

                                                
156 Tecmed Award, ¶154. 
157 Schreuer 3, p. 374. 
158 Uncontested Facts, ¶21. 
159 Art. 1(1)(a)(cc), Sovereign Debt Restructuring Act No. 45/21; Procedural Order No. 2, ¶10. 
160 Uncontested Facts, ¶18. 
161 Opel Austria, fn. 98; Loewen Award, ¶132. 
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of judicial or remedial process or failure to provide those guarantees generally 

considered indispensable to the proper administration of justice.162 

92. A due process of law claim can be raised when the relevant court cannot 

entertain a suit.163 Such claim has been made in Genin v. Estonia, where the 

claimant argued that the Estonian Banking Supervision Department’s revocation 

of the claimant’s banking license without any prior notice, any opportunity to be 

heard, and any opportunity to obtain judicial review constitutes denial of due 

process.  

93. In the present case, the unilaterally enacted SRA bound the 75% majority 

decision to all remaining bondholders,164 under which the debt exchange offer 

became mandatory rather than merely voluntary to minority holdouts such as 

Claimant. Additionally, the CAC prohibits Claimant from initiating any legal 

action before the Respondent’s domestic courts without at least 20% of the 

nominal value of the bonds,165 a threshold not met since Claimant has only 10% 

of such value,166 a new term that is made retroactively applicable to Claimant.167  

94. The Tribunal must also note that that Claimant was not invited by Respondent 

to participate in the drafting of the SRA.168 The fact that the Respondent held 

consultations with a committee representing the owners of approximately 50% 

of the bonds’ aggregate nominal value before making the 2012 offer169 still does 

not hold, since Claimant’s legitimate interest was still not rightfully represented, 

and moreover, the ensuing legal product should not have completely barred the 

minority holdouts’ right to legal redress to address their losses.170 With full 

regard to these facts, Claimant submits that the Tribunal find the Respondent in 

violation of the standard of due process of law. 

                                                
162 Brownlie, p. 506. 
163 Azinian Award, ¶¶102-3. 
164 Uncontested Facts, ¶17; Art. 2(3), Sovereign Debt Restructuring Act No. 45/12. 
165 Uncontested Facts, ¶21. 
166 Procedural Order No. 2, ¶24. 
167 Art. 1, Sovereign Debt Restructuring Act No. 45/12. 
168 Procedural Order No. 2, ¶21. 
169 Procedural Order No. 2, ¶21. 
170 NML Capital. 
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95. Having fulfilled the three criteria of unreasonableness, violation of legitimate 

expectations, and incompliance with due process of law, the Respondent has 

thus violated Claimant’s right to FET. 

C. CLAIMANT IS ENTITLED TO FULL COMPENSATION FOR THE LOSS OF BONDS 

VALUE ARISING FROM THE DEBT REDUCTION. 

96. Under Article 3 of the CD-BIT, Claimant, having suffered the violation of its 

rights to FET, shall be accorded treatment “as regards restitution, 

indemnification, compensation, or other settlement” as to return it to status quo 

ante.171 Further, given the free transfer provision under the BIT,172 the 

compensation to be made is not limited to the invested funds, but should cover 

any amounts derived from or associated with the investment, including profit, 

dividend, interest, capital gain, royalty payment, management, technical 

assistance or other fee, or return in kind. 

 

                                                
171 Chorzów Factory. 
172 Art. 3, CD-BIT. 
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V. RESPONDENT’S FAILURE TO ACCORD FAIR AND EQUITABLE 

TREATMENT IS NOT EXEMPTED. 

97. Respondent is also barred from relying on essential security interest defense173 

to exempt its breach of FET, since [A] assessment of essential security interest 

clause must properly look into, and indeed, conform to the customary standard 

of necessity. As such, [B] Respondent cannot justify174 its actions as 

safeguarding its public interests out of necessity, since it does not fulfill the 

pertinent standard of necessity. 

A. ASSESSMENT OF ESSENTIAL SECURITY INTEREST DEFENSE CLAUSE YIELDS 

TO THE CUSTOMARY STANDARD OF NECESSITY. 

98. In evaluating defenses for breach of international responsibility, Claimant 

submits that the established rule for the Tribunal to follow, on the basis of 

customary international law as the primary source of law,175 is that of necessity, 

as enunciated in Article 25 of the Articles on State Responsibility176 and, for 

example, the ICJ case Gabčíkovo-Nagymaros.177 The conflation of essential 

security interest defense and CIL-based necessity defense into a single, 

inseparable defense has also been adopted in cases such as CMS,178 Enron,179 

and Sempra.180 The reasoning is that the elements of necessity defense have 

been more defined under customary law, whereas the BIT does not contain any 

definition concerning the constitution of essential security interest, nor the 

conditions for its operation.181 

99. Furthermore, cases182 that advocate for a divorced assessment of essential 

security interest test from necessity test objectionably derive their support from 

                                                
173 Enron Award, ¶332. 
174 LG&E Liability, ¶205. 
175 Art. 38(1)(b), ICJ Statute. 
176 Art. 25, ASR. 
177 Gabcıkovo–Nagymaros, ¶¶40-41. 
178 CMS Award, ¶317. 
179 Enron Award, ¶333. 
180 Sempra Award, ¶349. 
181 Sempra Award, ¶376. 
182 LG&E Liability; Continental Casualty Award. 
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WTO regime, without adequately decisive reasoning.183 Therefore, Claimant 

submits that the pertinent Article 6 (2) of the CD-BIT here should be interpreted 

in light of the customary doctrine of necessity. 

B. RESPONDENT CANNOT RELY ON THE DEFENSE OF NECESSITY TO PRECLUDE 

THE WRONGFULNESS OF ITS ACTIONS. 

100. On the substantive aspect of the necessity defense, as pertinent to the present 

case, the Court must look into two indicators for the fulfillment of the criteria of 

the defense: [1] whether there was a grave peril threatening the Respondent 

state, [2] for which the wrongful action was the only way to avert it. 

1. Respondent’s domestic condition does not fulfill the high standard of 

grave peril, barring its resort to the defense. 

101. Although numerous tribunals agree that threatened interests contemplated by 

necessity defense include economic emergencies and are not limited to just 

military and political threats,184 the defense can only be invoked if the financial 

crisis meets a certain severity standard. In Gabčíkovo-Nagymaros, ICJ notes 

that peril had to be established objectively and that it had to be imminent.185 

Applying the grave and imminent peril test, the Enron tribunal notes that 

governments have a duty to prevent the worsening of the situation but found no 

convincing evidence that the crisis was out of control or had become 

unmanageable to the extent that it imperiled Argentina’s very existence and 

independence,186 as also expressed by Sempra.187 The high threshold exists 

since allowing states to liberally invoke necessity to elude its international 

obligations would be contrary to the stability and predictability of law.188 

102. Even if this Tribunal were to resort to the lower test of severity advocated by 

LG&E and Continental Casualty, the crisis should still be one that include 

devastating conditions in economic, political, and social realms to the extent 

consistent with the high test of necessity. The Argentinian financial crisis, as 

                                                
183 Alvarez and Brink, p. 333. 
184 CMS Award, ¶359; LG&E Liability, ¶238; Continental Casualty Award, ¶175. 
185 Gabcıkovo–Nagymaros, ¶54. 
186 Enron Award, ¶¶306-7. 
187 Sempra Award, ¶349. 
188 CMS Award, ¶317. 
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contrasted with our case, was held by the tribunals to have led to “sudden and 

chaotic abandonment of the cardinal tenet of the country’s economic life,”189 

“threatening the total collapse of the Government and the Argentine State”.190 

103. In contrast, Respondent’s crisis, however unfortunate, was limited to mere 

increase of oil price, tax evasion issue, and decreasing market access,191 none of 

which was severe enough to lead Respondent to total collapse as in the 

Argentinian instance. Even if it is stated that there were several demonstrations 

and social interest in several of Respondent’s capital and larger cities,192 the 

degree of the peril still does not compare to, for example, the case of Argentina 

where widespread demonstrations led to deaths, declaration of state of 

emergency, and fall of the government. 

2. Respondent had other means to secure its interests without resorting 

to its violation of the FET obligation. 

104. In order to invoke defense of necessity, a state must have no other means to 

guard its vital interest other than breaching its international obligation.193 The 

appropriate approach during the examination of whether other means to respond 

to the critical situation existed would be to incorporate requirements of 

adequacy and proportionality.194 

105. Applying this, the CMS tribunal concluded that Argentina had other steps to 

take in response to the internal economic crisis without giving examples of such 

measures,195 as also expressed by Enron196 and Sempra.197 Similarly, as proven 

infra, Respondent could have resorted to other available financing and policy 

adjustments to resolve its unsustainability and regain market access rather than 

immediately making a unilateral, legislative-based debt exchange offer.  

                                                
189 Continental Casualty Award, ¶180. 
190 LG&E Liability, ¶231. 
191 Appendix 4. 
192 Procedural Order No. 3, ¶38. 
193 Crawford, p. 184. 
194 Reinisch, p. 201. 
195 CMS Award, ¶324. 
196 Enron Award, ¶308. 
197 Sempra Award, ¶350. 
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106. Therefore, the financial crisis suffered by Respondent does not suffice to invoke 

the essential security interest defense. As such then, Claimant submits that the 

Respondent can find no reprieve for its failure to abide by its international 

obligations on the basis of necessity defense. 
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PRAYER FOR RELIEF 

 

Claimant respectfully prays to the Tribunal to find that: 

A.  The Tribunal has jurisdiction over Calrissian & Co., Inc.’s claims and that those 

claims are fully admissible. 

B.  That the Award rendered by the Permanent Court of Arbitration on 29 April 

2003 is binding upon this Tribunal in finding its jurisdiction. 

C.  That the retroactive effects of the Sovereign Restructuring Act, along with other 

state conducts carried out as a part of its sovereign debt restructuring, amounts 

to a violation of Respondent’s obligation under Article 2 of the Corellia-

Dagobah BIT. 

D.  That Claimant is entitled to full compensation for the losses it incurred as a 

result of Respondent’s violations, including interest; and 

E.  That Claimant is entitled to restitution by Respondent of all costs related to 

these proceedings. 

 

Counsels for the Claimant 

Team Owada 

20 September 2014 


