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STATEMENT OF FACTS  

 

I. In 1992, The Federal Republic of Dagobah and the Corellian Republic entered 

into an Agreement for the Promotion and Protection of investments, the Corellia-

Dagobah BIT.  

II. In early 2001, after a decade of heavy borrowing from on international financial 

markets combined with high government budget deficits, Dagobah faced descended into 

an economic crisis. Dagobah’s inability to meet its debt obligations led its government 

to restructure its sovereign debt, reducing the value of sovereign bonds, causing major 

losses to private investors. 

III. Over the second half of 2001 diplomatic negotiations proceeded between 

representatives of the contracting States, but the parties were not able to agree on 

whether the treaty covered sovereign bonds or not and, therefore, whether Corellian 

holders of Dagobah sovereign bonds were protected by the framework of the Corellia-

Dagobah BIT 

IV. Corellia then commenced arbitral proceedings against Dagobah pursuant to Art. 7 

of the BIT to clarify the language of the treaty and make sure its national investments 

were protected. 

V. In 2003 The Tribunal, by majority, held that: (i) sovereign bonds were 

investments under the BIT; and (ii) bondholders of both countries were entitled to its 

standards of protection and to resort to the investor-State dispute settlement provision 

included therein. The was one dissenting arbitrator.  

VI. In the beginning of 2010 a global recession emerges, harming once again 

Dagobah’s economy. 

VII. On 14 September 2011 the IMF proclaims that Dagobah’s debt has reached an 

unsustainable level and issues several recommendations. 

VIII. On 28 May 2012 Dagobah enacted a Sovereign Restructuring Debt, applicable to 

all bonds governed by Dagobah’s law, which determined that if a qualified majority of 

the owners of 75% of the aggregate nominal value of all outstanding bonds governed by 

domestic law agreed to modify the terms of the bonds, that decision would bind all 

remaining bondholders. Before the SRA: affected bonds did not allow for amendment 

unless all bondholders agreed to it. 
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IX. On 29 November 2012 Dagobah offered bondholders the option to exchange 

their bonds for new ones worth approximately 70% of the net value of the outstanding 

sums under the original bonds. The offer also modified the applicable law and forum 

selection clause of all sovereign bonds. 

X. On 30 August 2013: Calrissian, an investor from Corellia, commenced arbitral 

proceedings before the SCC pursuant to Art. 8 of the BIT, based on interpretation 

rendered by the PCA arbitral tribunal, claiming that (i) the adoption of a collective 

action mechanism with retroactive effects through the enactment of the SRA, associated 

with the sovereign debt restructuring conducted by Dagobah, constituted a violation of 

the fair and equitable treatment standard of protection contained in Art. 2(2) of the BIT 

and (ii) requesting full compensation for the losses incurred. 

XI. The SCC Board of Directors decided that the SCC did not manifestly lack 

jurisdiction in accordance to Arts. 9 and 10 of the arbitration rules of the institution. The 

SCC Secretariat confirmed  receipt of the notice of arbitration offered by Calrissian and 

notified Dagobah to present its answer. 

XII. On 4 October 2013: Dagobah replies to the RfA contending that (i) Calrissian is 

not entitled to pursue arbitration since its sovereign bonds are not investments under the 

Tribunal lacks jurisdiction; (ii) the SCC should not be bound by the PCA’s 

interpretation; (iii) the Tribunal should hold the claims inadmissible in view of the 

forum selection clause contained in the old sovereign bonds; (iv) the measures related to 

the restructuring did not amount to a violation of the fair and equitable treatment; (v) 

The measures were taken in its efforts to reduce its debt down to sustainable levels 

without compromising the basic functions of the State and regain access to the world’s 

capital markets. The Seat of arbitration is Alderaan, in the Kingdom of Yavin. The 

language of the proceedings is the English language.  

XIII. On 8 January 2014: the case was referred to the Arbitral Tribunal. 
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ARGUMENTS 

I. ARGUMENTS ON JURISDICTION 

I.1. INTRODUCTION 

1. RESPONDENT alleges that: (i) the Tribunal lacks 

jurisdiction over the claims submitted by CLAIMANT, contending that the dispute is 

not an “investment dispute” under the Corellia-Dagobah BIT because Art. 1 of such 

treaty does not specifically mention sovereign bonds as an “investment” and that 

supposedly the bonds do not fulfil the territoriality requirement provided in the Corellia-

Dagobah BIT
1
; (ii) the 2003 UNCITRAL decision administered by the PCA – which 

specifically decided that sovereign bonds are to be considered “investments” within the 

meaning of the Corellia-Dagobah BIT –  does not have a binding effect on the parties of 

the present case
2
; and (iii) the Tribunal is not entitled to decide on the present dispute 

due to the forum selection clause contained in the old sovereign bonds
3
. 

2. However, in complete opposite to what RESPONDENT 

contends, CLAIMANT will demonstrate that (i) the Tribunal has jurisdiction to rule on 

the dispute hereby submitted, since CLAIMANT has made an “investment” in the 

territory of the RESPONDENT within the meaning of the Corellia-Dagobah BIT, 

considering that Art. 1 of such treaty in non-exhaustive and the purchase of sovereign 

bonds fulfil all the requirements of an “investment”; (ii) the 2003 UNCITRAL decision 

administered by the PCA on the definition of investments covered by the treaty is final 

and binding upon the parties of the present dispute and, therefore, its award that 

determined that sovereign bonds were “investments” within the meaning of the 

Corellia-Dagobah BIT has to be respected and considered in the ruling of the present 

case; (iii) despite the forum selection clause in the old sovereign bonds, the Tribunal is 

entitled to decide on the present dispute since the claim submitted by CLAIMANT is 

not a contract claim, but a treaty claim, which means that the arbitration agreement 

present in the Corellia-Dagobah BIT should prevail over the forum selection clause 

contained in the sovereign bonds. 

                                                           
1
 ARA, par 1, 5. 

2
 ARA, par 7. 

3
 ARA, par 9. 
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I.1.1. Applicable Law 

3. Dagobah, Corellia and Yavin are parties to the New York 

Convention
4
. By taking into account this fact, the Arbitral Tribunal will render an 

enforceable award as long as it applies the standards of the aforementioned 

Convention
5
. 

4. The same three States are also signatories to the Vienna 

Convention
6
, which means that its provision should also be applied when interpreting 

the Dagobah-Corellia BIT and its effects on the relationship between the parties and on 

the present dispute
7
. 

I.2. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER 

THE DISPUTE 

5. The Arbitral Tribunal does indeed have the power to resolve 

this specific dispute, mainly because: (i) the arbitration agreement contained in Art. 8 

(2) of the Corellia-Dagobah BIT grants jurisdiction to the Arbitration Institute of 

Stockholm Chamber of Commerce to rule on their investment disputes; and (ii) 

CLAIMANT has made an investment in the territory of CLAIMANT within the 

meaning of Art. 1 of the Correlia-Dagobah BIT. 

I.2.1. The arbitration clause contained in the Corellia-Dagobah 

BIT grants the Tribunal jurisdiction 

6.  The first requirement for a tribunal’s jurisdiction over a 

claim is the parties’ consent to arbitration given through a valid arbitration clause: an 

arbitrator’s power to resolve a dispute is founded upon the common intention of the 

parties to that dispute
8
.  

7. In regards to disputes arising out of state contracts, there is 

the requirement that there be true contract containing the parties consent to have their 

dispute resolved by arbitration
9
. In the present case, it is crystal clear that both parties 

                                                           
4
 PO2, question 7. 

5
 Lew Mistelis  r ll, p. 1  . 

6
 PO2, question 7. 

7
 Vienna Convention, art. 1. 

8
 Fouchard/Gaillard/Goldman, p. 28. 

9
 Fouchard/Gaillard/Goldmman, p. 28. 
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chose to submit their disputes arising out of investments to arbitration, pursuant to Art. 

8(2) of the Corellia-Dagobah BIT, which governs the settlement of disputes between 

investors of one party and the other party. 

8. In investment arbitrations, if the host state’s consent to 

arbitration in given through the treaty – in casu, through the Corellia-Dagobah BIT – 

the agreement to arbitrate will also apply to nationals of the states who are party to the 

treaty
10

. 

9. In this sense, the arbitration agreement contained in Art. 8 (2) 

of the Corellia-Dagobah BIT is in fact an agreement in writing under which the Parties 

undertake to submit to arbitration all or any differences which have arisen or which 

may arise between them in respect of a defined legal relationship, as defined by Art. II 

of the New York Convention. Hence, the arbitration agreement manifests the clear 

intent of the Parties to arbitrate. 

10. Since both parties to the present dispute agreed to submit 

their disputes arising out of the Corellia-Dagobah BIT through that very treaty to 

investment arbitration, most specifically giving jurisdiction to the Arbitration Institute 

of the Stockholm Chamber of Commerce, the Arbitral Tribunal has jurisdiction to 

decide on the present case. 

I.2.2. CLAIMANT has made an “investment” within the 

meaning of the BIT 

11. In regards to the definition of the term “investment” under 

the BIT, RESPONDENT contends that the treaty does not cover the acquisition of 

sovereign bonds. Whatsoever, since both parties are signatories to the Vienna 

Convention
11

, the Corellia-Dagobah BIT has to be interpreted by the Tribunal in good 

faith in accordance with the ordinary meaning to be given to the term “investment”, in 

its context and in light of its object and purpose
12

. 

12. Even though the Corellia-Dagobah BIT does not specifically 

list sovereign bonds as one of its protected investments, in contemporary treaties the 

definition of “investment” tend to be broad and open-ended, with a list of specific types 

                                                           
10

 Dolzer/Schreuer, p. 45. 
11

 PO2,  
12

 Vienna Convention, art. 31. 
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of covered investments that is indicative rather than definitive
13

, being that the exact 

case of Art. 1 of the BIT when defining “investment”
14

. The text of the BIT broadly but 

non-exhaustively defines “investment”, expressing unequivocally the intent of the 

parties – if any restrictions had been intended, they would have been embodied in that 

article
15

. 

13. Different countries sign BITs in order to encourage the other 

party and its nationals to invest in them, and the broad definition of investment reflects 

a desire to encourage foreign investment in all its forms
16

. 

14. The broadest definitions of “investment” that can be reached 

are those contained in BITs describing investment as “every kind of asset”
17

. The 

Corellia-Dagobah BIT definition of investment is no different to such type of definition 

of the term, using the exact same expression in its Art. 1. 

15. Bonds themselves are one of the three main asset classes, 

along with stocks and cash equivalents and generally they can be defined as a debt, in 

which an interested party loans money to an entity – which can be governmental, like in 

the present case – that borrows the funds for a defined period of time at a certain interest 

rates: they are fixed income securities
18

, which means that they also fulfil the 

investment requirement of “expectation of gain”, or return, set forth in the Corellia-

Dagobah BIT
19

.  

16. Moreover, RESPONDENT cannot argue that the acquisition 

of sovereign bonds by CLAIMANT did not contribute to Dagobah’s economic 

development and therefore it would not be considered an “investment” under the 

Corellia-Dagobah BIT. 

17. The Correlia-Dagobah BIT was signed between the two 

parties of the present dispute as part of a privatization and internationalization plan 

undertaken by Dagobah’s government in order to stimulate economic growth
20

, and the 

                                                           
13

 Barton on Defining Investment and Investor. 
14

 Appendix 1, art. 1. 
15

 Société Générale v Dominican Republic, par. 32. 
16

 Barton on Defining Investment and Investor. 
17

 Dugan/Wallace Jr./Rubins/Sabahi, p. 250.  
18

 Abaclat v Argentina, par. 11. 
19

 Appendix, art. 1. 
20

 Uncontested Facts, par. 2. 
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simple commitment of capital undertaken by RESPONDENT should be enough to 

qualify a contribution to the host state’s development. 

18. However, even if there had not been a contribution to the 

economic development of Dagobah, the acquisition of sovereign bonds by 

RESPONDENT would remain qualified as an investment. The issue of the specific 

contribution of an investment does not arise in determining the existence of an 

“investment”
21

. The requirement of a contribution to the economic development of the 

host state is to be considered only as an expected consequence of an investment, 

uncertain at time of the investment
22

, and not as a condition for the existence of an 

investment covered by the BIT. 

19. Lastly, RESPONDENT also argues that the purchase of 

sovereign bonds cannot be qualified as an “investment” because it supposedly lacks a 

territorial link
23

. A direct injection of funds will be a typical way of satisfying the 

territoriality requirement; however, the injection of funds is by no means the only way 

that an investment may be made in the territory of a host State
24

. In many international 

transactions, it is a standard feature that the funds involved are not physically 

transferred to the territory of the beneficiary
25

. 

20. In order to fulfil the investment’s territoriality requirement, 

what should be analysed in a case-by-case basis is whether the funds are made available 

to the host State and utilized by them, so as to finance its various governmental needs, 

which was observed on the decision on jurisdiction in Fedax v Venezuela [par. 41], in a 

scenario very similar to the present dispute. On that note, CLAIMANT has indeed made 

an investment in RESPONDENT’s territory. 

21. Based on the reasons described above, CLAIMANT submits 

that the purchase of sovereign bonds of Dagobah by Calrissian is most definitely an 

“investment” within the meaning of the Corellia-Dagobah BIT, meaning that it is 

covered and protected by the provisions of such treaty and, consequently, that the 

Tribunal has jurisdiction to rule on the claims hereby submitted. 

                                                           
21

 Dolzer/Schreuer, p. 70-71; Société Générale v Dominican Republic, par. 33. 
22

 Fakes v Turkey, par. 111. 
23

 ARA, par. 5. 
24

 Inmaris v Ukraine, par. 123. 
25

 Fedax v Venezuela, par. 41. 
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I.3. THE FORUM SELECTION CLAUSE CONTAINED IN THE 

SOVEREIGN BONDS DOES NOT EXCLUDE THE 

TRIBUNAL’S JURISDICTION OVER THE DISPUTE 

22. Even though the old sovereign bonds acquired by 

CLAIMANT contain a forum selection clause granting jurisdiction to Dagobah’s courts 

over the disputes arising thereof, it does not affect the Tribunal’s jurisdiction over the 

present dispute since: (i) it would render the Corellia-Dagobah BIT arbitration clause 

ineffective to consider that contractual dispute resolution provisions prevail over a BIT 

dispute resolution provision; and (ii) the claims hereby submitted are not contract 

claims, but treaty claims.  

I.3.1. The forum selection clause contained in the sovereign 

bonds are not applicable to the dispute 

23. Notwithstanding the presence of a clear and valid umbrella 

clause in the BIT
26

, RESPONDENT contends that the forum selection clause contained 

in the bonds purchased by CLAIMANT should prevail since the Parties have 

specifically chosen domestic courts for disputes concerning such bonds.  

24. However, not only does said understanding render the BIT 

dispute resolution provision ineffective, but it also finds little support in the 

international investment arbitration community. 

25. Firstly, it should be determined whether the claims submitted 

by CLAIMANT are treaty claims or contract claims, seeing that the Tribunal's 

jurisdiction over treaty claims is undisputed
27

.  

26. A treaty claim is one based (i) on a right established in the 

investment treaty and (ii) on a breach involving the exercise of sovereign authority
28

. 

27. In the present case, not only do the claims concern 

RESPONDENT’s breach of the BIT’s fair and equitable treatment standard, but said 

                                                           
26

 Appendix 1, art. 8. 
27

 Appendix 1, art. 8. 
28

 Naniwadekar; Horn/Kröll, pp. 326-327;  Abaclat v Argentina; McLachlan/Shore/Weiniger, p. 116; 

Equity v Republic Chile; Schill; MPREGILO v Pakistan; Schreuer; Jennings/Watts, p. 927; El Paso v 

Argentina; Spiermann, pp. 179-211; Aguas del Tunari v Bolivia. 
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breach was engendered by RESPONDENT’s intervention, as a sovereign utilizing its 

State power to modify its payment obligations regarding the bonds.  

28. Consequently, it is clear that the claims submitted by 

CLAIMANT are treaty ones and should be encompassed by the BIT’s umbrella clause, 

pursuant to the preponderant view of arbitral tribunals
29

. 

29. Moreover, one of the main purposes of RESPONDENT and 

Calrissia when drafting the BIT, was to create favourable conditions for investments 

and to stimulate private initiative
30

. The umbrella clause included in the BIT, therefore, 

seeks to ensure that any binding commitment made by the sovereign States, in respect 

of the investments covered by the aforementioned treaty, is fulfilled.  

30. Consequently, to allow the contractual dispute resolution 

provision to override a the treaty one, would frustrate the very basis and justification of 

investment treaty arbitration
31

. The umbrella clause, in turn, would no longer be a 

mechanism that reinforces the principle of pacta sunt servanda
32

 by remedying 

insufficiencies in the enforcement of contractual promises of the host State vis-à-vis 

foreign investors
33

 . 

31. It should also be noted that a restrictive interpretation of the 

umbrella clause would contradict the cornerstone principles of treaty interpretation, as 

set forth in Art. 31 of the Vienna Convention. According to said article, a treaty must be 

interpreted in light of its object and purpose and in a way where the provisions are given 

effect, rather than rendered inoperative – principle of effet utile
34

. 

32. Moreover, several tribunals and scholars find that the treaty 

arbitration clause is actually more specific than the contractual one
35

. In the case 

Siemens v. Argentina, the ICSID Tribunal decided that: The dispute settlement clause in 

the BIT is merely a standing offer to investors. By accepting that offer an investor 

                                                           
29

 Schreuer p. 370, Abaclat v Argentina; Vivendi v Argentina; Vivendi v Argentina, II; Spiermann, pp. 

179-211; El Paso v Argentina; Siemens v Argentina; Equity v Republic of Chile; Aguas del Tunari v 

Bolivia; Bayindir v Pakistan; Fedax v Venezuela; Eureko v Poland; Noble Ventures v Romania; 

MPREGILO v Pakistan. 
30

 Appendix 1, art. 2. 
31

 Naniwadekar. 
32

 Vienna Convention, art. 26. 
33

 Newcombe/Paradell, p. 437; Equity v Chile; Schill; Fedax v Venezuela. 
34

 Newcombe/Paradell, p. 113; Crawford; Noble Ventures v Romania. 
35

 Siemens v Argentina; Naniwadekar; Newcombe/Paradell, p. 113; Salini v Morocco. 
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perfects a specific arbitration agreement. The dispute settlement provision of the bond, 

on the other hand, refers to any dispute arising from it.  

33. As a consequence, the principle generalia specialibus non 

derogant used by RESPONDENT should actually work against the contractual forum 

selection clause and in favour of the BIT one. 

34. Finally, and subsidiarily, even if the Tribunal considers that 

the domestic courts have jurisdiction to hear CLAIMANT'S claims, such jurisdiction 

does not affect the Tribunal’s jurisdiction. 

35. The BIT mechanism is the result of a treaty between two 

sovereign nations and thus cannot be overridden a contract between a state and a private 

party
36

. According to Professor Hanotiau, several tribunals understand that the 

acceptance of a state’s court jurisdiction does not amount to a waiver of the arbitration 

clause, since it does not necessarily exclude recourse to arbitration
37

. It merely gives the 

Parties the option to go to the courts in addition to arbitration.  

36. By virtue of the aforementioned arguments, it is undisputed 

that the forum selection clause is inapplicable to the present case. Nonetheless, in the 

event that the Tribunal understands otherwise, the treaty dispute resolution provision 

shall prevail over the contractual one, conferring the Tribunal jurisdiction over the 

claims. 

I.4. THE PCA ARBITRAL TRIBUNAL’S DECISION IS 

BINDING UPON THIS TRIBUNAL 

37. Following the failure of the diplomatic negotiations 

proceeded on the second half of 2001
38

, Corellia commenced arbitral proceedings 

against Dagobah, pursuant to Art. 7 of the Corellia-Dagobah BIT, requesting a decision 

on the interpretation issue as to whether sovereign bonds were investments within the 

definition of the Corellia-Dagobah BIT, and whether bondholders of both countries 

were entitled to its standards of protection and to resort to the investor-State dispute 

settlement provision included therein.  

                                                           
36

 Naniwadekar; Salini v Morocco; Bayindir v Pakistan. 
37

 Hanotiau, p. 153, ICC No. 6998; Rev. Arb. 617; Schreuer; Aguas del Tunari v Bolivia; Bayindir v 

Pakistan, Vivendi v Argentina. 
38

 Uncontested Facts, par. 8. 
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38. On 29 April 2003, the PCA Arbitral Tribunal finally decided, 

by majority, that sovereign bonds were investments within the definition of the Corellia-

Dagobah BIT and that bondholders of both countries were entitled to its standards of 

protection and to resort to the investor-State dispute settlement provision included 

therein
39

. 

39. Now, RESPONDENT attempts to question the admissibility 

of the present claims based on the argument that sovereign bonds do not constitute an 

investment for the purposes of the Corellia-Dagobah BIT. 

40. Notwithstanding, CLAIMANT urges this tribunal to 

recognize, not only that that sovereign bonds do constitute an investment, but also that 

the PCA Arbitral Tribunal’s decision has a binding effect on this Tribunal’s decision 

regarding the investment character of sovereign bonds. 

41. Art. 7(2) of the BIT is clear in expressing the binding nature 

of the decision rendered under its terms
40

. 

42. It becomes clear from the wording of Art. 7(2) of the BIT that 

Corellia and Dagobah agreed to arbitrate disputes concerning the interpretation of the 

treaty with binding effect, thereby partially ceding interpretive authority to a PCA 

Arbitral Tribunal
41

. As a result, the binding decision rendered by such tribunal would 

constitute the agreed basis for interpretation of the treaty. 

43. At the very least, such decision by the PCA Arbitral Tribunal 

would have the same legal effect as a joint agreement by the Corellia and Dagobah 

concerning the interpretation of the treaty. As noted by the ICJ, an agreement as to the 

interpretation of a provision reached after the conclusion of the treaty represents an 

authentic interpretation by the parties which must be read into the treaty for purposes 

of its interpretation
42

. 

44. Under Art. 31(3) of the Vienna Convention, [t]here shall be 

taken into account, together with the context: (…) any subsequent agreement between 

                                                           
39

 Appendix 2. 
40

 “If a dispute between the Parties cannot thus be settled, it shall, upon the request of either Party, be 

submitted to an arbitral tribunal for binding decision in accordance with the applicable rules of 

international law”. 
41

 Roberts on Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States. 
42

 Kasikili/Sedudu citing International Law Commission (ILC), Draft Articles on the Law of Treaties with 

Commentaries [1966] YB Int'l L Comm'n 2, 221, UN Doc A/CONF39/11/Add2. 
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the parties regarding the interpretation of the treaty or the application of its provisions. 

Additionally, under Art. 31(4), a special meaning shall be given to a term if it is 

established that the parties so intended.  

45. Hence, under Art. 31 of the Vienna Convention, the ongoing 

role of the treaty parties in interpreting their treaties is widely recognized. This role has 

also been recognized in ADF Group
43

 and in Methanex
44

, the latter stating that no more 

authentic and authoritative source of instruction on what the Parties intended to convey 

in a particular provision (…) is possible
45

. 

46. Given the interpretive authority granted to the PCA Arbitral 

Tribunal, its decision amounts to a submission on how the treaty should be interpreted, 

meaning tribunals should adopt their view as a matter of course
46

. After all, short of a 

joint statement by the treaty parties, no more authoritative source of instruction on the 

meaning of a treaty provision would be possible.  

47. On the applicability of the same matters to ICSID 

arbitrations, Aron Broches pointed out that, in such a case, it would seem clear that the 

ICSID Tribunal will be bound by the interpretation of the bilateral treaty arrived at by 

the Contracting States, whether as a result of agreement or of arbitration
47

. The same 

reasoning shall also apply in a non-ICSID context. 

48. It is also noteworthy that the PCA Arbitral Tribunal’s 

decision was issued ten years before the commencement of the present proceedings. 

Hence, there is no reasonable explanation for Dagobah, a party to the PCA Arbitral 

Tribunal’s decision, to question its applicability. To do so would would amount to the 

revocation of investors' rights under the Corellia-Dagobah BIT. 

49. By virtue of the aforementioned arguments, it is undisputed 

that this Tribunal should abide to the contents of the PCA Arbitral Tribunal’s decision, 

to declare the sovereign bonds are encompassed by the notion of investment under the 

Corellia-Dagobah BIT. 
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II. ARGUMENTS ON THE MERITS 

II.1. THE FET STANDARD WAS BREACHED BY DAGOBAH 

50. On this specific issue, CLAIMANT submits that: 

i. The BIT contains an unqualified clause regarding the fair 

and equitable standard of treatment, thus encompassing a 

broader protection for the investment regarding State 

measures; 

ii. RESPONDENT has breached Art. 2(2) of the BIT by 

failing to satisfy CLAIMANT’s legitimate expectations 

towards the investment; 

iii. RESPONDENT has also breached Art. 2 (2) of the BIT 

by breaching the terms of the bonds when acting in its 

sovereign capacity. 

II.1.1. The standard of fair and equitable treatment is higher 

than the minimum-standard-of-treatment because Art. 2 

does not say anything about customary international law 

51. The interpretation and precise scope of the Fair and Equitable 

Treatment Standard is contingent on the wording of the clause contained in the Bilateral 

Investment Treaty. Authorities indicate that depending on the structure adopted on the 

BIT, the clause will be classified as a qualified or unqualified clause
48

.  

52. A qualified clause refers expressly to international law as a 

conditioning factor to interpret the extension of the protection afforded by the Fair and 

Equitable Treatment Standard in that context
49

. This formulation prevents a purely 

literal or grammatical approach to the applicability of the clause, ensuring that the 

Tribunal uses the principles of international law to resolve the issue
50

.  

53. One of the principles of customary international law 

appointed by Tribunals, expressly designated in the title of Art. 1105 NAFTA, is the 

minimum-standard of treatment. According to the latter, the State is only required to 

                                                           
48
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provide the bare minimum protection to foreign investors
51

. This signifies that the 

threshold of liability is much higher, including only situations of flagrant 

maladministration, bad faith, or willful neglect of duty
52

.  

54. Nevertheless, in the present case, Art. 2 (2) of the Corellia-

Dagobah BIT does not mention international law as a reference to be taken into 

consideration by this Tribunal for the meaning and broadness of the Fair and Equitable 

Treatment standard thereby included
53
. Thus, this provision is an unqualified “FET” 

clause. 

55. Given such formulation, the Fair and Equitable Treatment 

standard must be seen as an autonomous standard of treatment which is not limited or 

confined to the minimum standard. Its scope and applicability do not refer only to 

notorious and outrageous cases of negligence or lack of good faith, but also encompass 

a varied number of situations that can be considered unfair or inequitable towards the 

investor, thus violating the treaty
54

.  

56. Furthermore, the 1969 Vienna Convention on the Law of 

Treaties, to which both Corellia and Dagobah are parties, enunciates in its Art. 31 (1) 

that treaties shall be interpreted according in good faith in accordance with the ordinary 

meaning to be given to terms of the treaty in their context and in light of its object and 

purpose.  

57. The ordinary meaning of the terms “fair” and “equitable” 

correspond to what is “just and appropriate in the circumstances”
55

. In the absence of a 

qualified clause referring expressly to the minimum standard of treatment, we cannot 

consider that the Parties wished to apply a restrictive approach to such standard of 

protection
56

. In light of the title of the clause in which the FET standard is inserted, 

named “Promotion and Protection of the Investments” and the preamble of the treaty, 

which declares that the parties agreed that a stable framework for investment will 
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maximize effective utilization of economic resources and improve living standards, the 

sphere of situations enveloped by the provision is undoubtedly a broad one
57

. 

58. According to Professor F A Mann argues that it is pointless 

and misleading to equate the two concepts before fair and equitable treatment envisages 

conduct which goes far beyond the minimum standard and affords protection to a 

greater extent and according to a much more objective standard that any previously 

employed form of words
58

.  

59. It has been frequently suggested that the fair and equitable 

standard comprises several principles to be regarded by the host State, namely 

transparency, the compliance with the legitimate expectations of the investors, due 

process, amongst others
59

. 

60.  Consequently, CLAIMANT submits that RESPONDENT 

has breached the Corellia-Dagobah BIT by failing to act in accordance with: 

a. The legitimate expectations of the CLAIMANT; 

b. Contractual Obligations comprised in the Sovereign Bonds; 

c. Due Process regarding the Sovereign Restructuring Act (SRA). 

II.1.2. RESPONDENT harmed CLAIMANT’s legitimate 

expectations 

61. The investor’s legitimate expectations are broadly based on 

the legal and economic framework and on any and all undertakings and representations 

made by the host State
60

. Investors take business decisions based on the general legal 

scheme surrounding the investment in order to calculate its risks and the possibility of 

future profit. For that reason, the legitimate expectations of the investor are indicated as 

a dominant element of the fair and equitable treatment standard
61

. 

62. It has been emphasized that such legitimate expectations will 

firstly be grounded in the legal order of the host State, in the moment of acquirement of 
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the investment
62
. A Tribunal has declared: “There can be no doubt, therefore, that a 

stable legal and business environment is an essential element of fair and equitable 

treatment”
63

. In the present case, RESPONDENT manifestly and abusively modified the 

legal order related to the sovereign bonds acquired by the CLAIMANT, causing the 

latter to suffer approximately a 30% loss in the net value of its investment
64

.  

63. The uncontested facts of the case demonstrate that on 28 May 

2012, when facing an economic recession which led to an outstanding increase in its 

sovereign debt, The Republic of Dagobah enacted the Sovereign Restructuring Act 

(“SRA”), essentially changing fundamental warranties and clauses of all bonds 

governed by the law of Dagobah
65

.  The SRA provided that if a certain quorum of the 

aggregate nominal value of all such bonds was reached, essential clauses of such bonds 

could be modified. The original bonds expressly enounced that such modification would 

only be possible if all bondholders agreed to it
66

. After an exchange offer based on the 

provisions and procedure of the SRA, the original bonds were replaced by new ones, 

with a 30% reduction in their net value
67

.  

64. It is undeniable that in such situation, a radical change in the 

legal regime of the country occurred through the enactment of the SRA and crucial 

provisions of the contract were altered without the appropriate acceptance of all the 

investors who purchase sovereign bonds issued by the Republic of Dagobah. Tribunals 

have affirmed that there is a concrete violation of the fair and equitable treatment 

standard when regulatory measures by the host State deprived the investor of access to 

the commercial value of its investment
68

. 

65. Other Tribunals also found that the State’s refusal to revise 

the tariffs applicable to the investment in accordance with the legal framework and the 

concession contract frustrated the expectations of the investors
69

. The regulations and 

the contract signed by the parties was the objective basis of the investor’s expectations, 
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which were not fulfilled by an unfair and inequitable conduct of the host State in not 

complying with such instruments.  

66. The circumstances of this case are analogous, since 

RESPONDENT chose to completely disregard CLAIMANT’s rights under the 

provisions of the original sovereign bonds and substantially deprive the CLAIMANT of 

what it was entitled to expect through an alteration of the legal framework in the host 

State. 

67. Moreover, RESPONDENT violated CLAIMANT’s 

legitimate expectations by not abiding by its own representations towards the stability 

and profitability of CLAIMANT’s investments.  

68. The Tribunal in Waste Management declared that in applying 

the fair and equitable treatment standard, it is relevant that the treatment is in breach of 

representations made by the host State which were reasonably relied on by the 

CLAIMANT
70

. The same reasoning was adopted by other Tribunals which ruled that 

the expectation is legitimate if the investor received an explicit promise or guaranty 

from the host-State, or if implicitly, the host-State made assurances or representation 

that the investor took into account in making the investment
71

. 

69. In the case brought before this Tribunal, after the first 

economic crisis faced by the Republic of Dagobah in 2001, the country’s government 

made representations as to its commitment to a more stable economy and financial 

sector, implying that the country would implement measures and plan its economical 

structure in order not to impose another debt restructuring, effectively depriving its 

investors of the full value of their investments
72

. The Corellia-Dagobah BIT declared, in 

its preamble, that the parties agreed that a stable framework for investment will 

maximize effective utilization of economic resources and improve living standards
73

. 

The BIT also mentioned expressly in Art. 2 (1) that the parties had the obligation of 

encouraging and creating favorable conditions for investors of the other party to invest 

capital in its territory
74

.  
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70. CLAIMANT reasonably and legitimately believed that 

purchasing sovereign bonds issued by the country would be a profitable and safe 

investment due to the undertakings, representations and the commitment the 

RESPONDENT made in the provisions of the Corellia-Dagobah BIT and its 

government representatives, eventually deciding to go through with the transaction. 

71. Nevertheless, when an economic recession emerged in 2008, 

RESPONDENT dismissed all obligations to which it had committed. It is essential to 

note that the causes of the crisis faced by Dagobah in 2001 were attributable to the 

conduct of the State itself, mainly its heavy borrowing policy to finance its activities 

aligned with a profound issue of tax evasion that was never dealt with accordingly
75

. 

Nevertheless, the issued cited above remained unaddressed. The heavy borrowing 

policy continued to reign and the issue of tax evasion, impeding the country from 

generating enough revenues was not corrected.  

72. In 2008, a global economic crisis emerged and Dagobah’s 

debt obligations became clearly unsustainable
76

. Facing a U$ 400 billion debt, 

RESPONDENT received ample aid from the IMF and other countries who agreed to 

write off some of such debt
77

. The IMF also provided certain recommendations for the 

RESPONDENT to follow, in order to cope more appropriately with the aforementioned 

issue, namely imposing more austerity measures and restructuring its debt. However, 

the RESPONDENT chose not to follow the IMF’s guidelines and simply relied solely 

on a bond restructuring, harming the interests of countless investors, to raise its 

economy again
78

. The Republic of Dagobah adopted the convenient way out of this 

crisis: by harming foreign investors, not addressing the authentic structural issues that 

generated the crisis. RESPONDENT could have taken different measures to face the 

crisis, arisen out of a clear case of public maladministration. However, imposing 

austerity measures and facing the issue of tax evasion appropriately is not a popular 

measure amongst voters. RESPONDENT chose to allocate the burden of its inefficiency 

and deficient macroeconomic policies on the CLAIMANT and all other foreign 

investors in order to maintain its political status.  
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73. In light of the factual background of the case, 

RESPONDENT has concretely violated CLAIMANT’s legitimate expectations by not 

complying with its representations of providing a more stable business framework and 

consistently applying poor and erroneous measures to increase its reserves by evading 

its obligations and responsibilities.  

II.1.3. RESPONDENT did not comply with its contractual 

obligations using its sovereign powers 

74. Contractual instruments are the means by which the parties 

ensure the predictability and stability of their relationship. The principle of pacta sunt 

servanda demonstrates that through the conclusion of such instrument, the parties agree 

to comply with their respective contractual obligations. This principle becomes even 

more prominent in the context of an agreement between a private investor and a State, 

considering that this relationship is covered by a BIT.  

75. Several Tribunals have ruled that a failure to comply with 

contractual obligations on the part of the host State can be considered a breach of the 

treaty itself, specifically the fair and equitable treatment standard
79

. The Tribunal in 

SGS V Paraguay asserted that “a State’s non-payment under a contract is, in the view of 

the Tribunal, capable of giving rise to a breach of a fair and equitable treatment 

requirement, such as, perhaps, where the non-payment amounts to a repudiation of the 

contract, frustration of its economic purpose, or substantial deprivation of its value.” 

76. Other Tribunals have taken a much more restrictive approach, 

contending that a breach of an agreement will amount to an expropriation only if the 

State acted not only in its capacity of party to the agreement, but also in its capacity of 

sovereign authority, that is to say using its sovereign power
80

. The breach should be the 

result of this action.  

77. CLAIMANT contends that Dagobah breached the contractual 

obligations it freely agreed upon acting as a sovereign authority, consequently breaching 

the Corellia-Dagobah BIT. When Dagobah publicized its Sovereign Restructuring Act, 
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it informed all bondholders that it would not pay the outstanding sums under the 

original bonds and would replace them with new ones with a drastic reduction of 

value
81

. The situation demonstrates that RESPONDENT was not acting as a mere 

contracting party, but as a sovereign State, promulgating new legislation to change 

contractual terms, enunciating a new quorum to alter the provisions of the agreement, 

altering the applicable law and forum clauses and ultimately imposing a manifest 

contractual breach, consisting of the non-payment of approximately 30% of the value of 

the original bonds, on its investors.  

II.1.4. RESPONDENT violated the FET clause by failing to 

respect CLAIMANT’s right to due process 

78. A fair and proper procedure is an essential requirement of the 

fair and equitable treatment clause. It encompasses the traditional concept of denial of 

justice, in judicial and administrative proceedings closely related to the investment. As 

pointed out by Professors Dolzer and Schreuer, Tribunals have ruled in several cases 

that the lack of a fair procedure, or serious procedural shortcomings were important 

elements in finding a violation of the fair and equitable treatment standard
82

.  

79. The Tribunal in Waste Management affirmed that there is a 

breach of the FET clause when a conduct attributable to the State involves a lack of due 

process leading to an outcome which offends judicial propriety—as might be the case 

with a manifest failure of natural justice in judicial proceedings or a complete lack of 

transparency and candour in an administrative process
83

. 

80. The investor undeniably is entitled to a legitimate expectation 

in the sense that the government’s actions will be free from any ambiguity or lack of 

transparency that might affect the early assessment of the legal and economic situation 

of the investment and the actions the investor should take accordingly
84

.  

81. The case at hand demonstrates a conspicuous lack of due 

process in the conduct of the RESPONDENT towards the CLAIMANT in light of the 
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procedure adopted to change the terms of the original bonds contained in the Sovereign 

Restructuring Act and the insertion of a Collective Action Clause in the new bonds. 

82. As previously mentioned, after the rising of an economic 

crisis in 2008, RESPONDENT decided to restructure all sovereign bonds previously 

issued through a Sovereign Restructuring Act. The primary evident violation of the due 

process standard emerged in the drafting of such document, including solely the 

presence of the State of Dagobah itself and a consultation with the IMF. The 

bondholders, the parties directly affected by the enactment of such instrument, were 

never consulted or invited to participate in its devise
85

.  

83. RESPONDENT only came in contact with the bondholders in 

the actual restructuring process in order to create an offer for the issuance of new bonds 

to replace the original ones. Nevertheless, RESPONDENT’s actions were limited to 

forming a committee with solely 50% of the aggregate nominal value of the bonds that 

would be affected by the SRA before making an offer in 2012
86

.  

84. Furthermore, when the government published invitations to 

compose the committee in an official website, CLAIMANT expressly declared its intent 

to participate in a reasonable period of time. However, CLAIMANT was not accepted 

as a part of the committee
87

.  

85. Finally, CLAIMANT was impeded from questioning the 

validity of the SRA in Dagobah’s local courts, since the Act was deemed constitutional 

in a review conducted prior to its enactment
88

. Apart from  the utter abnormality of a 

declaration of constitutionality of a piece of legislation that wasn’t even enacted, 

CLAIMANT had absolutely no means of contesting the unfair and inequitable content 

of the SRA in RESPONDENT’s jurisdiction, which constitutes a clear denial of justice 

by the host State.  

86. The actions described above constituted a violation of the fair 

and equitable treatment standard since the drafting of the SRA did not comprehend the 

involvement of the bondholders and the committee consulted after the enactment of the 

SRA to create a restructuring proposal did not contain even half of the aggregate 
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nominal value of the affected sovereign bonds. The legal and administrative process of 

the debt restructuring flagrantly violated due process and a fair and transparent 

procedure regarding the investments.  

II.2. RESPONDENT HAS BREACHED ART. 2 OF THE BIT 

BY ACTING IN AN UNREASONABLE MANNER 

87. Art. 2 (2) of the Corellia-Dagobah BIT establishes that 

“Neither party shall I any way impair by unreasonable or discriminatory measures the 

management, maintenance, use, enjoyment or disposal of investment in its territory of 

nationals of the other Party
89
.” Authors affirm that the disjunctive “or” in the 

formulation of such provision has a normative function, consequently, in order to 

establish a breach, it is sufficient that the investor proves a violation of one of the 

principles: arbitrariness or discrimination
90

. The principle displays that there is a non-

impairment standard regarding the use and enjoyment of the investment by the host 

State.  

88. According to Professor Reinisch
91

, an unreasonable measure 

is one closely related to the standard of due process, not only in court proceedings but 

also in administrative ones and general policies of the State. An action by the host State 

will be considered unreasonable if a justification or rationale has been provided by the 

authority, but there is no reasonable or rational rationale between the justification and a 

legitimate governmental policy.  

89. The LG&E Tribunal, amongst others, followed a similar 

approach, enunciating that the term “unreasonable” prohibits the parties from 

implementing measures that affect the investments without engaging in a rational 

decision-making process
92

.  

90. In the circumstances to be analyzed by this Tribunal, the 

RESPONDENT engaged in a procedural aberration in rational terms in order to replace 

the original sovereign bonds for new ones that substantially deprived CLAIMANT of 

the value of its investment.  
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In order to rid himself of the outstanding debt it then faced, the RESPONDENT 

engaged in a debt restructuring process that harmed the transparency and fairness 

inherent to any administrative and judicial proceedings. 

91. As previously stated, RESPONDENT devised a Sovereign 

Restructuring Act in order to substantially alter the terms of the original bonds 

according to its own interests. The procedure adopted in the drafting of the SRA was 

manifestly unreasonable, since it did not include any of the bondholders, which were 

ultimately the parties to be directly affected by the provisions of such document
93

. 

92. After the enactment of the SRA, in order to formulate an 

offer of exchange, RESPONDENT invited all bondholders to be part of a committee 

which would provide consultation on the content to be given to the offer. Nevertheless, 

even before the declaration of interest made by the CLAIMANT in a reasonable period 

of time, the committee only included 50% of the aggregate nominal value of the original 

bonds. Thus, the offer was made by the RESPONDENT with the counseling of a certain 

part of the bondholders, which did not even hold half of the total value of the bonds
94

.  

93. Furthermore, the offer contained provisions that 

unquestionably violated the legal framework in vigor when the original bonds were 

issued and warranties provided in the bonds. This justification for these abnormal and 

abusive measures also contradicts legitimate governmental policies previously declared 

by the government of Dagobah.   

94. The new bonds suggested by the RESPONDENT in its 

restructuring process, apart from altering RESPONDENT’s payment obligations 

substantially reducing the value of the bonds by 30%, altered the applicable law and 

forum selection clauses, consequently modifying the legal regime of the bonds. The 

original bonds were governed by the law of Dagobah and provided that the courts of 

Dagobah had exclusive jurisdiction to decide any and all disputes arising out of the 

investment, but the new bonds stipulated that the applicable law would be that of the 

Kingdom of Yavin and the forum for future disputes would be such jurisdiction
95

.  
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95. If such an atrocity wasn’t enough, RESPONDENT also 

included a Collective Action Mechanism, which was absolutely absent in the original 

bonds. The mechanism determined that if the bondholders wished to initiate any legal 

action, they would need to gather at least 20% of the nominal value of the issue in order 

to sue
96

. The provision would be applicable not only to the collective change of the 

bond terms, but to the enforcement of the current bond’s contractual obligations.  

96. The actions described above, taken by the RESPONDENT, 

were not in accordance with the legitimate policies of the state of Dagobah and were not 

reasonable within the circumstances. The government of Dagobah made 

representations, after the 2001 crisis, declaring that the country had a commitment 

towards a more stable economic environment
97

. The preamble of the Corellia-Dagobah 

BIT recognizes that the parties agreed that a stable framework of investment would 

maximize the effective utilization of economic resources and improve living standards 

and that providing effective means of ascertaining claims and enforcing rights with 

respect to the investment was an issue of major importance
98

. Additionally Art. 2 (1) of 

the BIT established an obligation to encourage and create favorable conditions for 

investors in the host State
99

.  

97. It becomes sufficiently clear that Dagobah’s policy was to 

instigate and attract foreign investors to take their investment to Dagobah by providing 

a stable legal and economic framework, based on security and predictability of the real 

situation of the investor and its expectations. The aforementioned actions taken by the 

RESPONDENT were not rational or logical compared to the goals and objectives set by 

the country toward the investors. The intent to attract and fairly treat foreign investors is 

not compatible to a restructuring process that harmed the rights previously granted by 

the investors so profoundly. 

98. CLAIMANT submits that the procedure and content of the 

modifications in the legal regime and warranties of the sovereign bonds were a manifest 

violation of the standard against unreasonable or discriminatory measures encapsulated 

in clause 2 (2) of the Corellia-Dagobah BIT. 
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II.3. RESPONDENT IS NOT EXEMPTED FROM PROVIDING 

COMPENSATION OF ART. 2 OF THE BIT 

99. RESPONDENT, in its Answer to the Request for Arbitration, 

alleges that in light of Art. 6 of the Corellia-Dagobah BIT, the measures it took towards 

the foreign investors after the 2008 economic crisis were justifiable to safeguard its 

essential security interests, reduce its debt to a sustainable level, regain access to the 

world’s capital markets and sustaining the State’s basic functions
100

.   

100. A possible exemption from a treaty breach in favour of the 

RESPONDENT has to be viewed in light of the customary standard of essential security 

set by the International Law Commission’s Articles on the Responsibility of States for 

Internationally wrongful acts. In view of such provisions, CLAIMANT submits the 

following: 

i. Art. 6 (2) of the Corellia-Dagobah BIT is not a self-

judging clause, thus the arbitrators shall determine if 

RESPONDENT’s alleged necessity can exclude liability 

for wrongfulness; 

ii. RESPONDENT’s actions were not the only means of 

safeguarding an essential security interest against a grave 

and imminent peril, as determined by Art. 25 of the ILC; 

iii. Even if RESPONDENT is considered to be facing a 

threat to its essential security interests, it cannot be able 

to invoke necessity since it contributed to such situation, 

in light of Art. 25 (2) (b) of the ILC Articles.  

II.3.1. Art. 6 (2) of the Corellia-Dagobah BIT is not a self-

judging clause, thus the arbitrators shall determine if 

RESPONDENT’s alleged necessity can exclude liability 

for wrongfulness 

101. The key issue in order to determine RESPONDENT’s 

liability in this case is to establish if the situation faced by RESPONDENT was grave 
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enough to allow the exceptional defense of necessity in light of a treaty specifically 

designed to protect investors in times of economic crisis.  

102. In order to do so, a primary analysis of the BIT itself has to 

be made. Art. 6 (2) specifies that nothing in the treaty shall be construed to preclude a 

party from applying measures that are necessary for the fulfillment  of its obligations 

with respect to the maintenance or restoration of international peace or security, or the 

protection of its own essential security interests
101

.  

103. This provision does not attempt to define what would be an 

essential security interest or the situations in which a party would be entitled to invoke 

such clause. The BIT, as appointed by some authors, is lex specialis over international 

law
102

. Consequently, the standard of the latter would not apply, if the provisions of the 

BIT were more specific about the issue at hand. Nevertheless, since no express concept 

of necessity or essential security interests was provided in Art. 6 or any other provision 

of the Corellia-Dagobah BIT, the treaty becomes inseparable from the international law 

standard of necessity.  

104. Such understanding was confirmed by a Tribunal, which 

rightfully ruled that, considering that the BIT did not provide any definition as to what 

would amount to an essential security interest, the requirements for the defense of 

necessity under customary international law, expressed in Art. 25 of the ILC Articles on 

State Responsibility become relevant to determine if the necessity requirements have 

been met for its invocation under the BIT
103

. 

105. RESPONDENT may argue that the necessity defense is a 

self-judging clause. This would mean that the State concerned would be the only 

possible judge of whether the conditions for the necessity exception have been met. 

This has been viewed by several courts as not acceptable since it would be absolutely 

contrary to the object and purpose of a BIT
104

. Certainly, if a State believes that there is 

a state of emergency, it will adopt any measures it deems necessary to remedy the 

situation. Nevertheless, it will not act in an impartial way. It is for the Tribunal, a 
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completely autonomous panel of professionals, to decide if the emergency constituted in 

fact a necessity and if the measures taken were reasonable in the circumstances.  

106. RESPONDENT argues that the state acted in good faith in its 

efforts to reduce its debt following the 2008 economic crisis
105

. However, the judicial 

review is not limited exclusively to an examination of whether or not the State acted in 

good faith when invoking the necessity defense or taking the measures that harmed the 

investors. The Tribunal should investigate much more profoundly, and analyze whether 

the state of necessity meets the requirements of customary international law, represented 

by the ILC Articles on State Responsibility for Wrongful Acts.  

II.3.2. RESPONDENT’s actions were not the only means of 

safeguarding an essential security interest against a 

grave and imminent peril, as determined by Art. 25 of 

the ILC 

107. Art. 25 (a) of the ILC specifies that necessity may not be 

invoked by a State as a ground for precluding the wrongfulness of an act not in 

conformity with an international obligation of that State unless the act is the only way 

for the State to safeguard an essential interest against a grave and imminent peril. 

108. Tribunals indicate that it is not sufficient for there to be a 

grave and imminent peril towards an essential security interest, it is necessary to 

determine if the State’s action was the only viable way to face such danger considering 

all circumstances
106

. The State must prove that it had no other means to safeguard such 

vital interest, except to breach its obligations towards the foreign investors. 

109. In the case at hand, RESPONDENT’s crisis could have been 

dealt with in several other ways and Restructuring its sovereign debt, depriving all 

investors of 30% of the value of their investments was not the only means of 

safeguarding a stable political, social and economic framework for the country of 

Dagobah.  

110. As previously mentioned, after the 2001 economic crisis, 

RESPONDENT followed the IMF recommendations and two years later was able to 
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surpass the difficult state of its economy, entering a period of stability. Nevertheless 

several structural issues that caused the 2001 crisis were never addressed by the 

RESPONDENT, namely a heavy borrowing policy to finance its governmental 

activities and a deep issue of tax evasion, which contributed to RESPONDENT’s lack 

of financial resources to pay its external debt
107

.  

111. When the 2008 global economic crisis emerged, 

RESPONDENT was not economically prepared to handle the impacts. RESPONDENT 

then decide to take the most convenient and politically safe measures: disregard the 

IMF’s other recommendations and solve its debt crisis by accepting a bailout from the 

IMF and reducing the conditions of payment of the titles held by foreign investors in 

30%. 

112. It is absolutely clear that a debt restructuring was not the only 

way to exit the unstable situation in which RESPONDENT found himself. The State 

could have restructured its fiscal policies, establishing a more rigid control of 

government tax collection in order to terminate the problem of tax evasion, 

consequently generating more revenues for the government’s budget. It could also have 

imposed austerity measures, reducing its investment in infrastructure and social policies 

until the crisis came to an end. However, such policies are always extremely unpopular, 

although necessary, amongst a country’s active voters. This was the real reason 

RESPONDENT aimed to solve the crisis by merely restructuring its sovereign debt, not 

wanting to abdicate of its political status by taking unpopular measures.  

113. In Enron, the Tribunal expressly stated that it had no doubt 

that there was a severe crisis to be solved by the Argentinean government, consequently 

business could not be continued as it usually was. However, the situation, very similar 

to RESPONDENT’s circumstances in this case, were not unmanageable and did not 

compromise the existence or independence of the State in such a way that an essential 

interest of the State was in a deepest form of danger, justifying a treaty breach
108

.  

II.3.3. Even if RESPONDENT is considered to be facing a 

threat to its essential security interests, it cannot be able 
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to invoke necessity since it contributed to such situation, 

in light of Art. 25 (2) (b) of the ILC Articles 

114. According to Art. 25 (2) (b) determines that necessity may 

not be invoked by a State as a ground for precluding wrongfulness if the State has 

contributed to the situation of necessity.  

115. In an analogous situation, the Tribunal in CMS concluded 

that although exogenous factors influenced the crisis faced by Argentina in the last 

decade, internal factors including Argentina’s public policies and economical 

shortcomings directly contributed to the state of emergency alleged by the State as a 

defense for treaty breach
109

. Several Tribunals took a similar view
110

.  

116. RESPONDENT, as previously mentioned, contributed to the 

state of necessity materialized with the 2008 economic crisis. RESPONDENT could 

have implemented policies after the 2001 crisis that would have made it much better 

equipped to deal with the impacts of a global recession, including raising its internal 

revenues by solving the issue of tax evasion and relying less on a heavy borrowing 

policy. RESPONDENT’s maladministration and lack of control over its fiscal revenues 

were the legitimate causation of the severe crisis faced by the State and if this Tribunal 

considers that RESPONDENT is exempted from compensating CLAIMANT from 

breaching the treaty in such circumstances, it will encourage the nation nit to correct its 

poor regulation policies, disregarding the treaties it has signed every time a period of 

instability emerges. 

III. REQUEST FOR RELIEF 

117. In light of the above submissions, as well as  prior written 

pleadings, CLAIMANT respectfully requests this Tribunal to declare and adjudge, 

while dismissing all RESPONDENT’s contrary requests and submissions, that:  

I. The Tribunal has jurisdiction to decide on the dispute hereby submitted; 

II. The UNCITRAL decision administered by the PCA shall be considered by this 

Tribunal;  
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III.  RESPONDENT has breached Art. 2 of the Corellia- Dagobah BIT;  

IV.  RESPONDENT is not exempt from providing full compensation for the losses 

suffered by CLAIMANT; and  

V. CLAIMANT is entitled to restitution by RESPONDENT of all costs related to 

these proceedings.  

                                                                 

20 September 2014. 
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