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STATEMENT OF FACTS 

 

1. Claimant is a hedge fund incorporated under the law of the Corellian Republic.  

2. In 1992, the Corellian Republic and the Federal Republic of Dagobah - Respondent in this 

case, entered into the BIT.  

3. In 2001 Dagobah experienced a financial crisis. This recession made government restructure 

sovereign debt, which led to losses on the part of investors. To protect its nationals, Corellia 

commenced arbitral proceedings before Permanent Court of Arbitration which, on 29 April 

2003, confirmed that sovereign bonds constitute an investment under the BIT. 

4. In 2005, Claimant made an investment in Dagobah sovereign bonds. These bonds, which 

represented 10% of all outstanding bonds, had a maturity date in 2015. They did not allow 

any modification of the terms without the consent of all bondholders.  

5. In 2010, a new recession hit Dagobah. Although Dagobah was on the verge of default, the 

government adopted only limited austerity measures such as reducing investments in 

infrastructure. In this situation, IMF suggested several measures to improve Dagobah’s 

economy. However, Dagobah only introduced one of them.  

6. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (‘SRA’) which applied 

to all bonds governed by Dagobah law. SRA provided that if bondholders owning 75% of all 

outstanding bonds, governed by Dagobah law, agreed to change the terms of bonds, this 

would bind all other bondholders. Despite these dramatic changes, SRA was never consulted 

with the bondholders. Neither did Respondent inform the bondholders about the process, 

other than by publishing the drafts of legislation on the Internet.  

7. On 29 November 2012, the Dagobah government offered to exchange the old bonds for 

new ones worth 70% of the outstanding sums. More than 85% of bondholders accepted the 

offer. Due to the binding effect of this acceptance, the Claimant’s bonds were exchanged 

without its consent and deprived of 30% of their value.  

8. The terms of the new bonds are less beneficial as well. Firstly, the law applicable to the 

bonds was changed from Dagobah law to Yavin law. Secondly, the forum selection clause 

no longer pointed to the Dagobah courts but to Yavin courts. Thirdly, the exchanged bonds 

contained Collective Action Clauses (‘CACs’) absent in the original bonds. CACs 

introduced a high threshold to initiate any legal action. The bondholders had to gather at 
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least 20% of the nominal value of the new bonds to commence proceedings against 

Respondent. 

9. Enactment of SRA, followed by the restructuring process, deprived Claimant of its rights 

and gave rise to the present proceedings. 
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SUMMARY OF ARGUMENT 

 

1. Jurisdiction. First, the Tribunal can rule on sovereign bonds as they fulfil the definition of an 

investment contained in Art. 1 BIT. This Tribunal should only consider BIT definition. 

Sovereign bonds meet all its requirements (capital commitment, expectation of gain, 

assumption of risk and territorial link). Beyond BIT definition, there is no other binding 

definition of an investment in this dispute. 

2. Second, PCA’s Award that determined BIT definition of investment and found existence of 

territorial link is binding for this Tribunal. Corellia and Dagobah wanted PCA to finally solve 

their interpretative disputes and provided it with necessary competence. In any event, the 

Award confirms jurisdiction of this Tribunal even without formally binding effect and is fully 

applicable in the circumstances of the present case. 

3. Third, the claims are admissible based on BIT’s dispute resolution clause. The clause is 

broadly drafted and encompasses Claimant’s bonds. The claims result from the breach of the 

FET standard. The contractual dispute resolution clause is without prejudice to the above. In 

any event, the Tribunal may assert its jurisdiction based on the principle of economy of 

proceedings.  

4. Merits. First, Respondent has violated its obligations under FET standard. It frustrated the 

investor's legitimate expectations. Claimant relied on the conditions set out in the bonds. Its 

expectation were further backed by the Respondent's legal framework. Coercive restructuring 

process was not pursued in a good faith, had no reasonable relationship to any rational policy 

and had a discriminatory character. 

5. Second, Respondent is precluded from relying on the security defences from Art. 6 BIT and 

Art. 25 ILC Articles. There was no essential security interest of the state at stake and the debt 

restructuring was not an appropriate measure to tackle the economic crisis. Furthermore, 

Respondent contributed to the emergence of the state of necessity. In any event, Respondent 

shall compensate Claimant for breach of the FET standard.  
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PART ONE: JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE AS THE 

SOVEREIGN BONDS OWNED BY CLAIMANT CONSTITUTE AN INVESTMENT 

1. The Tribunal has jurisdiction over this dispute as the sovereign bonds acquired by Claimant 

constitute an investment within the meaning of the BIT.  

2. In the present case, Calrissian, an investment fund, acquired bonds issued in 2003 with 12-

year maturity, in 2005 when Dagobah enjoyed a stable economy and future prospects. In 

2013, just 2 years before the maturity date, Dagobah restructured its debt and diminished 

bonds’ value by almost one-third. 

3. Claimant commenced these proceedings to recover the full amount of its investment as the 

sovereign bonds meet all requirements outlined in the BIT (A). In any case, Claimant asks the 

Tribunal to consider only the definition from the BIT, as no other definition of an investment 

applies to this dispute (B). 

A. THE SOVEREIGN BONDS CONSTITUTE AN INVESTMENT BECAUSE THEY 

MEET ALL REQUIREMENTS OUTLINED IN BIT DEFINITION 

4. The sovereign bonds constitute an investment within the meaning of Art. 1 BIT. 

5. Article 1 BIT contains the definition of an ‘investment’ as 

‘every asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment, including such characteristics as the commitment of 

capital or other resources, the expectation of gain or profit, or the assumption of 

risk’.  

6. Hence, the BIT specifies three elements of an investment: (i) a commitment of capital, (ii) an 

expectation of gain or profit, and (iii) an assumption of risk. However, these features are not a 

complete list of cumulative prerequisites but rather an exemplary catalogue. The definition 

‘includes’ – but does not limit itself to these three points – it also uses the word ‘such’ and the 

conjunction ‘or’
1
. Therefore, the Parties intended to provide a broad meaning to the term 

‘investment’. Nevertheless, notwithstanding the scope of the definition, Claimant fulfils three 

abovementioned requirements. 

                                                 
1
 Art. 1 BIT. 
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7. Moreover, the BIT requires additional, forth requirement, i.e. a territorial link between an 

investment and the territory of a host. Art. 1 BIT provides that 

‘a Party or a national of a Party that attempts to make, is making, or has made an 

investment in the territory of the other Party’. 

8. Apart from fulfilling the definition of the term ‘investment’, the sovereign bonds owned by 

Claimant comply with the requirement of the territorial link (iv). 

9. Investment arbitration tribunals have already recognised that financial instruments, including 

sovereign bonds, fall under the definition of an investment. As an example, the tribunals in 

Abaclat
2
 and Ambiente Ufficio

3
 concluded that sovereign bonds constitutive an investment 

under the Italy-Argentina BIT. In the same vein, state promissory notes (Fedax
4
 based on 

Netherlands-Venezuela BIT) and loans provided to a state (CSOB
5
 based on Czech Republic-

Slovakia BIT) were deemed to be an investment. The view that sovereign bonds may be an 

investment depending solely on the terms of a specific treaty is shared by scholars
6
. This is 

the case here. 

10. Thus, sovereign bonds constitute an investment within the meaning of the  BIT because they 

(i) represent a commitment of capital, (ii) involve an expectation of profit, (iii) an assumption 

of risk and (iv) a territorial link. 

i) Claimant made a commitment of capital 

11. Sovereign bonds are considered an investment if they provide for a capital commitment as 

required by a specific BIT. Here, Calrissian committed its capital to invest in Dagobah.  

12. The price paid for the bonds is enough to constitute a capital contribution as this contribution 

generates economic value that lays in the right, attached to a bond, to claim payment from the 

host state
7
.  

13. Dagobah has received a capital contribution from investor. The nature and core of bonds is 

that host state receives money which it can freely use until the maturity date.  

                                                 
2
 Abaclat, ¶¶364-365. 

3
 Ambiente Ufficio, ¶490. 

4
 Fedax, ¶82. 

5
 CSOB, ¶93. 

6
 Douglas 2, p.374; Sacerdoti, p.307; Broches, pp.458,514. 

7
 Abaclat, ¶366. 
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Often, bonds issuance serves as a means to fill the government deficit
8
 or to draw a rapid 

influx of funds
9
. The host state can channel this money e.g. into public services, infrastructure 

or military spending
10

. 

14. In the case at hand, Claimant purchased the rights embodied in the bonds and paid a certain 

amount of money in exchange. The commitment of capital in sovereign bond investments 

takes a different form than in traditional investments, e.g. in a construction project. However, 

a bondholder still offers money which flows to the government issuing sovereign bonds. 

Claimant’s contribution supported Dagobah in its economic recovery by funding its public 

debt after the 2001 crisis
11

. Hence, transfer of capital always follows the purchase of bonds. 

15. Calrissian acquired 10% of Dagobah’s outstanding bonds
12

. Claimant, as an investment 

fund
13

, focused on acquiring different financial instruments, including bonds, equity and stock 

options. The mere fact that Calrissian is engaged in finance, rather than in traditional 

investment activity, like car manufacturing, is irrelevant. At the end of the day, both activities 

involve flow of capital generating considerable profits for the parties involved. 

16. Therefore, as Claimant paid for the bonds, it made a commitment of capital.  

ii) Claimant’s investment contains an expectation of gain or profit 

17. Calrissian had a serious expectation of gain or profit when it acquired bonds. 

18. BIT as a treaty between two states has to be interpreted in the light of VCLT, to which both 

Corellia and Dagobah are parties
14

. Article 31 VCLT requires the wording of an international 

treaty to be understood by its ordinary meaning.  

19. The ordinary meaning of bonds is that they provide the investor with an expectation of gain. 

They are defined as a long-term, interest-bearing debt instrument issued usually to provide for 

some particular financial need
15

. This interest-bearing feature of a bond is called ‘coupon’ 

which is a periodic interest payment to a bondholder until the maturity date
16

. The similar 

characteristics, with promissory notes, was acknowledged by the tribunal in Fedax. It asserted 

                                                 
8
 Amadeo.  

9
 Waibel, p.11. 

10
 Mankiw, p.70. 

11
 Proc.Ord.2, ¶11. 

12
 Proc.Ord.2, ¶24. 

13
 Facts, ¶22. 

14
 Proc.Ord.2, ¶7. 

15
 Black’s Law Dictionary; Mankiw, p.575. 

16
 Henderson, ‘coupon’. 
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that there is a profit and return in financial instruments which is realised by payment of 

interest
17

.  

20. A government, through bonds, acknowledges state debt and promises to repay the principal 

amount and accrued interest, expected by investors
18

. As this promise is substantiated by 

state’s viability, it is an investment in stable assets. 

21. In the present case, Calrissian did not buy bonds for charity. This investment fund acquired 

bonds when Dagobah enjoyed much stability
19

. It reasonably expected that this investment 

will enrich Dagobah as much as it will be able to pay the debt with interest accrued 

throughout the years. This means that it had an expectation of gain as required by the BIT.  

iii) Claimant’s investment involves an assumption of risk 

22. Bonds purchased by Claimant also meet the third element stipulated in Art. 1 BIT as they are 

based on an assumption of risk. 

23. There are numerous risks related to investing in bonds, including: the interest rate risk 

connected with market demand; the reinvestment risk that may force an issuer to reinvest with 

a lower interest rate than before calling bonds from bondholders; the inflation risk; the credit 

or default risk; rating downgrades by rating institutions
20

. As a professional, Claimant 

assumed these risks. Undoubtedly, in the case of sovereign bonds the bondholder’s risks also 

include default on the part of the issuing state, as happened in the case at hand, or for instance 

in Argentina in 2001. Therefore, although generally sovereign bonds are perceived as a safe 

investment
21

, some risks still exist.  

24. Calrissian assumed some level of risk in its investment. This conclusion was shared by PCA 

Award that stated that the existence of a risk assumption in sovereign bonds ‘became so clear 

with the very occurrence of the crisis that it deserves no further explanation
22

’.  

25. Furthermore, the BIT accepts commercial risk of non-performance as sufficient in the case of 

minority shareholder. A minority shareholder cannot in any way influence the prosperity of its 

investment (and increase or lower the level of risk). The same risk is inherent in an 

investment made by a bondholder. Both the minority stockholder and the bondholder cannot 

                                                 
17
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influence the decision-making process and assume risk which is not shared or controlled by 

them but is set externally. Hence, as the BIT accepts a minority stockholder’s contribution as 

an investment in Art. 1(2), the same should apply to the bondholder's contribution.  

26. In any case, Claimant is aware that few tribunals required that financial instruments, to be an 

investment, have to be linked to some overall undertaking
23

. Nevertheless, the Abaclat and 

Ambiente Ufficio tribunals (considering, unlike Fedax or CSOB, specifically sovereign bonds) 

rejected such condition in ICSID arbitration, whereas, similarly to the present case, the Italy-

Argentine BIT contained the all-asset approach to definition of an investment. These 

tribunals, recognising sovereign bonds as an investment
24

, simultaneously accepted that the 

risk included in sovereign bonds fulfils the risk requirement of the investment. 

27. All factors considered, sovereign bonds bear a certain risk and so they constitute an 

investment within the meaning of the BIT. 

iv) BIT also requires a territorial link between an investment and Dagobah 

28. Above all, the BIT requires a territorial nexus for an investment to be protected. Importantly, 

its type depends on the nature of an investment
25

. In regard to financial instruments, the 

territorial link has to be understood differently than in investments consisting of business 

operations or involving manpower and physical property
26

, and specifically the required 

nexus may be looser
27

. 

29. Firstly, as to financial instruments, the criteria should be ‘where’ and ‘for the benefit of 

whom’ the funds are ultimately used, not the place where the funds were paid out or 

transferred
28

. Thus, the relevant question is whether the invested funds were ultimately made 

available to the host state
29

.  

30. It is a standard feature of many international financial transactions that the funds involved are 

never physically transferred to the territory of the beneficiary, but put at its disposal 

                                                 
23

 Fedax, ¶38; CSOB Further Objections, ¶¶28-30. 
24

 Abaclat, ¶¶361, 367; Ambiente Ufficio, ¶520. 
25

 Abaclat, ¶374; Schreuer, p.140. 
26

 Abaclat, ¶374. 
27

 Schreuer, p.140. 
28

 Abaclat, ¶374. 
29

 Abaclat, ¶374; Fedax, ¶41. 



9 

 

elsewhere
30

. For example, in SGS v. Pakistan emphasis was laid on the fact that the aim of the 

investor’s activity was to raise the financial revenue of Pakistan
31

. 

31. Secondly, investment tribunals have underlined that if financial instruments contain a choice-

of-law clause indicating the law of the state issuing bonds, then such provision also reflects a 

territorial link. In Fedax, where the promissory notes were governed by the host state’s law, 

the tribunal accepted that the territorial link existed and decided that they constituted an 

investment
32

. 

32. In the case at hand, the price paid for the bonds was transferred to the issuer, that is the 

government of Dagobah, and ultimately went to the host state’s budget
33

, regardless of the 

purpose to which it was put, either public investment or debt servicing. Additionally, the 

sovereign bonds acquired by the Claimant contained a forum selection clause pointing to 

Dagobah and its municipal law
34

. Therefore, the sovereign bonds have a sufficient territorial 

link with Dagobah. 

33. To sum up, Claimant certainly made an investment in Dagobah. Foremost, Calrissian fulfilled 

all of the prerequisites stipulated by the BIT. The sovereign bonds contain a capital 

commitment, an expectation of profit, and an assumption of risk. The investment is 

territorially linked to Dagobah. Thus, Claimant should enjoy protection under the BIT. 

B. THIS TRIBUNAL SHALL NOT ENTERTAIN ANY OTHER DEFINITION 

BESIDES THE ONE PROVIDED IN THE BIT 

Apart from the BIT definition, which Claimant’s investment fulfils, no other definition is 

applicable (i). Alternatively, the objective definition of the term ‘investment’ is not applicable 

in the present dispute (ii). In any case, the sovereign bonds owned by Claimant fulfil the 

objective definition of an investment (iii).    

i) There is no objective definition of an investment 

34. Claimant submits that no such thing as an objective definition of the term investment exists, 

even under the ICSID Convention. Firstly, the ICSID Convention does not define the term 

                                                 
30
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31
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‘investment’
35

. Secondly, although there were various proposals to define it during the 

drafting negotiations, they failed
36

. Thirdly, in the Abaclat case, the tribunal stated that when 

the parties to an investment treaty have agreed to the definition of an investment in a treaty, 

there is then no need to examine the definition of an investment under the ICSID 

Convention
37

. Fourthly, beyond the ICSID Convention, although an investment is defined 

similarly by various BITs, there is no universally binding concept of an investment for all 

purposes
38

. 

35. In any case, this dispute is not considered under the ICSID Convention. In the case at bar, the 

Parties to BIT, not being parties to the ICSID Convention, provided a definition of an 

investment where they specified their intent for the scope of the BIT. Claimant asks the 

Tribunal to follow the decision in Abaclat in this regard. As Corellia and Dagobah also agreed 

on certain requirements, there is no basis for the Tribunal to refer to sources other than the 

Parties’ original intent.  

ii) Alternatively, the objective definition of the term ‘investment’, it is not applicable in the 

present dispute 

36. If this Tribunal finds that an objective definition of the term ‘investment’ exists, this 

definition does not apply in the case at bar.  

37. The most commonly applied objective definition of the term 'investment' is the so-called 

Salini test. However, such an objective definition may only be applied to ICSID arbitration. 

This argument is supported by the UNICTRAL tribunal in White Industries, which concluded 

that applying the Salini test to extra-ICSID arbitral proceedings would impose a higher 

standard than when simply resolving whether there is an investment in the light of a particular 

BIT
39

. 

38. Alternatively, even if this Tribunal decides to take into account tribunals’ decisions and 

doctrine on the ICSID Convention, then it should still reject application of the Salini test.  

39. Following the notion of the tribunal in Abalcat, it is the most controversial one and the least 

practical
40

. ICSID tribunals rejected the Salini test as too strict and exclusive, and limiting 

                                                 
35
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state sovereignty
41

. The Salini test sometimes goes beyond what a state agreed to in a specific 

BIT. It is a sovereign state’s agreement that defines the range of investments it decides to 

protect. 

40. Here, the Tribunal cannot infringe upon states’ agreement in the BIT. Since Dagobah and 

Corellia decided to protect investments and to provide effective means to assert claims and 

enforce rights, the definition of an investment is broad. It includes the requisites of the 

commitment of capital, the expectation of gain and the assumption of risk. Every person 

holding assets fulfilling these three characteristics should enjoy full protection of BIT. 

Therefore, any objective definition does not apply to the present case.  

iii) In any case, the sovereign bonds owned by Claimant fulfil the objective definition of an 

investment 

41. Claimant further submits that, if the Tribunal decides there is an objective definition of the 

term 'investment', all obligatory elements of this definition are present in this case. An 

objective definition of the term 'investment' is fulfilled when an investment contains a 

commitment of capital, an expectation of profit and an assumption of risk. This is the case 

here.  

42. As follows from awards by tribunals that recognised a need for an objective understanding of 

'investment', this definition did not require as many characteristic as the tribunal in Salini did. 

For example, in Pantechniki, the tribunal, following the opinion of Zachary Douglas
42

, noted 

that two elements of the Salini characteristic of an investment: a certain duration and a 

contribution to the host state’s development, are ‘unacceptably subjective’
43

, and cannot be 

obligatory. Further, in Romak, the tribunal recognised an objective definition but limited it to 

‘a contribution that extends over a certain period of time and that involves some risk’
44

. 

Hence, these tribunals applied only three criteria of the definition – a commitment of capital, 

an expectation of gain, and an assumption of risk. In the case at hand, all of these are met by 

Claimant's sovereign bonds (see I.A above).  

43. In summary, this Tribunal should consider only the requirements specifically mentioned in 

BIT as it determines the intent of Corellia and Dagobah. Sovereign bonds retain all those 

characteristics (capital commitment, expectation of gain, assumption of risk and territorial 
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link). Hence, they constitute an investment within the meaning of BIT, which confirms the 

jurisdiction of this Tribunal. 

II. PCA AWARD SUPPORTS JURISDICTION OF THIS TRIBUNAL OVER THE 

PRESENT DISPUTE  

44. PCA Award of April 29, 2003 established that sovereign bonds are an investment within the 

meaning of the BIT. PCA rendered the Award upon request of Corellia when Dagobah was 

preparing to restructure its debt as a consequence of the 2001 crisis. The Award confirms this 

Tribunal has jurisdiction over the present case. Firstly, (A) it provided a binding interpretation 

of the term ‘investment’ for the purpose of the BIT. Secondly, (B) the definition of 

investment by PCA applies to the Dagobah bonds. 

A. PCA’S INTERPRETATION OF THE TERM ‘INVESTMENT’ IS BINDING FOR 

THIS TRIBUNAL 

45. PCA Award constitutes a final interpretation of the BIT. This is because: (i) Dagobah and 

Corellia validly delegated binding interpretative power over the BIT to PCA, and (ii) the 

states never contested PCA Award.  

i) Art. 7(2) BIT delegates binding power to interpret the BIT from Dagobah and Corellia to 

PCA 

46. Dagobah and Corellia established a dispute resolution mechanism that delegated their right to 

interpret the BIT to PCA. In Art. 7(1) BIT they agreed that bilateral negotiations will be the 

basic form of dispute resolution used to clarify the meaning of unclear terms. Under Art. 7(2) 

they decided to pass the same right to interpret on PCA in case they fail to solve their 

interpretative disputes amicably. 

47. When unclear terms are settled in state-to-state arbitration to which the parties to a BIT 

agreed, it precludes an investor-state tribunal from assigning a different meaning.  

48. In principle, states have the power to regulate and interpret the rights and obligations arising 

from the international treaties they sign. This is derived from VCLT
45

. In addition, case law of 

the ICJ supports the view that states have the right to interpret the treaties they conclude
46

. 
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49. However, states decide to delegate power to interpret or modify their treaties to third parties, 

such as international arbitral tribunals
47

. States turn to arbitration in order to interpret their 

treaties even if there are no provisions in their BIT to initiate such action
48

. They consider 

arbitral tribunals have the power and merit to interpret their treaties. Subsequently, states are 

bound by the outcomes these bodies reach
49

.  

50. Awards rendered in this context are recognized as a correct form of giving unambiguous 

meaning to treaties with practically law-making effect
50

. Case law demonstrates that 

interpretation performed by international adjudicatory bodies to explain meaning of treaty 

provisions is possible and even encouraged
51

.  

51. In the case of BITs, such interpretations affect not only parties to the treaty, but also investor-

state tribunals
52

. Investor-state tribunals’ power with regard to interpretation is significantly 

constrained by powers retained by sovereign states
53

.  

52. Similarly, in the present dispute PCA Award is binding not only Dagobah and Corellia, but 

also this Tribunal.  

53. Firstly, Art. 7(2) BIT has clear wording. If a dispute between Corellia and Dagobah proves 

impossible to settle, it should be submitted to PCA arbitration ‘for a binding decision’. Effect 

of both negotiations and PCA Award is the same: a binding interpretation, valid in every 

situation where the BIT is applied. The terms of an international treaty should not be 

interpreted in isolation from one another
54

. Thus, Dagobah and Corellia wanted to supplement 

negotiations from Art. 7(1) with an alternative solution under Art. 7(2) – arbitration aimed at 

the same result.  

54. Secondly, the wording of Art. 7(2) is broad and provides no limits to the interpretation’s 

duration or subject. Unlike the provisions contained in, e.g. the ICJ Statute, which stipulate 

that ICJ decisions are binding only between the parties and in a particular case
55

, the BIT 

lacks reservations. By agreeing on such wording, Dagobah and Corellia wanted Art. 7(2) to 

                                                 
47

 Roberts, p.58; Air Transport Service,¶99; Boyle/Chinkin, p.268. 
48

 Chile-Peru BIT; Lucchetti, ¶7; Peterson. 
49

 Danner, p.42; Ginsburg, p.641-44; Posner/Yoo, p.6-7; Roberts 3, p.15. 
50

 Gardiner, p.32; Oppenheim, p.1268; Caron, p.406-10; Shapiro, p.28-36; Shapiro/Sweet, p.90-135; Ginsburg,  

p.635; Ajevski, p.12. 
51

 Nuclear Weapons Opinion,¶236; German Interests in Upper Silesia,¶18,19. 
52

 Roberts, p.55, Broches 2, p.377, Parlett, p.49. 
53

 Sweet, p.228-229; Roberts 2, p.185. 
54

 Waibel, p.33. 
55

 ICJ Statue, Art.59. 



14 

 

have the broadest effect possible. In consequence, it makes PCA’s interpretation of 

investment applicable in this dispute. 

55. Furthermore, accepting the binding effect of PCA Award promotes certainty and consistency 

in interpreting the BIT. Investment tribunals in general recognize the need to create a 

consistent and principle-based framework of legal rules based on the previous decisions of 

other adjudicatory bodies
56

. Thanks to PCA Award, the determination of all rights and 

obligations based on the BIT becomes more precise
57

. Investors’ legitimate expectations are 

also easier to define
58

. Such understanding of the Award’s role contributes to stability and 

predictability which international investment law seeks. Furthermore, such consequences of 

an award conform with the BIT preamble, where Corellia and Dagobah agreed to build a 

stable legal framework for investment
59

. 

56. Lastly, deciding that PCA’s Award has no binding power upon investment tribunals would 

deprive the BIT’s dispute resolution clause of any effective use. The view that treaty clauses 

should be interpreted in a way to make them effective rather than redundant is well 

established in investment law
60

. The purpose of PCA arbitration is always to provide the 

states that signed the BIT and investors with a final solution they can use to determine their 

rights. It is unlikely that two states will decide to subject themselves to an expensive and 

lengthy arbitral proceeding, each time they cannot solve an interpretative dispute, just to 

obtain an abstract opinion.  

57. In conclusion, Art. 7 BIT delegated states’ competence to provide binding interpretations of 

the BIT to PCA. The effect of the Award extends to all tribunals adjudicating on the basis of 

the treaty and which operate within the scope of terms, rights and obligations established 

under the BIT regime. Consequently, PCA Award defining sovereign bonds as an 

‘investment’ is binding for this Tribunal. 

ii) Both Parties accepted PCA Award 

58. Although Dagobah and Corellia agreed in the BIT that awards by PCA would have a binding 

character, they retained the right of recourse against them. A party dissatisfied with an 

interpretative award is entitled under the BIT to initiate a setting-aside procedure. Under 
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applicable UNCITRAL rules, if award is set aside, it means it has to be disregarded in 

whole
61

. The failure to exercise such right determines acceptance of an award. 

59. In the case at hand, Respondent accepted PCA Award, as it never initiated legal action to 

challenge it
62

. The mere expression of discontent or disagreement with an unfavourable award 

is insufficient to undermine its power and the effect that states granted to it in the BIT.  

60. Contrary to what Dagobah argues
63

, it expressed consent to the changes that PCA Award 

implied. Respondent made no effort to change the interpretation of ‘investment’ which PCA 

established by, e.g. amending the BIT. There is no evidence of any subsequent inter-

governmental consultations or negotiations between Corellia and Dagobah aimed at it. On the 

contrary, Dagobah's representatives admitted challenging PCA's conclusion would only 

unnecessarily prolong the dispute
64

.  

61. Thus, the conclusions reached in PCA Award remain binding upon the Parties. They have 

been accepted by Respondent as valid in the event of the BIT’s application. 

B. PCA AWARD IS APPLICABLE IN THE PRESENT CASE 

62. Characteristics of PCA Award extend beyond the context of its release. Firstly, (i) the Award 

has broad and abstract wording. Furthermore, (ii) the circumstances under which the term 

‘investment’ was defined by PCA are the same as in this case. 

i) Wording of PCA Award is broad and encompasses the present dispute 

63. PCA Award is applicable in the present case due to its abstract and broad wording. The 

Award provided Dagobah and Corellia with an interpretation of the BIT relevant irrespective 

of the context of its application. 

64. With regard to the definition of ‘investment’, the Award stated that: 

‘[t]he Arbitral Tribunal finds that the language of Article 1 is broad and permissive 

enough to allow the acquisition of sovereign bonds to be qualified as an ‘investment’ 

                                                 
61

 Proc.Ord.2, ¶10. 
62

 Proc.Ord.2, ¶10. 
63

 Ans.Req.Arb., ¶7. 
64

 Proc.Ord.2, ¶10. 



16 

 

within the meaning of the BIT, in which case such bonds may enjoy the protection 

granted by the standards contained therein
65

’. 

65. As far as a territorial link is concerned, PCA tribunal concluded that: 

‘[t]he funds deriving from the acquisition of sovereign bonds were finally used in 

and by Dagobah and, for this reason, being an ‘investment’ of a financial nature, the 

acquisition does not lack a link with Dagobah’s territory
66

’. 

66. Wording of these two essential parts of the Award defined the term 'investment' broadly and 

indiscriminately. They are viable for the purpose of the BIT application in the present dispute. 

67. Firstly, in its analysis, PCA relied solely on the BIT terms. PCA tribunal makes no reference 

to any source but the BIT, which aims to establish the permanent protection of investments
67

. 

Consequently, no external source was decisive for establishing definition of investment.  

68. Secondly, PCA used general language in its Award and made no distinction between bonds 

subject to the 2003 restructuring and any other bonds. It only referred to the abstract concept 

of ‘sovereign bonds’, drawing argumentation from their nature and fulfilling general 

requirements outlined in the BIT.  

69. Finally, Dagobah and Corellia could have excluded the general effect of an award explicitly. 

However, the BIT lacks language that would suggest a limitation of the interpretative 

decision’s substantive or temporal aspect. 

70. Thus, it follows from the wording of PCA Award that its conclusions are applicable in this 

dispute. 

ii) The facts of the present case and the facts under which PCA ruled are analogous 

71. PCA Award is applicable in the present case as factual circumstances it scrutinized are the 

same as in the case at hand. The Award was rendered at the request of Corellia when investors 

from this state were facing a sovereign debt restructuring performed by Dagobah in 200
68

. 

The character of the bonds, the actions performed with regard to them, and the group which 

faces financial losses, are essentially the same in both disputes.  

                                                 
65

Appendix 2, ¶6. 
66

 Appendix 2, ¶9. 
67

 BIT Preamble; Appendix 2, ¶D(i). 
68

 Facts, ¶¶8,11. 



17 

 

72. In both cases, bonds were issued by Dagobah
69

. They were subject to a sovereign debt 

restructuring
70

 through an exchange offer presented to the bondholders
71

 as a result of an 

economic crisis.  

73. Furthermore, scholars suggest investment tribunals may only disregard the conclusions of 

state-to-state arbitration if there are clear and overwhelming reasons for doing so
72

. In this 

case, there are no facts which could create a persuasive distinction between the two types of 

bonds. 

74. In conclusion, PCA Award has a profound influence on jurisdiction. It confirms that 

sovereign bonds constitute an investment protected under the BIT and that this Tribunal can 

decide on the merits of this case. 

III. THE TRIBUNAL SHOULD RULE ON CLAIMANT’S CLAIMS DESPITE THE 

FORUM SELECTION CLAUSE CONTAINED IN THE SOVEREIGN BONDS 

75. Claimant submits that the forum selection clause contained in Dagobah’s bonds is without 

prejudice to the Tribunal’s standing on the matter. Firstly, in this arbitration Claimant asserts 

claims for a breach of FET standard, not the contract (A). Secondly, Claimant’s claims are not 

contractual in nature (B). Thirdly, the principle of economy of arbitral proceedings supports 

this Tribunal’s jurisdiction (C).   

A. THE CASE IS ADMISSIBLE FOR ARBITRATION BASED ON THE BIT’s 

DISPUTE RESOLUTION CLAUSE 

76. Claimant submits that its claims are of a treaty nature. Firstly, the BIT contains a broadly 

worded dispute resolution clause (i). Claimant holds a protected investment, therefore all 

disputes connected with the sovereign bonds fall under the BIT’s dispute resolution 

mechanism. Secondly, the dispute is admissible for arbitration, since it arose in connection 

with a breach of FET standard (ii).   

i) The BIT holds a broadly worded dispute resolution clause, tying disputes to the existence of 

an investment  
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77. Claimant’s bonds fall under the BIT’s definition of investment. Therefore, any disputes 

resulting out of and in connection with them shall be governed by the dispute resolution 

clause contained in Art. 8(2) BIT.  

78. Arbitration clauses contained in investment agreements constitute a generic offer to submit 

any disputes concerning an investment to international arbitration. In case the premises of 

jurisdiction ratione materiae and ratione personae are fulfilled, the dispute is admissible for 

arbitration based on the relevant dispute resolution clause contained in a given BIT
73

.  

79. Article 8(2) BIT establishes the ratione materiae jurisdiction for all ‘disputes in connection 

with an investment’. This term establishes a prima facie conclusion that the scope of this 

provision is not limited by reference to the legal classification of the said claim
74

. Once it is 

established that a given enterprise falls under the definition of investment under the BIT, this 

will naturally trigger the BIT’s forum selection clause for any disputes connected with such 

an enterprise, irrespective of its source.  

80. In case the catalogue of protected investments also includes investments resulting from 

contracts, then it is impossible to demonstrate that ‘mere’ contract claims cannot be subject to 

investment disputes. It is clear that at some level the parties have agreed to arbitrate claims 

relating to contracts.  

81. As demonstrated in para. 33, the sovereign bonds constitute an investment within the meaning 

of Art. 1 BIT. Therefore, any claims or disputes arising out of and in connection with them 

shall be exclusively governed by the BIT’s dispute resolution provisions. Thus, the 

requirements of jurisdiction ratione materiae are fulfilled, and the claims are admissible for 

arbitration.  

82. Furthermore, some BITs contain broadly formulated dispute resolution clauses, which allow 

every dispute connected with an investment, irrespective of any further requirements, to be 

deemed admissible for arbitration. According to Gaillard, 

‘[s]uch a broad phrasing may arguably provide sufficient basis for a BIT tribunal to 

decide any disputes with respect to investments, including disputes arising solely out 

of an investment contract rather than disputes alleging violations of the obligations 

contained in a BIT
75

’. 
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83. The only possible reservation to a tribunal’s jurisdiction in the case of a broadly formulated 

BIT dispute resolution clause might be the requirement to exhaust local remedies
76

. 

84. For that matter, Art. 8(2) BIT is an example of a widely worded dispute resolution clause, and 

the Tribunal shall give effect to its broad language
77

. No specific requirements are mentioned 

in the BIT for a dispute to fall under the jurisdiction of an arbitral tribunal, apart from the 

dispute being connected with an investment. This condition is drafted in a general way and 

does not distinguish between the nature of treaty and contract claims.   

ii) The dispute is admissible for arbitration, since it arose in connection with a breach of FET  

85. Contractual and BIT dispute resolution clauses are distinct in nature and shall not be 

conflated
78

. Where the essential basis of the claim is a breach of the BIT, the BIT’s dispute 

resolution clause shall prevail, affirming the jurisdiction of an arbitral tribunal
79

.  

86. Furthermore, state’s actions and omissions which breach a contract may also constitute 

breaches of a BIT. It is probable that when a state deprives the investor of the benefit of its 

contractual rights, this may be tantamount to a deprivation or violation of an investment 

treaty
80

. Where a breach of a treaty-based standard occurs, the basis of the breach is of no 

prejudice to an arbitral tribunal’s jurisdiction. Thus, the claim immediately falls under this 

BIT’s dispute resolution clause.  

87. In the case at hand, the essential basis of Claimant’s claims is the breach of Art. 2(2) BIT. 

Since the claims arise of the BIT and not of the bonds, they are admissible
81

. 

88. Even if the Tribunal asserts that the basis of claims is of contractual nature, the contravention 

of contractual rights led to the violation of FET standard. Therefore, Claimant is entitled to 

raise claims based on the BIT’s dispute resolution clause. 

89. In the light of the above, the claims are admissible and the Tribunal should rule upon them. 
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B. THE FORUM SELECTION CLAUSE IN RESPONDENT’S SOVEREIGN BONDS 

HAS NO EFFECT ON THE TRIBUNAL’S STANDING 

90. Claimant submits that the existence of a separate forum selection clause in Respondent’s 

sovereign bonds is without prejudice to the arguments presented under point A. This forum 

selection clause does not apply to the present case. 

91. Contractual forum selection clauses are valid only when the claim concerns solely contractual 

obligations. According to the Abaclat tribunal, 

‘[t]he forum selection clauses apply only to claims based on contractual rights, and 

may not affect treaty claims, which the bond documents did neither anticipate nor 

deal with
82

’. 

92. The existence of a contractual dispute resolution clause does not generally exclude other fora.  

93. Claimant’s claims are not purely of contractual nature. Even if there was a breach of 

contractual obligations, it would still entail a violation of a BIT standard of protection. 

Claimant submits that Dagobah’s actions with regard to the effects of the 2010 economic 

crisis amount to a violation of FET, whose protection is guaranteed in Art. 2(2) BIT
83

.  

94. The fact that the dispute resolution clause contained in the sovereign bonds refers all disputes 

to the courts of Dagobah cannot affect the jurisdiction of the Tribunal with respect to a claim 

based on Art. 2(2) BIT. There is no evidence that this dispute resolution clause was supposed 

to exclude the jurisdiction of the Tribunal, even though a clear indication of an intention to 

exclude that jurisdiction is required
84

. 

95. Furthermore, even if the claims are contractual, they will still be admissible for arbitral 

proceedings. Firstly, the BIT does not limit admissibility to disputes concerning violations of 

the BIT. Secondly, there is no express exclusion of contract claims in the BIT. Thirdly, the 

BIT endows the Tribunal with competence to apply the law of the host state (under Art. 8(3)). 

Lastly, it would go along with the BIT’s purpose to promote foreign investment. 

96. All things considered, since the claim concerns a breach of the BIT, the forum selection 

clause contained in the bonds is not to be given precedence over the dispute resolution clause 

contained in Art. 8(2) BIT. Even if the claims are contractual, the Tribunal can still assert its 

jurisdiction over the case at bar.   
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C. THE TRIBUNAL CAN ASSERT ITS JURISDICTION OVER THE CLAIMS IN 

THE LIGHT OF THE PRINCIPLE OF ECONOMY OF PROCEEDINGS 

97. One situation may lead to breaches of various legal bases and, therefore, to proceedings based 

on different dispute resolution clauses. Pursuing different parts of claims through domestic 

courts and through international proceedings is neither economic nor stable.  

98. The risk of parallel proceedings exists when separate fora are to deal with interconnected 

treaty and contractual claims. Dolzer and Schreuer commented on the issue of parallel 

proceedings by saying that 

‘This is uneconomical and contrary to the goal of reaching final and comprehensive 

resolutions of disputes
85

’. 

99. It is already recognized that the bifurcation of proceedings is undesirable, since it may lead to 

divergences in the results of single cases
86

. Therefore, issues which are inherently materially 

connected should be consolidated, even if they arise from various legal bases. 

100. It is more desirable from the point of view of the economy of proceedings to have only one 

forum address all potential issues connected with a given claim. Even if the basis for 

Claimant’s claims is twofold and stems from both: the BIT and a contract, the Tribunal should 

incorporate all claims under single proceedings, and rule upon them. The acquisition of 

sovereign bonds by Claimant is too inherently connected with Respondent’s breaches of the 

FET standard to have these two phenomena separated under parallel proceedings. In any 

event, such a separation would be detrimental to the overall stability and predictability of the 

legal system. 

101. All things considered, Claimant’s claims arise primarily out of the BIT due to the fact that 

Respondent contravened its obligation to afford Claimant fair and equitable treatment. Due to 

the nature of the claims, the dispute resolution clause contained in Respondent’s bond 

agreement is without prejudice to the admissibility of the case. In any event, the Tribunal 

shall rule on the claims based on the principle of economy of proceeding. 
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PART TWO: MERITS OF THE CASE 

 

I. RESPONDENT FAILED TO PROVIDE THE CLAIMANT’S INVESTMENT WITH 

FAIR AND EQUITABLE TREATMENT IN VIOLATION OF ART. 2(2) BIT 

102. By enacting SRA and exchanging Calrissian’s bonds without its consent, Respondent 

breached the standard of fair and equitable treatment provided in Art. 2(2) BIT. This 

provision contains a broad depiction of FET (A). Respondent’s violation of Art. 2(2) had 

three dimensions: Dagobah frustrated Claimant’s legitimate expectations (B), it acted in an 

unreasonable and discriminatory manner (C), and it failed to observe the good faith principle 

(D). 

A. FAIR AND EQUITABLE TREATMENT IS A BROAD STANDARD 

103. Article 2(2) BIT reads as follows: 

‘Investments of each Party or of nationals of each Party shall at all times be 

accorded fair and equitable treatment…’ 

104. As the BIT contains no reference to the international law regime, FET clause should be 

understood as an autonomous, self-contained and objective treaty standard
87

. It guarantees a 

higher level of investor’s protection than the customary standard of minimum treatment
88

. 

Thus, Claimant does not need to establish that Dagobah’s actions were in breach of customary 

international law to prove a violation of Art. 2(2) BIT
 89

. 

105. In light of Art. 31(1) VCLT, which is applicable here, FET clause shall be given its ordinary 

meaning, consistent with the overall promotion and protection purpose of the BIT
90

.
.
Under 

FET standard, the basic obligation of a host state is to protect an investor’s legitimate 

expectations
91

, to act in a reasonable and non-discriminatory manner
92

, as well as in 

accordance with the principle of good faith
93

.  
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106. All things considered, FET standard provided for in the BIT is intentionally a ‘broad 

requirement’
94

, permitting it to display protective effects in a variety of situations in which a 

state’s conduct may for whatever motive be regarded as unjust. 

B. RESPONDENT VIOLATED CLAIMANT’S LEGITIMATE EXPECTATIONS 

107. In the context of regulatory measures, such as enacting SRA and pursuing the sovereign debt 

restructuring, FET’s core elements, as applied by various arbitral tribunals
95

, are the 

investor’s legitimate expectations. According to Tecmed tribunal, which was the first to 

clearly spell out that FET encompasses the protection of expectations, the state is obliged to:  

‘provide to international investments treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make the 

investment
96

’.  

108. Under subsequent case law, the protection of legitimate expectations rapidly came to be 

considered as the ‘dominant element’
97  

or as ‘one of the major components’
98  

of FET 

standard.  

109. Claimant acquired bonds, which together with the Dagobah legal framework, created 

legitimate expectations that the terms of the bonds would not be unilaterally changed. This is 

for two reasons. 

110. Firstly, the bonds specified the law of Dagobah as the governing law and Dagobah’s courts as 

the competent forum. They also contained no CACs which would limit access to justice (i).  

111. Secondly, Claimant’s legitimate expectations were further backed by Respondent’s legal 

framework, which provided, at the time of Claimant’s investment, for full autonomy as to any 

decision regarding a restructuring process (ii).  

112. In any event, Dagobah’s regulatory power that it enjoys as a sovereign state is limited (iii). By 

enacting SRA, Respondent frustrated Claimant’s legitimate expectations and exceeded its 

power. 
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i) Respondent did not keep to its contractual promise 

113. Contractual commitments serve as an instrument which creates legal stability. Thus, 

expectations that are made upon them deserve a high level of protection
99

. This is in line with 

arbitral jurisprudence and doctrine
100

. As underlined by the Suez tribunal: 

‘[t]he expectation of the investor is undoubtedly ‘legitimate’(…), if the host State has 

explicitly assumed a specific legal obligation for the future, such as by contracts, 

concessions or stabilization clauses on which the investor is therefore entitled to rely 

as a matter of law
101

’.  

114. In the case at hand, Respondent made a specific promise regarding the conditions set out in 

the bonds. Dagobah’s specific commitments were made in 2003, when the bonds were issued. 

By deciding on the content of the bonds, the issuer engaged itself in a contractual relationship 

with every bondholder. Thus, when Calrissian made its investment, it became a beneficiary of 

a promise made by Respondent in the offer of bonds.  

115. The sovereign bonds, acquired by Calrissian in 2005, were governed by the law of 

Dagobah
102

.
 
They provided for an unlimited right to seek legal recourse in the courts of 

Dagobah as the chosen forum regarding any case connected with them. No CACs were 

included in Calrissian’s bonds.  

116. Applicable law and unlimited access were among the essential factors influencing Calrissian’s 

decision to acquire Dagobah’s bonds. The governing law provides default rules which 

determine the parties’ legal position when there is no specific provision in the bonds. The 

absence of CACs means that an investor has an effective possibility to question the issuer’s 

actions in courts. Hence, the terms of the bonds as of 2005 were a source of Claimant’s 

legitimate expectations. If Respondent had not made any specific representations, Claimant 

would not have acquired the bonds. 

117. By enacting SRA, which provided the basis for the subsequent restructuring process, Dagobah 

breached its contractual commitments towards Claimant. The legislation imposed the binding 

effect of the consent given by the majority of bondholders to the exchange offer. As a result, 
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Calrissian’s bonds were exchanged without its consent
103

. The new bonds contain completely 

different rights and obligations.  

118. Firstly, the new bonds are governed by the law of the Kingdom of Yavin, and also specify 

Yavin’s courts as the forum for resolving all disputes related to them
104

.  

119. Secondly, the bonds included CACs which apply to all attempts to enforce contractual rights. 

According to CACs, in order to initiate any legal action, a bondholder is required to gather at 

least 20% of the nominal value of the issue in order to sue the issuer. Furthermore, CACs are 

also extended to the collective change of the bond terms. This means that CACs had a 

retroactive effect and were also applicable to the restructuring process
105

. 

120. CACs precluded Claimant from effectively seeking legal recourse since its bonds represented 

approximately 10% of all bonds
106

.
 
The requirement of gathering 20% of the nominal value of 

the issue constituted an additional burden. Practically speaking, Calrissian had to cooperate 

with other investors owning together at least 10% of the aggregate nominal value in order to 

be able to sue Respondent. Alone Claimant was left without the right to question 

Respondent’s measures in state courts. Moreover, the retroactive effect given to CACs 

undermines Claimant’s potential attempts to commence holdout litigation on the basis of the 

SRA restructuration. In this case, access to justice was only a façade with no substance. 

121. To summarize, Respondent assumed a legal obligation to obey the rights and obligations 

embodied in the bonds as they were the basis for Claimant’s legitimate expectations. This 

duty was violated by Respondent enacting SRA and offering the bonds for exchange which 

totally reversed the content of the contractual relationship between the parties. Calrissian’s 

position was changed: from being Dagobah’s business partner to becoming its subject. 

ii) Respondent failed to offer a stable legal framework 

122. Enacting SRA undermined Claimant’s legitimate expectations based on Respondent’s 2005 

legislation. Under FET standard Respondent had a duty to maintain a stable legal 

framework
107

. Consequently, acts of the legislative branch, especially if they constitute a 

drastic alteration of the legal environment, are capable of establishing a violation of FET
108

. 
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Such reasoning is justified by the BIT’s preamble, international principles of treaty 

interpretation
109

,
 
and case law

110
.
 
 

123. In 2005, when Claimant invested in Dagobah, the law required the consent of every 

bondholder to pursue debt restructuring. Indeed, during the 2001 restructuring process all the 

bondholders had to give their consent to the exchange offer
111

. Therefore, Calrissian 

legitimately expected that it would be able to state its objection. SRA deprived Claimant of 

this possibility. It provided that a majority of 75% of all outstanding bonds could modify the 

terms of the bonds and bind all of the remaining bondholders
112

.  

124. As a result, in late 2012 Claimant was forced to exchange the bonds for new ones worth 

approximately 70% of the original value. This deprived Claimant of 30% of its original 

investment value. 

125. In summary, by enacting SRA and forcefully exchanging Calrissian’s bonds, Respondent 

violated its fundamental duty to maintain a stable legal framework.  

iii) In any event, Respondent abused its regulatory power  

126. A state can make reasonable changes in its legislation which are called for by 

circumstances
113

. However, according to jurisprudence, the state’s regulatory power is 

limited. A state cannot justify by this idea measures that are ‘unreasonable’
114

, ‘total’
115 

as 

well as ‘drastic and discriminatory’
116

. By entering into the BIT, Dagobah accepted 

limitations to its regulatory power. Consequently, within its power Respondent cannot enact 

legislation which unfairly changes the legal framework of an investment, such as SRA.  

127. In the case at hand, SRA constituted an act of regulatory power that altered the contractual 

relationship between the parties in both a total and drastic manner.  

128. Firstly, SRA imposed a binding effect of the majority investors’ decision on Calrissian. 

Hence, Claimant’s legitimate expectations concerning the value of its investment, the law 

applicable to the contract, and unlimited access to justice in front of Dagobah’s courts, were 
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frustrated. This shows that Respondent’s acts amount to a total alteration of the legal 

framework in which the investment was made. 

129. Secondly, Art. 2(10) SRA demonstrates that the measures adopted by Dagobah were drastic. 

This provision stipulates that SRA (1) contains mandatory rules effective immediately, (2) 

prevails over any contrary legislation and administrative regulations, and (3) disregards any 

contrary agreements
117

.
 
In Claimant’s view, immediate effectiveness as well as extraordinary 

power to prevail over any other law constitutes legislative barbarity which contradicts FET 

standard.   

130. Furthermore, Respondent failed to provide general safeguards that states should maintain to 

avoid liability under a BIT. For the change not to be too abrupt, the host State should give 

those affected adequate warning, and, where possible, adopt transitional measures
118

. 

131. In the case at bar, the bondholders were not consulted while SRA was being drafted
119

.
 
Apart 

from announcing the subsequent draft SRA on the Internet, no cautious measures were 

exercised to warn and prepare bondholders for the forthcoming changes. Moreover, 

Respondent did not adopt any transitional procedures. According to Art. 3 SRA, the law 

commences its validity from publication in the Government Gazette, thus, it was given 

immediate effect
120

. 

132. In conclusion, SRA constitutes a total and drastic change of the legal framework that results 

in a violation of Claimant’s legitimate expectations. Dagobah cannot justify such measures by 

its regulatory power since the well-established limits of this power were exceeded.  

C. RESPONDENT ACTED IN AN UNREASONABLE AND DISCRIMINATORY 

MANNER 

133. Respondent breached FET as its actions pertaining to the debt restructuring were 

unreasonable. They also have a discriminatory character because Claimant’s rights were 

limited in comparison to other bondholders owning more than 20% of the value of all bonds. 

Furthermore, the sovereign bonds sector was the only one to be affected by Respondent’s 

acts. 
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134. Protection from unjustified and discriminatory measures is provided in the present case, 

specifically by Art. 2(2) BIT, which reads 

‘Neither Party shall in any way impair by unreasonable or discriminatory measures 

the management, maintenance, use, enjoyment or disposal of investment in its 

territory of nationals of the other Party
121

’. 

135. Firstly, as it was underlined in the Saluka case, the standard of reasonableness requires 

showing that the state’s conduct bears a relationship to some rational policy
122

. Here, the debt 

restructuring, as performed by Respondent, was not aligned to the alleged aim to fight the 

financial crisis. The introduction of CACs, change of applicable law and forum for dispute 

resolution from Dagobah to Yavin had no connection to Respondent’s economic situation.  

136. Furthermore, decreasing the bonds’ value alone would not cure the financial situation as it 

was not connected with any other serious measure to revitalize Dagobah’s economy. Apart 

from reducing investments in infrastructure
123

, there were no attempts by the government to 

avoid the coercive restructuring process. It did not implement any other measures suggested 

by IMF before the sovereign debt restructuring
124

. Therefore, enacting SRA and exchanging 

the sovereign bonds was not justified by any rational policy. 

137. Secondly, the standard of non-discrimination requires a reasonable justification of any 

differential treatment of a foreign investor
125

. In the case at hand, CACs limit the right of a 

small bondholder to sue Respondent. This puts Calrissian, as a foreign investor owning 

approximately 10% of the all bonds, in a worse position in comparison to the investors 

owning more bonds. Since there is no rational justification for such treatment, it amounts to 

discrimination against Claimant. 

138. Additionally, in the cases dealing with the financial crisis in Argentina, the tribunals indicated 

that improper differentiation between different sectors of the economy may constitute 

discrimination
126

. Dagobah’s anti-crisis measures were focused only on the sovereign bonds. 

The other sectors of the economy were not affected in a comparable scale since no significant 

reforms were pursued in others areas such as taxes or industry
127

. Claimant reiterates that by 

the time the restructuring process was conducted, Dagobah had not implemented any other 
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recommendations issued by IMF to fight the crisis
128

.  Respondent made no effort to balance 

the impact of anti-recession measures on different investors.  

139. The harsh restructuring process was the quickest and easiest way for Respondent to achieve 

short-term improvement in its financial situation. However, enacting SRA was not connected 

with any rational policy. It had a discriminatory nature as the sovereign bonds sector was the 

only one which bore the burden of the economic crisis.  

D. RESPONDENT DID NOT ACT IN GOOD FAITH  

140. Under FET standard, the host state is obliged to act in good faith towards an investment
129

. 

However, the violation of the good-faith principle does not simultaneously imply that the host 

state acted in bad faith
130

.  

141. The good-faith principle requires no abuse of legal means
131

.
 
Legal measures have to be used 

in accordance with their general purpose, not to target an investment.  

142. Claimant reiterates that the measures introduced by SRA, namely: (1) imposing on Calrissian 

the decisions of the majority of bondholders; (2) limiting the minority bondholders’ access to 

justice through CACs; and (3) changing the forum selection clause, had no impact on 

countering the 2010 recession. They only aimed at destroying the investor’s vital interests. 

143. The scheme on which Respondent based its actions is visible when analyzing the retroactive 

effect given to CACs. This limitation of the effective right to seek legal recourse precluded 

Claimant from commencing holdout litigation. Since only 15% of the bondholders did not 

accept restructuring offer, there was no way to fulfill the requirement of gathering at least 

20% of the nominal value of the issue
132

. Calrissian was left without any possibility to 

question Dagobah’s conduct.  

144. Further, there was no recorded attempt to pursue the restructuring process during negotiations 

with all the bondholders. Consultations with the bondholders’ committee took place after 

SRA had been enacted
133

. Moreover, Dagobah only gave a false appearance of engaging in 

dialogue with the investors. The deadline for declaring the investors’ intention to take part in 
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the work of the committee was extremely short – just 3 days
134

. It did not give Claimant a 

reasonable chance to speak in this forum. Respondent’s behavior proves that it had no 

intention of dealing with the restructuring process in a conciliatory manner. On the contrary, it 

introduced the changes unilaterally without any attention given to its contractual obligations. 

145. All issues considered, Respondent has abused its sovereign power in order to change the 

rights and obligations arising out of Claimant’s investment. It also frustrated Claimant’s 

legitimate expectations based upon contractual arrangements as well as stability of the legal 

framework. Unreasonable and discriminatory measures undertaken by Respondent amount to 

a material violation of the fair and equitable treatment standard. Above all, Respondent did 

not act in good faith. 

II. RESPONDENT MAY NOT RELY ON THE SECURITY DEFENSE TO ESCAPE 

LIABILITY FOR THE VIOLATIONS OF THE BIT 

146. Respondent is precluded from hiding behind the shield of necessity, as in the case at hand no 

reasonable premises for the emergence of necessity exist. Firstly, Respondent is precluded 

from relying on the security defence contained in Art. 6 BIT since the debt restructuring was 

not necessary to safeguard any of the Respondent’s essential security interests (A). Secondly, 

Respondent is also precluded from evoking Art. 25 ILC Articles, since its premises are not 

fulfilled in the case at hand (B). In any event, the necessity defense does not release 

Respondent from its obligations under the BIT, nor from compensation for its breaches (C). 

A. THE RESPONDENT MAY NOT RELY ON THE SECURITY DEFENSE 

CONTAINED IN ART. 6 BIT 

147. Respondent does not fulfill the threshold for security defence contained in Art. 6 BIT. Firstly, 

there was no threat to any of Respondent’s essential security interests (i). Secondly, the debt 

restructuring was neither an appropriate (ii), nor a proportional (iii) measure to tackle the 

effects of the 2010 economic crisis.  

i) The 2010 crisis did not threaten any of the Respondent’s essential security interests 

148. Respondent relies excessively on the broad meaning of the “essential security interest” term. 

Claimant admits that this term has expanded throughout the years from denoting dangers to 
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the military security of the state
135

 to also embracing economic crises
136

. However, this clause 

has to be reasonably interpreted in the light of the facts of a specific case in order to avoid any 

abuse on the part of the state
137

.  

149. Essential security interests are at stake only when there is a grave or imminent danger 

threatening either these interests or ‘the very existence of a state’
138

. Furthermore, the effects 

of the threat to security need to be ‘severe’
139

. The mere potentiality of future negative 

consequences is not enough to establish that a state’s essential security interest is at risk
140

. In 

other words, the respondent state may establish that there was a grave or imminent peril to its 

essential security interest only if proximate and concrete negative effects, wide in scale and 

scope, materialize
141

. 

150. The defence of essential security interests needs to be narrowly interpreted by the Tribunal in 

order to correctly apply the rules of treaty interpretation as per Art. 31 VCLT. The threshold 

for an effective reliance upon the state of necessity is and should remain high
142

. Furthermore, 

it is accepted by doctrine that international law would be an empty phrase if states could rely 

on public interest to evade the fulfillment of their engagements
143

.  

151. There exists a high risk of Respondent abusing the essential security defence
144

 in order to 

justify the measures which were supposed to suit reasons other than those officially presented 

by Dagobah. This is because Respondent’s economy was not threatened by a grave or 

imminent danger, and there was no threat to the very existence of the state.  

152. Respondent experienced financial instability, which is a regular phenomenon in the cyclical 

global economy
145

. Such economic crises have become more frequent recently than in the 

past, since the nature of the world economy has worsened in modern, globalized times. In the 

past, economic crises arose either in connection with military action
146

 or due to the resource-

dependency of states. The late 20
th

 and early 21
st
 centuries have, however, seen an 

intensification of economic disturbances. To mention a few of them: the 1999-2002 Argentina 
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crisis, the 2008-2009 Russia financial crisis, the 2008-2010 Iceland financial crisis, the 2010-

2012 Irish banking crisis, and the ongoing European sovereign debt crisis
147

. In light of the 

above, if this Tribunal asserts that financial instability endangers states’ essential security 

interests, this will open a floodgate of claims by states which would like to protect their 

economic flaws with the defence of necessity.  

153. Respondent was able to undertake regular policy and economic measures to improve its 

financial situation. Unlike in the case of Argentina, where the essential security defence was 

exceptionally granted
148

, there was no serious civil unrest, and no infringements of human 

rights. There was also no default and no major capital outflow. Therefore, Respondent’s 

situation does not match the economic condition of Argentina in the LG&E case
149

, in which 

this state was, albeit without express argumentation from the tribunal, granted necessity 

defence. No specific and tangible negative consequences have arisen in the case at hand. 

Therefore, had there been any risks to Respondent’s stability, they were only moot and 

potential.  

154. For a state’s essential security interests to be at stake, there needs to be a direct threat, a grave 

and imminent danger, to the very existence of this state. In the case at hand, no such threat 

existed. Dagobah’s economic situation did not equal the severity of economic deterioration in 

cases where economic necessity was asserted by arbitral tribunals. Hence, there was no threat 

to any essential security of Respondent. 

ii) The debt restructuring was neither reasonable nor appropriate  

155. Respondent could have chosen more appropriate and reasonable measures to fight the effects 

of the 2010 economic crisis. If it were the case, Dagobah would have been able to prevent the 

adoption of SRA and of the debt restructuring in the form which deprived Claimant of the true 

enjoyment of its investment
150

.  

156. As clearly outlined in case law, the measure applied by the state needs to be the only 

reasonably available alternative to safeguard an essential interest in order to exempt the state 

from liability
151

. The state’s conduct has to pass a strict test of ‘no lawful alternative’ to the 
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measures it undertook. Furthermore, the fact that alternative means would entail higher costs 

or burdens is without prejudice to the abovementioned requirement.  

157. Claimant observes that the majority of tribunals have affirmed that measures need to be 

objectively appropriate, and that it is not for the state to freely decide what this 

‘appropriateness’ means. Furthermore, the factual circumstances of the case at hand preclude 

Respondent from relying on the LG&E case. 

158. Measures aimed at safeguarding a state’s essential security interest need to be aligned to their 

purpose. The tribunal in Continental Casualty affirmed the view long established under WTO 

jurisprudence that measures undertaken have to contribute to the achievement of the goal 

sought
152

. Furthermore, such measures cannot be excessive, and the period in which they are 

in force may only be temporary, covering the duration of the crisis
153

. 

159. In any event, the burden of proof is on the state to demonstrate that there were no other 

measures it could have effectively relied upon in tackling the crisis
154

.  

160. Respondent chose the debt restructuring, even though no convincing evidence existed that this 

measure would be effective. The IMF suggested several other measures, which were supposed 

to improve Respondent’s economic situation throughout a longer period of time
155

. 

Respondent did not present sufficient evidence before enacting SRA that those measures 

(such as austerity, structural reforms, tax reforms) would not be feasible, even though the 

burden of proof in this matter lay with Dagobah
156

. In Claimant’s view, Respondent was 

rather looking for measures which would result in a quick and easy accumulation of capital, 

and thereby failed to meet the ‘no lawful alternative’ requirement so as to be exempt from 

liability for breaches of BIT. By doing so, Respondent was not acting in good faith.  

161. Further, the debt restructuring was not aligned to the aim sought by Dagobah to fight the 

financial crisis. Rather, Respondent used the debt restructuring as a smokescreen for enacting 

various limitations on investors. Respondent sought to eliminate small bondholders from 

challenging the state’s actions by limiting their access to judicial review. This stems from the 

fact that the introduction of the CACs was neither necessary nor aligned to fighting the 

economic crisis. Similarly, the change of court competence from Dagobah to Yavin was also 

without relevance to the allegedly sought aim of fighting the economic crisis. Claimant notes 
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that among all measures introduced with the enactment of SRA, only the decrease in the 

bond’s value could have stood in connection with protecting Dagobah’s economy. However, 

as shown above, debt restructuring should have been considered only after Respondent 

withdrew from implementing other measures in a careful act of weighing various interests 

against each other
157

. 

162. Furthermore, the period of crisis does not overlap with the duration of the measures. The 

maturity date of the restructured bonds is 12 years, whilst all of them were issued in 2003
158

. 

SRA was enacted in 2012
159

; that is, 3 years before the bonds matured. Effectively, the results 

of Respondent’s actions continue to exist even after the bailout and, therefore, after the end of 

the period in which the 2010 economic recession might still have any influence upon 

Dagobah. Claimant observes that Respondent used the opportunity of an economic recession 

to enact measures which suited its economic policy agenda rather than safeguarded the well-

being of its citizens. 

163. In summary, Respondent’s measures were arbitrary and not aligned to stabilizing Dagobah’s 

economy. Respondent did not perform an analysis on whether any other methods were 

available. Furthermore, it introduced measures to SRA which did not facilitate fighting the 

crisis.  

iii) The debt restructuring was not proportional  

164. Claimant submits that measures enacted by the state willing to rely on the essential security 

interest defense need to be proportional to the aim sought by the state
160

. International law 

doctrine provides that the state shall always apply measures which limit rights and interests to 

the lowest extent possible161. 

165. In the case at hand, the interests of foreign investors who held Dagobah’s sovereign bonds 

were at stake. The introduction of SRA contravened these interests by resulting in three 

actions: (1) decrease in bond values; (2) limiting the minority bondholders’ access to justice 

through the CAC; (3) change of the court competence. The core interest of bondholders is the 

expectation of stable profit, and nothing contravenes this interest more than direct state 

intervention in the value of the bonds, to which Claimant never expressly agreed. Claimant 
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did not participate in drafting SRA
162

, and neither was it able to voice its opposition. 

Likewise, Claimant was unable to challenge SRA in front of Dagobah’s courts
163

.  

166. Respondent had the possibility to apply measures which would influence the rights of 

bondholders to a lesser degree. Instead of exchanging the bonds for new ones with a 30% 

decrease in bond value
164

, Respondent could have performed a more gradual change, a 

conduct also positively assessed by the IMF
165

. Furthermore, several measures were advised 

to fight the recession
166

, yet Respondent chose to apply only one of them: debt restructuring. 

Although measures such as austerity, structural reforms or tax reforms are also typically 

encouraged during economic recessions
167

, Respondent did not even consider them as valid 

alternatives
168

, even though they would have been less burdensome for foreign investors.  

167. Claimant submits that Respondent is not entitled to use the essential security interest defense 

contained in Art. 6 BIT, since no essential security interest of Respondent was threatened with 

grave and imminent danger. Furthermore, the measures enacted were neither reasonable, 

appropriate, nor proportional. Respondent was able to apply other, less burdensome measures 

to counter the 2010 economic recession, but instead simply decided to use the easiest and 

fastest option. Such conduct should not entail exemption from liability for breaches of the 

BIT. 

B. THE WRONGFULNESS OF RESPONDENT’S ACTS CANNOT BE PRECLUDED 

ON THE BASIS OF CUSTOMARY INTERNATIONAL LAW STATE OF 

NECESSITY  

168. The ILC Articles can be secondarily used in the case at hand, as they provide for the 

customary international law necessity defense. Respondent did not fulfill the premises of Art. 

25 ILC Articles. Firstly, Dagobah failed to prove beyond any doubt that the measures it 

undertook were aimed at safeguarding any of its essential security interests (i). In any event, 

Respondent contributed to the effects of the 2010 economic crisis (ii).  
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i) There was no essential security interest of the Respondent protected against any grave and 

imminent danger 

169. In the case at hand, no essential security interest of Respondent was protected against a grave 

and imminent danger. Furthermore, the debt restructuring was not the ‘only way’ to tackle the 

effects of the economic crisis. 

170. The premise of ‘grave and imminent danger’ implies a direct and proximate threat of a 

specific character, which will foreseeably materialize as a consequence of an economic 

crisis
169

.  

171. In the case at hand, even if this Tribunal asserts that an essential security interest of 

Respondent was involved, it was not threatened by a grave and imminent danger. Claimant 

observes that when Argentina was granted necessity defense, its economic situation was far 

worse than the Respondent’s. Dagobah did not default and there is no evidence of serious 

civil unrest. Respondent experienced an economic recession, which did not render it totally 

unable to regulate its internal policies. Such economic instabilities are a regular phenomenon 

in the global cyclical economy, and should not form a rationale for contravening investors’ 

interests under necessity.  

172. Thus, had there been any essential security interest of Respondent, it was not threatened by 

any grave or imminent danger. Respondent only experienced an economic fluctuation, which 

did not render it unable to undertake sovereign actions.  

ii) Respondent contributed to the effects of the 2010 financial crisis 

173. Furthermore, Respondent is also precluded from relying on Art. 25 ILC Articles, since its 

actions and omissions contributed to the consequences of the 2010 crisis. Dagobah had for a 

significant amount of time undertaken risky economic actions, including the acceptance of tax 

avoidance and heavy international borrowing
170

. These actions rendered Respondent prone to 

instabilities on the global financial market.  

174. Government policies and their shortcomings can significantly contribute to crises and 

emergencies
171

. States may engage in unreasonable or even risky economic policies when 

they do not balance financial inflows with outflows. Sustaining a deficit policy may be a risky 
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strategy in times of crisis, especially when it is accompanied by heavy international 

borrowing.  

175. Dagobah borrowed heavily on the international financial markets, maintained high 

government deficits and accepted tax evasion
172

. This unreasonable economic policy, 

imbalanced with protective counter-cyclical measures, led Respondent to experience an 

unsustainable debt burden, eventually leading to the 2001 economic crisis
173

. The 2001 crisis 

then compounded the effects of the 2010 recession on Respondent’s economic situation
174

.  

176. Furthermore, Claimant submits that the IMF suggested several measures that would enable 

Dagobah to reduce its debt-to-GDP ratio to a more acceptable level. Among these was a new 

sovereign debt restructuring
175

. The IMF saw the measures as long-term, aligned to gradually 

improve Respondent’s economic situation over the following years. However, Respondent 

chose to take the easiest and fastest, yet also the most burdensome, measure available. 

Claimant submits that it is now bearing the consequences of Respondent’s poor economic 

decisions, which manifest Respondent’s unreliability and unreasonableness as a sovereign 

state.  

177. To conclude, Respondent is precluded from relying on the necessity defense, since no 

essential security interest of the state was threatened by a grave or imminent danger, the 

measures were not necessary and, in any event, the state itself significantly contributed to its 

2010 economic situation.   

C. IN ANY EVENT, NECESSITY DEFENCE DOES NOT EXEMPT RESPONDENT 

FROM THE OBLIGATION TO COMPENSATE CLAIMANT FOR BREACHES OF 

THE BIT 

178. Even if Respondent was entitled to rely on one of the defences mentioned above, none of 

them would exempt Dagobah from the obligation to compensate Calrissian for breaches of the 

BIT. Therefore, Claimant is still entitled to compensation for the breach of the FET standard. 
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179. Firstly, the security and necessity defences can apply only temporarily for the duration of the 

crisis
176

. Once the financial instability is overcome, the international obligations of the state, 

including these arising out of and in connection with a BIT, reemerge
177

. 

180. BITs are often silent on whether compensation is still due when a Party successfully relies on 

the treaty security defense. According to Stephan Schill, 

‘in the lack of an applicable provision of a given BIT, the scope of application of its 

emergency clause would then be restricted to establishing circumstances under 

which the failure to observe BIT obligations was to be excused, without proscribing 

legal consequences to such a breach
178

’. 

181. The BIT establishes only a general framework for national treatment with regard to 

compensation under its Art. 3 by stating that in case investments suffer losses due to, among 

others, a state of emergency shall be accorded treatment, ‘as regards restitution, 

indemnification, compensation or other settlement, no less favourable’ than the one accorded 

by the other Party to its own nationals or companies or investors of a third state.  

182. In this case it is plausible to apply Art. 27(b) ILC Articles in a subsidiary way on the question 

of compensation
179

. Were the abovementioned article to be applied, it would mean that the 

general rule of compensation for contravened obligations should be binding in the case at 

hand. According to the CMS tribunal, 

‘Even if the plea of necessity were accepted, compliance with the obligation would 

reemerge as soon as the circumstance precluding wrongfulness no longer existed
180

’. 

183. Hence, it would be unreasonable to claim that a financial crisis affects the existence of the 

state’s obligations against the bondholders. Likewise, is it unsubstantiated to the claim that a 

financial crisis can release the state from the duty to compensate181.  

184. Even if the security or necessity defence is granted to the revoking state, it cannot constitute 

protection from the consequences for breaches of the primary obligations at stake
182

. Its 

mitigating effect upon compensation is only potential and needs to be assessed in the light of 

the facts of a specific case. Necessity may only serve as a rationale for contravening certain 

obligations, yet it does not entail an automatic release from the duty to compensate. In the 
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case at hand, Calrissian suffered losses due to the alleged existence of the state of necessity, 

and these losses should be compensated. Therefore, even if the Tribunal grants the necessity 

defense to Dagobah, Respondent is still obliged to pay compensation for breaching the FET 

standard.  

185. This is because BIT remains silent on the issue of whether compensation is due if one of the 

Parties successfully relies on its security defense. In the light of this manifest loophole in 

BIT’s wording, the Tribunal should apply Art. 27(b) ILC Articles. Together with the 

abovementioned judgments and doctrine, it affirms that the Claimant is entitled to 

compensation.  

186. All things considered, Respondent’s arguments under the state of necessity should be rejected, 

since the 2010 economic situation does not fall under the scope of a threat to the very 

existence of the state. The measures enacted by Respondent were not necessary and, in any 

event, Respondent substantially contributed to the effects the 2010 recession. Even if the 

Tribunal accepts Respondent’s defense, Dagobah is still bound by its obligations and cannot 

fully escape the duty to compensate for breaches of BIT. 



40 

 

PART THREE: PRAYER FOF RELIEF 

 

 

For all of the above-mentioned reasons, Claimant respectfully requests the Tribunal to find 

that: 

1. it has jurisdiction to hear the case, as the sovereign bonds owned by Claimant 

constitute an investment; 

2. the PCA Award confirms the Tribunal’s jurisdiction to hear the case;   

3. it should rule on the claims asserted, since the forum selection clause contained in 

the sovereign bonds has no influence upon the Tribunal’s jurisdiction; 

4. Respondent has violated its obligation to afford Claimant’s investment fair and 

equitable treatment and its liability cannot be excluded by the security defences 

contained in the BIT and in customary international law; 

5. Claimant is entitled to full compensation for the losses it incurred as a result of 

Respondent’s violations of the BIT, including interest; and  

6. Claimant is entitled to reimbursement of all costs related to these proceedings.  

 

Respectfully submitted on 20 September 2014. 

On behalf of Claimant, 

Team Rau. 

 


