
1 

 

Team Singh 

Seventh Annual 

Foreign Direct Investment International Arbitration Moot 

24-27 October 2014 

 

 

Arbitration Pursuant to the Stockholm Chamber of Commerce Rules of Arbitration under 

the Arbitration Institute of the Stockholm Chamber of Commerce 

 

 

Calrissian & Co., Inc. 

Claimant 

v. 

The Federal Republic of Dagobah 

Respondent 

 

 

Memorandum on behalf of Claimant 

 

 

 



2 

 

Table of Contents  

 

TABLE OF ABBREVIATIONS ................................................................................................................... 3 

TABLE OF TREATIES, STATUTES AND RULES ..................................................................................... 4 

TABLE OF CASES ...................................................................................................................................... 5 

TABLE OF AUTHORITIES ........................................................................................................................ 7 

STATEMENTS OF FACTS ....................................................................................................................... 10 

PART ONE: JURISDICTION OF THE TRIBUNAL OVER THE CLAIMS ............................................... 13 

I. THE TRIBUNAL HAS JURISDICTION OVER THE SUBMITTED CLAIMS ................................. 13 

A. The Sovereign Bonds are investments that fall under the treaty ....................................................... 13 

1. The claimant´s sovereign bonds are investments ..................................................................... 13 

2. The sovereign bonds provide a territorial link ......................................................................... 22 

3. The applicability of the PCA AWARD to the present dispute ................................................. 23 

B. The Tribunal has jurisdiction over the present dispute in view of its forum ...................................... 25 

1. The present dispute involves a treaty claim in terms of the Corellian-Dagobah BIT ................. 26 

2. The umbrella clause provides for an expansion of the jurisdiction of the BIT as to cover the 

contractual disputes ........................................................................................................................... 27 

II. RESPONDENT HAS INFRINGED CLAIMANT’S RIGHTS ............................................................ 29 

A. Respondent’s Actions Violated the Fair and Equitable Treatment Standard under the Corellia-

Dagobah Bit. .......................................................................................................................................... 29 

1. Dagobah violated Claimant’s right to have a due process. ....................................................... 30 

2. Dagobah did not perform its actions according to the Transparency standard. ......................... 32 

3. Dagobah did not comply with its duty to respect Claimant’s legitimate expectations. .............. 34 

B. There is no Possibility for Respondent to Allege any Defense to Avoid its Responsibility. .............. 36 

1. The Non-Precluded Measures clause contained in the Co-Da BIT is not applicable to the present 

case according to the principles of Customary International Law. ....................................................... 37 

2. Non-Precluded Measures clause is not a self-judging standard ................................................ 39 

3. Respondent contributed to the situation of necessity. .............................................................. 42 

 



3 

 

 

TABLE OF ABBREVIATIONS 

Abbreviation Full Form 

¶ Paragraph number  

¶¶ Paragraphs number 

Art. Article  

A.R.A Answer to the Request for Arbitration  

BIT Bilateral Investment Treaty 

Ch. Chapter 

Cl. Memo. Claimant Memorial 

CIL  Customary International Law 

Et al. And others  

FET Fair and Equitable Treatment 

Ibid. Ibidem, in the same place  

IIA International Investment Agreement  

ICJ Institute Court of Justice 

Idem the same  

IMF International Monetary Fund 

ICSID International Centre for Settlement of Investment Disputes  

NAFTA North American Free Trade Agreement  

No. Number 

NPM Non-Precluded Measures  

p. Page number 

pp. Pages number 

P.O. Procedural Order  

PCA Permanent Court of Arbitration 

R.A. Request for Arbitration  

SCC Arbitration Institute of the Stockholm Chamber of Commerce 

SRA Sovereign Debt Restructuring Act 

UNCITRAL United Nations Commission on International Trade Law 

UNCTAD United Nations Conference on Trade and Development  

VCLT Vienna Convention on the Law of Treaties  

Vol. Volume  

WTC World Trade Corporation  



4 

 

TABLE OF TREATIES, STATUTES AND RULES  

 

Abbreviation Full Citation 

VCLT Vienna Convention on the Law of Treaties  

ICSID Conv. 

Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States done at Washington, March 18, 

1965 

NAFTA  North American Free Trade Agreement 

Co-Da BIT 
Agreement between the Corellian Republic and the Federal Republic of 

Dagobah for the Promotion and Protection of Investments 

Czech-

Netherlands BIT 

Czech Republic-Netherlands BIT 

Ger Model BIT Germany Model BIT  

US-Arg BIT United States – Argentina BIT  

Sweden Model BIT  Sweden Model BIT  

SCC Rules 
Arbitration Rules of the Arbitration Institute of the Stockholm Chamber 

of Commerce 

 

  



5 

 

TABLE OF CASES  

Abbreviation Full Citation 

Abaclat case 

Abaclat et al. (formely know as Beccara et al) v. Argentine Republic, 

ICSID Case No. ARB/07/05 (4 Aug. 2011) Decision on Jurisdiction and 

Admissibility 

Alex Genin 

Alex Genin and others v. Estonia, ICSID Case No. ARB/99/2 

(Estonia-United States BIT), ICSID Rev-FILJ395 (25 June 2001), 

Award 

Biwater 
Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID 

Case No. ARB/05/22 (24 July, 2008) Award 

Champion  

Trading  

Champion Trading Company, Ameritrade International, Inc. v. Arab 

Republic of Egypt, ICSID Case No. ARB/02/9  

CME CME Czech Republic B.V. v. Czech Republic (14 Mar. 2003) Award 

CSOB 
CSOB v. Slovakia ICSID Case No. ARB/97/4  (24, May 1999) Decision 

on Jurisdiction 

Duke 
Duke Energy Electroquil Partners and Electroquil SA v. Ecuador, ICSID 

Case No ARB/04/19 (Ecuador-US BIT), (18 August 2008). Award, 

Enron 1 
Enron Corporation Ponderosa Assets, L.P v. Argentine Republic, ICSID 

Case No. ARB/01/3 (2 August 2004) Decision on Jurisdiction  

GAMI 
GAMI Investments, Inc. v. Mexico, UNCITRAL Rules (NAFTA), 

Final Award, 15 November 2004. 

GmbH 

Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, 

ICSID Case No. ARB/07/24 (Germany-Ghana BIT), Award, 18 

June 2010. 

LESI &ASTALDI 
LESI &ASTALDI v. Algeria under UNCITRAL (12 July 2006) Decision 

on Jurisdiction  

Fedax 

Fedax NV v The Republic of Venezuela. ICSID case N. ARB/96/3 Para. 

43 ILM,37 1378 (11 July 1997) Decision of the Tribunal on Objections 

to Jurisdiction 

IBM WTC 
IBM World Trade Corporation v. República del Ecuador, ICSID Case 

No. ARB/02/10 (Dec 22, 2003) Decision on Jurisdiction  

Inmaris 

Inmaris Perestroika Sailing Maritime Services GmbH and Others v. 

Ukraine, ICSID Case No. ARB/08/8 (Mar 8, 2010) Decision on 

Jurisdiction 

LG&E v. LG & E Energy Corp., LG & E Capital Corp., and LG & E International, 



6 

 

 

 

 

  

Argentina Inc. v. Argentine Republic, ICSID Case No. ARB/02/1 (25 July, 2007) 

Award 

Lanco 
Lanco International Inc. vs. Argentina ICSID Case No. ARB/97/6 

(December 8, 1998) Jurisdiction of the Arbitral Tribunal 

Marvin 
Marvin Roy Feldman Karpa v. United Mexican States, ICSID 

Case No. ARB(AF)/99/1, Award, 16 December 2002. 

Noble Ventures 
Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 (Oct 12, 

2005) Award 

Occidental 

Occidental Petroleum Corporation and Occidental Exploration and 

Production Company v. The Republic of Ecuador, ICSID Case No. 

ARB/06/11 (Oct 5, 2012) Award 

Patrick Mitchell 
Mr. Patrick Mitchell v. Democratic Republic of the Congo, ICSID Case 

No. ARB/99/7 (Feb 9, 2004) Award 

Romak 
Romak S.A.(Switzerland) v . The Republic of Uzbekistan, UNCITRAL, 

PCA Case No. AA280 (Nov 26, 2009) Award 

Thunderbird 
International Thunderbird Gaming Corporation v. Mexico, 

UNCITRAL Rules (NAFTA), Award, 26 January 2006. 

Salini 
Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, 

ICSID Case No. ARB/00/4 (23 July, 2001) Decision on Jurisdiction 

Saluka 

Saluka Investments B.V. v. The Czech Republic, UNCITRAL 

Arbitration Proceedings (7 May, 2004) Decision on Jurisdiction over the 

Czech Republic’s Counterclaim 

SGS v. 

Philippines 

SGS Société Générale de Surveillance S.A. v. Republic of the 

Philippines, ICSID Case No. ARB/02/6 (29 January, 2004) Decision of 

the Tribunal on Objections to Jurisdiction 

SGS v. Pakistan 

SGS Société Générale de Surveillance S.A. v. Islamic Republic of 

Pakistan, ICSID Case No.ARB/01/13 (6 August, 2003) Decision of the 

Tribunal on Objections to Jurisdiction  

Vivendi 

Compañia De Aguas Del Aconquija S.A. and Vivendi Universal v. 

Argentine Republic, ICSID Case No. ARB/97/3 (21 November, 2000) 

Award 



7 

 

TABLE OF AUTHORITIES 

 

Abbreviation Full Citation 

Antony 
Antony, Jude. “Umbrella Clauses Since SGS v. Pakistan and SGS v. 

Philippines”. Arbitration International (2013), Vol. 29. Issue 4 

Bento   

Bento, Lucas. “Distilling Principles of Law from ICSID Cases against 

Ecuador.” Journal of International Arbitration (2014) Volume 31 Issue 3 

pp.329-355  

Black´s Law 

Dictionary 
Garner, Bryan A. Black´s Law Dictionary. Thomson Reuters, Minnesota (2009) 

Doak et al. 

Doak Bishop, R., Crawford, James and Reisman, W. Michael. “Forum for 

resolving foreign investment disputes”. Foreign Investment Disputes: cases, 

materials and commentary 2 (2014) pp. 281-380 

Dolzer 
Dolzer, Rudolf. Principles of International Investment Law. Oxford University 

Press, Great Britain (2012) 

Dugan et al.  
Dugan, Christopher; Jr, Don Wallace; Rubins, Noah D.; Sabahi, Borzu. Investor 

State Arbitration. Oxford University Press, New York (2008) 

Jung and Han  

Youngjin, Jung and Han, Sangwook Daniel. “Sovereign Debt Restructuring 

under the Investor-State Dispute Regime”. Journal of International Arbitration 

(2014) Vol. 31 Issue 1 

Kinnear 

Kinnear, Meg N. Treaties as Agreements to Arbitrate_ International Law as the 

Governing Law. International Arbitration 2006: Back to the basics?, ICCA 

Congress Series (2006) pp. 401-443 

Kläger 
Kläger, Roland. “Fair and Equitable Treatment in International 

Investment Law”. Cambridge University Press, UK, 2011. 

Legum and 

Mouawad 

Legum, Barton and Caline Mouawad “The Meaning of "Investment" in the 

ICSID Convention”, in Making Transnational Law Work in the Global 

Economy:  Essays in Honour of Detlev Vagts (2010)  

Newcombe 

and Paradell  

Newcombe, Andrew and Paradell, Lluis. Applicable Substantive Law and 

Interpretation. Law and Practice of Investment Treaties: Standards of Treatment 

(2009)pp. 75-120  

Paradell 1 
Paradell, Lluis. “Law and Practice of Investment Treaties”. Kluwer Law 

International, The Netherlands, 2009. 

Prager et al. 
Prager, Diermar W., Jenkin, Rebecca and Aronson Benjamin. Abaclat and 

Others v. The Argentine Republic, Decision on Jurisdiction and Admissibility, 



8 

 

ICSID Case No. ARB/07/5 4 August 2011. A contribution by the ITA Board of 

Reporters. 

Shenkman 

and File 

Shenkman, Ethan G. and File, D. Jason. “Recent Developments in Investment 

Treaty Jurisprudence Arbitring Contracts Claims under Umbrella Clause”, in 

ICLG to: International Arbitration 2007 (2007)  

Shookman  

Shookman Jamie. “Too Many Forums for Investment Disputes? ICSID 

Ilustrations of Parallel Proceedings and Analysis” in Michael J. Moser and 

Dominique T. Hascher(eds), Journal of International Arbitration (2010) Vol. 27 

Issue 4 

Sornarajah 

Sornarajah, M., and Rajenthran Arumugam. 2007. "An Overview of the Foreign 

Direct Investment Jurisprudence." Brick By Brick: The Building Of An 

ASEAN Economic Community 144-174. Business Source Complete, 

EBSCOhost (accessed September 6, 2014)   

UNCTAD: 

FET  

United Nations Conference on Trade and Development. Fair and Equitable 

Treatment: A sequel. UNCTAD/DIAE/IA/2011/5 United Nations Publication 

2012 available at 

 http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf 

UNCTAD: 

INV 

United Nations Conference on Trade and Development. Scope and definition: a 

sequel. UNCTAD/DIAE/IA/2010/2 United Nations Publication 2011 available 

at http://unctad.org/en/Docs/diaeia20102_en.pdf 

UNCTAD: 

ISD 

United Nations Conference on Trade and Development. Investor-State Disputes 

Arising From Investment Treaties: A Review. 

 UNCTAD/ITE/IIT/2005/4 United Nations Publication 2005 available at 

http://unctad.org/en/docs/iteiit20054_en.pdf 

UNCTAD: 

SC 

United Nations Conference on Trade and Development. State Contracts. 

UNCTAD/ITE/IIT/2004/11 United Nations Publication 2012 available at 

http://unctad.org/en/Docs/iteiit200411_en.pdf 

UNCTAD: 

ISDS 

United Nations Conference on Trade and Development. Investor-State Dispute 

Settlement: A sequel. UNCTAD/DIAE/IA/2013/2 United Nations Publication 

2014 available at http://unctad.org/en/PublicationsLibrary/diaeia2013d2_en.pdf 

Voss 

Voss, Jan Ole 2011. The Impact of Investment Treaties on Contracts between 

Host States and Foreign Investors. Leiden: Martinus Nijhoff Publishers, (2011) 

eBook Collection (EBSCOhost), EBSCOhost (accessed September 5, 2014). 

Waibel  

Waibel, Michael, Opening Pandora's Box: Sovereign Bonds in International 

Arbitration (September 7, 2007). American Journal of International Law, Vol. 

101, pp. 711-759, 2007. Available at SSRN: http://ssrn.com/abstract=1566482 

Wehland Hanno Wehland. The Coordination of Multiple Proceedings in Investment 



9 

 

Treaty Arbitration. Oxford University Press (2013) 

Yannaca 

Yannaca-Small, Catherine. “Improving the System of Investor-State Dispute 

Settlement: An Overview”, in International Investment Perspectives, OECD 

(2006) 

Yeazell Yeazell, Stephen C. “Civil Procedure”. Aspen Publishers, New York. (2004) 

Živković 

Živković, Velimir. “Contracts, Treaties and Umbrella Clauses: some 

jurisdictional issues in international investment arbitration”. (December 15, 

2011). Annals of the Faculty of Law in Belgrade - Belgrade Law Review, 

4/2012. Available at SSRN: http://ssrn.com/abstract=2119861 

 
  



10 

 

STATEMENTS OF FACTS 

The Federal Republic of Dagobah (“Dagobah”) was deemed an emerging market which, 

after the restoration of democracy in the late 1960s, maintained a relatively stable economy 

by adopting an inward-oriented development policy, characterized by moderately free 

markets.  

Having acknowledge this, on 1992, the Corellia Repubic (“Corellia”) and Dagobah entered 

into the Agreement between the Corellian Republic and the Federal Republic of Dagobah 

for the Promotion and Protection of Investments (“Co-Da BIT”). This Agreement was part 

of a privatization and internationalization plan undertaken by Dagobah’s government to 

stimulate economic growth. The treaty provided for a definition of protected investments 

including financial instruments, also contained standard clauses of protection such as 

national treatment, fair and equitable treatment, full protection and security and protection 

against expropriation.  

On 7 May 2001, Dagobah’s government restructured its sovereign debt and launched an 

offer according to which investors would be able to exchange their bonds for new ones to 

be issued by Dagobah. The new series of bonds would reduce the bonds’ face value by 

43%, as well as provide the possibility of cash buybacks with the assistance of the World 

Bank’s Debt Reduction Facility. As the haircut was estimated at 50% of the bonds’ net 

present value, such restructuring caused major losses to bondholders, among which were 

several investors from Corellia.  

After becoming aware of the Dagobah crisis of 2001, and its sovereign debt restructuring, 

the International Monetary Fund (“IMF”) presented certain recommendations for Dagobah 

to appropriately implement the sovereign debt restructuring process, as well as to prevent 

further increase of its debt and another future crisis. For that reason, Corellia decided to 

ensure the protection of Corellian bondholders by trying to clarify the language of the 

Corellia-Dagobah BIT. It was the intention of the signatories’ states to include bonds in the 

definition of protected investments.  

For that reason and pursuant to Article 7 of the BIT, Corellia commenced arbitral 

proceedings against Dagobah, administered by the Permanent Court of Arbitration 
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(“PCA”), under UNCITRAL Arbitration Rules providing for State-to-State dispute 

settlement, requesting a decision on the interpretation issue that had arisen between the two 

parties. Corellia argued that (i) the purchase of sovereign bonds issued by Dagobah 

constituted an “investment” within the meaning of Article 1(1) of the BIT, since it was 

made within Dagobah’s territory and in accordance to its laws; and (ii) investors were 

entitled to pursue arbitration in accordance with the investor-State dispute settlement clause 

for violation of treaty provisions in case of State measures altering the terms and conditions 

of sovereign bonds.  

On 29 April 2003, the PCA Arbitral Tribunal finally decided, by majority, that sovereign 

bonds were investments within the definition of the Co-Da BIT and that bondholders of 

both countries were entitled to its standards of protection and to resort to the investor-State 

dispute settlement provision included therein.  

At the beginning of 2010, a new recession hit Dagobah as a consequence of the financial 

crisis that affected many nations around the world in 2008. On 28 May 2012, Dagobah 

enacted the Sovereign Restructuring Act (“SRA”), applicable to all bonds governed by 

Dagobah’s law, which provided that if a qualified majority of the owners of 75% of the 

aggregate nominal value of all outstanding bonds governed by domestic law agreed to 

modify the terms of the bonds, that decision would bind all the remaining bondholders. 

Before the adoption of the SRA, the affected bonds did not allow for amendment unless all 

(emphasis added) bondholders agreed to it.  

By November 2012, the Dagobah government offered bondholders the option to exchange 

their bonds for new ones worth approximately 70% of the net value of the outstanding sums 

under the original bonds. Since Dagobah’s law governed the vast majority of restructured 

bonds and more than 85% of holders of bonds that were subjected to the SRA decided to 

participate in the exchange offer, except for Claimant who was not accepted to participate 

as the accepting committee.  On February 2013, all of such bonds were exchanged for new 

ones. The new bonds also included provisions regulating collective action (Collective 

Action Clauses, ‘CACs’), which related both to the collective change of the bond terms as 

well as to the enforcement of any of the current bonds’ obligations. The CACs provided 

that if bondholders wanted to initiate any legal action, they would need to gather at least 
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20% of the nominal value of the issue in order to sue. Such a clause was absent in the old 

bonds.  

On August 2013, Calrissian & Co., Inc. (“Calrissian” or “Claimant”), a Corellian hedge 

fund that holds a number of sovereign bonds subjected to the SRA and was among the 

holdout minority, commenced arbitral proceedings before the Arbitration Institute of the 

Stockholm Chamber of Commerce (“SCC”) pursuant to the investor-State dispute 

settlement provision contained in the Co-Da BIT, Article 8, and also referring to the 

decision on interpretation rendered by the PCA Arbitral Tribunal.  

Calrissian claims that the adoption of a collective action mechanism with retroactive effects 

through the enactment of the SRA, associated with the sovereign debt restructuring 

conducted by Dagobah, constituted a violation of the fair and equitable treatment standard 

of protection contained in Article 2(2) of the BIT and (iii) requests full compensation for 

the losses incurred.  

After the SCC Board of Directors decided, that the SCC did not manifestly lack jurisdiction 

over the dispute, Claimant and Respondent appointed their arbitrators and on November 

2013, the SCC Board appointed Mr. Picard, an experienced arbitrator who has participated 

in a great number of arbitral proceedings, as the chairperson of the Arbitral Tribunal, 

determined the amount of the advance on costs, and designated Alderaan, in the Kingdom 

of Yavin, as the seat of arbitration.  

Following the payment of the advance on costs by the parties, the case was referred to the 

Arbitral Tribunal on 8 January 2014.  
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PART ONE: JURISDICTION OF THE TRIBUNAL OVER THE CLAIMS 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE SUBMITTED 

CLAIMS  

This tribunal has jurisdiction to hear the claims submitted by the Claimant (A) since the 

Sovereign Bonds issued by Dagobah are investments that fall under the treaty and (B) the 

subject matter of the dispute is under the appropriate forum.  

 

A. The Sovereign Bonds are investments that fall under the treaty  

The tribunal must find that the (1) Sovereign Bonds qualify as investments following the 

plain meaning of article 1 of the BIT (2) further the sovereign bonds fulfill the requirement 

of the territorial link with Dagobah. 

 

1. The claimant´s sovereign bonds are investments 

The Arbitral Tribunal has jurisdiction under the treaty instrument. The jurisdiction is 

proven through the interpretation of the term investment in the applicable instrument
1
 

which is in this case the Co-Da BIT. In the terms of the BIT (a) the sovereign bonds owned 

by Claimant are investments since they fall under the ordinary meaning of the treaty (b) 

moreover the interpretation of the treaty´s object and purpose provides the same meaning 

and (c) the sovereign bonds constitute investments in an interpretation of a subjective and 

(d) objective approach of the treaty.  

(a) The ordinary meaning of the article 1 demonstrate that the sovereign bonds are 

investments cover by the BIT  

The only level of jurisdictional determination of this arbitral tribunal is under the BIT
2
, thus 

the essential meaning is immerse in the text of the Co-Da BIT, as Claimant will provide the 

text of the treaty integrate the sovereign bonds. The tools to interpret the treaty text are 

immersed in the VCLT; the tribunal must take guidance of its general principles of 

                                                
1 Dugan p. 280 
2 Dugan p.281 
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interpretation, in particular Article 31 and 32 in order to interpret the terms of the treaty to 

prove that (i) sovereign bonds are investments in terms of their ordinary definition and their 

financial nature (ii) moreover the sovereign bonds are investments following the plain 

interpretation under the text of article 1
3
.  

i. The ordinary definition of sovereign bonds corresponds to an investment  

For the first instance defining the nature and characteristics of the bonds will help in 

determining the jurisdiction of the tribunal over the ratione materiae
4
 in order to prove that 

financial instruments such as the purchase of bonds or loans may qualify as investments.  

From this meaning and nature securities and financial instruments such as bonds have been 

accepted as investments in several arbitral proceedings.
5
  

From the term investment in the plain definitional meaning “…is expenditure to acquire 

property or assets to produce revenue; a capital outlay”.
6
 Under the financial and banking 

dictionary investment can be defined as the purchase of capital goods, better known as 

capital investment. Also other investments are purchase of assets, such as securities, or 

bank and building-society deposits.  

A bond is a long term interest-bearing debt instrument issued by a corporation or 

governmental entity, usually to provide for a particular financial need.
7
 In the Abaclat case 

the financial instrument is debt, where a party loans capital to an entity for a certain time 

and at certain interest rate.
8
 Under the financial and banking dictionary of Oxford bond 

means a fixed interest security that can be issued by different entities as governments and 

companies and must be repaid with a plus face value. The bonds could vary in their 

characteristics respect to terms, rates of interest, redeemable or irredeemable, etc.9 

                                                
3 Kinnear p. 19 
4 Waibel p. 719 
5 Fedax, CSOB, Alpha, Malaysian Salvators 
6 Black´s Law Dictionary p. 902  
7 Ibid p. 202 
8 Abaclat ¶11 
9 A Dictionary of Finance and Banking, edited by Law, Jonathan, and John Smullen.: Oxford University 

Press, 2008. http://www.oxfordreference.com/view/10.1093/acref/9780199229741.001.0001/acref-

9780199229741-e-385 

14 A Dictionary of Finance and Banking, edited by Law, Jonathan, and John Smullen. : Oxford University 

Press, 2008. http://www.oxfordreference.com/view/10.1093/acref/9780199229741.001.0001/acref-

9780199229741-e-1917  
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The sovereign bonds, ratio materiae of this dispute, contain the same requirements that a 

normal bond: the loan of capital, the maturity time of the bond and an interest rate, but with 

the difference that the entity that issues the bond is a government.
10

 

The general definition of bonds fit in the terms of art. 1, under the provision, an investment 

can be any assert that an investor owns which has the characteristics of an investment like 

the expectation of gain or profit, such as the interest rate of bonds, the commitment of 

capital, such as the loan of capital and the assumption of a risk, which is related to the 

circumstances that can occur along to the payment.  

Now in relation with the financial nature, several arbitral tribunals have rendered that 

securities and loans can be considered investments in terms of the treaties.  

In the Fedax v. Venezuela case the assets of the claim where promissory notes issued by the 

government. Venezuela alleged that the promissory notes weren´t investments since they 

didn´t fulfill the long term transfer and they didn´t constitute portfolio investments. 

However the tribunal considered that transnational loans can be considered as investments 

first because they where contemplated since the beginning of the drafting of ICSID 

convention as different from simple commercial transactions, the first Draft of the 

Convention provided that “investment is any contribution of money or other asset of 

economic value [for a certain or uncertain period] which is no less than 5 years”
11

.  

In the CSOB v. Slovakia case, the tribunal held that a loan can be an investment if 

contributes to the host state development. Also in Sempra v. Argentina the tribunal 

concluded that the loans where investments since they were under “…the overall 

investment´s continuing financing arrangements” 
12

 in the Alpha v. Ukraine case the 

investor made several loans to Ukraine in order to renovate and improve a hotel
13

, the loans 

were considered investments in respect of its economic contribution since they were part of 

a greater venture.
14

 

                                                
10 Idem ¶14 
11 Fedax ¶23[emphasis added] 
12 Bishop et al. ¶48 Fedax ¶29 y CSOB ¶76  
13 Dolzer p. 71 
14 Alpha v. Ukraine ¶273 



16 

 

It is important to determine the meaning of loan, which is an “act of lending a grant of 

something for a temporary use”.
15

 The act of lending to states in order to improve its 

economic development has been taken in consideration as to consider the asset investment, 

so it is important to note that the sovereign bonds as loans of capital made to governments 

in order to help to improve their financial and economic frame must be seen as investments.  

The financial instruments have been accepted as investments in several arbitral 

proceedings, by the nature, definition and characteristics of the sovereign bonds they 

constitute investments in the international community.   

 

ii. The ordinary meaning of the article 1 of the BIT  

In order to prove that the sovereign bonds are within the meaning of the BIT the raw 

material of interpretation is the article 1: 

 

 “… [E]very asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment, including such characteristics as the commitment of 

capital or other resources, the expectation of gain or profit, or the assumption of risk. 16 

The plain language of the BIT article 1 demonstrates a broad scope of the term investment 

and there´s no reason to make it narrower to specific and express assets.   BIT´s that contain 

a broad expression of the term investment are meant to be wider to give a better protection 

to the investment and there´s no mandatory order that can traduce them to a narrow 

expression, if the parties drafted in exercise of their autonomy.   

In the Biwater Gauff case the tribunal interpreted that if many BIT´s contain wide 

definitions of what constitute an investment this actions creates a consensus. 17  

In the view of the Inmaris v. Ukraine case, the tribunal held that the consent of the parties 

was in the phrasing of the BIT, in the treaty was immerse what assets constituted 

                                                
15 Black´s Law Dictionary p.1019  
16 Article 1 of  Corellia- Dagobah BIT  
17 Biwater Gauff case ¶314 
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investments, so if the material to interpret is the BIT, there was no reason for the tribunal to 

make it narrower. 18   

The plain meaning of article 1 stipulates that any asset that contains some of the 

characteristics of an investment must be protected with the BIT. In a broad interpretation, 

the sovereign bonds are investments that an investor owns indirectly and that have the 

characteristics of an investment such as:  

The commitment of capital, even when this requirement does not play a defining role
19

, the 

arbitral tribunals observe the capital inverted by the investor, Calrissian´s bonds represented 

approximately 10% of the aggregate nominal value of all outstanding bonds enforced by 

the Sovereign Restructuring Act
20

 signifying that Claimant had a real commitment to invest 

capital in Dagobah; the expectation of gain or profit, the intentions of the investor at the 

moment of investing in a state are to obtain some gain of the capital that commit, in the 

particular case the sovereign bonds contain periodical interest payments;  and the 

assumption of risk, this requirement is closely link to the expectation of gain and the 

duration, in respect to the risk in the Romank case the tribunal stated that an investment risk 

involves an uncertain situation where investor cannot predict if he will obtain a profit or a 

loose21, arbitral tribunals have considered the credit risk of the bonds and the default of the 

contractual agreement also to prove that there´s an investment.
22

 Since the nature of the 

instrument and the relation with a Sovereign state economical context it is understandable 

that claimant was undertaking an investment risk.  

Otherwise to the respondent pretensions
23

 that the list of the article 1 is exclusive or 

restricted, it contain an ample variety of assets including “[…] shares, stock, and other 

forms of equity participation in an enterprise […] other tangible or intangible, movable or 

immovable property, and related property rights, such as leases, mortgages, liens, and 

pledges”
24

. Furthermore the list is not exhaustive, contrary it left the door open to other 

                                                
18 Inmaris v. Ukraine ¶ 130 
19 Dugan p.271 
20 Procedural Order 02, p. 51 
21 Romank v. Uzbekistan ¶230 
22 Dugan p.270 see also Fedax ¶40 and Salini ¶¶55-56 
23 A.R.A. P. 35 
24 BIT article 1 (vi) 
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types of investment to form part of the BIT with wordings such as “…forms that an 

investment may take include”
25

 meaning that the article was not meant to be restrictive 

besides, there´s no express exclusion of sovereign bonds nor financial instruments.   

The broad phrasing of the provision has an ample variety of assets in a non-exhaustive list 

and allows the protection of the BIT to those instruments that contain the characteristics of 

an investment. Sovereign bonds are assets that, even if they are not included in the list, can 

be part of the art. 1 list since is open to more assets to conform it, also they are not prohibit 

by the BIT and they comply with the characteristics of an investment, the tribunal must 

consider the sovereign bonds as investments protected by the plain meaning of the Co-Da 

BIT. 

a. The treaty object and purpose supports that the sovereign bonds are within the 

terms of the BIT  

The sovereign bonds must be link according to the object and purpose of the BIT, which is 

generally in the preamble. All investment treaties, like other treaties, start with prefatory 

clauses or a preamble indicating the purposes that are to be achieved by the treaty.
26

   

The Co-Da BIT phrase the next wordings as object and purpose of the treaty: the intent to 

promote greater economic cooperation between both States with respect to investment by 

nationals of one of the party made in the territory of the other. Also the preamble continues 

stipulating that the parties recognize that the investment will stimulate the flow of private 

capital and the economic development of the parties [emphasis added].
27

  

In the Patrick Mitchell case the parties took into account the preamble of ICSID convention 

and found as an economic development the assets that assist to the public interest of the 

host state. Also in the above mention Fedax case, the loans were considered investments 

and no commercial transactions because of the fundamental public interest which lead the 

tribunal to render that the transaction was meant to help in the development of the host 

state. 
28

 Also in the Patrick Mitchell case, based on the CSOB case, the arbitral tribunal 

                                                
25 Idem [emphasis added], 
26 Sornajarah ¶21 
27 BIT ¶¶ 2-3 p. 7  
28 Patrick Mitchell ¶ 30 
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found that a loan can be an investment when contributes to the host state economic 

development.
 29

 In the Abaclat case the tribunal observed that the sovereign bonds fulfill 

some of the well known characteristics of investments: a substantial contribution, certain 

risk, regular profits, certain duration and a contribution to the host state´s economic 

development. 
30

  

The Sovereign Bonds are investments that stimulate the flow of private capital; the capital 

borrowed by respondent was used to provide an economic development in the nation, this 

undertaking involved a significant contribution by Claimant to the economic development 

of the Republic of Dagobah.
31

 Also the parties intended to have a greater economic 

cooperation between both states with respect to investment; it is understandable that 

recognizing financial instruments as part of the BIT would promote that economic 

cooperation.  

Sovereign bonds constitute investments supporting the objects and purpose of the treaty 

which is the economic development of the host state. 

b. The sovereign bonds constitute investment with respect to a subjective approach 

 

The broad or subjective approach has been dominant in the majority of the BITs.  Legum 

states that the subjective approach is ground on a definition dependent of the will of the 

parties at the moment of the framing of the treaty.
32

 Gaillard mentions that the subjective 

approach is founded on a case-by-case interpretation, 
33

 

The subjective approach is the appropriate approach to interpret the sovereign bonds. The 

broad provisions of investment in a treaty usually commence with a phrasing as “every kind 

of asset…” the Co-Da BIT starts in a similar mater “… [E]very asset that an investor owns 

or controls...” 34   

                                                
29 Ídem ¶30 
30 Abaclat ¶¶365-366 
31 Idem  
32 Legum p. 330 
33 UNCTAD: INV p. 49 
34 Article 1 of  Corellia- Dagobah BIT  
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Even the ICSID convention preferred to omit a definition of investment in order to leave 

the concept to the consent of the parties
35

, these intentions to create a forum for the disputes 

in relation to investments agreed by the parties has support in the Report of the Executive 

Directors:  

"No attempt was made to define the term 'investment' given the essential requirement of 

consent by the parties, and the mechanism through which Contracting States can make 

known in advance, if they so desire, the classes of disputes which they would or would not 

consider submitting to the Centre.”36 

A. Broches also declared that there were several intents to determine the term investment 

but unsuccessful
37

, otherwise to the intent to promote an objective approach, the 

international ambit has preferred to define investment in the terms of the parties agreement, 

the parties autonomy determine the meaning.  

The subjective approach give greater flexibility in the protection of investments as these 

acquire more sophisticated forms, as was held by the CSOB Case the tribunal must accept 

any transaction that is cover as investment in the treaty, even if standing apart of the terms 

of the treaty would not produce the same effects, since the intentions of the parties were to 

integrated the mechanism as investment the will of the parties must be respected. 
38

 

In the Biwater case the tribunal held that the ICSID tribunals cannot impose their view of 

the appropriate criteria to consider an asset an investment since the definition of the term 

investment was developed by the parties in the treaty. 
39

 The Biwater tribunal also 

mentioned that the objective approach, the Salini criteria, could be applied to take into 

account the characteristics but not in a mandatory form just as a benchmark. 
40

  

Article 1 of the BIT must be interpreted in a subjective approach by the broad phrasing 

“[E]very asset…”, also there´s no closed list in the article, also there´s no exclusion of 

bonds nor other financial instruments in the stipulation.  

                                                
35 Fedax case ¶21  
36 ICSID Report ¶28 
37 A. Broches: "The Convention on The Settlement of Investment Disputes: Some Observations on 

Jurisdiction," Columbia Journal of Transnational Law, Vol. 5,1966,261-280, at 268. 
38 CSOB ¶ 90, see also UNCTAD: INV p. 49 
39 Biwater ¶313 
40 Biwater ¶315 
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Sovereign bonds fit in the terms of the treaty because the parties at the moment of the 

drafting intended to have a broad and permissible article 1 that include several kinds of 

assets in order to improve the economical development and the cooperation between 

Corellia and Dagobah.  

c. Even according to an objective approach the sovereign bonds are investments  

Even if the tribunal considers applying an objective and universal approach, the sovereign 

bonds are investments.  

The objective requirements of an investment, well known as the Salini Criteria, involve 

four general characteristics:  

The doctrine generally considers that investment infers: contributions, certain duration of 

performance of the contract and a participation in the risks of the transaction (cf commentary 

by E. Gaillard, cited above, p. 292)…one may add the contribution to the economic 

development of the host State of the investment as an additional condition.41  

From the four requirements of the above mentioned Salini test to consider, it is important to 

note that claimant have already discuss three:  the contribution, as mentioned supra can be 

found in the commitment of capital of the 10% of the aggregate nominal value of all 

outstanding bonds enforced by the Sovereign Restructuring Act
42

 that claimant owns; the 

assumption of risk, is integrated since the moment when claimant made a commitment of 

capital with the trust of a return at a certain time; and the contribution to the economic 

development, also mentioned supra that consist in the provision of capital for improvements 

of the host state. The only requirement left to prove is the duration of the contract, the 

sovereign bonds have a maturity of 12years
43

, the transaction, therefore, complies with the 

minimal length of time upheld by the doctrine, which is from 2 to 5 years.
44

  

Even thus the fact that respondents alleges that the BIT must be interpret in an objective 

manner, the sovereign bonds achieve the Salini criteria and must be consider as 

investments.  

                                                
41 Salini ¶52 
42 P.O. 2, p. 51 
43 P.O. 2 p.50  
44 Salini ¶54, see also (D. Carreau, Th. Flory, P. Juillard, Droit International Economique: 3rd ed., Paris, 

LGDJ, 1990, p. 558-578. -co Schreurer, Commentary on the ICSID Convention: ICSID Review-FlU, vol. II, 

1996,2, p. 318-493). 



22 

 

2. The sovereign bonds provide a territorial link  

The Sovereign bonds have a territorial link with the territory of Dagobah, since there is 

where the bonds funds were ultimately made available
45

, i.e. there´s no necessity to have a 

physical transference of capital as Jung mentions the global nature and operation of modern 

financial markets changed the typical form of territorial or physical link in the host 

country.
46

  

The preamble provides the non-mandatory requirement of the territorial link of the 

investment: “[the parties desired] to promote greater economic cooperation between both 

States with respect to investment by nationals of one of the party made in the territory of 

the other”
47

.  

The cases of financial nature cannot have the same requirement of a physical territorial link 

in the Host State; this criterion has been upheld by several arbitral tribunals based on a 

progressive interpretation. The territorial link of a financial instrument depends on where 

the financial instrument are put on the states disposal and depends also on the economic 

development support that the mechanism gives to the Host state.  

In order to understand if the sovereign bonds have a territorial link, the question that has 

been arisen in several arbitral tribunal has been, where the invested funds ultimately made 

available to the Host State and did they support the latter‘s economic development?
48

 

Abaclat case rendered that the determination of the place depends on the nature of the 

investment, addressing that investments with financial nature cannot have the same criteria 

of tangible properties, in the case of the financial instruments the relevant criteria is 

“…where and/or for the benefit of whom the funds are ultimately used, and not the place 

where the funds were paid out or transferred”.
49

 

The tribunal continue stipulating that the connection with the State´s territory was so close 

that the dispute resolution clause of the bonds was pursuant the Argentinean law, 

                                                
45 Abaclat case  ¶342 
46 Jung p. 6 
47 BIT ¶2 p. 7 
48 See for example Abaclat ¶374 Fedax ¶ 41. SGS v. Pakistan  ¶¶136-140, SGS v. Philippines, ¶111, CSOB v. 

Slovakia¶¶77-78, LESI &ASTALDI ¶73 
49 Abaclat ¶374 
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furthermore the government was the one that create the organizational framework in respect 

to the distribution of the sovereign bonds, the tribunal went further to explain that even if 

the transfer of capital was made electronically did not change the fact that the right where 

effectively passed.
50

  

The sovereign bonds do not constitute simple commercial transactions, on the contrary the 

capital borrowed to respondent was meant to be used in matters of fundamental public 

interest of the host state, also the bonds were issued by the respondent´s government, and 

the funds were transfer effectively and they were going to be available ultimately by the 

Government of Dagobah.  

Thus the sovereign bonds, due to its financial nature and purpose, have a territorial link 

with Respondent territory which is different from the physical link of other tangible assets, 

and necessary to develop the economic context of the states based on a progressive analysis 

of the last decades since the 90´s that let open the door to permit different type of assets to 

permit the cooperation, expansion and growth of the developing states.    

 

3. The applicability of the PCA AWARD to the present dispute 

We solicit the tribunal to take into account the PCA award which has a final interpretative 

decision on the definition of investments covered by the Corellia- Dagobah BIT.  

Even when there´s no binding precedents, in the international ambit a lot of arbitral 

tribunals, take into account the arbitral decisions and awards as precedents that guide the 

dispute strength, consistency and predictability. 
51

  

The interpretation of the PCA award is evidence of a subsequent agreement of the parties 

(art. 32 of the VCLT) regarding the interpretation of the term investment.  

Art. 32 require that supplementary sources must be considered to confirm the meaning of 

the provision of the treaty to determine the meaning when the interpretation according to 

                                                
50 Ibid ¶358 
51 Bento ¶3  
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art. 31 leave the meaning ambiguous.
52

 Under the terms of article 32, claimant solicits the 

tribunal to take into account the interpretative statements made by the Co-Da BIT states.  

This situation was the concern in the CME v. The Czech Republic case where the Czech-

Netherlands BIT permitted the state parties to solve an issue concerning the interpretation 

or application of the treaty. The two governments met and record their interpretation of the 

ambiguous provisions, after the interpretation was rendered; CME submitted the recordings 

of the interpretation, with the position of a binding interpretation of the provisions. The 

tribunal took in account the application of the recordings since “the common positions 

representing the interpretations and application of the treaty agreed between its contracting 

parties are conclusive and binding for the tribunal”
53

.  

The arbitral tribunal in the Abaclat case provided that the facts and circumstances of a case 

should take consideration on earlier decisions, when the provision is appropriated for the 

similarity of facts and context.54 Also Burlington case render a similar approach since it in 

the context of investment arbitration, "[e]verything counts."  Even when there´s no stare 

decisis some cases have similarities that contribute to an harmonious development in the 

investment law55 The previous decisions can be taken in account as to permit a consistency 

at the moment to render an award.  

In order to interpret that the sovereign bonds are investments we solicit to the tribunal to 

consider the criteria of the PCA Award, since the circumstances and factual context are 

similar to our case, first of all the award determined the interpretation and application of the 

Co-Da BIT
56

 article 1:  

“The term investment under the BIT is defined in Article 1 in very broad terms, adopting 

comprehensive expressions such as “every asset… that has the characteristics of an 

investment”. In the same sense … the provisions adopts a non-exhaustive list of examples of 

assets or other undertakings that qualify as such…the Arbitral Tribunal finds that the 

                                                
52 Kinnear p. 21 
53 CME ¶216-217 
54 Abaclat case ¶293 
55 Burlington v. Ecuador ¶221 
56 BIT p. 10  
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language of Article 1 is broad and permissive enough to allow the acquisition of sovereign 

bonds may enjoy the protection granted by the standards contained therein”57.  

Secondly because the PCA awards became of a dispute in which the question was whether 

Corellian bondholders of the sovereign bonds, were protected by the framework of the Co-

Da BIT and thirdly because both awards discuss the territorial link of the sovereign bonds. 

 The funds derived of the acquisition of the sovereign bonds were finally used in and by 

Dagobah and for this reason, being an investment of a financial nature, the acquisition does 

not lack a link with Dagobah´s territory.  

The application of the provisions in the PCA award can be applied since both cases contain 

closely related similarities in respect of the object, the circumstances of breach and the 

provision interpreted. More over the PCA award was an interpretation award of the 

uncertainty that surrounded the art. 1 of the Co-Da BIT, the award enlightens the 

interpretation that the sovereign bonds are investments in terms of the treaty.   

The arbitral tribunal has jurisdiction since the sovereign bonds are investments in terms of 

the treaty art. 1, supported in the text of the treaty; the object and purpose; the different 

interpretations such as the subjective and objective, and the application of the PCA award. 

Furthermore the tribunals has jurisdiction since the forum provides for the arbitration under 

the SCC centre.  

B. The Tribunal has jurisdiction over the present dispute in view of its forum 

This tribunal has jurisdiction over the present dispute since the sovereign bonds are 

protected under the context of the BIT. Respondent alleges that the dispute resolution 

clause in the bonds, relate the disputes to the State Courts of Dagobah, however (1) the 

tribunal is at the presence of a treaty claim in accordance with the BIT in respect to the 

nature of the breach and not mere contractual breaches. Furthermore, (2) even if the 

tribunal find that there´s no treaty claim, but a contract claim, both parties have consent to 

solve the disputes in relation with an investment through arbitration as a result of the 

umbrella clause immerse in the article 8.   

                                                
57 PCA award ¶1-5 
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1. The present dispute involves a treaty claim in terms of the Corellian-Dagobah 

BIT 

The sovereign actions realized by respondent even when they exude from a contract, 

became treaty claims when the state operated not as a contractual party, but in the contrary 

execute its sovereign powers to breach the terms of the agreement between investor and 

State.   

A breach of a treaty occurs when a state operates outside the scope of its legal puissance 

publique, or when a state violates an international obligation to which it has previously 

consented through an exercise of its sovereign power.
58

 In the Vivendi case the tribunal 

rendered the importance is within the behavior of the state, if the state acted as a contractual 

party the committed a contractual breach, but if a state cause the breach by acting in its 

capacity of sovereign the breach will be under the treaty.
59

 

In the Abaclat case it was rendered that a pure contractual claim is the one that came from a 

contractual breach made by the state as a party, contrary is the case when the balance is 

changed upon a sovereign act of the sovereign state in order to change the contractual 

obligations since the power used to impact the provisions of the contract elevate the breach 

to an international level. 60 The contractual relationship was changed as respondent 

proclaims by its insolvency situation, this breach was not necessarily within the scope of 

the contractual relationship. And because of the insolvency to pay its debts Respondent 

unilaterally changed the terms of the bonds. Such a behavior derives from [the state] 

exercise of sovereign power. 
61

  

  

Respondent at creating a restrictive mechanism to change the terms of the sovereign bonds, 

unilaterally changed the terms of the bonds, affecting claimant´s capital with no options to 

defend from the SRA, the terms of the new bonds were not accepted by claimant and 

further the breach of the contract would never been possible without the changes made to 

                                                
58 Jamie Shookman p.   
59 Vivendi v. Argentina ¶113. See also Zivkovic p.7,  
60 Abaclat ¶318 
61 Idem ¶¶321-323 
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the Host State law, the conducts taken by respondent to solve its insolvency situation 

produce a treaty claim under the protection of the BIT article 2.  

2. The umbrella clause provides for an expansion of the jurisdiction of the BIT as to 

cover the contractual disputes   

Notwithstanding if the tribunal considers that the claim made by claimant is contractual, 

both parties consented to precede in front of the arbitral proceedings in light of the broad 

treaty stipulation of art. 8, the umbrella clause, furthermore the parties fulfill the previous 

requirements to enter into arbitration proceedings of the same article.    

An umbrella clause in a BIT requires that a signatory state respect all the obligations 

assumed in the treaty with respect to an investment. In a broad approach of the term and in 

connection with the wording of the BIT, the article 8 regulates the settlement of disputes 

between investors of one party and the other party as follows: 

1. Any legal dispute between an investor of one Party and the other Party in 

connection with an investment shall, as far as possible, be settled amicably 

through negotiations between the parties to the dispute. 

2. Each party hereby consents to submit a dispute referred to in paragraph (1) 

of this Article, to binding arbitration before: … 

(c) The Arbitration Institute of the Stockholm Chamber of Commerce62 

 

The State must comply with the commitment of ruling all the disputes in connection with 

an investment with the BIT dispute resolution clause, even when claims relates to a 

contractual claim.  

As Voss mentions IIA stipulations summit the dispute to international arbitration with 

wordings as “any” or “all disputes”  “in relation to” linked to a treaty breach
63

 some 

                                                
62 BIT art. 8[emphasis added] 
63 Voss Jan, p. 66 
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examples of this type of clauses for instance are article 8 of the Sweden 2002 Model BIT
64

 

and article 11(2) of the Germany Model BIT (No. 201)
65

  

In the IBM case the tribunal mentioned that just by ratifying the BIT in 1997, Ecuador had 

solemnly declared the full effect of its provisions, it cannot alleged that because of its local 

law will free itself from the international obligations to which it compromised.66 

In the SGS v. Philippines the tribunal considered that the clause “is what it says”
 67

 in 

regard to the application of contractual claims under the provision, it found that the 

umbrella clause was expansive enough to protect under the treaty contractual claims.
68

 In 

Lanco v. Argentina even when there was a contractual exclusive jurisdiction clause, the 

tribunal rendered that even if the contractual agreement,
 
did not supplant the consent to 

arbitrate
69

, it is also important that the clause of the US-Arg BIT was very similar to the one 

in the article 8 of the Co-Da BIT. 

In our case the parties consented to submit any dispute between an investor of one party 

and the other party in connection with an investment
70

. In the present dispute the claim 

raise in relation to Sovereign Bonds, which as has been mentioned supra are investments, 

owned by the plaintiff, the umbrella clause of article 8 is what it says, the clause covers any 

contractual or treaty dispute that is in connection with an investment. Even when the 

sovereign bonds provide for the Dagobah state courts, the exclusive jurisdiction of the 

contractual agreement do not prevent Claimant from acceding to a greater protection in the 

international ambit with the terms of the Co-Da BIT. 

                                                
64 (1) Any dispute concerning an investment between an investor of one Contracting Party and the other 

Contracting Party shall, if possible, be settled amicably. (2) If any such dispute cannot be settled...each 

Contracting Party hereby consents to the submission of the dispute, at the investor’s choice, for resolution by 

international arbitration. 
65 “(2) If the divergency cannot be settled within six months of the date...it shall, at the request of the national 

or company of the other Contracting Party, be submitted for arbitration” 
66 IBM v. Ecuador ¶ 71(unofficial English translation) 
67 SGS v. Philippines ¶132 
68 See also Sempra v. Argentina, Nobles Ventures v.  Romania, LG&E v. Argentina and Continental Cauality 

v. Argentina 
69 Lanco ¶38 
70 BIT art. 8 (2) 
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Also the parties fulfill the previous requirements to enter into arbitration proceedings. The 

Article 8 of the BIT provides that the dispute first must be tried to be solve amicably
71

, this 

provision was perform since there were attempts to settle the dispute amicably but 

unsuccessful.
72

 This intention to solve the dispute amicably is a common first condition in 

treaties providing for investor-state arbitration
73

 that show intent of the parties to submit to 

arbitration, by complying with the previous requirements.  

The arbitral Tribunal has jurisdiction over the submitted claims since it has been proven 

supra 
74

 that the sovereign bonds are investments protected by the Co-Da BIT and that the 

appropriate forum for this dispute is under the ruling of this arbitral tribunal.  

II. RESPONDENT HAS INFRINGED CLAIMANT’S RIGHTS  

Once Claimant has made clear that sovereign bonds constitute an investment, is its desire to 

attract this Tribunal’s attention to the serious violations by Respondent’s measures that 

have caused to the former severe damages. In the following section Claimant will show 

how (A) Respondent’s actions violated the Fair and Equitable Treatment standard under the 

Corellia-Dagobah BIT and why this Tribunal must not consider the (B) state of necessity 

justification, since it does not excuse it from breaching such instrument.  

 

A. Respondent’s Actions Violated the Fair and Equitable Treatment Standard 

under the Corellia-Dagobah Bit. 

Fair and Equitable Treatment is an absolute standard of protection that applies to 

investments in order to prevent States’ from taking improper measures. The dominant 

approach by tribunals
75

 and commentators
76

 has been to interpret FET as an independent 

                                                
71 BIT, ART. 8(1) 
72 P.O. 2 p. 51 
73 Dolzer, p. 268 
74 Cl.Memo. I 
75 MTD v. Chile, (Award, 25 May 2004) paras. 110-112; Occidental v. Ecuador, (Final Award, 1 Jul 2004) 

paras. 188-190; CMS, supra note 95 at paras. 282-284; Saluka, supra note 15 at paras. 286-295; LG&E v. 

Argentina (Decision on liability, 3 Oct 2006) at paras. 125-131; PSEG Global v. Turkey (Award, 19 Jan 

2007) at para. 239; Siemens, supra note 143 at paras 291-299. 
76 Doltzer & Stevens, Bilateral Investmnt Treaties, supra note 128 at 60; UNCTAD, Fair and Equitable 

Treatment, supra note 117 t 10-16; Vasciannie, ‘The Fair and Equitable Treatment Standard in International 

Investment Law and Practice’, supra note 117 at 70; P. Muchlinski, Multinational Enterprises and the Law, 
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treaty standard with an autonomous meaning,
 77

 taking into account its text according to its 

ordinary meaning, international law, and the good faith principle
78

. Some of the 

constituting features of this standard were breached by Respondent, and they will be 

construed for its analysis in (1) breach of due process, (2) breach of transparency standard 

and (3) breach of legitimate expectations.  

1. Dagobah violated Claimant’s right to have a due process. 

Fair and equitable treatment demands that judicial and administrative procedures are 

shaped and exercised in a way that gives the investor the possibility to bring to bear 

adequately his rights and interests.
 79

Due Process is a guarantee required in the 

administration of justice and that prevents the state from taking unfair and non-transparent 

measures that could affect the investment or investor. The states’ duty to give prior notice 

of any further changes concerning the investors’ businesses and the opportunity to be heard 

and to challenge such authorities’ decisions before an unbiased tribunal –Audi et alteram 

partem principle- are substantial features of the Due Process standard, considered as an 

“irreducible minimum”
 80

, a sine qua non condition to preserve such international 

guarantee. In the same fundamental level, tribunals and scholars have highlighted the 

states’ obligation to give reasons of their actions as a vital element to enable the person 

concerned to understand the basis for the decision and to prepare its remedies. Moreover, 

and before undertaking any action, states shall make an invitation to the concerned persons 

to participate in the decision-making process that eventually will take effect over their 

businesses. As can be noted by this Tribunal given the aforementioned facts, none of these 

elements are present in our case. 

In Metalclad, case where a construction permit was given by Mexican federal authority and 

then denied by a municipality, the Tribunal found a breach of due process since the investor 

was neither noticed nor invited to the Municipal Town Council meeting on which the denial 

decision was taking place, thus, depriving it from the opportunity to appear and defend its 

                                                                                                                                               
2nd edn at 635-647; C. McLachlan, L. Shore & M. Weinier, International Investment Arbitration: Substantive 

Principles at 226-247; Dolzer & Schreuer, Principles of International Investment Law, supra note 117 at 119-

149 and Tudor, supra note 117 at 53-104. 
77 Paradell, p.264,265. 
78 Dolzer and Schreuer, p.142. 
79 Kläger, p.118 
80 Íbid p.214 
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interests
81

. In Middle East Cement, the tribunal held that a failure to provide notification of 

the seizure and auctioning of property breached fair and equitable treatment
82

. In Waste 

Management II, the Tribunal held that a manifest failure of natural justice on natural 

proceedings or the complete lack of transparency and candour in an administrative process 

would lead to a FET infringement as well
83

. Likewise, in Tecmed, the Tribunal found a 

violation of the standard, due to the fact that the authority failed to report in clear and 

express terms its intentions to revoke a license, thereby depriving the claimant of the 

opportunity to express its position
84

.  

The aforementioned cases are tantamount to the present one since they share a common 

pattern: the lack of clear and proper notification by an authority to the investor before a 

decision affecting an investment takes place; some of those cases also involve a complaint 

for not inviting the claimants to the decision-making process, resulting this faults in a 

violation of due process in the Tribunals’ view, since they entail a surprise element that 

shocks and deprives the investor from the opportunity to defend its interests.  

In our case, Respondent created through its Sovereign Debt Restructuring Act a procedure 

by which the sovereign bonds would be subject to alteration; such action transgressed 

Claimant’s right to have a due process since it had no real opportunity to know in a clear 

manner what were the proceedings behind the enactment of a law that would affect directly 

its investment, nor did it was properly notified, nor given the chance to challenge that 

decision. This is because the mechanism created by Dagobah does not really gives the 

legitimate opportunity to all bondholders to decide over the new terms that were going to 

be applied to its sovereign bonds, since, even if this possibility may have been debatably 

given just to the ones with eligible titles, it still does not specifies what would be the 

criterion used in order to consider a title as eligible to participate in such process, which is 

without question a unilateral and unclear proceeding.  

For eligible titles to be amended –not all titles- a quorum of at least 50% of all eligible titles 

–that does not represents a majority- was needed  to accept the invitation in order to create 

                                                
81 Metalclad v. Mexico, para. 91 
82 Middle East Cement v. Egypt, para. 143 
83 Waste Management v. Mexico, para. 98 
84 Tecmed v. Mexico, para. 162 
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a voting committee, which later on would have to gather a 75% approval in order to make 

the exchange applicable to all bondholders; this means that at least –and without counting 

the investors which bonds were not considered eligible- 65% of the total of eligible titles 

was left out of the voting that would affect their titles in such a substantial manner, 

provoking this a serious injury to their rights, Claimant included. Before the adoption of the 

SRA, the bonds did not allow for amendment unless all bondholders agreed to it, therefore, 

this new provision being applied in a retroactive effect and with no possibility to be 

challenged, violates Claimant’s rights, which never accepted to such new terms. 

Regarding the so-called participation invitation that Respondent sent to the bondholders, it 

is important to emphasize that it only implied exclusively the option to give a positive or 

negative vote to the terms unilaterally created ex ante by it, but not to participate in such 

terms formation
85

. Moreover, this invitation infringes not only the offer and acceptance 

principles, because of the improper delivery of the invitation –through a website, being not 

personal, and giving a very short timeframe to decide the ambiguous terms therein- but also 

contravenes the SRA Art. 2 (2) which establishes that the deadline to make a decision 

cannot be less than –the already short period of- ten days from the date of the publication of 

the invitation; when such invitation was published, it only provided an even shorter period 

of three working days to decide
86

. 

Given the aforesaid facts and precedents, it is clear that Respondent violated Claimant’s 

due process. The so far inexplicably criterion used by the former to carry on with the 

sovereign bonds amendment, without having a majority quorum of the total outstanding 

capital, without being clear about the process that it would be applied in order to do so and 

without complying with the elemental features to guarantee the latter’s right to have a due 

process, are sufficient components to determine such breach. 

2. Dagobah did not perform its actions according to the Transparency standard. 

As seen above, Respondent has failed to perform in an open, clear and unambiguous 

manner towards its investors, which is another duty recognized by international investment 

law. And not only did not it comply with the terms established in the sovereign bonds, but 
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also, and instead of providing Claimant a fair compensation for its fault, it enacted a law 

that contained an uncomprehensive mechanism that would eventually deprive Calrissian 

bondholders from part of its investments, leaving them defenseless and in a vulnerable state 

of uncertainty, contrary to their expectations at the time the investment was made. 

There is a broad agreement among states to consider transparency as an important element 

for creating predictable, stable and secure climate for foreign investment, as commented by 

the World Trade Organization Secretariat
87

. This standard obliges the host state to perform 

and develop its legal regime and procedures in an open, clear and unambiguous manner, in 

order to comply with those objectives, and even though it does not have a specific concept, 

international trade law provides some guidance in order to identify some basic elements 

that incorporate the standard: a) publication obligations, b) notification obligations, c) 

opportunity to comment obligations and d) administration obligations.  

In Tecmed the tribunal held that the Mexican authorities had acted in an ambiguous and 

uncertain way regarding the replacement of a license, thereby, infringing the legitimate 

expectations of the Claimant. This because, the foreign investor expects the host State to act 

in a consistent manner, free from ambiguity and totally transparent in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations that will 

govern its investments, as well as the goals of the relevant policies and administrative 

practices or directives, to be able to plan its investment and comply with such regulations
 

88
. In Petrobart Ltd.

 89
, the tribunal held that opaque, contradictory and inconsistent 

decisions are contrary to transparency. Similar decisions have been made in other cases like 

Pope & Talbot 
90

, where the tribunal highlighted the failure to make proper and clear 

communications towards the investor; likewise in Metalclad, discussed above and which 

inconsistency between the government representations, that eventually led to a denial of a 

construction permit, amounted to a lack of transparency. Finally, it is important to point out 

the in dubio contra proferentem principle, which stands for the responsibility that the 
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drafter of the legal instrument, in this case the Respondent, has in case of ambiguity. 

Transparency and clarity is an obligation that the governments cannot evade
91

. 

In our issue, and similar to the cases mentioned above, the authority failed to conduct its 

legal regime in a transparent and unambiguous manner, this due to the substantial change 

that the enactment of the SRA represented to the Claimant’s interests, which was not only 

surprising, but also confusing, since the procedure to arrange those changes and the 

decision-making was not clear enough, especially regarding to the eligibility criterion used 

by Respondent in order to make an investor participant in the voting process. 

Therefore, in the light of this ambiguity and lack of candour that was present when 

Respondent changed its legal framework, resulting in a major distortion of the terms –

acquired rights- on which Claimant made its investment. Respondent failed to comply with 

the transparency requirements by not giving the proper notice of the forthcoming changes 

in its law regime, nor an invitation to the terms’ drafting process, nor a possibility to 

challenge such action. For the given reasons, all responsibility shall be adopted by former, 

as it is established by the international investment law. 

3. Dagobah did not comply with its duty to respect Claimant’s legitimate 

expectations. 

Legitimate expectations refers to expectations arising from the foreign investor’s reliance 

on specific host state conduct, usually oral or written representations or commitments made 

by the host state relating to an investment
 92

. It is considered as well as expectations of a 

stable and predictable legal and administrative framework that meets certain minimum 

standards, including consistency and transparency in decision making
93

, as appointed by the 

Tecmed tribunal. And finally as an expectation that the conduct of the host State subsequent 

to the investment will be fair and equitable as interpreted by the Saluka tribunal
94

. Taking 

into account these concepts, Claimant comes to the conclusion that Dagobah did not 

complied with this standard. 

                                                
91 Thunderbird v. Mexico, Separate Opinion para 50. 
92 Paradell §6.26 
93 Íbid §6.26 
94 Íbid §6.26 



35 

 

Tribunals have emphasized that the legitimate expectations of the investor will be grounded 

in the legal order of the host state as it stands at the time the investor acquires the 

investment
95

, as appointed by Professor Schreuer. Some of them have held that the legal 

framework as it existed at the time of making the investment was decisive for any 

legitimate expectations
96

. This standard protects the reasonable expectations of the investor 

at the time it made the investment, thus, treatment by the State should not affect the basic 

expectations that were taken into account by the foreign investor to make the investment.
 97

 

In CMS, case where a post-investment emergency law –like in our case- deprived the 

investor from the guarantees that led it to invest, the tribunal concluded that, without a 

doubt, a stable legal and business environment is an essential element of fair and equitable 

treatment, inseparable from stability and predictability.
 98

 Even more, states are obligated 

not to alter the legal and business environment in which the investment has been made, as 

held in Occidental. 99
 

Claimant had indeed legitimate expectations of profit at the time it purchased the bonds, 

when Dagobah was at its highest rating level (B+) according to Poor’s Standard, one of the 

four major international rating agencies, thus, its reliance in a predictable and stable 

framework was reasonable. In addition to the promising economical and legal environment 

on which it undertook to make its investment, Claimant also trusted in the specific 

commitment made by Respondent, represented in the bonds issuance. Any contract 

represents a personal commitment on behalf the parties to comply with the obligations 

agreed in it. 

About representations, Professors Dolzer and Schreuer consider that the investor’s 

legitimate expectations are based on the host state’s legal framework and on any 

undertakings and representations made explicitly or implicitly by the host state. The legal 

framework on which the investor is entitled to rely consists of legislation and treaties, 

                                                
95 A Liber Amicorum: Thomas Wälde, Law Beyond Conventional Thought (2009) p.265 
96 Azinian v. Mexico, paras 95-7; Mondev v. United States, para 156; Feldman v. Mexico, para 128; LG&E v. 

Argentina, para 130; Enron v. Argentina, para 262; BG v. Argentina, paras 297-8; Duke Energy v. Ecuador, 

paras 340,365; Jan de Nul v. Egypt, para 265; Bayindir v. Pakistan, paras 190, 191; EDF v. Romania, para 
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assurances contained in decrees, licenses and similar executive statements, as well as 

contractual undertakings. 
100

  

And not only did Respondent make this commitment with all and every single bondholder 

of the case that concern us, but also, it did it thirteen years before, when Dagobah stated in 

the preamble of the BIT in question, which according to the art. 31(2) of the Vienna 

Convention, represents the purpose of such kind of instruments. 

“Agreeing that a stable framework for investment will maximize effective utilization of economic 

resources and improve living standards.”
 101

 

Therefore, it is clear that Dagobah committed to maintain a stable framework, where 

Claimant’s investments remained safe and profitable; given those guarantees, and in the 

view of a prosperous economic environment –the best ever-, Claimant undertook to invest. 

Later on, Respondent seems to have decided to forget that commitment and enacted a law 

that snatched a considerable part of Claimant’s investments, without giving it any other 

option but to accept its decision. Given all the aforementioned arguments, Claimant 

considers that Respondent has undoubtedly breached the former’s legitimate expectations.  

 

B. There is no Possibility for Respondent to Allege any Defense to Avoid its 

Responsibility. 

Once this tribunal considers it has jurisdiction to hear the dispute,
102

 and that Respondent’s 

actions constitutes a breach of the standards of protection for Claimant,
103

 Respondent can’t 

allege the lack of responsibility or liability to its wrongful acts, because (1) the Non-

Precluded Measures clause is not applicable according to the Customary International Law, 

(2) the interpretation of such Non-Precluded Measures clause is not self-judging, and (3) 

Respondent contributed to the situation of necessity. 
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1. The Non-Precluded Measures clause contained in the Co-Da BIT is not 

applicable to the present case according to the principles of Customary 

International Law. 

Even when the Co-Da BIT contains a Non-Precluded Measures (NPM) clause, the 

principles of Customary International Law (CIL) make that clause inapplicable to the 

present case. When a NPM clause doesn’t sufficiently define the necessity, and in order to 

avoid the use of NPM clauses as a scape for States of their obligations, the CIL provides for 

a criteria to consider the acts of States as exempt of an international obligation.
104

 The 

International Law Commission (ILC) created the Responsibility of States for 

Internationally Wrongful Acts (ILC Articles) in order to facilitate the application of CIL 

principles to primary rules, as the Co-Da BIT.
105

 The art. 25 of the ILC Articles contains 

the requirements and limitations for the Defense of Necessity, which is the essence of the 

art. 6(2) of the Co-Da BIT (the NPM clause). These standard of defense is considered 

rarely available and subject to strict limitations in order to safeguard against possible 

abuse.
106

 For these reasons, the commentaries of the ILC Draft emphasize in a narrow 

interpretation of the art. 25 of the ILC Articles. 

Most of the tribunals which have dealt with NPM clauses agree in the interpretation of such 

clauses along with the ILC art. 25. In CMS, Enron and Sempra, tribunals were consistent in 

using the ILC art. 25 to evaluate the necessity of the States and determine if the provisions 

of the NPM clause is applicable or not.
107

 In 2001 Argentina felt into a severe economic 

crisis, so the government passed an emergency law to face the situation. The emergency 

law affected many investors protected by the U.S.-Argentina BIT, which actually provides 

the same defense for the parties in its NPM: this treaty shall not preclude the application by 

either Party of measures necessary for […] the protection of its own essential security 

interests.
108
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The CMS, Enron and Sempra cases derive from the same facts: US shareholders of the 

Argentina’s gas transportation sector which, after the Argentina’s economic crisis of 2001, 

their investments were affected by the emergency law. In all of these cases the tribunals 

dealt with the art. XI of the U.S.-Argentina BIT.
109

 The methodology of the three tribunals 

was to restrict the defense under the NPM clause by adding the criteria of the ILC art. 25, 

which had as a result the denial of the tribunals of the necessity defense found in the art. XI 

of the U.S.-Argentina BIT.
110

 

In CMS, the tribunal held that the State has the burden of proof for the requirements of 

necessity, and denied the defense to Argentina for the existence of other alternatives to the 

emergency law and that Argentina contributed to the crisis, basing this denial in the ILC 

arts. 25.1(a) and 25.2(b). 

The tribunal for Enron found also the burden of proof in the State and, as well as in CMS, 

that other alternatives existed for Argentina in order to face the crisis and also a 

contribution to the development of the economic crisis made by Argentina. Even the Enron 

annulment committee considered that CIL could prevail over the lex specialis.
111

 

In Sempra, the tribunal not only applied the ILC art. 25 to the necessity provision of the art. 

XI of the U.S.-Argentina BIT, but also considered the analysis of such NPM clause as 

inseparable of the CIL standard. Besides, Sempra’s tribunal considered inapplicable the 

defense because the existence and independence of the State was not actually compromised 

by the crisis, and found a lack of evidence of events getting out of control or 

unmanageable. As in CMS and Enron, the tribunal in Sempra also considered Argentina 

had other options to confront the crisis, and also contributed in some way to the crisis.  

Even when the Co-Da BIT actually contains a NPM clause in its art. 6(2), the holdings of 

tribunals in CMS, Enron and Sempra, as well as the commentaries of the ILC articles, lead 
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to apply the CIL principles present in ILC art. 25 to this defense. Respondent can’t allege a 

Defense of Necessity based on its economic crisis. Claimant doesn’t even consider 

Respondent’s economic crisis as being of the same magnitude as the one faced by 

Argentina in 2001. However, even if the tribunal equates both crisis, CIL limits the defense 

of necessity. 

As in CMS, Enron and Sempra, Respondent has the burden of proof to prove the state of 

necessity complains with the requirements of ILC art. 25, since the defense of necessity 

depends on the existence of a grave and imminent peril, which definitely didn’t have 

Respondent. Besides, like the CMS, Enron and Sempra tribunals, Respondent had other 

alternatives different to the ones that affected Claimant’s investment, which makes 

inapplicable the defense of necessity to the present case. Finally, CMS, Enron and Sempra 

tribunals also found that Argentina had contributed to the crisis, rendering invalid the 

defense of necessity the State could allege, which is totally parallel to our case where, as 

explained in section B(3), Respondent contributed to the state of necessity. 

The prominence of the principles of CIL when a State tries to evade its responsibility, and 

in order to keep the intention of BIT’s of protecting investor the ILC art. 25 must  be 

incorporated to the requirements of the NPM clause. The result will be a strict narrow 

approach of the Defense of Necessity which will make inapplicable to preclude the liability 

of Respondent. 

2.  Non-Precluded Measures clause is not a self-judging standard 

If Respondent used the NPM clause to justify its actions, claiming that its economic crisis 

fits in the assumption foreseen by the clause, that self-judging use of the provision would 

be invalid. The standard of defense under a NPM clause which provides a defense based on 

necessity, requires a nexus between the measures taken and the threat to security, in order 

to avoid from States an excessive and abusive discretion, and the consequent international 

insecurity.
112

 The decision of how necessary an act is, constitutes the essential nexus,
113

 and 
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that decision must not be taken by the same State which is acting against investors,
114

 but 

for the tribunal. The tribunal can define the judge the necessity with the provision of the 

ILC art. 25, in order to make a substantive review of the standard.
115

 

After the economic crisis of Argentina in 2012, and the enactment of an emergency law 

which affected many foreign investors in the country, several claims were made against 

Argentina by US investors protected under the U.S.-Argentina BIT. Argentine alleged it 

acted by a state of necessity caused by the economic crisis, and protected by a NPM clause 

contained in the art. XI of the U.S.-Argentina BIT. In order to determine if Argentina’s 

actions were protected by the state of necessity and the NPM clause, some tribunals 

analyzed and upheld the article isn’t self-judging.
116

 

The CMS tribunal found the NPM clause of the U.S.-Argentina BIT as not self-judging 

through a comparison with other instruments with a self-judging provision.
117

 The LG&E 

and Enron tribunals took into consideration what they consider was the understanding 

Parties had of the treaty, at the time it was concluded. In Sempra case the NPM clause was 

considered also as not self-judging even when they consideration to the intention of the 

parties of making the clause self-judging.
118

 

CMS tribunal considered that a severe crisis cannot necessarily be equated with a situation 

of total collapse, that there were more available means, and Argentina contributed to the 

state of necessity. The tribunal Sempra considered the crisis as not enough persuasive to 
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justify the emergency and necessity
119

 and, reasoning as the Enron tribunal, the existence of 

other possible means makes even more impossible to justify the necessity of the measures. 

Also, the Gabcikovo-Nagymaros case provides another decision where the existence of 

other available means made inapplicable the Defense of Necessity. 

The NPM clause in Co-Da BIT is not self-judging for several reasons. First of all, making 

comparing the art. 6(2) with other NPM clauses as the tribunal in CMS did, the wording 

reads necessary instead of considers necessary, which make this tribunal look for an 

objective criteria out of the Co-Da BIT and also out of Respondent’s discretion or good-

faith. As the holding in Gabcikovo-Nagymaros, this tribunal can’t rely only in the 

Respondent as the only one judging the necessity.
120

 

Actually, if a substantive review of the necessity is made, this tribunal will find the 

inapplicability of this defense for two main reasons. First of all, Respondent’s economic 

crisis is not of the magnitude and extent of the Argentina’s crisis of 2001, and even the 

Argentina’s crisis was considered without sufficient seriousness to preclude the 

wrongfulness of its emergency law.
121

 And the second reason is that Respondent had other 

means available means,
122

 and the State must have given preference to those options even if 

they may be more costly or less convenient.
123

 

As a NPM is not self-judging, Respondent can’t allege a state of necessity and, at the same 

time, be the one with the discretion to decide the necessity of its actions. Taking into 

consideration the real criteria for necessity, Respondent’s economic crisis don’t constitute a 

reason to preclude the wrongfulness of its acts, not even after a substantive review of the 

facts and the standard. 
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3. Respondent contributed to the situation of necessity.  

Respondent’s actions and measures actually contributed to the state of necessity. 

Respondent not only failed in prevent (even when it could) the economic crisis, but was 

also responsible for its development and continuity. The CIL doesn’t allow to preclude the 

wrongfulness of States’ acts when the State in question contributed (by act or omission) to 

create the situation of necessity.
124

 The actions or omissions attributable to a State which 

lead to the development of an economic crisis, constitute an exclusion of the Defense of 

Necessity.
125

 

The tribunal for National Grid found that, as Argentina had contributed to the crisis, the 

defense of necessity was inapplicable.
126

 Also, the Enron tribunal upheld that, even 

existing endogenous and exogenous factors, Argentina had contributed substantially to the 

crisis and, thus, can’t allege Necessity.
127

 The same reasoning than Enron and National 

Grid can be found in CMS and Sempra, which tribunals held the impossibility of precluding 

the wrongfulness of Argentina’s measures due to the contribution it made to the situation of 

necessity. 

Respondent’s policies and measures before the struck of the economic crisis contributed to 

the situation of necessity.
128

 Certain grave omissions and wrongful acts of Respondent, as 

continuing disregarding the issue of tax evasion, and relying its financing excessively in 

borrowings, are not only substantial but essential causes of the economic crisis faced by 

Respondent.
129

 

The economic crisis in this case was not only avoidable if Respondent had taken different 

and more adequate decisions, but were the measures and actions of Respondent the ones 

which triggered the situation. Even if some exogenous factors could have intervened in the 

crisis, the reality is that Respondent liability is enough to consider that it actually 

                                                
124 ILC art. 25.2(b); ILC Draft art. 25 ¶ 20; Gabcikovo-Nagymaros 
125 CMS; Enron; Sempra; National Grid; Texto 4 p. 324 
126 Escobar, Alejandro; Hill, Kate. “Chapter 14: Multilateral and Bilateral Investment Treaties and the United 

Kindom.” (Kluwer Law International 2013) p. 285 

 
128 Appendix 4 ¶ 2 
129 Appendix 4 ¶ 4 



43 

 

contributed to the alleged (and not proved) state of necessity. Therefore, Respondent’s 

actions are not precluded of wrongfulness.  

 

 

 

 

 


