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STATEMENT OF FACTS 
 

Involved Parties 

 

1. lian 

 

2.  

 

Transaction Summary 

 

1. In 1992, Dagobah and Corellia entered into the Agreement between the Corellian 

Republic and the Federal Republic of Dagobah for the Promotion and Protection of 

 

2. In early 2001, after a decade of heavy borrowing on international financial markets, 

combined with high government budget deficits caused by massive tax evasion, 

Dagobah was faced with an unsustainable debt burden and descended into an 

economic crisis. 

3. On 7 May 2001, Dagobah launched a restructuring offer according to which 

bondholders would be able to exchange their bonds for new ones to be issued by 

Dagobah.  

4. Corellia decided to ensure the protection of Corellian bondholders by trying to clarify 

the language of the BIT, which did not include an express reference to sovereign 

bonds under the definition of investments to which the treaty would apply. 

5. After unsuccessful diplomatic negotiations, Corellia commenced arbitral proceedings 

pursuant to Art. 7 of the BIT against Dagobah, administered by the Permanent Court 

-to 

State dispute settlement. 

6. On 29 April 2003, the PCA Arbitral Tribunal decided that every type of sovereign 

meaning of the BIT and that bondholders may resort to international arbitration 

pursuant to Art. 8 of the BIT. 

7. In 2010, a new recession hit Dagobah.  
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8. 

reforms on the revenue side, and the significant issue of massive tax evasion left 

Dagobah unprepared for the 2008 global financial crisis and contributed to the bust. 

9. On 28 M

 

10. The SRA provided that if a qualified majority of the owners of 75% of the aggregate 

nominal value of all outstanding bonds governed by domestic law agreed to modify 

the terms of the bonds, that decision would bind all the reamaining bondholders. 

11. Before the adoption of the SRA, the affected bonds did not allow for amendment 

unless all bondholders agreed to it. 

12. The SRA was deemed constitutional in a review conducted prior to its enactment. 

 

The CACs provided that if bondholders wanted to initiate any legal action, they would 

need to gather at least 20% of the nominal value of the issue in order to sue.  

13. The old bonds (pre-SRA) had no clause limiting the initiation of legal action. 

Therefore, bondholders could initiate legal action without gathering 20% of the 

nominal value of that issue. 

14. On 29 November 2012, Dagobah offered bondholders the option to exchange their 

bonds for new ones worth approximately 70% of the net value of the outstanding 

sums under the original bonds. 

15. Dagobah did not invite the bondholders to participate in the draft of the SRA. 

16. With regard to the restructuring process, Dagobah consulted a committee representing 

the owners of approximately 50% of the aggregate nominal value of the bonds that 

would be affected before making the offer of 29 November 2012. 

17. Although Calrissian expressed interest in joining, it was not part of the Committee. 

18. A majority of bondholders subjected to the SRA decided to participate on the 

exchange offer and on 12 February 2013 all of such bonds were exchanged for new 

ones on the terms provided by the exchange offer. 

19. Calrissian was among the holdout minority and its bonds represented approximately 

10% of the aggregate nominal value of all outstanding bond. 

20. On 30 August 2013, Calrissian commenced arbitral proceedings 
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ARGUMENTS ON JURISDICTION 
 

ISSUE 1: The Tribunal Has Jurisdiction Over the Dispute Concerning Sovereign             
Bonds 
 

I . Sovereign bonds are investments protected by the BIT. 
 

21. The Corellia-

law for the present proceedings that have been instituted in face of the several 

violations to the treaty provisions perpetrated by the Respondent. As set forth in its 

Art. 8 the settlement of disputes between investors of one party and the other party 

shall be submitted to binding arbitration before the SCC if in connection with an 

investment. So as for an international transaction to be deemed an investment it must 

fall under the definition of the term set out in Art. 1 of the BIT and also under the 

standards set out in the Preamble.  

 

 
 

22. The term investment has an objective meaning in itself1. Under the BIT the term has 

 treaty 
shall be interpreted in good faith and in accordance with the ordinary meaning to be 
given to the terms of the treaty pon Corellia and 

Dagobah, and represent customary international law2

accepted source of definition by the ICJ3 a term where a 
capital is committed to make an income from it  

23. The acquisition of a number of sovereign bonds by the Claimant clearly fits such a 

description. It constitutes a commitment of money or other assets (the acquisition of 

the bond) for the purpose of providing a return (interest payments and other 

promises). It also satisfies the defin
                                                 
1 Beccara Jurisdiction. para. 370 
2 Saluka Partial Award. para. 296 
3 Qatar v. Bahrain (Dissenting Opinion). p. 61 
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returns means the amounts yielded by an investment and in 
particular, though not exclusively, includes profit, interest, capital gains  

24. The BIT in its Art. 1 defines investment and presents a list of possible forms an 

investment may take. It does so by providing a very broad definition of investment 

and then illustrating the reach of its application by furnishing a non-exhaustive or 
4 list, which does not contain a numerus clausus of categories. 

25. Art. 1 determines that every asset that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other resources, the 
expectation of gain or profit, or the assumption of risk  under BIT 

protection.  

26. 

broad and comprehensive meaning5. The Contracting States to the BIT chose not to 

provide an exact and rigorous test as to which features constitute 

is no basis for an overly strict application of the three proposed criteria as there is no 

IT. In light of the framework 

offered by the BIT a more flexible and pragmatic approach to the meaning of 
6, taking the features into account but also considering the 

circumstances of the case7. Under this approach, sovereign bonds satisfy all three 

features of Art. 1 definition. 

27. The Dissenting Opinion rendered by Professor Andreas Jeger on the PCA ruling 

regarding the interpretation of Art. 1 of the BIT in order to determine whether or not it 

comprehended sovereign bonds, sustains that bonds and the means through which 

they can be acquired resemble commercial transactions and can hardly be considered 

investments. Further, it contends that bonds are portfolio investments, which he 

argues would not be covered by BIT protection, and also that bonds present solely 

commercial risks, whilst BITs would protect only against risks associated with 

political acts. 8 This position cannot be upheld. 

28. First, sovereign bonds meet the objective meaning of an investment by fulfilling the 

requirement that a commitment of capital or other resources be made. This criterion is 
                                                 
4 Schlemmer. p. 57 
5 Appendix 2. p. 15 
6 Biwater Award 
7 Id. para. 316 
8 Appendix 3 
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satisfied by the acquisition of the sovereign bonds by the Claimant. Even if it be 

considered that the acquisition of the bonds amount to a portfolio investment, the 

contribution by the Claimant would remain within the scope of protection of the BIT. 

The remoteness of portfolio investments is not a sufficient ground on which to deny 

jurisdiction when such jurisdiction exists within the broad definition terms of the 

BIT9. 

29. Second, the said contribution involved the expectation of gain or profit manifested in 

the interest payments and other promises entailed in the acquisition of the bonds. 

Hence, the scheduling of interest payments until the date of maturity meets the second 

criterion of Art. 110. 

30. Finally, it is inferred from the very existence of this dispute that the Claimant incurred 

in risk as to the payment of the principal and interest of the sovereign bonds11. The 

further requisite that risks be necessarily associated with political acts proposed in the 

Dissenting Opinion is in nowhere expressed in the wording of the BIT. Since no 

limiting phrases can be read into treaties where none exist in the text 12 , the 

 

31. Even if it were considered that so as for a transaction to amount to BIT protection it 

must present an operational as opposed to only a commercial risk, the acquisition of 

the sovereign bonds by the Claimant fulfills such requirement. The Claimant incurred 

in risk as to the host -payment on the 

bonds and of the restructuring, this dispute does not regard an ordinary commercial 

risk.13 

32. 

tend as a rule to be present in most investments, however they are not a formal 

prerequisite for the finding that a transaction amounts to an investment in its inherent 

ordinary meaning14. Consequently, even if any, or all, of the criteria were not met, 

what is not case, this would not be necessarily sufficient  in and of itself  to deny 

jurisdiction15.  

                                                 
9 MacLachlan. p. 193 
10 Fedax Award. para. 43 
11 Id. para. 40 
12 MacLachlan. p. 172; Tokios Tokelès Jurisdiction 
13 Alpi Jurisdiction. para. 485 
14 CSOB Jurisdiction. para. 90 
15 Biwater Award. para. 318 
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33. Sovereign debt would solely not qualify as an investment under the BIT if there were 

an express opposite treaty provision16. Therefore, the BIT protects the acquisition by 

set forth in Art. 1. 

 

 
 

34. The Preamble of the BIT determines that the Parties have agreed on its provisions 

recognizing that agreement on the treatment to be accorded such investment will 
stimulate the flow of private capital and the economic development of the Parties
can be inferred from the text that the investment should have some positive 

contribution for the development of the host State17.  

35. The BIT recognizes that the protection of investments encourages the development of 

the host State. As a result, it could not be interpreted as a condition of an 

 investment18. Furthermore, 

providing that the investment is lawful, this Tribunal cannot deny to sustain its 

jurisdiction and to uphold the protections under the BIT with the argument that the 

host S 19. 

36. However, even if it be considered that the investment made by the Claimant has to 

contribute to the development of Dagobah, the sovereign bonds issued by the 

Respondent and acquired by the Claimant fulfill such requirement.  

37. Although possibly deemed as an essential characteristic of an investment this does not 

mean that the contribution to the economic development of the host State must be 

sizable or that this Tribunal has any obligation to evaluate the real contribution of the 

sovereign bonds to Dagobah. It is sufficient that the investment contributes in 

whatever way to the economic development of Dagobah, what has flagrantly occurred 

in the present circumstances20.  

38. Moreover, it cannot be concluded from the comprehensive wording of the BIT as 

                                                 
16 Alpi Jurisdiction. para 491; Szodruch. p. 149 
17 Schlemmer. p. 65 
18 Pey Award. para. 232 
19 Dolzer 2. p. 75 
20 Mitchell Annulment. para. 33 
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restrictions to the conception of the term under their agreement 21 . The Parties 

specified no qualitative impositions as to the specific duration of the investment or as 

to a floor limit to the value of the contribution to be made by the investor. As no 

limiting phrases are to be read into treaties where none exist in the text 22 , the 

requirement of a contribution to the host State economic development was fulfilled by 

 

39. The sovereign bonds acquired by the Claimant fall under the definition of 

of the Respondent. Considering that the BIT supports a broad definition of 

investment, the language set out in its Preamble might permit the reading that an 

international transaction which contributes to stimulate the flow of private capital and 

the economic development of a Party is to be deemed an investment23 if it also falls 

under the definition of the term provided for in Art. 1 of the BIT. Therefore, the 

Tribunal has jurisdiction over the claims filed by the Claimant.  

 

I I . Sovereign bonds fulfill the territoriality requirement of the BIT. 
 

40. The BIT refers to investments made by nationals of one Party   of the 

other Party in its Preamble and also in its Arts. 1, 2 and 3. The Respondent states that 

this requirement has not been met since the Claimant has not established a truly 

ections the 

criterion has been met since the funds were finally used in and by Dagobah. 

 

A. An international transaction does not require a physical transfer of funds into 
 

 
41. Art. 1 BIT defines investor  Party or a national of a Party that attempts to 

make, is making, or has made an investment in the territory of the other party

BIT. This imposes a territoriality criterion upon the investment so as it to be under 

                                                 
21 MHS Annulment. para. 62 
22 MacLachlan. p. 172; Tokio Tokelés Jurisdiction 
23 CSOB Jurisdiction. para. 64 
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BIT protection. Since financial instruments regarding sovereign debt are intangible, it 

is difficult to determine their situs

objection cannot be sustained24. 

42. The determination of the place of the investment must be assessed in accordance to 

the nature of such investment. As concerns investments of a purely financial nature, 

such as sovereign bonds, the relevant criteria is different from the one applicable to 

traditional foreign direct investment 25 . While investments regarding interests in 

immovable property, manpower and/or business operations would require a transfer 

of funds to be made into the territory of the host country, this is not a condition with 

regard to investments of a financial nature26.  

43. The decisive criterion to determine the territoriality of investments of a purely 

financial character is where and/or for the benefit of whom the funds are ultimately 

used27. If the funds made available are utilized by the beneficiary of the credit, 

namely the host State, a sufficient territoriality link exists.  

44. The territoriality criterion does not require that any funds be moved or transferred 

investment even in the absence of a physical transfer of funds28. The fact that the bulk 

of the investment is incurred outside of the said territory is not decisive to the 

determination of its situs29. Although not involving a relevant injection of funds into 

rritory the investment would still fulfill the territoriality criterion30. 
45. Art. 1 determines that forms that an investment may take include intellectual property 

rights, licenses, authorizations, permits, and other intangible property, such as leases, 

mortgages, liens, and pledges. None of such examples involve a physical transfer of 

must not be interpreted as to demand that an outlay of funds into the territory of 

Dagobah be made. 
46. Since the funds involved were put at the disposal of the Respondent elsewhere so as 

to finance its various governmental needs, the fact that the acquisition by the 
                                                 
24 Szodruch. p. 149 
25 Beccara Jurisdiction. para. 374 
26 Fedax Award. para. 41 
27 Beccara Jurisdiction. para. 374; Alpi Jurisdiction. para. 499 
28 CSOB Jurisdiction. para. 78 
29 SGS v. Philippines Jurisdiction. para. 106 
30 SGS v. Pakistan Jurisdiction. para. 136 
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Claimant of a number of sovereign bonds issued by the Respondent did not involve 

any spending or outlay of resources in the territory of Dagobah is immaterial to its 

characterization as an investment31. Whether the Respondent used the funds generated 

by the issuance of its sovereign debt in bonds to repay pre-existing debt or in 

government spending is irrelevant, what is decisive is that the investment contributed 
32.  

47. Hence, the territoriality criterion is met if the investment contributes to the economic 

development of the host State, even if it possesses an entirely intangible character. 

Since the investment made by the Claimant stimulates the flow of private capital and 

the economic development of Dagobah it meets the basic goal of the BIT as set out in 

its Preamble and satisfies the territoriality link requirement of the BIT, irrespective of 

whether or not any funds were spent in the territory of the Respondent.  

 

B. The fact that the bonds were traded in the secondary market is immaterial to the 
determination of a territorial link 
 

48. So as for a State to issue bonds, it has to enter into an agreement with a group of 

banks, which undertake to subscribe and purchase the bonds. This group of banks 

alongside other banks will each underwrite differing parts of these bonds and 

distribute their part of the bonds to further intermediaries that can span from 

commercial banks to individual investors. The purpose of such intermediaries is to act 

as a distribution conduit33.  

49. The market in which the money for the bonds is received by the issuer is called the 

Respondent contends that, as Dagobah was not directly involved in the acquisition  

and further assignment  of its sovereign bonds by interested parties, the said bonds 

would lack a territorial link.  

50. First, remoteness per se is not a sufficient ground on which to deny jurisdiction when 

such jurisdiction exists within the broad definition terms of the BIT34. Second, it is 

                                                 
31 Fedax Award. para. 41 
32 Beccara Jurisdiction. para. 378 
33 Id. para. 18 
34 MacLachlan. p. 193 



  
Team Alias: Tomka 

 

 10 

not disputed that the Government of Dagobah foresaw the possibility that the bonds 

would be traded in the secondary market, since this was required so as to the 

operation of issuance of debt to be successful. Finally, although the identity of the 

investor will change with every transaction in the secondary market, the investment 

itself will remain constant, while the Respondent still enjoyed a continuous credit 

benefit until the maturity date became due35.  

51. Therefore the Claimant is within the definition of investor of Art. 1 BIT, since it is a 

national of a party to the treaty that attempts to make, is making, or has made an 

investment in the territory of Dagobah.  

 

C. The investment need not be related to a specific economic enterprise 
 

52. Since the comprehensive definition of investment put forth by Art. 1 BIT comprises 

sovereign bonds and thereby provides such investment with BIT protection it is 

 Parties to inflict any further 

condition to the protection of investments36. Therefore, the fact that the investment is 

of a purely financial nature and is not linked to a specific economic enterprise or 

operation taking place in the territory of the host State is immaterial to the 

determination of its territorial link to Dagobah. 

  

                                                 
35  Fedax Award. para. 40 
36 Beccara Jurisdiction. para. 375 
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ISSUE 
the Present Dispute 
 

I . The PCA decision is final and binding on Respondent 
 

53. As in conformity to Art. 32(2) of the UNCITRAL Arbitration Rules of 1976, the 

finding of the PCA concerning the interpretation of the BIT is final and binding on 

Corellia and Dagobah. Art. 7(2) of the BIT provides similarly by determining that any 

State-to-State dispute will be submitted to the PCA for binding decision.  

54. The Respondent states that the decision bears no effect to the present dispute since its 

finding ought to be considered persuasive only in the context in which it was 

rendered. Notwithstanding the , the finding of the PCA that 

 

 

A. Any subsequent agreement or practice of the Treaty Parties must be taken into 
account by this Tribunal 
 

55. Art. 31(3) of the VCLT, to which both Corellia and Dagobah are parties, determines 

that treaty interpretation shall any subsequent agreement 
between the parties regarding the interpretation of the treaty of the application of its 
provisions; [and] (b) any subsequent practice in the application of the treaty which 
establishes the agreement of the parties regarding its interpretation.  

56. As pursuant to the Report of the ILC on the Work of its Eighteenth Session the 

elements in Art. 31(3) are of an obligatory character37. Therefore, the VCLT does not 

only allow but rather requires Tribunals to make recourse to subsequent agreements 

and practice. Such elements are a primary, rather than a secondary, source of 

interpretation.38 

                                                 
37 ILC Report 1. p. 220 
38 Roberts. p. 200 
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57. An agreement regarding the interpretation of a BIT provision reached after the 

conclusion of the Treaty represents an authentic interpretation by the Treaty Parties 

which must be followed by this Tribunal39. Such agreement is not under the same 

formal requirements as a treaty so as to be concluded. Rather, it suffices that the 

understanding be intended by the Treaty Parties to constitute an agreement as to the 

interpretation and application of the BIT.40  

58. The Respondent sustains that the PCA decision is not capable of amending the BIT 

between the Treaty Parties due to its interpretative nature41. This position cannot be 

upheld.   

59. International law does not draw a strict division between what constitutes an 

interpretation and what would amount to an amendment, even when a treaty provides 

for the latter42. It follows that Treaty Parties are entitled to modify investor rights not 

only through amendments and withdrawal, but also through interpretation43. The BIT 

provides for such a possibility in Art. 7, when it determines that any dispute with 

regard to treaty interpretation shall be submitted to binding arbitration. 

60. Even assuming that the PCA interpretation led to a far-reaching substantive change of 

the BIT, there is no basis for the argument that far-reaching changes in the Treaty 

must be accomplished only by formal amendment rather by some form of 

agreement44. 

61. The subsequent agreements and practice of the Treaty Parties are a source of 

modification of the rights that an investor from either State could claim and may 

amount to an amendment of the BIT45. The VCLT determines that recourse to such 

elements of treaty interpretation is primary and of obligatory character. Therefore, this 

Tribunal must find that the effects of the PCA decision extend to the present dispute 

and be consistent with its award. 

 

                                                 
39 ILC Report 1. p. 221; Kasikili/Sedudu Island Case. para. 49; Bankovic. para. 62; National Grid 
Jurisdiction. para. 84; CME Award. paras. 87-93, 437, 504; Eastern Sugar Partial Award. paras. 193-
197 
40 Roberts. p. 199; Methanex Final Award. Part II, Chapter B, para. 20 
41 Answer to the Request for Arbitration. para. 7 
42 Roberts. p. 201 
43 Id. p. 211 
44 Methanex Final Award. Part. IV, Chapter C, para. 20 
45 U.S.-France Award. p. 63; Cambodia v. Thailand Case. p. 33 
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B. The PCA decision amounts to a subsequent agreement or practice  
 

62. Art. 7(2) of the BIT establishes the express consent of the Respondent to submit 

disputes concerning the interpretation or application of the Treaty to a final and 

binding decision of an arbitral tribunal administered by the PCA and under the 

UNCITRAL Rules of Arbitration. Since no particular formality is required for there to 
46, the PCA decision clearly qualifies 

as one under the VCLT. Therefore, its reasoning must be followed by this Tribunal. 

 

C. The Respondent is estopped to object to the PCA decision 
 

63. The essential elements of estoppel are that an unambiguous statement of fact, which is 

voluntary, unconditional, and authorized and which is relied on in good faith to the 

detriment of the other party or to the advantage of the party making the statement, be 

made47.  

64. 

concerning the interpretation of Art. 1 of the BIT, with no objection being taken to its 

jurisdiction. Dagobah has fully participated in the arbitral proceedings and has 

recognized the award as binding. Since the Respondent failed to challenge the PCA 

award or to raise any question with regard t

several years48 it can no longer claim that the decision is not binding.  

65. The ICJ has ruled that it is not open for a party that by express declaration and by 

conduct has recognized an award as valid to challenge it49. As Dagobah recognized 

the decision rendered by the PCA as valid and as the Claimant has relied on that 

recognition, this Tribunal must find that the Respondent is estopped to object to the 

PCA award.  

 

 

                                                 
46 Methanex Final Award. Part II, Chapter B, para. 20 
47 Crawford. p. 420 
48 Procedural Order No. 2. para. 10 
49 Arbitral Award Made by the King of Spain 
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ISSUE 3: The Tribunal Has Jurisdiction Over the Claims Asserted Despite the 
Forum Selection Clause in the Sovereign Bonds 
 

I . Disputes in connection with an investment fall within the scope of the BIT 
 

66. A breach of treaty grounded on the international legal order may arise from the same 

set of facts as a breach of contract, grounded on the municipal legal order50. The 

provisions of the BIT do not relate directly to the contractual obligations set by the 

bond documents. Rather, the Treaty sets an independent standard51.  

67. Even if contract and treaty claims overlap, they remain analytically distinct52. The 

event of their coincidence bears no effect in the determination of the jurisdiction of 

this Tribunal. When a claimant has a right under both the contract and the treaty, it 

has a self-standing right to pursue the remedy accorded by the jurisdictional clause in 

the treaty53. 

68. The BIT in its Art. 8(1) establishes the consent of Corellia and Dagobah to extend the 

ny legal dispute between 
an investor of one Party and the other Party in connection with an investment  

Art. 8 is a completely general determination, its sole requirement is that the dispute 

submitted by the Claimant relate to an investment made under the BIT54. Since the 

BIT provides for investor/State arbitration in such broad terms, this Tribunal is 

competent for both treaty claims and pure contract claims55. 

69. However, the present claims are against the Republic of Dagobah for violations of the 

BIT and are not fundamentally based on the bond documents. The jurisdiction of this 

Tribunal is to analyze the breach of a substantive treaty provision, which in the 

present case is Art. 2(2) of the BIT. 

 

                                                 
50  Aguas del Tunari Jurisdiction. para. 114; SGS v. Pakistan Jurisdiction. para. 147; Impregilo 
Jurisdiction. para. 219; Bayindir Jurisdiction. para. 148; Siemens Jurisdiction. para. 180 
51 Vivendi I Annulment. para. 95 
52 Impregilo Jurisdiction. para. 228-258 
53 Bayindir Jurisdiction. para. 167 
54 Vivendi I Annulment. para. 55; Salini v. Morocco. para. 61; SGS v. Philippines Jurisdiction. para. 
131 
55 Schreuer 1. p. 296; Gaffney. p. 14 
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A. Immateriality of the exclusive forum selection clause in the sovereign bonds  
 

70. The bonds purchased by the Claimant included forum selection clauses providing that 

ny dispute arising from or relating to this contract will be exclusively resolved 
before the Courts of Dagobah 56. While Art. 8 of the BIT provides any legal 
dispute between an investor of one Party and the other Party in connection with an 
investment
Additional Facility of the same Centre, or the SCC, as in conformity to the decision of 

the investor.  

71. The exclusive forum selection clause in the bonds does not impose a bar to the 

assertion of jurisdiction of this Tribunal under the BIT. Although a different 

proceeding may arise from the same set of facts as the current dispute, it would be 

based upon a different cause of action. The jurisdictional clause in the contract and 

the one in the BIT are different instruments. The former grants jurisdiction to 

ns claims 

based on the Treaty. 57 

72. When the fundamental basis of the claim is the BIT the rights and obligations derived 

from the provisions of the treaty cannot be affected by any other agreement58. The 

offer made by the Respondent to covered investors under the BIT cannot be 
59. 

73. Unless it be found that an express and unequivocal waiver was made in the contract or 

elsewhere to the pursuance of the remedy granted in the BIT by the Claimant the issue 

of the impact of any competing jurisdictional agreements does not arise60. An investor 

may submit disputes involving a contract with an exclusive forum selection clause to 

investor-State arbitration as long as it supports its allegations on violations of the BIT, 

even if the BIT was violated through a breach of contract61. 

                                                 
56 Procedural Order No. 2. para. 16 
57  Schreuer 1. p. 293; Bayindir Jurisdiction. para. 175; CMS Jurisdiction. para. 76; Impregilo 
Jurisdiction. para. 225; Aguas del Tunari Jurisdiction. para. 112; Vivendi I Annulment. para. 76; TSA 
Award. para. 62 
58 Woodruf Case. p. 222 
59 Lanco Jurisdiction. para. 40 
60 Aguas del Tunari Jurisdiction. para 119; Azurix Jurisdiction. para. 34; Vivendi I Annulment. para. 
76; TSA Award. para. 58 
61 Vandevelde 2. p. 489 
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74. The present claims are against the Republic of Dagobah for violations of the BIT and 

are not fundamentally based on the bond documents. Any choice of forum in the 

bonds is immaterial to the competence of this Tribunal. Therefore, the assertion of 

jurisdiction by this Tribunal is in no way barred by the jurisdictional clause in the 

bonds. 

 

B. The consent of Claimant to SCC arbitration is the lex specialis 
 

75. It has been supported by one arbitral tribunal that as bilateral treaties are not 

concluded with any specific investment or contract in view it is not to be presumed 

that its general jurisdictional clause would be able to override forum selection clauses 

contained in contracts. The provision in the contract would stand due to the principle 

generalia specialibus non derogant62. This position cannot be upheld. 

76. The dispute settlement clause in the BIT is a standing offer to investors. The 

jurisdictional clause in the BIT constitutes the consent given by Dagobah. The 

Claimant has perfected the specific arbitration agreement by accepting the offer 

through its written consent contained in the Request for Arbitration. While the 

ny dispute arising from or relating to this contract 
63, the SCC arbitration agreement applies solely to the present specific dispute. 

Therefore, the arbitration agreement is more specific than the general forum selection 

clause in the contract. 64 

77. It follows that the said principle must be found to work in favor of the SCC arbitration 

agreement and not otherwise. Therefore, even if sustained that the principle generalia 
specialibus non derogant is applicable, the Tribunal must still uphold its jurisdiction.  

 

I I . The claims asserted are based on the BIT 
 

78. The characterization of the claims as BIT or contract based must be undertaken by 

reference to the way they are put forward by the Claimant. This will not be the case 

                                                 
62 SGS v. Philippines Jurisdiction. para. 141 
63 Procedural Order No. 2. para. 16 
64 Schreuer 1. p. 294 
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only when the allegations of treaty breaches are, on its face, untenable, unsound or 

implausible. 65 

79. So as for the present case to constitute an investment dispute in the sense of the BIT it 

is necessary that the claims be based on alleged breaches of the Treaty. The only 

requirement is that the Claimant demonstrates prima facie that the measures taken by 

the Respondent could have adversely affected its investment. It is sufficient that such 

allegations, if proven true, would lead to a breach of the BIT. The determination of 

whether or not such breaches have occurred will be achieved on the merits stage.66  

80. The 

the retroactive effect given to the collective action mechanism adopted in the SRA 

alongside the ring of its sovereign debt amount to a breach of 

the obligation of each contracting State to the BIT arising out of its Art. 2 fulfills all 

abovementioned jurisdictional requirements.  

 

 
 

81. A breach of contract does not lead, by itself, to a breach of treaty67. It is necessary that 

the State act in the exercise of its sovereign authority and not only as a commercial 

party so as it to be liable for breach of treaty68. 

82. The distinction between sovereign or governmental and commercial transactions may 

be said to be irrelevant since State responsibility depends on the content of the 

obligation in question69. Irrespective of the description given to the non-conforming 

conduct, the breach by a State of an international obligation will remain an 

internationally wrongful act70.  

83. However, even if it be considered that the 

sovereign character in order for Dagobah to be liable for violation of Art. 2(2) of the 

BIT, this condition is fulfilled. 

                                                 
65 Id. p. 316 
66 Schreuer 1. p. 322; Siemens Jurisdiction. para. 180; Beccara Jurisdiction. para. 314; Vivendi I 
Annulment. para. 112; LG&E Jurisdiction. para. 68; Salini v. Morocco. para. 63; Enron Jurisdiction. 
para. 67; Azurix Jurisdiction. para. 76; SGS v. Pakistan Jurisdiction. para. 145 
67 RFCC Jurisdiction. para. 48 
68 MacLachlan. p. 103 
69 Bishop. p. 834 
70 ILC Commentary.  p. 56 
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84. When a State employs its legislative, administrative or executive authority to violate 

or abrogate a contract contrary to the expectation of the parties, this breach will be the 

result of behavior distinct to that of an ordinary commercial party71. This is the case 

when the equilibrium of the contract and the provisions contained therein are 

unilaterally altered by a sovereign act of the State. The nature and origin of the S

conduct is entirely foreign to the contract.72 

85. Treaty breaches may arise from legislative acts or regulations, whether specific or 

general73. As pursuant to the Commentary to the ILC Articles, conduct proscribed by 

an international obligation may involve the passing of legislation74. The enactment of 

the SRA by the 

obligations arising form the concerned bonds and of the 

warranties.  

86. Treaties are not subject to unilateral derogation by one party75

was based on a sovereign decision foreign to the contractual framework of the bond 

documents. Therefore, the 

the  

87. Furthermore, the invoked BIT violation is by definition a sovereign or governmental 

act. Since the Claimant does not rely upon a contractual breach in order to assert a 

breach of the BIT the characterization of the 

commercial poses no problem. The test of the sovereign/commercial distinction is no 

longer relevant when the cause of action is exclusively based upon the BIT. 76 

88. 

under ordinary commercial intercourse. Thus, this Tribunal must uphold its 

jurisdiction in face of the undeniable sovereign nature of the  

 
 

                                                 
71 Impregilo Jurisdiction. para. 260 
72 Beccara Jurisdiction. para. 318 
73 RFCC Jurisdiction. para. 65 
74 ILC Commentary. p. 55 
75 PSEG Jurisdiction. para. 164; Impregilo Jurisdiction. para. 278 
76 Bayindir Jurisdiction. para. 183 
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B. The fact that the SRA was deemed constitutional is immaterial to the 
establishment of jurisdiction by the Tribunal 
 

89. No provision of municipal law may be invoked in defence of a claim based on 

treaty 77 . Rights created by treaty exist on the plane of international law, while 

municipal law governs rights created by contract. Each legal order sets different 

standards78. National law may be of use when assessing whether or not a breach of 

international law has occurred, but it has no bearing in the scope of the international 

obligation itself79.  

90. Art. 27 of the VCLT, to which both Corellia and Dagobah are parties, determines that 

party may not invoke the provisions of its internal law as justification for its 
failure to perform a treaty

he characterization of an act of a State as internationally 
wrongful is governed by international law. Such characterization is not affected by 
the characterization of the same act as lawful by internal law.  

91. A State cannot rely on the provisions of its Constitution to evade obligations 

incumbent upon it under international law or treaties in force. Even had a national 

court held an action of Dagobah to be entirely justified under its municipal law, this 

would not exclude the possibility that it was a violation of the Corellia-Dagobah BIT. 

A sovereign cannot set up its municipal law as a bar to a treaty claim. The Respondent 

cannot escape its responsibility under international law by appealing to its own 

constitution.  

92. Such principle is recognized by the ICJ and by the international community as 

representative of customary international law80. Therefore, the constitutionality of the 

SRA81

jurisdiction.   

                                                 
77 MacLachlan. p. 99 
78 Schreuer 1. p. 295 
79 Bishop. p. 796 
80  ILC Commentary. pp. 36-38; Treatment of Polish Nationals Case. p. 24; Greco-Bulgarian 

 Case. p. 32;  ELSI. para. 73 
81 Procedural Order No. 2. para. 22 
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ARGUMENTS ON MERITS 
 

Treatment Standard Under the BIT 
 

I . 
that of the Minimum Standard of Treatment ("MST") under International law. 
 

93. The FET obligation has appeared in several ways under treaty practice. FET clauses 

may be either qualified or unqualified. A qualified clause will be linked either to 

international law or to the MST. 82 The BIT contains an unqualified one in its Art. 

shall at all times be 
accorded fair and equitable treatment
international law. 

94. The variations in language affect the scope of discretion offered to an arbitral tribunal. 

The MST liability threshold is very high83. So as to a violation of the MST to be 

found the State must display conduct that is manifestly arbitrary falling below 

acceptable international standards84.  

95. Since the Treaty Parties stipulated the FET as an express obligation with no reference 

to international law and to the concept of the MST, Art. 2(2) sets forth a self-

contained standard. The FET does not incorporate the historical formulation of the 

MST as applicable only in cases where the treat an 
insufficiency of governmental action so far short of international standards that every 
reasonable and impartial man would readily recognize its insufficiency 85.86  

96. The FET is an autonomous standard of investment protection87. By equating the FET 

                                                 
82 UNCTAD 1. p. 17 
83 Id. p. 46 
84 S.D. Myers Partial Award. para. 263 
85 Neer Claim. p. 62 
86 Saluka Partial Award. para. 295; ADF Award. para. 181 
87  
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to the MST this Tribunal would deprive Art. 2(2) of any semantic content or practical 

drafting an independent standard such as the FET88. 

97. It is both senseless and misleading to introduce the conception of the MST when it 

comes to interpreting the FET. Prof. F. A. Mann argues that the FET envisages 

conduct that goes far beyond the minimum standard and affords protection to a 
greater extent and according to a much more objective standard than any 
previously employed words. 89 

98. The FET provides for a higher standard that is additional to, or beyond that of, the 

MST90 and requires a considerably lesser degree of inappropriateness on the part of 

the State91. The standard put forward by the BIT is not limited and should not be 

weighed against the MST92

towards the Claimant93. 

99. The VCLT determines that a treaty must be interpreted in accordance with the 

object and purpose. Therefore, as pursuant to Art. 31(1) VCLT, in the absence of a 

qualified FET clause and in the reading of the Preamble of the BIT, the fair and 

equitable standard is one which affords a greater degree of protection to the investor 

than the MST and one which requires a lower standard of proof.  

 

I I . The Respondent has violated legitimate expectations of the Claimant. 
 

100. 

a dominant element of the FET 94. Therefore, Art. 2(2) of the BIT demands the 

Respondent to treat foreigners in a way that does not frustrate the legitimate 

expectations they took into account to make investment95.  

101. 

                                                 
88 Tecmed Award. para. 156  
89 Mann. pp. 234-238  
90 Sempra Award. para. 302; Enron Award. para. 258; Schreuer 2. p. 88 
91 Saluka Partial Award. para. 293 
92 Vivendi II Award. para. 7.4.5. 
93 UNCTAD 1. p. 13 
94 Saluka Partial Award. para. 302 
95 Parkerings-Compagniet Award. para. 330 
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side of the investor to act in reliance on said conduct the host State has the obligation 

to honor those expectations96. 

102. The BIT and the investment-protection obligations the Respondent undertook therein, 

commitment to a more stable economy and 
financial sector 97 

to regulate.  

103. It is in light of those views that the Claimant submits that the actions of the 

Respondent have not adhered to the legitimate expectations requirement and that the 

FET has been breached. 

 

A. The Respondent has failed to guarantee a stable framework for investment  
 

104. In consideration to the context within which Art. 2(2) is included and to the object 

and purpose of the BIT as set forth by the Preamble, this Tribunal must read into the 

FET the obligation of the host State to maintain a stable legal and business 

framework.  

105. In light of the Preamble, the stability of the legal and business framework is an 

essential element of the FET98, which involves the expectations of the Claimant. The 

text of the Preamble links the FET to the purpose of legal stability when it determines 

greeing that a stable 
framework for investment will maximize effective utilization of economic resources 
and improve living standards 99. This interpretation is considered to be an emerging 

standard of fair and equitable treatment in international law100. 

106. The Claimant has made an investment based on decisions taken in light of 

law as it was made available to it by the Respondent and has made assumptions 

regarding its returns based on the stability and predictability of those laws. Through 

its laws, regulations, declared policies and statements the Respondent has created 

                                                 
96 Thunderbird Award. para.147 
97 Procedural Order No. 2. para. 18 
98 LG&E Liability. para.124; Enron Award. para. 260; OEPC Award. para. 183; CMS Award. para. 
274; Marion Unglaube Award. para. 248; Oostergetel Award. para. 222 
99 Enron Award. para. 259 
100 LG&E Liability. para. 125 
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expectations upon which the Claimant has relied with regard to the nature of the 

treatment that it could have anticipated that it would receive from the government of 

Dagobah.101 

107.  the legal 

and business framework of the host State at the time when the sovereign bonds were 

investment was made the decision by the Claimant could have been different. Hence, 

a subsequent change in those laws would lead to a breach of Art. 2(2).102 

108. Although the State has a sovereign right to pursue its legislative interests in face of 

new circumstances, the power of the State to regulate operates within the restrictions 

set by the interests of the investor who had previously changed its economic position 
103.  

109. It has been supported by one arbitral tribunal that the interests of the State should 

have the same weight as the legitimate expectations of the investor104. This position 

cannot be upheld. 

110. BITs are drafted in a one-sided fashion with the aim to afford an investor-friendly 

climate and to attract foreign investors. In the absence of a specific treaty provision 

rebalancing interests in the event of a dispute by a tribunal, such interpretation would 

be contrary to the object and purpose of the BIT as agreed upon by the Treaty 

Parties.105  

111. Moreover, the Respondent cannot allege that as a consequence of its political history 

of instability toward foreign investment it would be exempted from liability under the 

not avoid its responsibility towards investors. Such conditions are not allowed as 

elements of 

protection of foreign investment.106 

112. e 

commitment to a more stable economy and financial 
                                                 
101 Suez Liability. para. 222 
102 Id. para. 226 
103 Dolzer 1. p. 21 
104 Saluka Partial Award. paras. 304-308 
105 Dolzer 1. p. 28 
106 Suez Liability. para. 234; Dolzer 1. p. 27 
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sector 107. When representations are clear and unequivocal they are binding to the 

host State108. As it is clear that the stable economy and financial sector that induced 

the investment is no longer in place, the Respondent did not stand for its specific 

representations in violation of Art. 2(2) of the BIT. 

113. The bonds on which the claims are based were issued in August 2003 and were 

nomy seemed stable and 

showing signs of recovery109. In 2003 Dagobah was considered to be past the difficult 

period caused by the crisis 110 . As in accordance to a reliable and independent 

international newspaper111, post-2003 Dagobah was deemed to be a safe haven in 

which to invest112 113.  

114. Dagobah has failed both to meet its obligation not to alter the legal and business 

environment in which the investment has been made114 and to act in accordance to the 

Claima Therefore, this Tribunal must find that 

the measures taken by the Respondent in the wake of its second sovereign debt 

restructuring were in breach of the FET, as they have dismantled the guarantees that 

had originally induced the Claimant to invest.  

 

B. The Respondent did not respect and protect the legal integrity of the bond 
documents 
 

115. Legitimate expectations arise from specific commitments addressed to the investor 

personally. Whenever a host State extends such commitments to investors its powers 

to change rules and regulations are significantly curbed and restricted. 115  A 

government cannot arbitrarily change the rules of the game in a way that undermines 

the legitimate expectations of an investor116. 

116. Withdrawal of undertakings and assurances given to investors amounts to a breach of 
                                                 
107 Procedural Order No. 2. para. 18 
108 Dolzer 1. p. 24 
109 Procedural Order. No. 2. para. 11 
110 Appendix 4. p. 21  
111 Procedural Order No. 3. para. 39 
112 Appendix 4. p. 21 
113 Procedural Order No. 3. para. 31 
114 OEPC Award. para. 191 
115 UNCTAD 1. p. 69 
116 Alpha Award. para. 420 
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Treaty117. Contractual undertakings and representations made by the host State are the 

strongest basis for legitimate expectations118. The host State is not allowed to modify 

the legal framework contrary to a specific commitment119.  

117. Through the enactment of the SRA the Respondent did not respect and protect the 

legal integrity of the bond documents. The retroactive effect given to the collective 

action mechanism adopted in the SRA amounts to a violation of the BIT. The 

contractual warranties arising from the bonds constitutes a breach of the FET. 

118. The bonds held by the Claimant had no clause limiting the initiation of legal action. 

Therefore, the Claimant could initiate legal action without gathering 20% of the 

nominal value of that issue.120 The new bonds include provisions regulating collective 

 to the collective change 

obligations121. 

119. The relevant test to determine when a contract breach would also lead to a FET 

ctations with respect to a 

secure and stable legal framework are affected and whether relief through local 

remedies is available122.  

120. 

of all outstanding bonds123 and the holders of bonds accruing to 85% of this value 

have accepted the restructuring 124 , the Claimant is barred to seek relief under 

domestic jurisdiction. Moreover, since the SRA was deemed constitutional in a 

review conducted prior to its enactment there are no means of challenging it within 
125. 

121. The Claimant had the legitimate expectation that Dagobah would exercise its 

regulatory authority and discretion within the legal framework of the bond 

                                                 
117 BG Award. para. 343 
118 Dolzer 2. p. 145 
119 Oostergetel Award. para. 223; El Paso Award. para. 364 
120 Procedural Order No. 2. para. 17 
121 Uncontested Facts. para. 21 
122 Schreuer 2. p. 93 
123 Procedural Order No. 2. para. 24. 
124 Id. para. 23 
125 Id. para. 22 
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documents126. The enactment of measures adopted by the Respondent in relation to its 

sovereign debt restructuring has disrespected essential elements of the contractual 

legal framework.  

122. 

to the pursuance of relief by the Claimant under domestic jurisdiction amount to an 

abuse of regulatory discretion and to a violation of the FET by the Respondent. 

 

 
 

123. The prohibition of manifest arbitrariness can either be deemed an element of the 

FET127 or an obligation arising out of an autonomous provision of the BIT. The BIT 

determines in its Art. either Party shall in any way impair by 
unreasonable or discriminatory measures the management, maintenance, use, 
enjoyment or disp There is no relevant difference 

synonyms.128 

124. something 
opposed to the rule of law It is a wilful disregard of due process of law, and act 
which shocks, or at least surprises, a sense of judicial propriety 129, this very narrow 

approach is inconsistent with standards of both international and municipal law130.  

125. The Claima

depended only on its individual discretion. The Respondent adopted unreasonable 

measures in relation to the SRA that were coercive and violated previous warranties 

granted to the Claimant. As Dagobah has not proceeded with the restructuring 

consensually, transparently and in good faith the Respondent has acted in violation of 

Art. 2(2) of the BIT. 

 

                                                 
126 Suez Liability. para. 237 
127 UNCTAD 1. p. 78; Dolzer 1. p. 31 
128 Schreuer 2. p. 69; Heiskanen. p. 87 
129 ELSI. para. 125 
130 Murphy  
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126. The obligations imposed by the BIT with regard to the maintenance of a stable legal 

and business environment do not refer to an immutable framework for investment. 

Rather, the standards set forth in Art. 2(2) determine that regulatory action must be 

compatible with the Treaty. 

127. Regulatory measures should be accorded a considerable measure of deference131. 

However, such deference is not limitless. Even with respect to measures taken for an 

important public purpose, host States are required to act in due diligence in the 

protection of foreign investors.132 Even a reasonable change in policy is prohibited if 

it goes counter to the legitimate expectations of the investor based on assurances that 

such alteration in rules or regulation will not occur133. 

128. The right of the Respondent to regulate its domestic affairs is restricted by the 

investment-protection obligations it undertook when entering into the BIT. The 

standards set forth by the Treaty must be honoured and cannot be ignored in name of 
134 

129. Furthermore, the investor does not a

unilateral actions by the Respondent was taken by the Claimant with the legitimate 

and reasonable expectation that such measures would be accompanied by fair 

treatment and just compensation.135 

130. 

conferred to the Claimant under both the BIT and the bond documents. The unilateral 

individual discretion of the Respondent. Hence, the unreasonable treatment of the 

by the Respondent violated previous representations and 

contractual undertakings in breach of the Treaty. 

 

                                                 
131 S.D. Myers Partial Award. para. 263 
132 Marion Unglaube Award. para. 247 
133 Vandevelde 1. p. 104 
134 ADC Award. para. 423 
135 Id. para. 424 
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131. A process of contractual renegotiation cannot be imposed or forced upon one party, as 

it requires that the parties genuinely agree on the outcome136. It is fundamental that 

the parties to a renegotiation freely agree to revise or amend an existing agreement137.  

132. The measures in relation to the SRA were coercive and did not correspond to the 

revision process the Claimant was led to expect by the legal framework of the bond 

documents and by the general legal and business environment. The Respondent 

structured the renegotiation process in such a way as to severely limit and curtail the 

contractual freedom of the Claimant in order to arrive at a predetermined result 

desired by Dagobah.  

133. One of the most important functions of the FET and of the non-impairment obligation 

transparent legal framework138. As in conformity to the object and purpose of the BIT, 

the existence of predictable and transparent rules and regulations are necessary to 

enhance and promote legal security139. 

134. The standards set forth by Art. 2(2) demand that the host State provide to investments 

treatment that does not affect the basic expectations that were taken into account by 

the investor to make the investment. Therefore, the host State must act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the 

investor. As ruled in TECMED, Art. 2(2) of the BIT requires of the host State conduct 

know beforehand any and all rules and regulations 
that will govern its investments, as well as the goals of the relevant policies and 
administrative practices or directives 140.  

135. Hence, the BIT imposes an obligation upon the host State to act with transparency. 

All relevant legal requirements for the purpose of successfully operating investments 

made, or intended to be made under the Treaty must be capable of being readily 

known to the investor.141 

136. The Respondent has failed to act in a totally transparent manner in its relations with 
                                                 
136 Enron Award. para. 186 
137 Suez Liability. para. 242 
138 Schreuer 2. p. 89 
139 Yannaca-Small. p. 123 
140 Tecmed Award. para. 154 
141 LG&E Liability. para. 128 
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the Claimant. Although the IMF was consulted and involved in the drafting of the 

SRA, Dagobah did not invite the bondholders to participate in it 142 . As to the 

restructuring process, Dagobah consulted a committee representing the owners of 

approximately 50% of the aggregate nominal value of the bonds that would be 

affected143 that did not include the Claimant, despite of it having expressed interest in 

joining144. 

137. In face of those facts the Claimant submits that the measures taken by the Respondent 

were coercive and in breach of the standard contained in the Art. 2(2).  

  

                                                 
142 Procedural Order No. 2. para. 21 
143 Id. Ibid. 
144 Procedural Order No. 3. para. 35 
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ISSUE 5: The  
 

I . Article 6(2) BIT is to be interpreted in a manner which reflects the customary 
standard of essential security 
 

138. The Treaty provides for the possibility of a host State not to perform its obligations 

under the BIT in exceptional cases of necessity. Art. 6(2) of the BIT determines that 

othing in this Treaty shall be construed to preclude a Party from applying 
measures that are necessary for the protection of its own essential security 
interests  

139. In view of the fact that the BIT did not specify the concept and the conditions for the 

exercise of Art. 6(2), the specific meaning of the provision must be searched for 

essential 
security interest
customary international law. Hence, Art. 6(2) must be read in light of customary 

145 

140. 

in its Art. 25 for a defense of necessity under which is available for a State to excuse 

non-performance of an international obligation subject to strict limitations. It is 

widely accepted that the ILC Articles reflect customary international law146. 

141. Art. 25 reads as follows: 

1. Necessity may not be invoked by a State as a ground for precluding the 
wrongfulness of an act not in conformity with an international obligation of that State 
unless the act: 
(a) is the only way for the State to safeguard an essential interest against a grave and 
imminent peril;  
and 
(b) does not seriously impair an essential interest of the State of States towards which 

                                                 
145 Sempra Award. para. 375; Enron Award. para. 333; Luzi. p. 188 
146 CMS Award. para. 315; Sempra Award. para. 344; Enron Award. para. 303; Suez Liability. para. 
249; Gabcikovo-Nagymaros Case. para. 50; Israel Security Wall Case; Luzi. p. 170; Dolzer 2. p. 184 
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the obligation exists, or of the international community as a whole. 
2. In any case, necessity may not be invoked by a State as a ground for precluding 
wrongfulness if: 
(a) the international obligation in question excludes the possibility of invoking 
necessity; or 
(b) the State has contributed to the situation of necessity.  

142. Necessity as a ground for precluding wrongfulness is a most exceptional remedy and 

its operation must be given a restrictive approach147. A plea of necessity may only 

constitute a circumstance which excuses non-performance of an obligation under very 

limited and stringent conditions148.  

143. Furthermore, all the conditions governing necessity must be cumulatively satisfied. 

Notwithstanding the partial presence of elements of necessity, the host State cannot 

invoke essential security as a ground for precluding the wrongfulness of acts not in 

conformity with the BIT if such several elements, conditions and limits when 

examined as a whole do not meet the cumulative test.149  

144. Art. 31(1) of the VCLT provides that the Treaty must be interpreted in the light of its 

object and purpose. Therefore, the interpretation of treaty provisions on periods of 

emergency must consider the general goal of the BIT to provide protection to the 

foreign investor in situations of economic difficulty and hardship. To this extent, any 

interpretation that goes counter to the defined obligations cannot be reconciled with 

that object and purpose. Accordingly, it is mandatory that Art. 6(2) be given a 

restrictive interpretation.150  

145. No provision of the BIT leads to a level of protection lower than the one guaranteed 

by the general rules of general international law, especially customary international 

law. An interpretation of Art. 6(2) leading to a reduction of protection from that 

granted by Art. 25 ILC would only be appropriate in the presence of clear wording 

which determines such an extraordinary intention of the Treaty Parties.151 

146. Art. 6(2) is inseparable from the customary law standard insofar as it does not define 

                                                 
147 CMS Award. para. 317; Sempra Award. para. 345; Enron Award. para. 304 
148 ILC Commentary. p. 83 
149 Gabcikovo-Nagymaros Case. para. 51; CMS Award. para. 330; Sempra Award. para. 355; Enron 
Award. para. 313 
150 Sempra Award. para. 373; Enron Award. para. 331 
151 Dolzer 2. p. 188 
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the legal elements necessary for the invocation of a state of necessity152. The BIT 

incorporates rather than replaces customary international law153. Since Art. 6(2) did 

not deal with the elements of a defense of necessity, in spite of the fact that the BIT is 

lex specialis prevailing over Art. 25 ILC the latter applies.  

147. Art. 6(2) is not a free-standing provision since it cannot be applied without recourse to 

the customary law standard of necessity set by Art. 25 ILC. Thus, there is no need for 

this Tribunal to undertake a further judicial review under the BIT considering that the 

Treaty does not set out different conditions than the customary law requirements of 

Art. 25 ILC154. 

 

I I . The Respondent cannot invoke essential security as a ground for precluding 
the wrongfulness of acts not in conformity with the Treaty 
 

148. The Respondent states that since it has proceeded justifiably and in good faith in its 

capital markets it is exempted from liability as authorized by Art. 6(2) of the BIT. 

its essential security interests were not threatened by a grave and imminent peril and 

since it has contributed to the state of necessity.  

 

A. Article 6(2) BIT is not self-judging  
 

149. Some international investment agreements leave it to the discretion of the host State 

to determine when there is a threat to its essential security and how to react to it. Such 

agreements provide that the treaty shall not preclude a party from applying measures 

that it considers necessary for the protection of its own essential security interests. In 

face of a self-judging clause, arbitration tribunals are barred from a judicial review of 

re taken in 

accordance to the general obligation of good faith.155  

                                                 
152 Sempra Award. para. 376; Enron Award. para. 334 
153 Luzi. p. 187 
154 Sempra Award. para. 388; Enron Award. para. 339 
155 UNCTAD 2. p. 39 
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150. To interpret a non-precluded measures clause as self-judging would go against the 

object and purpose of the Treaty to protect and promote investment156. In the event 

Art. 6(2) of the BIT be given such an interpretation, the Treaty would be deprived of 

any substantive meaning.157 

151. Hence, tribunals must not rely solely on the judgment of the host State in the absence 

of a self-judging clause. If Treaty Parties have not expressly granted to the host State 

the right to unilaterally determine the legitimacy of emergency measures importing 

non-performance of international obligations the State concerned is not the sole judge 

of whether the conditions for a defense of necessity have been met158.  

152. When faced with a similar provision as Art. 6(2), the ICJ has ruled that the language 

of the clause must be very precise for it to lead to a conclusion as regards its self-

judging character159. Unless the contrary were specified, it is for this Tribunal to 

determine whether the plea of necessity may exclude wrongfulness160. 

153. Therefore, the judicial review is not limited to an assessment of whether the 

invocation of Art. 6(2) or the measures adopted by the Respondent were taken in good 

faith. The review is a substantive one that must determine whether the state of 

necessity meets the conditions set forth by customary international law and the BIT 

provisions, thereby precluding wrongfulness.161 

 

B. The Respondent essential security interests did not face a grave and imminent 
peril 
 

154. Under paragraph 1(a) of Art. 25 ILC, necessity may only be invoked in order for the 

host State to safeguard an essential interest from a grave and imminent peril. The peril 

must be objectively established and not merely apprehended as possible. Beyond 

being grave, the peril has to be imminent in the sense of proximate.162  

155. Since crises are frequent in nations both large and small they do not constitute a 

                                                 
156 El Paso Award. para. 600 
157Sempra Award. para. 374; Enron Award. para. 332 
158 CMS Award. para. 370; Sempra Award. para. 383; Enron Award. para. 336; El Paso Award. para. 
609; Gabcikovo-Nagymaros Case. para. 51 
159 Nicaragua Case. para. 222; Oil Platforms. para. 43 
160 El Paso Award. para. 590 
161 CMS Award. para. 374; Sempra Award. para. 388; Enron Award. para. 339 
162 ILC Commentary. p. 83 
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sufficient ground to allow a plea of necessity to preclude wrongfulness irrespective of 

their severity. If States were excused from the non-performance of their international 

obligations in the event of economic crises the very fabric of international law and the 

stability of the system of international relations would be threatened.163  

156. However, even if it be considered that Art. 6(2) encompasses economic emergencies, 

 

157. Notwithstanding the adoption by Dagobah of austerity measures, no public services 

were compromised164. Moreover, according to one of the four major international 

- right after the 2008 financial 

crisis165.  

158. 

independence of the State, nor was it out of control or had become unmanageable166, 

the conditions for a defense of necessity have not been met. 

 

C. The measures taken were not the only way to safeguard essential security 
interests of the Respondent 
 

159. Paragraph 1(a) of Art. 25 ILC also determines that the course of action taken must be 

the only way available to safeguard the essential security interest at stake. The plea is 

excluded if there are other, otherwise lawful, means available, irrespective of their 

convenience167. Whether a particular measure is less or more costly is irrelevant under 

Art. 25 ILC168. 

160. The conduct not in conformity with an international obligation adopted by the host 

State must definitely have been the only means of protecting its essential security 

interests. The grave and imminent peril faced by the State must not have been 

escapable by any other means that could be adopted in compliance with the BIT. 

Further, if a conduct goes beyond what is strictly necessary for this purpose it will 

constitute a wrongful act, even if the remainder of the conduct has fulfilled the 

                                                 
163 Suez Liability. para. 258 
164 Procedural Order No. 2. para. 20 
165 Procedural Order No. 3. para. 31 
166 Sempra Award. paras. 348-349; Enron Award. paras. 306-307 
167 ILC Commentary. p. 83 
168 Luzi. p. 178 
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conditions of Art. 25 ILC.169 

161. With regard to economic crises, they are often foreseeable, temporary, and States 

usually have more than one available means to prevent or to reduce their negative 

consequences170. A world comparison attests to the fact that there are always several 

approaches to addressing economic emergencies171. 

162. 

measures suggested by the IMF in order to reduce its sovereign debt172. However, by 

the time of the decision to restructure its debt Dagobah had decided not to implement 

any of the other IMF suggestions173. Therefore, the option taken by the Respondent 

was not the only way available for it to safeguard its interests.  

 

D. The Respondent has contributed to the state of necessity 
 

163. As in accordance to paragraph 2(b) of Art. 25 ILC, necessity may not be relied on if 

the host State has contributed to the situation of necessity. For a plea of necessity to 

be precluded under paragraph 2(b), the contribution to the state of necessity must be 

sufficiently substantial and not merely incidental or peripheral174. 

164. This condition does not require that the host State cause or create the risk to its own 

essential security interests. It is sufficient that the State have contributed to the 

situation of necessity. The fact that other actors may have been involved does not lead 

to the conclusion that the host State has not contributed to such state.175 If a host State 

helped, by act or omission, to bring about176 the situation of alleged necessity it 

cannot rely on that situation as a ground for it to be excused of non-performance.  

165. The present Dagobah crisis has been the result of a combination of endogenous and 

exogenous factors. As stated in a reliable and independent international newspaper177, 

Dagobah was not prepared to face the 2008 economic crisis since in the years 

following the 2001 default the Respondent pursued an expansive borrowing policy 
                                                 
169 ILC Report 2. p. 49 
170 Luzi. p. 177 
171 Sempra Award. para. 350; Enron Award. para. 308 
172 Procedural Order No. 2. para. 20 
173 Procedural Order No. 3. para. 36 
174 ILC Commentary. p. 84 
175 Suez Liability. para. 263 
176 Gabcikovo-Nagymaros Case. para. 57 
177 Procedural Order No. 3. para. 39 



  
Team Alias: Tomka 

 

 36 

complemented by inadequate reforms on the revenue side178. Further, the significant 
179, 

had not yet been addressed180. 

166. The alleged state of necessity was not the making of one particular administration as 

it concerns issues unaddressed since the 2001 default. Therefore, while exogenous 

factors such as an increase in the price of oil after 2001 and the 2008 global financial 

crisis have contributed to the state of affairs they do not exempt the Respondent from 

liability. 

167. The Respondent has substantially contributed to the state of necessity since the 2010 

recession has been the making of an expansive borrowing policy, tax evasion, and 

inadequate reforms on the revenue side. Hence, the Respondent cannot rely on 

essential security.  

 

I I I . 
would reemerge when the circumstance precluding wrongfulness no longer exists 
 

168. Art. 27 of the ILC Articles provides that the invocation of a circumstance precluding 

compliance with the obligation in question, if 
and to the extent that the circumstance precluding wrongfulness no longer exists

pted, compliance 

with the obligation under the BIT would reemerge as soon as the circumstance 

precluding wrongfulness ceases, or ceases to have its preclusive effect for any 

reason181. 

169. It has been supported by one arbitral tribunal that as Art. 27 ILC as well as the 

essential security clause in the BIT do not specify if any compensation is due to the 

investor during the state of necessity the damages suffered during this period should 

be borne by the party affected by losses182. This position cannot be sustained. 

                                                 
178 Appendix 4. p. 21 
179 Uncontested Facts. para. 3 
180 Id. p. 22 
181 ILC Commentary. p. 86; CMS Award. para. 382 
182 LG&E Liability. para. 264 
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170. The defense of necessity is not of an exculpatory character. The remedy granted by 
183 Since there is no 

reason for the host State to benefit from the necessity and for the investor to bear the 

consequences, the underlying obligation remains latent and will reemerge promptly 

after the circumstances that gave rise to it end184.  

171. Art. 27 does not exclude the possibility of compensation for past events185. Hence, 

in case the plea of necessity is accepted, the Respondent must compensate the 

Claimant for the damage that arose from the suspension of the BIT during the period 

the necessity existed. 

 

  

                                                 
183 Luzi. pp. 181-182 
184 Dolzer 2. p. 186 
185 Sempra Award. para. 394; Enron Award. para. 345 
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RELIEF SOUGHT 
 

172. For the reasons set out above, the Claimant hereby requests, without prejudice to 

further claims or arguments, that the Arbitral Tribunal make the following award 

against the Respondent:  

173. Declare that the Tribunal has jurisdiction over the dispute concerning the sovereign 

bonds 

174. 

present dispute 

175. Declare that the Tribunal has jurisdiction over the claims asserted despite the forum 

selection clause in the sovereign bonds 

176. Declar

treatment standard under the BIT 

177.  

 

 

Counsels for the Claimant 

 

Team Tomka 

 

22 September 2014 

 

 


