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INTRODUCTION 

1. This memorial is submitted for and on behalf of Calrissian & Co., Inc. (“Calrissian” or “the 

Claimant”). 

!
2. The Claimant hereby submits to the Arbitration Institute of the Stockholm Chamber of 

Commerce (“SCC” or “the Tribunal”) seated in Yavin, that the Tribunal should have 

jurisdiction and should admit the current dispute. 

!
3. The Claimant also submits that there is a breach of the fair and equitable treatment (“FET”) on 

the actions of The Federal Republic of Dagobah (“Dagobah” or “the Respondent”). The 

Claimant should be entitled for full compensation of all loss incurred as a result of the 

Respondent’s acts. 

!
STATEMENT OF FACTS 

4. In 1992, the Respondent and the Corellian Republic (“Corellia”), entered into the Agreement 

Between The Corellian Republic and The Federal Republic of Dagobah for The Promotion and 

Protection of Investments (“BIT”). 

!
5. In 2001, due to the economic crisis, the Respondent restructured its sovereign debt at 43% haircut 

by issuing offer of bond exchange in accordance with International Monetary Fund (“IMF”) 

recommendations. 

!
6. In making the offer of bond exchange, the Respondent made representation as to its “commitment 

to a more stable economy and financial sector” however there is no representation as to the 

second bond restructuring. 

!
7. In late 2001, a dispute occurred between Corellia and the Respondent, and the parties could not 

agree whether the BIT covered sovereign bonds and, therefore, sought an interpretation through 

arbitration, which was administered by the Permanent Court of Arbitration (“PCA”), under the 

1976 UNCTIRAL Arbitration Rules. 

!
8. In 2003, the PCA Arbitral Tribunal decided that sovereign bonds were investment within the 

definition of the BIT (“PCA decision” or “PCA award”). 
- !  -1



9. In 2005, the economic condition of the Respondent showed signs of recovery but Poor’s Standard 

still rated Dagobah’s debt as B+ when the Claimant purchased 10% of the sovereign bonds in the 

secondary market. 

!
10. In 2008, there was a worldwide financial crisis, which leads to 10.9% unemployment rate and 

an ever-rising inflation rate. As a result, there were several demonstrations and social unrest in 

the capital and large cities after the occurrence of the 2008 crisis. 

!
11. In 2011, the Respondent suffered another recession. The amount of debt was estimated at more 

than US$400 billion and the debt-to-GPD ration at the end of the year 2011 was 124%. As a 

result, the Respondent was recommended by the IMF to carry out a new sovereign debt 

restructuring. As a result, the Respondent enacted the Sovereign Restructuring Act (“SRA”), 

which provided that if a qualified majority of the owners of 75% of the aggregate nominal value 

of all outstanding bonds governed by domestic law agreed to modify the terms of the bonds, that 

decision would bind all the remaining bondholders. Before the adoption of the SRA, the 

affected bonds did not allow for amendment unless all bondholders agreed to it.  

!
12. Invitation to join the restructuring process was published on government agencies’ website and 

required declaration of intent within three working days. However, due to the delay in response 

on the part of the Claimant, the Claimant was not able to join the consultative committee. At the 

same time, the Respondent adopted austerity measures by reducing investment in infrastructure; 

still, some public service was on the verge of being compromised. 

!
13. In November 2012, the Respondent offered the bondholders the option to exchange their bonds 

for new ones (“new sovereign bonds”) that worth approximately 70% of the net value of the 

outstanding sums under the original bonds. Further, the new bonds contained a collective action 

clause ("CAC") which prevented the bondholders from initiating litigation unless the 

bondholders could gather at least 20% of the nominal value of the issued bonds. In addition, the 

new bonds contained a new forum selection clause granting exclusive jurisdiction to the 

Kingdom of Yavin’s courts over any disputes arising therefrom, instead of Dagobah’s courts in 

the old sovereign bonds. 

!
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14. As a result of the loss of value of the bonds which the Claimant holds, on 30 August 2013, the 

Claimant submitted the Request for Arbitration against the Respondent pursuant to Article 8 of 

the BIT in accordance with Article 2 of the Arbitration Rules of the Arbitration Institute of the 

SCC. 

!
15. On 4 October 2013, the Respondent submitted its Answer to the Request for Arbitration. 

!
16. On 28 November 2013, the SCC decided on the appointment of arbitrator and seat of arbitration 

in Yavin. 

!
JURISDICTION 

!
THE CURRENT DISPUTE FALLS WITHIN THE SCOPE OF ARTICLE 8 OF THE BIT 

17. The Respondent alleges that this Tribunal does not have jurisdiction over the current dispute. 

With respect, this must be wrong since the current dispute, indeed, falls within the scope of 

Article 8, which states that, 

“Any legal dispute between an investor of one Party and the other Party in connection 
with an investment shall, as far as possible, be settled amicably through negotiations 
between the parties to the dispute.” !

18. The Article comprises the following elements: 

 a.) A legal dispute; 

 b.) In connection with an investment; and 

 c.) Investor of a party. 

!
19. Pursuant to the decision of Rompetrol Group N.V. v Romania , the jurisdictional objection 1

“entails issues of fact, and issue of law” . The issues of facts are ones which the Respondent 2

bears the burden of proving according to the requisite standard, in order to sustain the claims of 

law it bases on them. 

!
!
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 a.) Legal Dispute 

20. The definition of “legal dispute” is formulated by the Permanent Court of International Justice 

in the Mavrommatis case  at page 11: “A dispute is a disagreement on a point of law or fact, a 3

conflict of legal views or of interests between two persons.” 

21. To which the Tribunal in Victor Pey Casado and President Allende Foundation v Republic of 

Chile  added, 4

“In order to establish the existence of such a dispute, “it must be shown that the claim of 
one of the Parties meets obvious opposition from the other.”  further, “It is only with the 5

expression and the confrontation of the points of view of the Parties that the dispute is 
crystallized.”  6

!
22. Claimant submits that since the dispute here concerns the interpretation of the BIT, in which 

both parties have a disagreement on a point of law, the current dispute is a legal dispute.  

!
 b.) In Connection with an Investment 

23. The acquisition of sovereign bonds issued by Respondent qualifies as an investment under 

Article 1 of BIT, which states that, 

““Investment” means every assets that an investor owns or controls, directly or indirectly, 
that has the characteristics of an investment, including such characteristics as the 
commitment of capital or other resources, the expectation of gain or profit, or the 
assumption of risk. Forms that an investment may take include: 

 i. an enterprise; 
 ii. shares, stock, and other forms of equity participation in an enterprise; 
 iii. turnkey, construction, management, production, concession, revenue-sharing, and other 
 similar contracts; 
 iv. intellectual property rights; 
 v. licenses, authorizations, permits, and similar rights conferred pursuant to domestic law; 
 vi. other tangible or intangible, movable or immovable property, and related property rights, 
 such as leases, mortgages, liens, and pledges.” !
24. The phrase “may take include” in Article 1 clearly indicates that the list of examples of 

investments is not exhaustive. Although Respondent may challenge its applicability, it is 

submitted that the eiusdem generis principle is indeed applicable in deciding whether sovereign 

bonds are to be regarded as included in the list by applying a test of its similarity to those 

- !  -4
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specifically mentioned in Article 1.  This interpretive principle could fall within the ordinary 7

meaning of “supplementary means of interpretation” under Article 32 of the 1969 Vienna 

Convention on the Law of Treaties  (“Vienna Convention”) and therefore this principle is 8

consistent with the Vienna Convention. 

!
25. Therefore, examples of investment should only be limited to the extent where it does not satisfy 

the purpose of BIT (as provided in the preamble) and do not bear the general characteristics of 

“investment” under Article 1 of BIT. 

!
 b1.) Commitment of Capital or Other Resources 

26. Although it is not provided in the uncontested facts, it is a reasonable assumption that the 

Claimant paid a certain amount of capital in the purchase of sovereign bonds. This should be 

particularly so given the large value of sovereign bonds which the Claimant holds (10% of the 

aggregate nominal value of all outstanding bonds). 

!
27. Respondent may argue that since sovereign bonds can be freely sold and liquidated in market, 

Claimant does not de facto commit any capital. However, this argument is flawed since many 

other well-established kinds of investment listed in Article 1 of BIT, such as shares and 

enterprises, can be sold freely. 

!
28. It is submitted that Claimant has committed capital in acquiring the sovereign bonds. 

!
 b2.) Expectation of Gain or Profit 

29. Provided in Procedure Order No 2, the sovereign bonds have a maturity date of 12 years. This 

means that bondholders are, at the very least “expected”, to receive interest payments for a 

constant period of 12 years. 

!
!
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 b3.) Assumption of risk 

30. Respondent may rely on the dissenting opinion rendered in the PCA Arbitral Proceedings that 

the purpose of BIT is to protect investments against risks “associated with political acts” , 9

where sovereign bonds present solely a “commercial risk” . Yet such position was not in line 10

with the international investment law as articulated in previous cases. In Nykomb Synergetics 

Technology Holding AB v The Republic of Latvia , it was held that so long as the parties were 11

aware of such risk, it was immaterial for the Tribunal to characterize the risk taken as 

commercial or not.   12

!
31. The transaction itself inherently contains risks, amongst which, the Claimant has to bare the risk 

of default, and other operational risks such as exchange rate fluctuations. 

!
 b4.) Other Characteristics 

32. Respondent may try to apply the so-called “Salini test” formulated in Salini Costruttori S.p.A. 

and Italstrade S.p.A. v Kingdom of Morocco  to incorporate more characteristics in determine 13

whether sovereign bonds falls within the definition of “investment”. However, there is a great 

deal of case law criticising its rigidity and lack of authority.  In fact, nothing on BIT has made 14

reference to such a controversial test therefore we are not prescriptively bound to follow case 

law. In Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania , the Tribunal held that, 15

“…the Salini test itself is problematic if, as some tribunals have found, the “typical 
characteristics” of an investment as identified in that decision are elevated into a fixed and 
inflexible test, and if transactions are to be presumed excluded from the ICSID convention 
unless each of the five criteria are satisfied” . 16

!
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33. It is the BIT itself that is authoritative as to its meaning, not the interpretation of it taken by a 

subset of tribunals considering it. The proper approach construed by the Tribunal was that it 

should, 

“take into account the features identified in Salini, but along with all the circumstances of 
the case, including the nature of the instrument containing the relevant consent to 
ICSID.”  17

Failure to satisfy all five criteria is not decisive to rule that acquisition of sovereign bond is not an 
investment. !
34. In Salini the Tribunal identified five criteria indicative of the existence of an investment for 

these purposes, namely: 

 a.) A substantial commitment or contribution; 

 b.) Duration; 

 c.) Assumption of risk;  

 d.) Contribution to economic development; and  

 e.) Regularity of profit and return. 

!
35. Criteria a.), b.), and c.) are similar, if not identical, to the three characteristics stated in Article 1 

of BIT, which have been discussed above. 

!
36. In Fedax N.V. v The Republic of Venezuela , the Tribunal held that duration is a flexible 18

standard, which is dependent on the circumstances of the case.  In this case, the majority 19

considered that the duration requirement had been satisfied because the hedging agreement was 

to last 12 months, and Deutsche Bank had already spent two years negotiating the hedging 

agreement.  

!
37. A maturity of 12 years of the sovereign bonds under dispute certainly satisfies this 

characteristic.  

!
38. The requirement of economic development is the most controversial one. In fact, the Tribunal 

did not accept a separate “requirement” for the contribution to the economic development of the 

- !  -7
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host state, stating it was not necessary for the investor to demonstrate this element in 

Consortium Groupement L.E.S.I.-DIPENTA v Algeria , the Tribunal considered this 20

interpretation as “too restrictive … not to admit other sacrifices”.  These contributions could 21

consist of loans . Such position is also adopted in Saba Fakes v Republic of Turkey , KT Asia 22 23

Investment Group B.V. v Republic of Kazakhstan  and Deutsche Bank AG v Democratic 24

Socialist Republic of Sri Lanka . 25

!
39. It is submitted that contribution to economic development is “a desirable and natural 

consequence of investment”  rather than a prerequisite of investment. Therefore, even if the 26

acquisition of sovereign bonds may turn out to be an economic disaster to Dagobah, such 

investments should not fall outside the ambit of an investment . 27

!
40. In any case, sovereign bonds process such characteristic since the funds derived from the bonds 

formed “part of the general state budget” . 28

!
41. For the above reasons, it is submitted that the sovereign bonds in dispute should be qualified as 

investment under Article 1 of BIT.  

!
 c.) Investor of a Party 

42. Article 1 of BIT states,“Investor of a Party” means a Party or a national of a Party that 

attempts to make, is making, or has made an investment in the territory of the other Party.” 

!
!
!
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 c1.) Investor 

43. The Claimant is a Corellian hedge fund established in Corellia in accordance with the respective 

national legislation  hence is a legal national of Corellia. 29

!
 c2.) Investment 

44. It is submitted that acquisition of sovereign bonds qualifies as investment as discussed above. 

!
 c3.) In the Territory of the Other Party 

45. Article 1, although containing a definition of “investor”, does not state clearly what “territory” 

means. As held in Abaclat and Others v Argentine Republic , the term “territory” should not be 30

taken literally, 

“[the] relevant criteria cannot be the same as those applying to an investment consisting of 
business operations and/or involving manpower and property” . 31

!
46. Since the acquisition of sovereign bonds is purely financial in nature without business operation 

or involving manpower and property, the relevant criteria should be “where and/or for the 

benefit of whom the funds are ultimately used, and not the place where the funds were paid out 

or transferred” .  32

!
47. After all, bonds are intangible right to redeem invested money after the set period of time. 

Unlike real properties such as factories which can be physically located, the intangibility of 

bonds make the application of physical territory unhelpful.  

!
48. Although Respondent may argue that Claimant purchased the bonds in secondary market 

therefore the capital committed was transferred to the first-hand buyer. However this issue has 

been dealt with in Abaclat, in which the Tribunal held that, 

“With regard to investments of a purely financial nature, the relevant criteria should be 
where and/or for the benefit of whom the funds are ultimately used, and not the place 
where the funds were paid out or transferred.”   33
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49. The proper question is, whether the invested funds ultimately made available to the Host State. 

The answer to the question is yes. Therefore the territorial requirement is satisfied. 

!
50. It is submitted that, for the above reasons this dispute falls within the scope of Article 8 of the 

BIT and therefore the Tribunal has jurisdiction over this dispute.  

!
!

STANDING OF THE PCA DECISION 

!
PCA DECISION SHOULD BE BINDING 

51. The Claimant submits that the previous PCA award should be highly persuasive, if not binding. 

The Claimant would first rely on the doctrine of res judicata and Article 7(2) of the BIT and 

submit that it is possible to grant the PCA award a binding status. Alternatively, even if the 

present tribunal does not find the PCA award binding, it is submitted that it should still be 

highly regarded. 

!
 a.) Res Judicata 

52. Res judicata is recognized as one of the rules of international law . Article 38(1)(c) Statute of 34

International Court of Justice states that, “…to decide in accordance with international law…

[the Court] shall apply…the general principles of law recognized by civilized nations…”, which 

implies that res judicata, being a general principle of law in both civil law and common law 

systems , is applicable under the regime of international law. 35

!
53. Res judicata has the effect of disposing conclusively and finally of the controversial issues, such 

that, except on appeal, those issues are barred from being re-litigated between the same parties 

or their privies. In other words, if the previous 2003 PCA award qualifies as res judicata, it will 

bind the present tribunal from re-deciding on the settled issue. The tribunal then has to follow 

the PCA decision in recognizing sovereign bond as an investment which falls into the protection 

of BIT. 
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54. According to International Law Association Toronto Conference (2006) Final Report on res 

judicata and Arbitration (a authoritative recommendation to encourage its application within the 

arbitral community), for arbitral awards to have a conclusive and preclusive effect, the 

traditional triple-identity criteria have to be satisfied, i.e. the earlier and the subsequent 

proceedings have to involve (1) the same subject matter or relief, (2) the same cause of action/ 

legal grounds, and (3) the same parties. Moreover, the earlier decision must be pronounced by a 

court or tribunal of competent jurisdiction .  36

!
 a1.) Same Subject Matter or Relief 

55. In the present case, the claimant is seeking to rely on the main issue decided by the PCA award 

i.e. whether sovereign bond is protected under BIT. The present sovereign bonds are the same 

ones with those referred to in the PCA decision in 2003.  

!
56. It is clear that the earlier PCA award and the present dispute concern the same subject matter 

and legal issue. 

!
 a2.) Same Legal Ground 

57. The 2004 Interim Report on res judicata and Arbitration of International Law Association 

Berlin Conference states, 

‘… It is not uncommon that acts and omissions of States (or other international actors) are 
subject to more than one treaty instrument, and therefore more than one dispute settlement 
mechanism. In theory, actions brought under different instruments constitute different 
"causes".  37

!
58. The issue of whether sovereign bond is protected under BIT bases primarily on the 

interpretation of the context and language of BIT. While the BIT has not been amended since 

1992, the legal ground on which the issue is based on has not been altered. 

!
 a3.) Same Parties 

59. While the previous two criteria can be easily satisfied, the Claimant admitted that the 

requirement of “same parties” is the most difficult hurdle to overcome in order to rely on the 

doctrine. 
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60. Typically, res judicata can only be applied when the parties involved in the previous and current 

disputes are the same. With reference to the decision in M.Nagabhushana v State of Karnataka 

& Others , the primary rationale of the doctrine is to protect public policy - Interest reipublicae 38

ut sit finis litium (it is in the public interest that there should be a definite end of litigation).  39

The rule of privity is to regulate the application of res judicata so that the binding effect of the 

previous award is limited only to the same parties. No third parties can take advantage of it.  

!
61. However, the ‘same party’ criterion is not as straight as it seems. While the rule of privity 

precludes third parties from taking advantage, it leaves a gap such that a certain parties in 

privity can as well be saved from a re-litigation on the same issue - “…even where the parties in 

the different proceedings are not identical, res judicata issues may arise if it can be said that 

two of the parties are so closely related that they are privies.”  Typically, a "privy" is an entity 40

in privity with another i.e. an entity in close relationship or connection of the other. 

‘…Arbitral tribunals operating under the auspices of ICSID have on occasions followed 
an “economic approach” with regard to jurisdiction, it may be argued that if such an 
“economic approach” is accepted for jurisdictional purposes, the same standard should 
also be applied for purposes of res judicata.’  41

!
62. Traditionally, such “economic approach” is only used when the parties of the previous and 

present dispute are the same company group. 

!
63. However, the Claimant seeks to submit that it is still possibility for res judicata to be applied in 

the present scenario. According to the Uncontested Facts 6, the purpose of the Corellian 

government seeking interpretation of BIT by the PCA Tribunal was to ensure the sovereign 

bondholders in its country were being protected under the BIT. In other words, the Corellian 

government can be said to be merely acting as agent of the Corellian bondholders during the 

previous PCA award. 

!
64. The economic approach, if construed less stringently, is applicable here. Although the Claimant 
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does not belong to the Corellian government, the Claimant’s rights and interests concerning 

Dagobah sovereign bond are actually derived from the international obligations arose from BIT. 

The Claimant and the other bondholders are beneficiaries of the government. The Claimant and 

the Corellian government are therefore the same ‘party in interest’ .  42

!
65. The Claimant submits that the present tribunal should look at the issue practically and flexibly 

when applying the test of res judicata. 

!
 b.) BIT Article 7(2) 

66. The Claimant submits that the tribunal has to take into account the language of the BIT Article 

7(2), that, 

“[i]f a dispute between the Parties cannot thus be settled, it shall, upon request of either 
Party, be submitted to an arbitral tribunal for binding decision in accordance with the 
applicable rules of international law.” 

It expressly states that an arbitral decision concerning the BIT shall be binding. 

!
67. While the 2003 PCA decision was sought under the BIT Article 7, its finding or ‘decision’ 

should thus be binding on both the parties, even to subsequent cases where one of the party is no 

longer a state but an investor. Such position is supported by expert opinion of Amerasinghe in 

the case Republic of Ecuador v The United States of America , 43

“It is noted that Article VII (an article similar to BIT Article 7(2) of the present dispute) 
covers interpretation of an agreement between sovereign states which should take 
precedence over investor-State relations.”  44

!
68. Even if res judicata cannot be applied in the usual way, the same binding effect should be 

granted to the PCA award due to the existence of Article 7(2) of the BIT. The language of 

Article 7(2) plainly points out that, as long as the award was made by an arbitral tribunal under 

the BIT, the decision should be binding. As the PCA award concerns purely conceptual analysis 

on the interpretation of the BIT, while the language of the BIT has not been altered, the 

clarification of ambit of the BIT should still be binding. 

!
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 c.) PCA Award at Least be Highly Persuasive 

70. Even if the PCA award is not binding in law, it is still binding in fact. The Claimant is aware 

that res judicata may not be applicable in the present case. Still, the PCA award should be 

highly regarded due to the following reasons. 

!
 c1.) Same Legal and Factual Issues 

71. While the PCA award only concerns the conceptual analysis on the interpretation of BIT, the 

Claimant is seeking to rely on such clarification on the scope of BIT. The concerned definition 

of “investment” in the BIT has not been altered. The sovereign bonds referred to in 2003 PCA 

award are those concerned in the current dispute. 

!
72. The PCA award should therefore be given due weight. 

!
 c2.) Sound Logic of the PCA Award 

73. Persuasiveness of an arbitration award depends highly on the soundness of logic of the decision.  

!
74. The Claimant submits that the decision of the majority of the PCA tribunal was made 

reasonably and logically. The decision mainly composes of two issues. The first one concerns 

the definition of investment under the BIT. The tribunal first considered the language used in 

Article 1 concerning the definition of the term “investment”. It correctly recognized the term 

‘may take include’ as an indication of a non-exhaustive list. It then considered the three 

characteristics listed separately, and found that sovereign bond indeed fulfilled all of them. The 

tribunal also considers the purpose of the Treaty and the intentions of both Dagobah and 

Corellia back when the BIT agreement was made, and therefore found that the definition of 

investment should be construed broadly and comprehensively in order to conform to the initial 

purpose of the BIT. The logic flow was clear and well-elaborated. The finding of sovereign 

bond being an investment also echoes with previous international tribunal awards concerning 

similar context such as Abaclat and Ambiente Ufficio S.p.A. and Others v The Argentine 

Republic .  45

!

- !  -14
 ICSID Case No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013, para 471.45



75. The second issue concerns the territorial link of the sovereign bond. The tribunal correctly 

considered where the funds derived from the acquisition was ultimately used when determining 

the issue. It distinguished the sovereign bond as being an investment of a financial nature, as 

opposed to a physical property, and therefore found that where the transaction actually took 

place and which currency was the bond paid with was irrelevant. Such finding is also coherent 

with Abaclat. 

!
76. The PCA judgment was well elaborated and explained, and supported by other tribunals in other 

BIT arbitration cases. With respect, the Claimant submits that the dissenting judgment was not 

sound in logic in contrast. Firstly, while the BIT does not by its language distinguishes between 

political and commercial risk, the dissenting judgment artificially drew the distinction between 

the two types of risks. It also failed to explain why such distinction should be incorporated into 

the interpretation of the term “risk”, what is the difference between them, and why sovereign 

bond did not possess any political risks.  

!
77. Secondly, in para 93 of the dissenting judgment, the arbitrator pointed out that different 

financial instruments should be analyzed on a case-by-case basis, and, 

“therefore, in this arbitrator’s opinion, the majority’s decision contains a serious flaw: it 
refers generally to any type of bond in an attempt to supplement the language of the BIT.”  

However, this is not the case. The majority indeed looked into the specific characteristics carried by 

sovereign bond alone when assessing whether it fell within the definition of investment. 

!
78. Thirdly, the dissenting judgment also failed to give a sound explanation as to why sovereign 

bonds lack territorial link. The main reason given was the lack of participation of Dagobah in 

the transaction of sovereign bonds in the secondary market. Also, the arbitrator pointed out that 

Dagobah was unaware of the identity of the bondholders and was unable to track them down 

individually. However, it ignored the fact that there was only a limited class of bondholders who 

held the bond certificates, who can be assembled without much difficulty if necessary. It also 

failed to explain why the concept unified economic operation should not be applied. 

!
79. Besides being flawed in logic and poorly explained, the arguments in the dissenting judgment 

are not supported by other arbitral cases. The Claimant submits that the majority judgment of 

PCA award is highly persuasive while the dissenting judgment should not be highly regarded. 
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80. The PCA majority judgment is consistent with the international convention as articulated by 

other cases. Moreover, the majority judgment is sound in logic, being much more reliable than 

the minority judgment. The parties did not seek legal action to challenge the decision. Being 

published, the PCA award as well acted as a reference for investors to consider any acquisition 

of the Dagobah sovereign bonds from 2003 onwards. While the parties are aware of the 

existence of Article 7(2) of the BIT as to its effect in granting the PCA decision a binding 

character, the Respondent should be taken as having officially acquiescence to the decision by 

its failure to seek annulment or appeal of the decision.  

!
81. To conclude, the Claimant submits that even if res judicata cannot be applied by its usual way, 

the PCA award should still be highly persuasive if not binding to the present tribunal. The facts 

are the previous case is substantially similar to the facts of the present case.  

!
 d.) Public Policy 

 d1.) Consistency of Findings on Treaty Interpretation 

82. According to the judgment of Burlington Resources Inc. v Republic of Ecuador , 46

“…It believes that, subject to compelling contrary grounds, it has a duty to adopt solutions 
established in a series of consistent cases. It further believes that, subject to the specifics of 
a given treaty and of the circumstances of the actual case, it has a duty to seek to 
contribute to the harmonious development of investment law, and thereby to meet the 
legitimate expectations of the community of States and investors towards the certainty of 
the rule of law.” !

83. The Claimant submits that international tribunals should positively avoid conflicting findings on 

fundamental treaty interpretation, unless there is a compelling ground against the earlier 

findings. Conflicting decisions would harm the consistency and certainty of international 

arbitration. Investors’ rights and interests as clarified in previous tribunal awards should be 

highly respected and protected, especially when the purpose of the present BIT is to “enhance a 

stable framework of investment”. 

!
 d2.) Adoption of the PCA Award 

84. The Claimant submits that it is unfair and inequitable for the Respondent to deny the binding 

effect of the PCA award.  
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85. After the award was given and published, the Respondent has not initiated any legal action to 

challenge the award. Its failure in contesting the validity of the decision should be taken as an 

official acquiescence to the award. The PCA award was also published four days after it was 

rendered. It is reasonable to induce that some of the investors would have relied on the decision 

in purchasing the sovereign bond after 2003.  

!
86. In summary, the Claimant submits that the PCA decision should be binding to the current 

Tribunal in light of the general doctrine of res judicata in international law, as well as the 

binding provision provided in Article 7(2) of the BIT. But in any case, even if this Tribunal finds 

no binding effect, the PCA decision should still be highly persuasive in light of the multiple 

factual similarities as well as the fact that the PCA’s majority’s decision echoes what the current 

international law is. 

!
!

ADMISSIBILITY 

!
CLAIMANT’S CLAIMS ARE BASED ON BIT VIOLATIONS BUT NOT ON 

CONTRACTUAL BREACH 

 a.) Not a Contract Claim 

88. The Respondent submits that this Tribunal should not rule on the current dispute because the 

contract of the purchase of the sovereign bonds contained a forum selection clause (“the 

Contract”). However, the Respondent’s submission is, with respect, flawed. 

!
89. In principle, an arbitral tribunal has no jurisdiction where the claim is purely contractual in 

nature.  In Sempra Energy International v The Argentine Republic  the Tribunal held that the 47 48

forum selection clause is decisive if a dispute is purely contract-related, whereas the Tribunal 

has jurisdiction over disputes “relating to the interpretation of a treaty” . 49

!
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90. A claim is considered to be a pure contract claim only where the host state “breaches 

obligations arising by the sole virtue of such contract” . This is not the case where “the 50

equilibrium of the contract and the provisions contained therein are unilaterally altered by a 

sovereign act of the host state”.  51

!
91. It is submitted that the Respondent exercised its state power to enact the SRA, which altered the 

terms of the sovereign bonds without unanimous agreement . Such action clearly falls outside 52

the scope of pure contract claim. 

!
92. The Respondent may, in many variations and forms, deny this Tribunal’s exercise of jurisdiction 

over this dispute because of the forum selection clause in the new bonds, which grants exclusive 

jurisdiction to Yavin’s courts over any disputes. In the Respondent’s view, the Claimant’s claims 

are, at their core, claims for breach of the Contract, over which the forum selection clause vests 

exclusive jurisdiction in the domestic courts of Yarvin. 

!
93. Such position, however, is flawed in the sense that, the Contract’s forum selection clause cannot 

divest the Tribunal of jurisdiction because the Claimant has advanced no claims under the 

Contract. The Claimant maintains that it has asserted claims only for breach of the BIT, whereas 

forum selection clause in a contract is taken into account only in case of pure contract claim 

where a host state breached obligations arising by the sole virtue of the Contract’s terms and 

conditions.  53

!
 b.) The Fundamental Basis of the Claim Comes from the BIT 

94. According to the First Vivendi Annulment decision , a Tribunal has to determine the 54

fundamental basis of the claim to decide on whether the claim is a treaty claim or a contract 

claim. The autonomous existence and normative source of the claim has to be considered.  55
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95. It is submitted that the claim cannot exist autonomously outside the BIT. The reason is simply 

because the BIT does not exist, the Respondent would be free to amend its sovereign bonds 

contract by way of legislation. After such amendments, the Respondent’s actions (i.e. Decrease 

in net value of the sovereign bonds) would still be within the legal scope of the contract. There 

would therefore be no breach of contract, and hence no claim in contract. 

!
96. It is clear that the fundamental basis must come from the BIT. 

!
 c.) Respondent May Enjoy State Immunity in Yavin’s Courts 

97. Alternatively, should this Tribunal find that there is a breach of contract, it does not bar this 

Tribunal from ruling a BIT claim.  Domestic courts in Yavin cannot practically rule on this 56

issue because it is reasonable to expect that sovereign states have immunity.  Once the 57

Respondent exercises its state immunity, it will not be liable for any liability or damages. The 

only route to resolve the dispute is through an international Tribunal. 

!
 d.) Parallel Claims 

98. Even if the dispute involves breach of treaty and contract, this Tribunal still has jurisdiction. 

!
99. The First Vivendi Annulment Committee’s decision has provoked debate of the differentiation 

between “treat claims” and “contract claims”. The ad hoc Committee there held that: 

“Whether there has been a breach of the BIT and whether there has been a breach of 
contract are different questions. Each of these claims will be determined by reference to its 
own proper or applicable law—in the case of the BIT, by international law; in the case of 
the Concession Contract, by the proper law of the contract…”  58

!
100. The Committee, therefore, held that the jurisdiction of the ICSID Tribunal was not deprived by 

the forum election clause. This annulment presaged the current de facto policy in favour of 
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parallel claims under bilateral investment treaties in spite of the role of contract-based 

forums.  59

!
 e.) Interpretation of Article 8 of the BIT 

101. Article 8 of the BIT provides for the settlement of “any legal disputes between an investor of 

one Party and the other Party in connection with an investment”. In interpretation of such a 

clause in accordance with the ordinary meaning to be given to its terms, as required by Article 

31(1) of the Vienna Convention, suggests that legal disputes arising from contract breaches 

falls within its purview . 60

!
102. Such position was adopted in SGS Société Générale de Surveillance S.A. v Republic of the 

Philippines , where the present Tribunal concluded that, 61

“… the term ‘disputes with respect to investments’ … is not limited by reference to the 
legal classification of the claim that is made. A dispute about an alleged expropriation 
contrary to Article VI of the BIT would be a ‘dispute with respect to investments’; so too 
would a dispute arising from an investment contract” . 62

!
103. In SGS Société Générale de Surveillance S.A. v Islamic Republic of Pakistan  the tribunal 63

recognised that, 

“… disputes arising from claims grounded on alleged violation of the BIT, and disputes 
arising from claims based wholly on supposed violation of the [contract at issue in the 
case], can both be described as ‘disputes with respect to investments’” . 64

!
104. Despite the opposite conclusions reached in the two SGS cases, many scholars found SGS v 

Philippines more convincing , in which the Tribunal found the SGS v Pakistan Tribunal’s 65

rejection of a broad interpretation for the reason that it would involve a full-scale 

internationalization of domestic contracts was unconvincing. There is no reason to decline 

- !  -20

 For example, see, Wena Hotels Ltd. v Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, 8 December 2000, 59

para 331-2.

 Katia Yannaca-Small, Arbitration under international investment agreements: A guide to the key issues (OUP 2010) 60

330.

 ICSID Case No. ARB/02/6, Decision on Objection to Jurisdiction, 29 January 2004.61

 At para 131.62

 ICSID Case No. ARB/01/13, Decision on Objection to Jurisdiction of 6 August 2003.63

 At para161.64

 See, for example n 59, 331.65



jurisdiction in contravention of the clear language of a treaty simply because the grant of 

jurisdiction appears particularly broad and open-ended.  

!
105. Therefore, for the above reasons, even if the claim arises out of breach of contract, it still falls 

within the ambit of Article 8 of BIT. 

!
!

BREACH OF FAIR AND EQUITABLE TREATMENT 

!
106. It is submitted that the Respondent’s debt restructuring measures amount to a breach of the fair 

and equitable treatment standard of protection under the BIT.  

!
 a.) The Applicable Standard of FET 

107. Article 2(2) of the BIT provides that:  

“Investments of each Party or of nationals of each Party shall at all times be accorded fair 
and equitable treatment and shall enjoy full protection and security in the territory of the 
other Party.” !

108. It is submitted that the above article should be interpreted according to Article 31 of the Vienna 

Convention, which requires the terms of a treaty to be interpreted according to the ordinary 

meaning in their context and in light of the treaty’s object and purpose. In the present case, the 

Claimant submits that the BIT intends to promote and protect bilateral investment.  The 66

purpose of the FET is to stimulate bilateral investment , therefore the protection of investors’ 67

legitimate expectations and the maintenance of a reasonably stable legal framework is 

intrinsically linked to the standard of FET. 

!
109. We understand that while a State must protect an investor’s legitimate expectations, a State has 

its own discretion to exercise its sovereign legislative power. However, such a sovereign act 

must not be “unfair, unreasonable, or inequitable” in light of all circumstances.  Especially 68

when contractual commitments and representations were forcibly revoked by a unilateral 
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sovereign act, there must be a reasonable ground for justification. We submit that even taking 

into account the proportionality test, the Respondent has breached the FET. 

!
 b.) The Alleged Breach of FET 

110. The Claimant submits, inter alia, that the adoption of CAC with retroactive effects through the 

enactment of the SRA constitutes a violation of the FET standard.   69

!
 b1.) Breach of Legitimate Expectation 

111. The Claimant submits that our legitimate expectation was breached by the Respondent’s 

enactment of the SRA and the subsequent exchange offer. 

!
112. The Claimant’s expectation was that the bond contract would not be unilaterally amended 

without our consent.  

!
113. First, there is sufficient basis for our legitimate expectation. 

!
114. The Claimant’s expectation is based primarily on one source – an implied term in the bond 

contract that the contractual terms would not be amended without consent.  The expectation is 70

also supported and reinforced by two other sources – Respondent’s representations as to its 

commitment to a more stable economy and financial sector;  and the Respondent’s general 71

economic conditions when the Claimant purchased the bonds.  72

!
115. Firstly, the implied term in the contract can be seen from the uncontested fact – “Before the 

adoption of the SRA, the affected bonds did not allow for amendment unless all bondholders 

agreed to it.”  Since the facts do not show whether the term is expressed or implied, we find it 73

safe to suggest that at least such a term is implied in the contract. Contracts are the classical 
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instruments in all legal systems for the creation of legal stability and predictability . 74

Therefore, commitment arises out of the contract should deserve the highest form of 

protection.  75

!
116. We understand that a breach of contract should not be elevated to a breach of FET in the 

absence of an umbrella clause. Therefore, we agree to the distinction of two types of breach of 

contract, namely a “mere breach”  and a “breach due to an act of state” . A mere breach is 76 77

insufficient to amount to a breach of FET. However, a breach due to an act of state is sufficient 

to breach the FET standard because the use of sovereign power to violate the sanctity of 

contract must be prevented. 

!
117. In the present case, the enactment of legislation is clearly an act of state. The SRA effectively 

inserted the 75% supermajority CAC into the bond contract when it came into force.  The 78

amendment was done without both parties’ consent, therefore it breached the bond contract 

between the Claimant and Respondent.  

!
118. Since the breach of contract was due to “an act of state” and was not a “mere breach”, the 

implied contractual term was sufficient to be a basis for our legitimate expectation. 

!
119. Secondly, the Respondent had made representations as to its commitment to a more stable 

economy and financial sector. We understand that a general representation on its own is not 

sufficient to generate legitimate expectation. However, the Respondent’s representations were 

clearly aiming to reinforce investor’s confidence and induce investments. The Respondent 

must have expected that such representations would be taken into account by potential 

investors. Therefore, the representations strengthen our legitimate expectation. 

!

- !  -23

 Christoph Schreuer, Selected Standards of Treatment Available Under the Energy Charter Treaty: Part I - Fair and 74

Equitable Treatment (FET), accessed 19 September 2014 <http://www.univie.ac.at/intlaw/wordpress/pdf/91.pdf>.

 James Crawford, Treaty and Contract in Investment Arbitration (2008) 24(3) Arbitration International, 251, 373.75

 Glamis Gold, Ltd. v The United States of America, Award, 8 June 2009, para 620.76

 Consortium R.F.C.C. v Kingdom of Morocco, ICSID Case No. ARB/00/6, Award, 22 December 2003, para 51.77

 n 70.78



120. Thirdly, we have to look at the circumstances surrounding the time of investment to determine 

whether there is sufficient basis for our expectation. At the time of investment, the 

Respondent’s economy has shown signs of recovery and its bond rating has improved from B 

to B+.  According to the definition by Standard & Poor, B+ is the highest rating within the 79

single B range; it also means that the state currently has the capacity to meet its financial 

commitments.  Instead of investing at a time when the state is vulnerable to non-payment of 80

debt and regulatory changes, the Claimant invested at a time when the Respondent’s economy 

seemed to be stable.  Therefore, these circumstances supported our legitimate expectation that 81

sanctity of contract would be adhered to and the bonds would not be amended without our 

consent. 

!
121. To conclude, the implied term of the contract is the primary basis for our legitimate 

expectation. The expectation is reinforced by the representations made by the Respondent and 

the circumstances surrounding the time of investment. Therefore, the Claimant has sufficient 

basis to establish a legitimate expectation. 

!
122. We will now submit on how our legitimate expectation is breached by the Respondent’s 

measures. 

!
123. There are effectively three amendments on the bond contract carried out through the SRA and 

exchange offer. Firstly, the SRA changed the consent requirement from universal consent to 

75% supermajority threshold.  Secondly, a 20% minimum litigation threshold was inserted 82

into the bond through the exchange offer.  Thirdly, the net value of payment was changed to 83

70% of the original.  84

!
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124. We have to note that all of the amendments were done without our consent. Our legitimate 

expectation was simply that the bond contract would not be amended without our consent. 

Therefore, having established the sufficient basis for our legitimate expectation earlier, we now 

submit that the expectation is breached by the Respondent. 

!
125. A breach of the legitimate expectation would be a prima facie breach of the FET. We 

understand that certain autonomy should be given to a state’s right to regulate. Therefore, 

legitimate expectation should be balanced against a state’s legitimate regulatory interest to 

determine whether the prima facie breach of FET could be justified.  In any case, a State 85

cannot act unfairly, unreasonably or inequitably even with a legitimate regulatory interest.  86

!
126. We submit that the Respondent had acted unfairly, unreasonably and inequitably through its 

enactment of the SRA and the subsequent exchange offer. 

!
127. We understand that the exchange offer ipso facto does not violate the FET. Nothing is wrong 

with the exchange offer on its own; an investor could choose to accept or reject it. However, 

the effect of the exchange offer combined with the SRA was completely different. Minority 

investors could no longer object to the exchange offer since the SRA would nullify their 

objection if there was supermajority consent. 

!
128. On the other hand, the SRA ipso facto could violate the FET since there was a unilateral 

amendment. However, the SRA would not have any meaning or purpose if the exchange offer 

did not exist. The sole purpose of the SRA was to allow the exchange offer to proceed even 

without all investors’ consent. Therefore, we have to consider the SRA and the exchange offer 

as a whole in determining their combinative effect to the Claimant. 

!
129. Firstly, the Claimant’s consent is no longer respected; the SRA unilaterally and retrospectively 

inserted the supermajority CAC into the bond contract.  Under the SRA, majority consent 87

would equate to our individual consent. The SRA forced the amendments on the Claimant 

while the exchange offer gave contents to the amendments. 
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130. Secondly, the amendments provided by the exchange offer were unfair and unreasonable. 

Aside from the reduction in monetary repayment, one of the amendments restricted our right to 

complain by imposing the 20% bondholders’ litigation threshold.  In the present case, more 88

than 85% aggregate value of bondholders agreed to the exchange offer.  Effectively, our right 89

to complain was taken away since only 15% of bondholders left would object and attempt to 

sue. This calculative formulation by the Respondent would practically prevent any dissenting 

minority bondholders to litigate.  

!
131. Thirdly, the process of the enactment of the SRA violated the principle of due process. Right to 

be heard is an element of due process  and such right was not respected by the Respondent 90

during the enactment of the SRA. Although the on-going draft of the SRA was available, there 

was no invitation to participate in the drafting process or any opportunity to express our 

position.  Given the substantial scope and effect of the retroactive legislation, it is unfair and 91

unreasonable for the Respondent not to have entertained the bondholder’s right to be heard. A 

conventional public consultation period would be sufficient and it would not be too 

burdensome on the Respondent. 

!
132. The Claimant realizes that such consultation period was available for the exchange offer. 

However, we submit that it is inequitable for the Respondent to reject the Claimant from 

joining the consultation committee based on ground of formality. It is unreasonable and 

inequitable to dismiss a major hedge fund, who owns 10% of the bond’s aggregate value,  92

from joining the committee simply because of the 4 days delay in application.  In any case, 93

even if the Claimant was admitted into the consultation committee, the availability of 

consultation for the exchange offer could not justify the absence of consultation for the SRA. 

Right to be heard must be entertained throughout the process. Therefore, considering the SRA 

and the exchange offer as a whole, there was a lack of due process. 
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133. To conclude, the measure as a whole was unfair, unreasonable and inequitable because the 

Respondent did not obtain the Claimant’s consent for the amendments; the amendments took 

away our right to complain and due process was absent.  

!
134. Having established the unfairness and unreasonableness of the measure, even a legitimate 

regulatory interest could not justify the breach of legitimate expectation. Therefore, there is a 

breach of FET. 

!
135. However, the Respondent may suggest using a proportionality test instead of assessing 

whether the measure is fair, reasonable or equitable. The application of proportionality in 

investment disputes has not been widely accepted as seen in many arbitral cases.  Also, from 94

the interpretation of the BIT and its FET clause, there is nothing to suggest a link between 

proportionality and FET; especially when there is a non-precluded measure clause in the BIT 

that provides allowance for states to protect their essential security interest.  95

!
136. There are four steps to the proportionality test – “legitimacy”, “suitability”, “necessity” and 

“proportionate stricto sensu” . We submit that there is a breach of FET even after 96

implementing the proportionality test. 

!
 “Legitimacy” 

137. Firstly, we concede that “legitimacy” is satisfied since the Respondent is constitutionally 

authorized to enact legislation.  97

!
 “Suitability” 

138. Secondly, “suitability” requires that the measure to be appropriate to protect the interest in 

question and presuppose a degree of causal relationship between the measure and the objective 

pursued.  We understand that the Respondent is in need of a debt relief. However, the SRA 98

and the litigation threshold clause in the exchange offer are not suitable for the objective of 
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debt relief. Disregarding minority bondholders’ consent and restricting their right to initiate 

legal action cannot be suitable for relieving financial obligations.  

!
“Necessity” 

139. Thirdly, “necessary” means that the measures has taken foremost important to achieve the 

objective and to confirm that there is no other less restrictive alternative available to 

accomplished the same end.  Also, the principle of necessity will not apply if the State has 99

contributed to the state of necessity.  We submit that a less restrictive alternative is available 100

such as a negotiated restructuring where there is no SRA and a minimum litigation threshold. 

Also, the Respondent has contributed to its economic crisis through years of expansive 

borrowing and failure to address major tax evasion. Therefore, this limb of proportionality 

cannot be passed. 

!
 “Proportionate Stricto Sensu” 

140. Fourthly, “proportionate stricto sensu” means that the measures must not be excessive or 

disproportionate with regard to the pursued objective.  The SRA and the exchange offer were 101

unfair, unreasonable and inequitable for those reasons mentioned above. Therefore, it is 

submitted that the debt restructuring measures adopted by the Respondent was excessive; the 

Claimant incurred higher disadvantages. 

  

141. To conclude, three out of four limbs of the proportionality test cannot be passed. Therefore, 

proportionality fails to justify the breach of the legitimate expectation.  

!
142. The Claimant has established sufficient basis for our legitimate expectation and shown that the 

Respondent’s measures were unfair, unreasonable and inequitable. Even taking proportionality 

into account, it is submitted that the Respondent has breached the fair and equitable treatment 

standard. 

!
!
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PLEA OF NECESSITY 

!
NO ALTERNATIVE PLEA OF NECESSITY DEFENCE 

143. It is submitted that, after finding a breach of the FET, the Respondent cannot exempt its 

liability through the plea of necessity. 

!
 a.) The Test for Invoking Necessity 

144. The test for invoking the plea of necessity could be found from two separate sources – firstly, 

Article 6(2) of the BIT; and secondly, customary international law as consolidated into Article 

25 of the International Law Commission Articles on State Responsibility (“ILC Articles”). 

!
145. It is submitted that Article 6(2) of the BIT and Article 25 of the ILC Articles share different yet 

overlapping standards. Article 6(2) of the BIT states that: 

“Nothing in this Treaty shall be construed…to preclude a Party from applying measures 
that are necessary for…the protection of its own essential security interests.” !

146. Whereas Article 25 of the ILC Articles states that: 

“1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of 
an act not in conformity with an international obligation of that State unless the act: 
(a) is the only for the State to safeguard an essential interest against a grave and  
imminent peril; and 
(b) does not seriously impair an essential interest of the State of States towards which the 
obligation exists, or of the international community as a whole. 
2. In any case, necessity may not be invoked by a State as a ground for precluding 
wrongfulness if: 
(a) the international obligation in question excludes the possibility of invoking necessity; 
or 
(b) the State has contributed to the situation of necessity.” !

147. The test laid down by Article 25 of the ILC Articles contains more criteria than Article 6(2) of 

the BIT. Article 6(2) of the BIT requires only two criteria – firstly, the situation must involve 

the State’s essential security interest; secondly, the measure must be necessary for the 

protection of such interest. In Article 25 of the ILC Articles, there are five critera – firstly, the 

State must be facing “a grave and imminent peril”; secondly, the measure must be “the only 

way”; thirdly, the measure must not seriously impair an essential interest of the beneficiary 

state of the international community; fourthly, the obligation in question does not exclude 

necessity; and fifthly, the State has not contributed to the situation of necessity. 
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148. Since the two articles involve different operation and content, we have to decide which test is 

applicable in the present case.  

!
 a1.) Article 6(2) of the BIT would Prevail due to Lex Specialis 

149. We understand that due to the doctrine of lex specialis, Article 6(2) of the BIT should prevail 

over Article 25 of the ILC Articles, as explained by CMS Annulment. Article 6(2) of the BIT 

deals with the specific relationship between Dagobah and Corellia, whereas Article 25 of the 

ILC Articles deals with the general relationships between all States. Therefore, Article 6(2) of 

the BIT is the lex specialis whereas Article 25 of the ILC Articles is the lex generalis. 

However, the Tribunal in Continental Casualty Company v The Argentine Republic  102

acknowledged that there is a link between the two Articles; Article 25 of the ILC Articles will 

assist in the interpretation of Article 6(2) of the BIT. Nevertheless, Article 6(2) of the BIT will 

apply. 

!
a2.) The Application of the test of necessity under Article 6(2) of the BIT 

150. It is submitted that the test laid down by Article 6(2) of the BIT has not been satisfied. Firstly, 

the present situation does not affect the Respondent’s essential security interest; secondly, the 

measure is not necessary for the protection of such interest. 

!
 “Essential Security Interest” 

160. It is submitted that the Respondent’s “essential security interest” was not at stake. 

!
161. We submit that the term “essential security interest” should be interpreted according to Article 

31 of the Vienna Convention, which requires the terms of a Treaty to be interpreted according 

to the ordinary in their context and in light of the Treaty’s object and purpose. It is submitted 

that Article 6 of the BIT intends to establish a special exception in the event that the State’s 

ability to maintain public order is hampered. However, the BIT’s object and purpose was 

clearly to protect investments at a time of economic difficulties or other circumstances leading 

to the adoption of adverse measures by the government. 

!
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162. In light of such object and purpose, generally only physical threat such as threat of war can 

qualify as “essential security interests”. However, we understand that a major economic crisis 

can lead to consequences no less than that of war. Therefore, we concede that economic 

interest can fall under “essential security interest” but only if a “total economic and social 

collapse” is imminent. If a total collapse is not arriving at a very short period of time, it can 

hardly justify that “essential security interest” is at stake and thus requires protection. This is 

supported by the decision in CMS v Argentina; the Tribunal ruled against the party in question 

because their “crisis was severe but did not result in total economic and social collapse”.  103

!
163. The crux of the issue is, therefore, whether the debt crisis in the present case is of such a 

degree that amounts to a threat to the Respondent’s essential security interest. 

!
164. In this case, we submit that the Respondent’s economic crisis has not threatened its essential 

security interest. The IMF has suggested measures that to be adopted throughout the next 

decade. Therefore, the IMF is effectively suggesting a long-term cure to the Respondent’s 

economic situation; this shows that there is no imminent total economic and social collapse 

and that the economic crisis is capable of being solved gradually throughout the next ten years.  

!
165. Every economy in the world experience ups and downs. We understand that the Respondent is 

at the trough of its economic cycle. However, we have to distinguish countries that are facing 

real economic and social collapse to countries that are merely underperforming in an economic 

recession. From the facts, we know that the Respondent’s public services were on the verge of 

being compromised ; unemployment rate and inflation rate have soared; several 104

demonstrations and social unrest erupted in the capital and other larger cities.  We 105

sympathize with the Respondent’s situation; however, we submit that these are no different 

from characteristics of an economic downturn.  

!
166. A country’s suspension of public service, worsening economic indicators, or social unrest are 

at most considered as a country in severe economic downturn. There are simply no evidence to 

show that the “essential security interest” is under threat thus requires protection. 
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!
167. It is possible that such demonstrations were temporarily triggered by the large-scale dismissal. 

In any case, it is far-fetch and untenable to claim that in a short period of time, the social 

unrests and demonstrations were capable of elevating to that of a threat of war. An imminent 

total economic and social collapse simply cannot be found here. 

!
168. In light of the lack of evidence showing sufficient economic emergencies, it is submitted that 

the Respondent’s essential security interest was not at stake.  

!
  “Necessary for the protection” 

169. We submit that the Respondent’s measures were not necessary for the protection of its essential 

security interest. 

!
170. First and foremost, the object and purpose of the treaty is to protect investments from adverse 

measures adopted by government in time of economic uncertainty. Therefore, the non-

precluded measure clause in Article 6(2) of the BIT should be interpreted to have strict criteria. 

If a broad interpretation is adopted, any State can derogate from its international obligation; 

this will be contrary to the stability of the framework which is provided as the purpose of the 

treaty.  106

!
171. It is submitted that by interpreting the term “necessary” in accordance to Article 31 of Vienna 

Convention, “necessary” means indispensable. Therefore, necessary or indispensable measures 

mean measures that are absolutely required. One has to understand that Article 6(2) disregards 

the wrongfulness of any measure and excludes the State’s liability completely as long as it is 

necessary to protect the State’s essential security interest. Therefore, the BIT can only be 

justified in its purpose of protecting investments if the State’s detrimental measures are 

absolutely required to keep the State from a total economic and social collapse. 

!
172. The Claimant submits that the measures taken by the Respondent were not indispensable. The 

supermajority CAC imposed by the SRA was not absolutely required for relieving the debt 

obligations; the exchange offer could still proceed for those who consent to it. The SRA only 
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nullify the minority bondholders’ objection and it is hardly justifiable to argue that this is 

absolutely required. 

!
173. Furthermore, the minimum litigation threshold was not indispensable. The restriction to litigate 

could not be justified as absolutely required to protect the Respondent’s essential security 

interest. Without the restriction, the minority bondholders would possibly litigate against the 

Respondent. However, such minor burden is insufficient to justify the necessity of the 

litigation threshold. 

!
174. In conclusion, the SRA and the minimum litigation threshold were not indispensable and 

therefore not necessary for the protection of essential security interest. Having established that 

the essential security interest was not under threat and the measures were not necessary, we 

submit that the plea of necessity in Article 6(2) of the BIT is not available to the Respondent. 

!
 a3.) The plea of Necessity Under Article 25 of the ILC Articles 

175. In case the Respondent would seek to rely on Article 25 of the ILC Articles, we submit that the 

plea of necessity is also not available. Firstly, Article 25 requires the measure to be “the only 

way to safeguard an essential interest against a grave and imminent peril”. It is submitted that 

the Respondent’s measures do not satisfy such conditions. 

!
 “Essential interest” 

176. Similar to the reasoning and analysis of essential security interest of Article 6(2) of the BIT, we 

understand that an economic crisis could have consequences similar to that of a war. 

Therefore, economic survival and the continued functioning of a State’s essential services 

could fall under essential interest.  

  

 “A grave and imminent peril” 

177. However, we submit that the Respondent was not facing “a grave and imminent peril”. The 

ILC stated that the threat must be objectively established, not merely apprehended, and 

proximate.  A grave and imminent peril must be a total economic and social collapse that is 107

imminent. We understand that several demonstrations and social unrest had erupted in the 
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Respondent’s capital and other cities. Further, some of the Respondent’s public services were 

about to be compromised. However, these were only characteristics of a severe economic 

downturn but not signs of an imminent total collapse. We understand that there may be a 

foreseeable risk of a total collapse, but this is no evidence showing that a total collapse is 

imminent.  

!
 “Only way” 

178. Moreover, the enactment of the SRA and the minimum litigation threshold were not the “only 

way” to alleviate the crisis. Similar to the meaning of “necessary” in Article 6(2) of the BIT, 

“only way” means that the measure must be absolutely required. We understand that bond 

restructuring ipso facto may be the only way to solve the crisis. However, as submitted above, 

the SRA and the minimum litigation threshold were not absolutely required to relieve the debt 

obligations. 

!
179. In any case, the IMF suggested several measures for the Respondent to implement. However, 

the Respondent chose not to implement the other suggested measures and only carry out the 

debt restructuring. Although the facts do not explain the nature of the other measures suggested 

by IMF, we could deduce that bond restructuring and the subsequent bailout offer was not the 

only way to relieve the crisis. 

!
 Contribution to the Situation of Crisis 

179. Regarding Article 25(2)(b) of the ILC Articles, we submit that the Respondent’s contribution 

to the crisis was sufficiently substantial as required in CMS v Argentina.  We understand that 108

there were external shocks such as the increase in oil price in 2005 and the financial tsunami in 

2008. However, such external shocks would not result in such a crisis but for the Respondent’s 

contribution to its pre-existing fragile financial state. A State whom has adopted bad and 

ineffective economic policies for years cannot simply blame the external environment for the 

crisis it is in; we have to take into account what the State failed to or should not do. The 

Respondent’s expansive borrowing and its failure to address massive tax evasion were the 

reasons for its weak and defenceless economy. These weaknesses substantially contributed to 

the economic crisis that was triggered by the external shock. 
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!
180. As a result, it is submitted that the Respondent’s contribution was sufficiently substantial, and 

that the plea of necessity should be denied.  

!
181. To conclude, the conditions set out in Article 25 of the ILC Articles are not satisfied. In case 

the Respondent wishes to rely on Article 25 of the ILC Articles, it is submitted that the plea of 

necessity should not be available to the Respondent.  

!
b.) Conclusions on Merits 

182. Firstly, the Respondent’s measures were not in conformity with the FET standard.  

!
183. Secondly, the Respondent’s liability should not be precluded by the plea of necessity in both 

Article 6(2) of the BIT and Article 25 of the ILC Articles. 

!
CONCLUSIONS AND RELIEF 

184. This Tribunal is respectfully asked to rule on the current claims brought by the Claimant on the 

basis explained herein: 

a.) This Tribunal has jurisdiction over the current dispute because the current dispute satisfies 

all requirements listed in Article 8 of the BIT; 

b.) The PCA decision ought to be highly persuasive to this Tribunal, if not binding; 

c.) Whether there exist a forum selection clause or not does not bar this Tribunal from ruling 

on the current claim because the current claim is a treaty claim instead of a contract claim; 

d.) In light of the Claimant’s establishment of legitimate expectation, the Respondent has 

clearly breached the FET standard in the BIT; and 

e.) Whether relying on Article 6(2) of the BIT or Article 25 of the ILC Articles, the 

Respondent’s alleged plea of necessity will fail. 

!
185. The Tribunal is therefore asked to allow the Claimant to proceed to the second stage of the 

proceedings, that is to allow a provisional timetable for the Claimant to claim for full 

compensation for the losses it incurred as a result of the Respondent’s violations, including 

interest and all costs related to these proceedings. 

!
!
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!
Dated this 20 September 2014 

!
Counsels for the Claimant 

!
(Signed)iiiiiiiiiiiii _______________________
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