
Statement of Claim– Team Xue  

 
 

 

 

ARBITRATION INSTITUTE OF THE STOCKHOLM CHAMBER OF COMMERCE 

UNDER THE RULES OF ARBITRATION INSTITUTE OF THE STOCKHOLM 

CHAMBER OF COMMERCE  

 

 

 

 

 

 

 

 

 

 

 

 

CALRISSIAN & CO., INC.  

Claimant 

 

 

v.  

 

 

THE FEDERAL REPUBLIC OF DAGOBAH  

Respondent  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

STATEMENT OF CLAIM 

20 September 2014  

 



Statement of Claim– Team Xue  

 

i 

 

TABLE OF CONTENTS 

 

 
LIST OF AUTHORITIES .......................................................................................................... ii 
LIST OF LEGAL SOURCES ................................................................................................. viii 
LIST OF ABBREVIATIONS .................................................................................................. xv 

STATEMENT OF FACTS ......................................................................................................... 1 
PART ONE: PRELIMINARY ISSUES ..................................................................................... 4 

I. The Tribunal cannot decide on the issues covered by the PCA Award ...................... 4 
A. The Tribunal cannot decide on the matter covered by the PCA Award because of 

res judicata effect .................................................................................................... 4 

B. The PCA Award is binding on the Tribunal because of the will of the parties to the 

BIT ........................................................................................................................... 9 

C. The Respondent’s assertion that the PCA Award amounted  to an amendment is 

without merits ........................................................................................................ 11 
D. If the Tribunal finds that the PCA Award is not binding, the Claimant argues that 

it should be followed anyway ................................................................................ 12 

II. The Tribunal has jurisdiction over the dispute .......................................................... 13 
A. The 2003 Bonds are an investment within the meaning of the BIT ...................... 13 

B. The Claimant is an investor under the BIT ............................................................ 18 
C. The PCA Award constitutes a supplementary means of interpretation within the 

meaning of Art. 32 VCLT ..................................................................................... 20 

III. The forum selection clause contained in the 2003 Bonds does not render  the present 

claims inadmissible ............................................................................................... 21 

A. The Claimant’s treaty claims are independent from contractual claims ................ 21 

B. The application of the prima facie test confirms that the claims  are treaty-based 22 

C. The contractual forum selection clause does not apply to treaty claims ................ 24 
PART TWO: MERITS ............................................................................................................. 26 

IV. The Respondent’s measures amounted to a violation of the FET standard pursuant to 

Art. 2 (2) BIT ......................................................................................................... 26 

A. The FET is a treaty based standard ........................................................................ 26 
B. The Respondent enacted the SRA with retroactive effects and violated  its 

obligation to provide a stable and predictable legal framework............................ 28 
C. The SRA frustrated the Claimant’s legitimate expectations .................................. 29 

V. The principle of necessity and Art. 6 (2) BIT do not preclude the Respondent’s 

wrongful actions .................................................................................................... 30 
A. The Respondent’s action is not in conformity with Art. 6 (2) BIT ........................ 30 
B. The Respondent cannot invoke the CIL principle of necessity ............................. 34 

PRAYER FOR RELIEF ........................................................................................................... 39 

 

 

 

 



Statement of Claim– Team Xue  

 

ii 

 

LIST OF AUTHORITIES  

I. BOOKS 

Author  Reference Cited as 

BJÖRKLUND, Andrea Economic Security Defences 

in International Investment 

Law (Oxford University 

Press, 2009) 

Björklund 

CHENG, Bin General Principles of Law  

as Applied by International 

Courts and Tribunals  

(1st, Cambridge University 

Press, New York, United 

States of America 2006) 

Cheng 

CRAWFORD, James The International Law 

Commission's Articles  

on State Responsibility 

(Cambridge University 

Press, 2002) 

Crawford 

DIMSEY, Mariel  The Resolution  

of International Investment 

Disputes (1st, Eleven 

International Publishing, 

Utrecht 2008) 

Dimsey 

DOLZER, Rudolf,  

SCHREUER, Christoph 

Principles of International 

Investment Law (2nd, Oxford 

University Press, 2012) 

Dolzer/Schreuer 

DOUGLAS, Zachary The International Law  

of Investments Claims 

(Cambridge University 

Press, 2009) 

Douglas 

FULLER, Lon  The Morality of Law  

(Yale University Press,  

New Haven 1964)  

Fuller 

MANKIW, Nicholas G. Brief Principles  

of Macroeconomics  

Mankiw 



Statement of Claim– Team Xue  

 

iii 

 

(6th, South Western Dengage 

Learning, 2011) 

MCLACHLAN, Campbell, 

SHORE, Laurence 

International Investment 

Arbitration: Substantive 

Principles (Oxford 

University Press, Oxford 

2007) 

McLachlan/Shore 

MUCHLINSKI, Peter Multinational Enterprises 

and the Law (2nd , OUP, 

Oxford 2007)  

Muchlinski 

POTESTA, Michele  'State-to-State Dispute 

Settlement Pursuant  

to Bilateral Investment 

Treaties: Is There Potential?' 

in N. Boschiero et al (eds), 

International Courts and the 

Development of International 

Law (1st, TMC ASSER 

PRESS, The Hague 2013) 

Potesta 

SCHREUER, Christoph,  

WEINIGER, Matthew  

'Conversation Across Cases - 

Is There a Doctrine  

of Precedent in Investment 

Arbitration?' in Schreuer, 

Ortino and Muchlinski (eds) 

Oxford Handbook of 

International Investment Law  

(OUP, Oxford 2007)  

Schreuer/Weiniger 

SCHWARZENBERGER, 

Georg 

International Law as Applied 

by International Courts  

(1st, Stevens, London 1957) 

Schwarzenberger 

SORNARAJAH, 

Muthucumawarashwamy 

The International Law  

on Foreign Investment  

(3rd, Cambridge University 

Press, United States of 

America 2010) 

Sornarajah 

VILLINGER, Mark E. Commentary on the 1969 

Vienna Convention on the 

Law of Treaties  

Villinger 



Statement of Claim– Team Xue  

 

iv 

 

(1st, Martinus Nijhoff 

Publishers, Netherlands 

2009) 

WAIBEL, Michael Sovereign Defaults before 

International Courts  

and Tribunals (1st, 

Cambridge University Press, 

Cambridge 2011) 

Waibel  

WEERAMANTRY, Romesh Treaty Interpretation  

in Investment Arbitration 

(Oxford University Press, 

2012) 

Weeramantry 

II. ARTICLES 

Author  Reference Cited as 

BEESS UND CHROSTIN, 

Jessica 

'Sovereign Debt 

Restructuring and Mass 

Claims Arbitration before  

the ICSID, The Abaclat 

Case' [2012] HILJ  

Beess Und Chrostin 

BENNET, Steven 'Non-Binding Arbitration: 

An Introduction' [2006] DRJ  

Bennet 

BREKOULAKIS, Stavros  'The Effect of an Arbitral 

Award and Third Parties  

in International Arbitration: 

Res Judicata Revisited' 

[2006] Am Rev Int'l Arb  

Brekoulakis 

DAS, Udaibir, 

PAPAIOANNOU, Michael, 

TREBESCH, Christoph 

'Restructuring Sovereign 

Debt: Lessons from Recent 

History' (imf.org 2012) 

<http://www.imf.org/external

/np/seminars/eng/2012/fincri

ses/pdf/ch19.pdf> accessed 

15 August 2014 

Das/Papaioannou/Trebesch-

Lessons from History 

DAS, Udaibir, 

PAPAIOANNOU, Michael, 

'Sovereign Debt 

Restructurings 1950–2010: 

Literature Survey, Data,  

Das/Papaioannou/Trebesch-

Literature Survey 



Statement of Claim– Team Xue  

 

v 

 

TREBESCH, Christoph and Stylized Facts' [2012] 

IMF WP 

DE LY, Filip,  

SHEPPARD, Audley 

'Interim Report: "Res 

judicata" and Arbitration' 

[2004] ILA, Berlin 

Conference 1 

De Ly/Sheppard 

GAZZINI, Tarcisio 'General Principles of Law  

in the Field of Foreign 

Investment' [2009] JWIT 

Gazzini 

GUTHRIE, Benjamin 'Beyond Investment 

Protection: An Examination 

of the Potential Influence  

of Investment Treaties  

on Domestic Rule of Law' 

[2013] ILP  

Guthrie 

GROUSSOT, Xavier 

MINSSEN, Timo 

'Res Judicata in the Court  

of Justice Case-Law: 

Balancing Legal Certainty 

with Legality?' [2007] ECR 

Groussot/Minssen 

GAFFNEY, John,  

LOFTIS, Jasem 

'The "Effective Ordinary 

Meaning" of BITs and the 

Jurisdiction of Treaty-Based 

Tribunals to Hear Contract 

Claims' [2007] JWIT  

Gaffney/Loftis 

MANCIAUX, Sébastien  'The Notion of Investment: 

New Controversies' [2008] 

JWIT 

Manciaux 

MANN, Francis A. 'British Treaties for the 

Formation and Protection  

of Investment' [1981] BYIL  

Mann 

MARTINEZ-FRAGA, Pedro, 

SAMRA, Harout 

'The Role of Precedent  

in Defining Res Judicata  

in Investor-State Arbitration' 

[2012] Nw J Int'l L & Bus  

Martinez-Fraga/Samra 

PICHERACK, Roman John 'The Expanding Scope  

of the Fair and Equitable 

Treatment Standard: Have 

Picherack 



Statement of Claim– Team Xue  

 

vi 

 

Recent Tribunals Gone Too 

Far?' [2008] JWIT  

ROBERTS, Anthea 'State-to-State Investment 

Treaty Arbitration: A Hybrid 

Theory of Independent 

Rights and Shared 

Interpretative Authority' 

[2014] Harv Int'l L J 

Roberts 

SCHREUER, Christoph 'Diversity and Harmonization 

of Treaty Interpretation  

in Investment Arbitration' 

[2006] TDM 

Schreuer-Diversity 

SCHREUER, Christoph 'Fair and Equitable 

Treatment in Arbitral 

Practice' [2005] JWIT 

Schreuer-FET 

SWEET, Alec  'Investor-State Arbitration: 

Proportionality's New 

Frontier' [2010] Law & 

Ethics of Human Rights  

Sweet 

TROY, Daniel  'Toward a definition and 

critique of retroactivity' 

[2000] Alabama L Rev  

Troy 

TUDOR, Ioana 'The Fair and Equitable 

Treatment Standard  

in International Law of 

Foreign Investment' [2009] 

EJIL  

Tudor 

VASCIANNIE, Stephen  'The Fair and Equitable 

Treament Standard in 

International Investment Law 

and Practice' [1999] BYIL  

Vasciannie 

WALDRON, Jeremy 'The Concept and the Rule  

of Law' [2008] GA L Rev 

Waldron 

WRIGHT, Mark 'Sovereign Debt 

Restructuring: Problems  

and Prospects' [2012] HBLR  

Wright 



Statement of Claim– Team Xue  

 

vii 

 

III. MISCELLANEOUS 

Morgan Stanley  'Individual Investors - An 

Educational Look at Bond 

Credit Ratings' 

(morganstanleyindividual.co

m 2005) 

<https://www2.morganstanle

y.com/wealth/investmentsolu

tions/creditratings.asp> 

accessed 8 September 2014 

Morgan Stanley 

SCHREUER, Christoph 

REINISCH, August 

'CME Czech Republic BV 

v Czech Republic, Legal 

Opinion' [20 June 2002] 

CME – Legal Opinion 

UNCTAD 'Scope and Definition, 

UNCTAD Series on Issues  

in International Investment 

Agreements II' [2011] 

UNCTAD – Scope and 

Definition 

International Law 

Association 

'Sovereign Insolvency Study 

Group Report State 

Insolvency: Options for the 

Way Forward' [2010] 11 

ILA – Insolvency Report 

 

  



Statement of Claim– Team Xue  

 

viii 

 

LIST OF LEGAL SOURCES  

I. ARBITRAL AWARDS  

Origin Reference Cited as 

ICSID Abaclat and Others v The 

Argentine Republic,  

ICSID Case No ARB/07/5, 

Decision on Jurisdiction  

and Admissibility  

(4 August 2011) 

Abaclat 

ICSID ADC Affiliate Limited and 

ADC & ADMC Management 

Limited v The Republic of 

Hungary, ICSID Case No 

ARB/03/16, Award (2 

October 2006) 

ADC 

ICSID AES Corp v The Argentine 

Republic, ICSID Case No 

ARB/02/17, Decision on 

Jurisdiction (26 April 2005) 

AES 

ICSID Ambiente Ufficio SpA and 

Others v The Argentine 

Republic, ICSID Case No 

ARB/09/8, Decision on 

Jurisdiction and 

Admissibility  

(8 February 2013) 

Ambiente 

ICSID Azurix Corp v The Argentine 

Republic, ICSID Case No 

ARB/01/12, Award  

(14 July 2006) 

Azurix - Award 

ICSID Azurix Corp v The Argentine 

Republic, ICSID Case No 

ARB/01/12, Jurisdiction (8 

Azurix - Jurisdiction 



Statement of Claim– Team Xue  

 

ix 

 

December 2003) 

ICSID Bayindir Insaat Turizm 

Ticaret Ve Sanayi AS v 

Islamic Republic of 

Pakistan, ICSID Case No 

ARB/03/29, Jurisdiction (14 

November 2005) 

Bayindir 

ICSID Bureau Veritas, Inspection, 

Valuation, Assessment and 

Control, BIVAC BV v The 

Republic of Paraguay, 

ICSID Case No ARB/07/9, 

Jurisdiction (29 May 2009) 

BIVAC 

ICSID Caratube International Oil 

Company LLP v Republic of 

Kazakhstan, ICSID case No 

ARB/08/12, Award (5 June 

2012) 

Caratube 

ICSID CMS Gas Transmission 

Company v The Argentine 

Republic, ICSID Case No 

ARB/01/8, Award (12 May 

2005) 

CMS 

ICSID Ceskoslovenska Obchodni 

Banka AS v The Slovak 

Republic, ICSID Case No 

ARB/97/4, Decision of the 

Tribunal on Objections to 

Jurisdiction (24 May 1999) 

CSOB 

ICSID Deutsche Bank AG v Sri 

Lanka, ICSID Case No 

ARB/09/02, Award (31 

October 2012) 

Deutsche Bank 



Statement of Claim– Team Xue  

 

x 

 

ICSID Electrabel SA v Hungary, 

ICSID Case No ARB/07/19, 

Decision on Jurisdiction, 

Applicable Law and 

Liability (30 November 

2012)  

Electrabel 

ICSID Enron Corporation and 

Ponderosa Assets LP v The 

Argentine Repulic, ICSID 

Case No ARB/01/3, Award, 

(22 May 2007) 

Enron 

ICSID Fedax NV v The Republic of 

Venezuela, ICSID Case No 

ARB/96/3, Decision of the 

Tribunal on Objections the 

Jurisdiction (11 July 1997) 

Fedax 

ICSID Impregilo SPA v The 

Argentine Republic, ICSID 

Case No ARB/07/17, Award 

(21 June 2011) 

Impregilo - Argentina 

ICSID Impregilo SPA v Islamic 

Republic of Pakistan, ICSID 

Case No ARB/03/3, 

Jurisdiction (22 April 2005) 

Impregilo – Pakistan 

ICSID LG&E Energy Corp, LG&E 

Capital Corp and LG&E 

International Inc v The 

Argentine Republic, ICSID 

Case No ARB/02/01, Award 

(25 July 2007) 

LG&E 

ICSID Mondev International Ltd 

v United States of America, 

ICSID Case No 

ARB(AF)/99/2, Award (11 

Mondev 



Statement of Claim– Team Xue  

 

xi 

 

October 2002) 

ICSID MTD Equity Sdn. Bhd. 

and MTD Chile SA v 

Republic of Chile, ICSID 

Case No ARB/01/7 (25 May 

2004) 

MTD 

ICSID PSEG Global, Inc, The 

North American Coal 

Corporation, and Konya 

Ingin Electrik Üretim ve 

Ticaret Limited Sirketi v 

Republic of Turkey, ICSID 

Case No ARB/02/5, 

Jurisdiction (4 June 2004) 

PSEG 

ICSID SGS Société Générale de 

Surveillance v Islamic 

Republic of Pakistan, ICSID 

Case No ARB/01/13, 

Jurisdiction (6 August 2003) 

SGS - Pakistan 

ICSID SGS Société Générale de 

Surveillance v Republic of 

Paraguay, ICSID Case No 

ARB/07/29, Jurisdiction (12 

February 2010) 

SGS - Paraguay 

ICSID Siemens AG v The Argentine 

Republic, ICSID Case 

No ARB/02/08, Award (17 

January 2007) 

Siemens 

ICSID Técnicas Medioambientales 

Tecmed, SA v The United 

Mexican States, ICSID Case 

No ARB(AF)/00/2, Award 

(29 May 2003) 

Tecmed 



Statement of Claim– Team Xue  

 

xii 

 

ICSID TSA Spectrum de Argentina 

SA v The Argentine 

Republic, ICSID Case No 

ARB/05/5, Award (19 

December 2008) 

TSA 

ICSID Compañía de Aguas del 

Aconquija SA and Vivendi 

Universal SA v The 

Argentine Republic, ICSID 

Case No ARB/97/3, 

Annulment (3 July 2002) 

Vivendi I Annulment 

LCIA Occidental Exploration and 

Production Company v The 

Republic of Ecuador, LCIA 

Case No UN3467, Final 

Award (1 July 2004)  

Occidental 

PCA Romak SA (Switzerland) v 

The Republic of Uzbekistan, 

PCA Case No AA280, 

Award (26 November 2009) 

Romak 

PCA Saluka Investments BV v 

Czech Republic, PCA Case, 

Partial Award (17 

May 2006) 

Saluka 

Ad hoc arbitration CME Czech Republic BV v 

Czech Republic, 

UNCITRAL Arbitration, 

Partial Award (20 June 

2002) 

CME – Partial Award 

 

  



Statement of Claim– Team Xue  

 

xiii 

 

II. INTERNATIONAL COURT CASES 

Origin Reference Cited as 

ICJ Gabčikovo-Nagymaros 

Project (Hungary v 

Slovakia), ICJ Case, 

Judgment (25 September 

1997) 

Gabčikovo 

ICJ Case Concerning Oil 

Platforms (Islamic Republic 

of Iran v United States of 

America), ICJ Case, Separate 

Opinion of Judge Rosalyn 

Higgins (12 December 1996) 

Oil Platforms 

PCIJ Interpretation of Judgments 

Nos 7 & 8 Concerning the 

Case of the Factory at 

Chorzow, 1927 PCIJ (Ser A) 

No 11, 27 

Chorzow Factory 

PCIJ Interpretation of Judgments 

Nos 7 & 8 Concerning the 

Case of the Factory at 

Chorzow, 1927 PCIJ (Ser. 

A) No 11, 23 (Dissenting 

Opinion of Judge Anzilotti) 

Chorzow Factory - Dissent 

 

III. TREATIES 

 

Origin Reference Cited as 

United Nations  Vienna Convention on the 

Law of Treaties (Vienna, 

opened for signature 23 May 

1969, entered into force 27 

January 1980, 1155 UNTS 

331) 

VCLT 



Statement of Claim– Team Xue  

 

xiv 

 

Canada – People’s Republic 

of China 

Agreement Between the 

Government of Canada and 

the Government of the 

People's Republic of China 

for the Promotion and 

Reciprocal Protection of 

Investments  

Canada – China BIT 

 

  



Statement of Claim– Team Xue  

 

xv 

 

 

LIST OF ABBREVIATIONS  

Abbreviation Meaning 

App 1 

Appendix 1, Agreement between the Corellian 

Republic and The Federal Republic of Dagobah for the 

Promotion and Protection of Investment from 30 June 

1992 

App 2 

Appendix 2, Award of the Arbitral Tribunal of PCA 

between The Corellian Republic and the Federal 

Republic of Dagobah from 29 April 2003 

App 3 

Appendix 3, dissenting opinion by professor Andreas 

Jeger from 18 June 2003 to the Award of the Arbitral 

Tribunal of PCA between The Corellian Republic and 

the Federal Republic of Dagobah from 29 April 2003 

App 4 

Appendix 4, The Global Financial Herald from  

12 December 2011 

App 5 

Appendix 5, Sovereign Restructuring Act No. 45/12 

approved by The Congress of the Federal Republic  

of Dagobah 

App 6 (RfA) 

Appendix 6, Request for Arbitration on 30 August 

2013 

App 6 (Answer) 

Appendix 6, Answer to the Request for Arbitration  

on 4 October 2013 

App 6 (PO1) 

Appendix 6, Procedural Order No 1 issued on  

3 February 2014 

App 6 (PO2) 

Appendix 6, Procedural Order No 2 issued on 23 June 

2014 



Statement of Claim– Team Xue  

 

xvi 

 

App 7 

Appendix 7, Procedural Order No 3 issued on  

1 September 2014 

Art. / Arts. article / articles 

BIT 

Agreement between the Corellian Republic and  

The Federal Republic of Dagobah for the Promotion 

and Protection of Investment from 30 June 1992 

2001 Bonds sovereign bonds issued by Dagobah in 2001 

2003 Bonds sovereign bonds issued by Dagobah in 2003 

2012 Bonds sovereign bonds issued by Dagobah in 2012 

CAC collective action clause contained in the 2012 Bonds 

CIL customary international law 

Claimant / Calrissian Calrissian & Co., Inc. 

Corellia Corellian Republic 

e.g. exempli gratia (for example) 

Facts uncontested facts 

FET fair and equitable treatment 

Financial Crisis global financial crisis of 2008 

First Crisis 

the first economic crisis of Dagobah that started  

in early 2001 and lasted for 2,5 years 

First IMF Recommendation recommendation issued by IMF during the First Crisis 



Statement of Claim– Team Xue  

 

xvii 

 

FSC forum selection clause contained in the 2003 Bonds 

i.e. id est (that is) 

IMF International Monetary Fund 

No. Number 

p / pp page / pages 

para / paras paragraph / paragraphs 

Parties the Claimant and the Respondent 

PCA Award 

Award of the Arbitral Tribunal of PCA between  

The Corellian Republic and the Federal Republic  

of Dagobah from 29 April 2003 

PCA Tribunal the tribunal that rendered the PCA Award  

Preamble 

Preamble to the Agreement between the Corellian 

Republic and The Federal Republic of Dagobah for  

the Promotion and Protection of Investment from 30 

June 1992 

Respondent / Dagobah Federal Republic of Dagobah 

Second Crisis 

the second economic crisis of Dagobah that started  

at the beginning of 2010  

Second IMF Recommendation 

recommendation issued by IMF during the Second 

Crisis on 14 September 2011 

SRA Sovereign Restructuring Act No. 45/12  

Tribunal Arbitral Tribunal in the present case 



Statement of Claim– Team Xue  

 

1 

 

STATEMENT OF FACTS  

1. Calrissian & Co., Inc. (the “Claimant”) is a hedge fund incorporated under the laws  

of Corellian Republic (“Corellia”).1 In 2005, it acquired a number of the 2003 Bonds  

in the secondary market in Corellia.2   

2. The Federal Republic of Dagobah (the “Respondent”) is an emerging market with close 

ties to Corellia. In 1992, Corellia and Dagobah concluded the Agreement  

for the promotion and protection of investment (the “BIT”).3 

3. In the first half of 2001, the Respondent experienced the First Crisis resulting from  

the Respondent’s expansive borrowing on international financial markets,  

high government expenditures and its failure to address the pressing issue of massive 

tax evasion.4  

4. In May 2001, to combat the crisis, the Respondent resorted to the restructuring  

of its sovereign debt to combat the crisis.5 It launched a bonds exchange offer as a result 

of which the Respondent’s bondholders lost as much as 50% of the bonds’ net present 

value.6  

5. In second half of 2001, Corellia engaged in diplomatic negotiations with  

the Respondent to protect its bondholders and its own economy from the negative 

impact of the Respondent’s debt restructuring.7 In these Corellia sought to clarify 

whether the definition of an investment under the BIT also included sovereign bonds  

as there was no express reference to them in the BIT and, therefore, whether Corellian 

bondholders are entitled to the protection provided in the BIT.8  

6. Since these negotiations yielded no result, Corellia initiated arbitral proceedings before 

the PCA requesting the PCA to resolve the interpretation issue.9  

7. On 29 April 2003, the PCA Tribunal rendered a majority decision holding  

that sovereign bonds were investments within the definition of the BIT.10  

                                                 
1 Facts, p 4, para 22. 
2 App 6 (PO2), p 49, para 11.  
3 Facts, p 1, para 2. 
4 Id., p 1, para 3.  
5 Id., p 1, para 4. 
6 Id. 
7 Id., p 2, para 7. 
8 Id., p 2, para 6. 
9 Id., p 2, para 8. 
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Thus bondholders from both countries were entitled to its protection and could resort  

to the investor-State dispute settlement provisions included in it.11 

8. On 19 May 2003, dissenting opinion of Prof. Andreas Jeger was presented.  

In his opinion Prof. Jeger expressed the view that sovereign bonds could not constitute 

an investment within the definition of the BIT.12 The Respondent never challenged  

the PCA Award.13 

9. In 2005 the Claimant acquired the 2003 Bonds. At the time of their acquisition,  

the Respondent’s economy was deemed safe to invest in.14  

10. In 2010, two years after the outbreak of the global financial crisis, the Respondent 

descended in the Second Crisis.15 Its sovereign debt reached an unsustainable level once 

again and there was mounting concern among investors that second sovereign crisis 

would follow soon after.16  

11. On 14 September 2011, the IMF issued the Second IMF Recommendation suggesting  

the implementation of a new sovereign debt restructuring.17 

12. On 28 May 2012, two years after the outbreak of the Second Crisis and four years after 

the outbreak of the global economic crisis in general, the Respondent enacted the SRA 

applying to all bonds issued prior to 31 December 2011 by the Respondent’s 

government and governed by the Respondent’s law.18  

13. The SRA introduced a new and unexpected mechanism facilitating the modification  

of terms of the bonds. It newly enabled terms modification binding on all bondholders 

provided that a qualified majority of owners of 75%19 of the aggregate nominal value  

of all outstanding bondholders agreed to the modification, thus significantly lowering 

                                                                                                                                                         
10 App 2, p 16.  
11 App 2, p 15.  
12 App 3, p 20. para 155. 
13 App 6 (PO2), p 48, para 10.  
14 App 4, p 21.  
15 Facts, p 3, para 14. 
16 Id. 
17 Facts, p 3, para 15. 
18 App 5, p 23, Art 1 (1) a. 
19 Id., p 25, Art 2. 
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the threshold. Prior to the adoption of the SRA, agreement of all bondholders  

was required.20  

14. On 29 November 2012, the Respondent launched a new bond exchange offer  

that allowed the bondholders to exchange the 2003 Bonds for the 2012 Bonds.21  

As a result of this exchange the bondholders lost as much as 30% of the net value  

of the outstanding value of the 2003 Bonds.22 

15. The 2012 Bonds contained new and restrictive bond terms. The 2003 Bonds were 

governed by the Respondent’s law and the Respondent’s municipal courts had 

 the exclusive jurisdiction over the disputes arising from the bonds.23 In contrast to this, 

the 2012 Bonds were governed by the law of Kingdom of Yavin and Yavin courts were 

designed as forum for resolution of any disputes relating to the bonds.24   

16. Furthermore, the 2012 Bonds introduced the collective action clause (the “CAC”), 

which requires the bondholders to gather at least 20% of the nominal value  

of all outstanding bonds to be able to take legal actions or modify the bonds’ terms. 25 

Such requirement was absent in the 2003 Bonds.26 

17. On 12 February 2013, the bonds exchange took place as 85% of all outstanding 

bondholders accepted the offer.27 As a result of the necessary majority28 decision,  

the Claimant, while being a holdout minority bondholder,29 was forced to participate  

in the bond exchange and thus incurred major losses. 

  

                                                 
20 Facts, p 4, para 21.  
21 Facts, p 3, para 18. 
22 Id.  
23 Id., p 4, para. 20.  
24 Id.  
25 Id., p 4, para 21.  
26 Id., p 4, para 20.  
27 Id., p 3, para 19.  
28 Id., p 3, para 17. 
29 Id., p 4, para 22.  
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PART ONE: PRELIMINARY ISSUES  

I. The Tribunal cannot decide on the issues covered by the PCA Award 

1. For a bondholder to be able to rely on the protection expressed in the BIT, sovereign 

bonds must be considered an investment under Art. 1 BIT.  The PCA Tribunal  

has rightfully interpreted the BIT when it held, that sovereign bonds are investment.  

This question, therefore, is not to be decided again. 

2. The Claimant argues that the Tribunal cannot decide on the issues already decided 

in the PCA Award for the following three reasons: A. the PCA Award has res judicata 

effect on the Tribunal and, therefore, this issue cannot be re-litigated; B. the parties  

to the BIT have agreed that the decision rendered by the PCA Tribunal will be binding; 

and C. the PCA Award did not amount to an amendment of the BIT, but provided  

an interpretation of its meaning. Alternatively, D. even if the Tribunal should find that 

the PCA Award is not formally binding, the Claimant submits that it should be followed 

anyway.  

A. The Tribunal cannot decide on the matter covered by the PCA Award 

because of res judicata effect 

3. The Tribunal cannot decide again whether sovereign bonds are investment, because this 

matter has already been rightfully decided. Therefore, the res judicata principle applies. 

4. General principles of law are agreed to be a source of law in investment disputes  

on the State-to-State level as well as on the investor-State level.30 The principle  

of res judicata is generally accepted as a general principle of international law  

and as such is applicable in international judicial proceedings.31 This principle was 

referred to in the Chorzow Factory as a “general principle of law recognized  

by civilized nations”.32  

                                                 
30 T Gazzini, 'General Principles of Law in the Field of Forreign Investment' [2009] JWIT 103, 115. 
31 B Cheng, General Principles of Law as Applied by International Courts and Tribunals (1st, Cambridge 

University Press New York, USA 2006) 336;  F De Ly, A Sheppard, 'Interim Report: "Res judicata" and 

Arbitration' [2004] ILA, Berlin Conference 1, 18. 
32 Interpretation of Judgments Nos 7 & 8 Concerning the Case of the Factry at Chorzow, 1927 PCIJ (Ser A) No 

11, 27. 
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5. Res judicata is primarily a principle of legal certainty as it assures “the stability of law 

and legal relation by preventing the never-ending reassessment of disputes”.33  

It thus prevents the defendant from having to defend the same claim repeatedly.34 

6. It is also a principle of judicial economy as it would be costly to re-litigate what was 

already decided.35 Therefore the purpose of the Art. 7 BIT is also an economic one.  

7. Res judicata principle requires triple identity test to be fulfilled. There must  

be (i) the identity in the matter sued; (ii) the identity of cause of action;  

and (iii) the identity of parties.36 

8. The identity test requires that all three requirements as set out in the previous paragraph 

are met to a substantial degree as  

“[i]n order to avoid unnecessary re-litigation of already decided 

disputes it is necessary to look at the underlying nature of a dispute 

and not at its formal classification. Thus what may not appear  

to be literally identical, may be substantially identical.”37  

9. In the present dispute, all of the requirements are fulfilled. 

i. The matter sued in the present case is the same as in the PCA case 

10. The res judicata principle applies when the “matter in dispute” or “petitum” of two 

claims is the same.38 To fulfill the identical “object” (petitum) requirement, the same 

type of relief must be sought in different proceedings.39 The Respondent claims that  

the PCA Award does not concern the 2003 Bonds, which are the subject matter  

of the present case, and is restricted only to the First Crisis. 40 That claim, however,  

is completely without merits. 

11. The PCA Tribunal had the authority to interpret the BIT based on rt. 7 BIT. This article 

states that any dispute concerning the interpretation or application of the BIT can  

                                                 
33 X Groussot, T Minssen, 'Res Judicata in the Court of Justice Case-Law: Balancing Legal Certainty with 

Legality?' [2007] ECR 385, 388. 
34 Id. 
35 C Shreuer, A Reinisch 'CME Czech Republic BV v Czech Republic, Legal Opinion' [20 June 2002], 5. 
36 P J Martinez-Fraga, H J Samra, 'The Role of Precedent in Defining Res Judicata in Investor-State Arbitratiom' 

[2012] Nw. J Int'l L & Bus 419, 421; M Dimsey, The Resolution of International Investment Disputes (1st, 

Eleven International Publishing, Utrecht 2008) 89; Interpretation of Judgments Nos. 7 & 8 Concerning the Case 

of the Factory at Chorzow,1927 PCIJ (Ser. A) No 11, 23 (dissenting opinion of Judge Anzilotti). 
37 CME – Legal Opinion, p 24. 
38 Cheng, p 342; De Ly/Sheppard, p 20. 
39 CME – Legal Opinion, p 17. 
40 Facts, pp 4-5, para 25. 
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be submitted to an arbitral tribunal for binding decision.41 Corellia commenced  

the arbitral proceedings before the PCA Tribunal.42 

12. The PCA Award reads that “sovereign debt bonds issued by State parties to the treaty 

qualify as 'investments' within the meaning of BIT”.43 To find out the meaning  

of the decision, general rules of interpretation apply. These rules are mainly looking  

at the ordinary meaning, not interpreting in isolation, but instead using the contextual 

interpretation and interpretation in the light of the object and purpose of the provision. 

13. There is nothing that would restrict the meaning of the PCA Award only to the 2001 

Bonds or the First Crisis.44 Giving the ordinary meaning to the statement of the PCA 

Tribunal, it follows that the Tribunal did not intend to restrict the interpretation  

to the current situation. Rather it meant to provide a generally-worded binding 

interpretation which shall be used in future cases. Furthermore, the PCA Award does 

not mention the 2001 Bonds or the effect of the First Crisis at all. Contextually, there  

is nothing that would imply such restriction.  

14. Lastly, the object and the purpose of Art. 7 BIT is to provide a binding interpretation  

of the BIT as in its second paragraph there is expressly stated that the decision  

is to be binding.45  By rendering an ad hoc decision, the PCA Tribunal would  

not honour this purpose.  

15. For the above stated reasons, the matter sued is identical in both cases, because by using 

such general language, all sovereign bonds including the 2003 Bonds are covered  

by the PCA Award which has been shown through application of general rules  

of interpretation. 

ii. The cause of action in the present case is the same as in the PCA case 

16. The identity of the cause of action means the claims are based on the same legal 

grounds.46 The cause of action in both proceedings is substantially identical as both 

claims are based on the same treaty. 

                                                 
41 App 1, p 10, Art 7 (2). 
42 Facts, p 2, para 8. 
43 App 2, p 16. 
44 Id. 
45 App 1, p 10, Art 7 (2). 
46 Martinez-Fraga/Samra, p 421. 
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17. Corellia commenced the PCA arbitral proceedings against the Respondent to interpret  

a provision of the BIT.47 Identically, the claims raised before this Tribunal are based  

on the same BIT.48 In both cases, the question asked is whether sovereign bonds  

are an investment within the meaning of the same BIT, therefore, whether sovereign 

bonds can be subsumed under Art. 1 BIT.49  

18. The Claimant agrees that while the present case is primarily a claim for damages  

as the Respondent breached the FET standard, the claim also partially concerns  

the interpretation issue as to whether sovereign bonds are investment within  

the meaning of Art. 1 BIT. 

19. As both proceedings are based on the same BIT and concern the interpretation  

of Art. 1 BIT, there is a substantial identity of legal grounds and therefore an identity  

of cause of action. 

iii. The parties in the dispute fulfil the requirement of the identity  

of parties 

20. The requirement of the identity of parties is fulfilled, because diplomatic protection 

applies in spite of the existence of the BIT. Therefore, the claim in the present dispute 

could have been brought by Corellia as well. 

21. Despite an existing bilateral investment treaty between States, containing  

an investor-State arbitration clause, a diplomatic protection claim may still be brought 

by a State on behalf of its citizens.50 

22. In the present case, Art. 7 BIT provides that the State is entitled to commence an arbitral 

proceedings concerning application of the BIT.51 Application is understood  

as concerning the issue “whether particular actions or measures taken by a treaty party 

violate the treaty’s requirement”.52 This allows the State to “bring a diplomatic 

protection claim on behalf of its investors for a treaty violation”.53  

                                                 
47 Facts, p 2, para 8. 
48 Id., p 4, para 22. 
49 Facts, p 2, paras 7-8; App 6 (RfA), p 29, para 9. 
50 A Roberts, 'State-to-State Investment Treaty Arbitration: A Hybrid Theory of Independent Rights and Shared 

Interpretative Authority' [2014] Harv Int'l L J 1, 7. 
51 App 1, p 10, Art 7 (2). 
52 Roberts, p 6. 
53 Id., p 7. 
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23. Therefore, Corellia could have commenced this proceedings on behalf of the Claimant 

and thus provide diplomatic protection to it. Such proceedings would result in the same 

award with the same binding result. Had the arbitration been commenced by Corellia, 

the parties to the dispute would be considered identical with the parties in the PCA 

proceedings. This would be cause of the PCA Award having the res judicata effect  

on this Tribunal without any further discussion. For this reason, the Tribunal should  

not distinguish between this scenario and the present case, as it would lead  

to “punishment” of the Claimant, as an investor, for deciding to take the shorter  

and more efficient way when it brought suit against the Respondent directly.  

24. Furthermore, international law does not construe the requirement of the identity  

of parties strictly in the way that the claim must be submitted by the same claimant 

against the exact same respondent.54 Even third parties may rely on the doctrine  

of res judicata if they enjoy a high degree of identification with the real parties through 

the privity theory.55 The real parties are then considered to represent the third parties  

in the arbitration.56 

25. The concept of privity is understood as 

“the relationship between a party to a suit and a person who was not  

a party, but whose interest in the action was such that he will be bound 

by the final judgment as if were a party.”57 

26. In the present case, the Claimant is a corporation incorporated in Corellia,  

the claimant in the PCA proceedings.58 Corellia commenced the PCA Arbitration when 

pressured by the demands of its nationals.59 Thus Correlia represented its nationals  

in the PCA Arbitration, because it was the interest of Corellian nationals in question  

as the PCA Tribunal dealt with their possible protection under the BIT. 

27. Furthermore, the PCA Award states that: “bondholders may resort to international 

arbitration pursuant to Article 8 of the BIT”.60 The PCA Tribunal expected the third 

parties to rely on it and the third parties are bound by the award as if they were real 

                                                 
54 De Ly/Sheppard, p 21; S Brekoulakis, 'The Effect of an Arbitral Award and Third Parties in International 

Arbitration: Res Judicata Revisited' [2006] Am Rev Int'l Arb 177, 192. 
55 Brekoulakis, p 194; CME – Legal Opinion, p 15. 
56 CME – Legal Opinion, p 15 
57 Id., p 16. 
58 Facts, p 4, para 22. 
59 Id., p 2, para 6. 
60 App 2, p 16. 
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parties. Therefore, there is privity between Corellia and its nationals and those nationals 

can then rely on the PCA Award. 

28. The Parties in the present case enjoy a high degree of identification with the parties  

of the PCA case and the interest on the bondholders in the PCA proceedings was such 

that they will be bound by the final judgment as if they were a party to the PCA 

arbitration. 

29. For all the above stated reasons, the PCA Award has res judicata effect on the Tribunal. 

Therefore, the Tribunal is bound to follow it and cannot re-litigate what has already 

been decided. 

B. The PCA Award is binding on the Tribunal because of the will of the parties 

to the BIT 

30. The relationship between parties to the arbitral proceedings and the arbitral tribunal  

is one of a principal-agent relationship which is to be constructed from the freedom  

of contract principle.61 Principals, the parties to the BIT, are free to choose  

the governing law, the arbitrator and also the nature of the award.62 As the parties may 

agree on having the non-binding arbitration settlement,63 they are also free to choose  

the binding effect of the award. 

31. The parties to the BIT agreed that the PCA Tribunal would be entitled to interpret  

the BIT.64 Furthermore, the States agreed that an award issued by the PCA Tribunal 

would be of a binding character.65 The interpretation must be distinguished from  

the application. The interpretation solely “concerns the determination of the meaning  

of particular treaty provisions”.66 Therefore, the Tribunal should follow the will  

of the parties to the BIT and regard the PCA Award as a binding and interpretative 

instrument. 

32. Pursuant to Art. 31 (1) VCLT a treaty is to be interpreted in good faith, in accordance 

with the ordinary meaning of its terms and in the light of its object and purpose.  

The interpretation regarding the object and purpose often leads to constructions 

                                                 
61 A S Sweet, 'Investor-State Arbitration: Proportionality's New Frontier' [2010] Law & Ethics of Human Rights 

48, 55. 
62 Id. 
63 S C Bennet, 'Non-Binding Arbitration: An Introduction' [2006] DRJ 1. 
64 App 1, p 10, Art 7. 
65 Id. 
66 Roberts, p 6. 



Statement of Claim– Team Xue  

 

10 

 

favourable to the investor.67 This is based firstly on the interpretation with regards  

to the heading of the treaty that says: “agreement for the promotion and protection  

of investments”.68 Furthermore, the object and the purpose can be also found  

in the preamble to the treaty69, and effective ordinary meaning needs to be taken  

into account as well.70 

33. In Art. 7 (2) BIT the States concluded:  

“If a dispute between the Parties cannot be thus settled, it shall, upon 

the request of either Party, be submitted to an arbitral tribunal  

for binding decision.”71 (emphasis added) 

34. This applies to any dispute between the Parties to the BIT concerning the interpretation 

or application of the BIT.72 

35. Clauses like Art. 7 (2) BIT are fairly common in international treaties.73 Their purpose 

is according to the preamble to the BIT to give contracting parties effective means  

of asserting claims and enforcing rights.74 Similar clauses can either prevent future 

disputes, or render their outcome more predictable. An award stemming from such 

clause can only establish legal certainty regarding a future interpretation of a treaty  

if it binds every future interpreter and every future party of the given interpretation 

dispute.  

36. The term “binding” used in Art. 7 (2) BIT signifies that an award issued by the PCA 

Tribunal shall establish an authoritative interpretation of a disputed term. For reasons 

described above, the term “binding” cannot mean merely binding for parties  

of the original dispute, but also it should be binding on the tribunals in future  

investor-State arbitrations as it is the will of the parties to the BIT. The purpose  

of this clause can only be achieved in this way since it is there to provide effective 

means of asserting claims and enforcing rights. These effective means are that  

                                                 
67 C Schreuer, 'Diversity and Harmonization of Treaty Interpretation in Investment Arbitration' [2006], 3. 
68 J P Gaffney, J L Loftis, 'The "Effective Ordinary Meaning" of BITs and the Jurisdiction of Treaty-Based 

Tribunals to Hear Contract Claims' [2007] JWIT 5, 10. 
69 Id. 
70 Schreuer - Diversity, p 4. 
71 App. 1, p 10, Art 7 (2).  
72 Gaffney/Loftis, p 6. 
73 M Potesta, 'State-to-State Dispute Settlement Pursuant to Bilateral Investment Treaties: Is There Potential?' in 

N Boschiero et al (eds), International Courts and the Development of International Law (1st, TMC ASSER 

PRESS, Hague 2013), 755. 
74 App 1, p 7, Preamble. 
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an investors may rely on the interpretative award and be thus is sure that he is entitled  

to the protection of the BIT. 

37. In the present case, Corellia invoked Art. 7 (2) BIT as the States were not able to decide 

whether sovereign bonds constituted an investment.75 Corellia’s attempt  

for interpretation of the BIT would be utterly useless if the award does not have binding 

effect on future cases. Based on the good faith interpretation contained  

in Art. 31 VCLT, the treaty must be construed in the way that “treaty terms were 

intended to mean something, rather than nothing”.76 Arguing ad absurdum if the award 

had no binding effect on future tribunals, it would completely lose any meaning.  

The only way the clause can achieve its purpose, which in the given case is protecting 

Corellian bondholders and providing effective means of asserting claims and enforcing 

rights, is that it has to be binding in every case when the term “investment”  

is to be interpreted. 

38. In order to give a full meaning to Art. 7 (2) BIT, the Tribunal should follow  

the PCA Award as the Parties to the BIT intended. 

C. The Respondent’s assertion that the PCA Award amounted  

to an amendment is without merits 

39. The parties to the BIT consented that a PCA tribunal may issue a binding interpretation 

of the BIT. The parties to the BIT thus foresaw in Art. 7 (2) BIT that a third party would 

be given power to clarify meaning of the wording they agreed on. This conduct does  

not amount to an amendment of the BIT; it only reveals the meaning the BIT had from 

the beginning. 

40. The Respondent alleges that the PCA Award amounted to the amendment of the BIT.77 

Yet the Respondent never challenged the PCA Award on these or any other grounds.78 

This is the first time the Respondent claims that the PCA Award is against the rules  

of international law. 

                                                 
75 Facts, p 2, para 7. 
76 M E Villinger, Commentary on the 1969 Vienna Convention on the Law of Treaties (1st, Martinus Nijhoff 

Publishers, Netherlands 2009) 425. 
77 App 6 (Answer), p 35, para 7. 
78 App 6 (PO2), p 48, para 10. 
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41. When the parties to the BIT agreed that a PCA tribunal would be entitled to interpret  

the BIT, they sanctioned a way to give meaning to the BIT’s text.   The PCA Award did 

not amend the BIT. 

42. For these reasons, the PCA Award is in accordance with international law. It did  

not violate any of the principles of international law as the interpretation was conducted 

fully in accordance with the provision of the BIT, which means it complied  

with the procedure the Respondent agreed to by signing the BIT. 

D. If the Tribunal finds that the PCA Award is not binding, the Claimant 

argues that it should be followed anyway 

43. “Reliance on past decisions is a fundamental feature of any orderly decision process.”79 

There can be little doubt that reliance on past decisions helps legal certainly  

and authority of such decisions.80  

44. The Tribunal should follow the PCA Award as it is the most persuasive decision 

available. In international arbitration, tribunals scrutinize previous decisions of various 

tribunals to form sound opinions.81 Logically, the more similar the fact pattern  

of the award is to the present case, the more relevant and thus persuasive the tribunals 

find it. 

45. In AES, the tribunal found that even though the court is not bound by the decision, such 

decision is highly persuasive because “decisions on jurisdiction dealing with the same 

or very similar issues may at least indicate some lines of reasoning of real interest”.82 

46. Similarly, in the present case the decision should be regarded as highly persuasive since 

it concerns the sovereign bonds issued by the same State under practically identical 

circumstances. Furthermore, the cause of action of the present case concerns the same 

BIT as the PCA case. Moreover, one of the parties to the dispute is identical  

and the other is a company incorporated in the State that was the party to the PCA case, 

which represented the same interest. It is more than certain that there is no award that  

is more similar to the present case than the PCA Award. 

                                                 
79 C Schreuer, M Weiniger, 'Conversation Across Cases - Is There a Doctrine of Precedent in Investment 

Arbitration?' [2007] 1, 1. 
80 Id. 
81 Id. 
82 AES Corp v The Argentine Republic, ICSID Case No ARB/02/17, Decision on Jurisdiction (26 April 2005) 

para 80. 
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47. Therefore, the Tribunal should find the PCA Award to be highly persuasive  

and, therefore, follow it as there is no decision that is more similar to the present case. 

48. For all the above mentioned reasons, the Tribunal cannot decide on the issues covered 

by the PCA Award as it has the res judicata effect. Furthermore, the will of the Parties 

is such that the PCA Award is binding on this Tribunal. Alternatively, the PCA Award 

should be followed anyway as it is the factually closest case available. 

II. The Tribunal has jurisdiction over the dispute 

49. Even if the Tribunal holds itself not bound by the PCA Award,  

the Tribunal has jurisdiction over the present case. The present case constitutes a “legal 

dispute between an investor of one Party and the other Party” arising “in connection 

with an investment” since A. the 2003 Bonds are an investment and B. the Claimant  

is an investor under the BIT. Furthermore, C. the PCA Award constitutes  

a supplementary means of interpretation within the meaning of Art. 32 VCLT. 

A. The 2003 Bonds are an investment within the meaning of the BIT 

50. The 2003 Bonds have all the characteristics of an investment stipulated in Art. 1 BIT 

and therefore they should be treated as one. Art. 1 BIT defines an investment as:  

“[E]very asset that an investor owns or controls, directly or indirectly, 

that has the characteristics of an investment, including […]  

the commitment of capital or other resources, the expectation of gain 

or profit, or the assumption of risk. Forms that an investment may take 

include […].”83 

51. Furthermore, an investment must exhibit a sufficient territorial link by being made  

by a national of one Party “in the territory of the other Party”.84 

52. The Claimant will demonstrate that (i) the list of forms of investments contained  

in Art. 1 BIT is non-exhaustive, therefore the 2003 Bonds may fall within its scope,  

(ii) issuing of the 2003 Bonds amounted to the commitment of capital, (iii) the risk 

connected with ownership of the 2003 Bonds and its acquisition is not an ordinary 

commercial risk, (iv) interest payment constitutes a profit and that (v) the investment 

was made in the Respondent’s territory.  

  

                                                 
83App 1, p 7, Art 1. 
84 Id. 
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i. The 2003 Bonds fall within the scope of Art. 1 BIT as the list of forms 

of investments is non-exhaustive  

53. In the Respondent’s view, since the sovereign bonds in general are not explicitly 

included in the allegedly exhaustive list of forms of investments in Art. 1 BIT,  

they cannot be deemed as an investment.85 Accordingly, the dispute cannot constitute  

an “investment dispute” under Art. 8 BIT.86 Such a submission does not withstand 

further scrutiny.  

54. Generally, to interpret a treaty, the Art. 31 VCLT applies.87 Furthermore, several 

approaches on how to define an investment in an international investment treaty exist.88 

These include a closed-list89 and an asset-based definition90. The closed-list definition 

expressly enumerates assets that shall be deemed investments, typically by providing 

their exhaustive list.91 In contrast to this, the asset-based definition accords protection  

to “every kind of asset” having certain characteristics and subsequently adds  

a non-exhaustive list of assets that will be “in particular” deemed investments under that 

respective treaty.92 

55. In relation to assets not explicitly included in non-exhaustive lists, the tribunal  

in Siemens held that: 

“Specific categories of investment included in the definition  

are included as examples rather than with the purpose of excluding 

those not listed.”93 

56. In other words, assets possessing all requisite characteristics of an investment under  

the respective investment treaty should not be excluded from its scope merely because 

they are not expressly referred to in the non-exhaustive list of assets.  

57. In the present case, Art. 1 BIT accords protection to “every asset that has characteristics 

of an investment” and further provides for “[f]orms that an investment may take.”94 

                                                 
85App 6 (Answer), p 34, para 4. 
86 Id., p 34, para 1. 
87 VCLT, Art. 31. 
88 'Scope and Definition, UNCTAD Series on Issues in International InvestmentAgreements II' [2011], 21. 
89  Id., 34. 
90  Id., 24. 
91 Agreement Between the Government of Canada and the Government of the People's Republic of China for the  

Promotion and Reciprocal Protection of Investments, Art 1. 
92 UNCTAD – Scope and Definition, p 24. 
93 Siemens AG v The Argentine Republic, ICSID Case No ARB/02/8, Decision on Jurisdiction (3 August 2004) 

para 137.  



Statement of Claim– Team Xue  

 

15 

 

58. Had the Parties envisaged a closed investment definition, they would not have referred 

generally to “every asset that has characteristics of an investment”. Rather, they would 

have either addressed the assets from the list directly, or would have omitted  

the list completely or, alternatively, a more restrictive wording than permissive  

“may take include” would have been employed while referring to the forms  

of investments. This is not the case.  

59. By referring to “every asset” and by using permissive “may take include” Art. 1 BIT 

meets the characteristics of an asset-based definition. It should therefore be treated  

as such and, correspondingly, the list of investments as non-exhaustive. 

60. Accordingly, sovereign bonds fall within the scope of Art. 1 BIT provided that they 

“have characteristics of an investment” spelled out in Art. 1 BIT.  

ii. Issuance of the 2003 Bonds amounted to the commitment of funds 

61. Lump-sum payment acquired by the Respondent constitutes a commitment of funds. 

For an asset to be accorded investment protection, it must be able to contribute  

to the other Party’s economy, typically, but not exclusively,95 by providing new 

resources. The form of contribution “is not limited to financial terms”96 therefore  

“[a]ny dedication of resources that has economic value […] can be a contribution.”97 

62. Sovereign bonds are a conventional means for States to raise funds.  

They evidence a debt of the issuer and entail a guarantee of its repayment in a defined 

time period at the agreed interest rate.98  

63. As a result of issuing sovereign bonds, an issuer State receives lump-sum money.99  

Although these funds may not physically reach the territory of issuing State as they  

are transferred from the primary underwriters directly to other entities,100 they constitute 

additional resources the issuing State is entitled to dispose of at the end of the issuing 

procedure. Thus they must be deemed a contribution.  

                                                                                                                                                         
94 App 1, p 7, Art 1. 
95 Ceskoslovenska Obchodni Banka, AS v The Slovak Republic, ICSID Case No ARB/97/4, Decision of the 

Tribunal on Objections to Jurisdiction (24 May 1999) para 78. 
96 Deutsche Bank AG v Sri Lanka, ICSID Case No ARB/09/02, Award (31 October 2012) para 297. 
97Romak SA(Switzerland) v The Republic of Uzbekistan, UNCITRAL Arbitration, PCA Case No AA280, Award 

(26 November 2009) para 214. 
98 Abaclat and Others v The Argentine Republic, ICSID Case No ARB/07/5, Decision on Jurisdiction and 

Admissibility (4 August 2011) para 11. 
99 Abaclat, para 26. 
100 Fedax NV v The Republic of Venezuela, ICSID Case No ARB/96/3, Decision of the Tribunal on Objections 

the Jurisdiction (11 July 1997) para 41. 
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64. In the present case, the Respondent issued the 2003 Bonds to ensure further functioning 

of the State.101 As a result of their issuance, it acquired additional funds in the form  

of a lump-sum payment paid by the primary underwriters of which it was entitled  

to dispose. Hence, the additional capital was committed to the Respondent.  

iii. The risk connected with the ownership of the 2003 Bonds  

and its acquisition transcends an ordinary commercial risk  

65. The ownership of the 2003 Bonds and its acquisition do not involve merely  

a commercial risk. Lending to a State differs substantially from the lending to a private 

entity. 

66. Firstly, sovereign bonds entail the danger of State intervention in the form of enactment 

of an act that unilaterally modifies the terms of a contract to which a State is a debtor.102 

Secondly, there is no unified regime of State insolvency in the public international 

law.103 Correspondingly, the tribunal in Ambiente held that these risks transcend  

“an ordinary commercial risk”.104  

67. In the present case, the Respondent’s actions amounted to the sovereign intervention. 

The Respondent as a sovereign expressly recognized the importance of a stable 

framework for investments. Yet, despite being a party to a contract, it deliberately 

stepped outside its capacity as a party to a contract and exercised its legislative power.  

It enacted the SRA to circumvent its obligation to gain consent of all bondholders 

before amending the terms of the 2003 Bonds by introducing the requirement  

of 75% majority. Such a risk transcends the mere commercial risk and therefore should  

be deemed as complying with the requirement of assumption of risk.  

iv. Interest payment of the 2003 Bonds constitutes profit within  

the meaning of the BIT 

68. The interest payment from the 2003 Bonds is meant to compensate an investor  

for the risk an investor undergoes while making an investment. The acquisition  

of ownership of an asset or control over it must be carried out under the incentive  

                                                 
101 App 7, p 55, para 30.  
102 Abaclat, para 396.  
103 ILA, 'Sovereign Insolvency Study Group Report State Insolvency: Options for the Way Forward' [2010] 11.  
104 Ambiente Ufficio SpA and Others v The Argentine Republic, ICSID Case No ARB/09/8, Decision on 

Jurisdiction and Admissibility (8 February 2013) para 485. 
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of future gain motivating an investor to engage in an investing activity and compensate 

the risk taken in connection with it.105 

69. In relation to sovereign bonds, this compensation for risk is present in the interest rate 

and its repayment(s). These are designed to motivate the investors to lend the money  

to a State and also compensate them for the risk of long term commitment of funds.106 

70. In the present case, the 2003 Bonds with maturity of twelve years107 granted interest 

payment as compensation for Claimant’s long-term commitment of funds and were 

designed to provide the Claimant with additional income for lending its money  

to the Respondent. Consequently, the interest payment should be deemed a profit. 

v. The 2003 Bonds exhibit a sufficient territorial link with  

the Respondent 

71. The 2003 Bonds are governed by the Respondent’s law, they were issued to help service 

the Respondent’s sovereign debt and the Respondent used them for its governmental 

needs. Consequently, there is no other State that would have stronger relation  

with them. 

72. Bilateral investment treaties stimulate the development of one Party by granting  

the right to initiate international arbitral proceedings against the host State to investors 

of the other Party in exchange for their contribution to the economy of the host State.108 

Hence, only assets that exhibit a “sufficiently significant legal and physical 

connection”109 with the host State are accorded protection under investment treaties. 

According to Douglas, an investment must be “within the domestic jurisdiction  

of the host State”.110  

  

                                                 
105 S Manciaux 'The Notion of Investment: New Controversies' [2008] JWIT 10.   
106 N G Mankiw, Brief Principles of Macroeconomics (6th, South Western Dengage Learning, 2011) 157.  
107 App 6 (PO2), p 5, para 16. 
108 Z Douglas, The International Law of Investment Claims (Cambridge University Press, 2009) 335.  
109 Abaclat, para. 341. 
110 Douglas, p 349.  
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73. However, in relation to “investments of purely financial nature” traded on international 

markets which generate funds that frequently may not actually reach the territory  

of the issuing State, yet still are utilized by it: 

“[t]he relevant criteria should be where and/or in benefit of whom the 

funds were ultimately used, and not the place where the funds were 

paid out or transferred.”111 

74. Therefore, as long as the gained funds are used in the benefit of the issuing State,112 

sufficient territorial link is established.  

75.  In the present case, the Respondent issued the 2003 Bonds to secure its further 

functioning and development.113 Even though the lump-sum money the Respondent 

acquired may not have been transferred directly in the Respondent’s territory,  

the Respondent used them in its benefit and transaction had a clear impact  

on the Respondent.  Moreover, the 2003 Bonds are governed by the Respondent’s 

law114 and the contractual obligations arising from the 2003 Bonds are enforceable  

in the Respondent’s courts.115 Thus they clearly fall “within the domestic jurisdiction  

in the host State”.116 Hence the 2003 Bonds should be deemed having a sufficient 

territorial link with the Respondent.  

76. In conclusion, the 2003 Bonds have all the “characteristics of an investment” under  

Art. 1 BIT. Therefore, they constitute an investment within the meaning of the BIT.  

B. The Claimant is an investor under the BIT  

77. The Claimant meets the criteria of an investor and therefore should be treated as one. 

Art. 1 BIT defines an investor as:  

“a national of a Party that attempts to make, is making or has made  

an investment in the territory of the other Party.”117 

78. The Claimant shall demonstrate that (i) it is a national of a Party; and that (ii) it made  

an investment in the Respondent’s territory.  

  

                                                 
111 Abaclat, para 374; Ambiente, para 504; Deutsche Bank, para 288. 
112 Abaclat, para. 378. 
113 App 7, p 55, para 30.  
114 Facts, p 4, para 20. 
115 Id. 
116 Id. 
117App 1, p 7, Art 1. 
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i. The Claimant is a national of Corellia 

79. Art. 1 BIT defines an investor-legal person as any legal person provided that it was duly 

established in the territory of one of the Parties and at least attempted to make  

an investment in the territory of the other party to the BIT.118  

80. In the case at hand, the Claimant is a hedge fund duly incorporated under the laws  

of Corellia119 and it had Corellian nationality at the moment of acquisition of sovereign 

bonds and still retains. Consequently, the Claimant is a national within the meaning  

of the BIT.  

ii. The Claimant made an investment in the Respondent‘s territory 

81. The Claimant is an investor even though it purchased the 2003 Bonds in the secondary 

market in Corellia. Purchase of sovereign bonds in the secondary market entails  

an assignment of rights. It constitutes a universal succession in the rights of the previous 

bondholder. Previous bondholder transfers its rights on the subsequent bondholder  

and the new bondholder replaces the previous bondholder in the creditor-debtor 

relationship.120  

82. Trading of loans, however, has been held not to severe their initial territorial link.  

Its indices – the terms of the bonds, the situs of a debt, as well as the purpose of a loan – 

remain constant.121 They do not change with subsequent trading of the instrument.  

Also the debtor State enjoys a “continuous credit benefit” until the loan becomes due.122   

83. In the present case, the Claimant acquired the 2003 Bonds in the secondary market  

in Corellia.123 Their trading in the secondary market, however, did not affect their terms, 

nor their governing law or purpose. At the moment of their acquisition in the secondary 

market, the terms of the bonds remained unchanged, their governing law was still  

the Respondent’s law and the Respondent had benefited from the lump-sum money  

it acquired from the primary bondholders, into whose rights the Claimant succeeded  

as a result of the bonds purchase. The mere fact, that the purchase took place outside  

the Respondent’s territory, cannot severe the territorial link described above.  

                                                 
118 Id., p 8.  
119 Facts, p 4, para 22; App 6 (RfA) p 28, para 2. 
120 M Waibel, Sovereign Defaults before International Courts and Tribunals (1st, Cambridge University Press, 

Cambridge 2011) 308.  
121 Fedax, para. 40. 
122 Fedax, para 40.  
123 App 6 (PO2), p 50, para 11.   
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Hence, the Claimant should be deemed as having made an investment  

in the Respondent’s territory.  

84. The Claimant is a duly incorporated Corellian hedge fund that controls the 2003 Bonds 

which display a sufficient territorial link with the Respondent. Therefore, the Claimant 

is an investor under the BIT.  

85. For the reasons that the 2003 Bonds have the characteristics of an investment spelled 

out in Art. 1 BIT and that the Claimant meets the characteristics of an investor under 

Art. 1 BIT, the dispute at hand constitutes a legal dispute within the meaning  

of Art. 8 (1) BIT. As a result, the Tribunal has jurisdiction over the present case.  

C. The PCA Award constitutes a supplementary means of interpretation 

within the meaning of Art. 32 VCLT  

86. As proven through application of Art. 31 VCLT in the paras 52-58, sovereign bonds  

are investment under the BIT’s provisions. To confirm the meaning resulting from 

application Art. 31 VCLT, the supplementary means of interpretation stated  

in Art. 32 VCLT might be used.124    

87. In Caratube the tribunal held that awards of other tribunals can also constitute 

“supplementary means of interpretation” in the sense of Art. 32 VCLT. 125 

88. In the present case, the PCA Award stated that “sovereign debt bonds issued by State 

parties to the treaty qualify as 'investment' within the meaning the BIT”.126   

The PCA Tribunal interpreted the same BIT that is the cause of action in the present 

case and the PCA Award is, therefore, highly relevant as supplementary means  

of interpretation. 

89. Hence, the PCA Award should be held as supplementary means of interpretation  

and, therefore, confirm the interpretation as to the position that sovereign bonds  

are investment within the meaning of Art. 1 BIT. 

90. For all the above stated reasons, this Tribunals has jurisdiction over the current dispute. 

  

                                                 
124 VCLT, Art 32; Caratube International Oil Company LLP v Republic of Kazakhstan, ICSID case No 

ARB/08/12, Award (5 June 2012), para 233. 
125 Caratube, para 234. 
126 App 2, p 16. 
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III. The forum selection clause contained in the 2003 Bonds does not render  

the present claims inadmissible 

91. Since the Claimant is a foreign investor incorporated in Corellia, as proven  

in paras 75-83, it benefits from a special standard of protection set out in the BIT.  

Its investment was impaired when Dagobah violated the BIT. The Claimant has  

a self-standing right to present its cause to an independent arbitral tribunal. Dagobah’s 

groundless reliance on the 2003 Bonds’ provisions cannot change the fundamental 

principles upon which the investment protection system operates. 

92. The Claimant submits that the forum selection clause (the “FSC”) has no effect  

on the admissibility of the claims since A. the Claimant’s treaty claims are independent 

from contractual claims; B. the application of the prima facie test confirms that  

the claims are treaty-based; and C. the contractual FSC does not apply to treaty claims. 

A. The Claimant’s treaty claims are independent from contractual claims 

93. Dagobah must not be allowed to blur the distinction between treaty and contractual 

claims. This distinction is well-established in international investment law.127 

94. A certain conduct of a State can give rise to two distinctive claims based on different 

legal orders – domestic and international law.128 In other words, these two categories  

of claims are based on different causes of action – breaches of contracts and breaches  

of BITs – and thus are independent of each other.129 

95. Treaty and contract-related rights and obligations are independent of each other  

to the extent that “a [S]tate may breach a treaty without breaching a contract  

and vice versa”.130 In case a breach of a BIT is caused by a breach of a contract,  

both types of claims can coexist while still being independent.131 

                                                 
127 SGS Société Générale de Surveillance v Republic of Paraguay, ICSID Case No ARB/07/29, Decision on 

Jurisdiction (12 February 2010), para 128; Bureau Veritas, Inspection, Valuation, Assessment and Control, 

BIVAC BV v The Republic of Paraguay, ICSID Case No ARB/07/9, Decision of the Tribunal on Objections to 

Jurisdiction (29 May 2009), para 127; Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v Republic of Pakistan, 

ICSID Case No ARB/03/29, Decision on Jurisdiction (14 November 2005), para 148. 
128 SGS Société Générale de Surveillance v Republic of Pakistan, ICSID Case No ARB/01/13, Decision of the 

Tribunal on Objections to Jurisdiction (6 August 2003), para 147. 
129 TSA Spectrum de Argentina SA v The Argentine Republic, ICSID Case No ARB/05/5, Award (19 December 

2008), para 58; Azurix Corp v The Argentine Republic, ICSID Case No ARB/01/12, Decision on Jurisdiction (8 

December 2003), para 76; Impregilo SPA v Republic of Pakistan, ICSID Case No ARB/03/3, Decision on 

Jurisdiction (22 April 2005), para 258. 
130 SGS - Pakistan, para 92. 
131 TSA, para 51; Azurix - Jurisdiction, para 76; Impregilo - Pakistan, para 258. 
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96. The legal background of the present dispute is very similar to the Vivendi I Annulment 

case. In Vivendi I Annulment, the claimant and Argentina’s province of Tucumán 

entered into a concession contract which contained an exclusive forum selection clause 

in favour of Tucumán’s courts.132 In a subsequent ICSID arbitration, the claimant 

alleged that Argentina breached its international obligations by deliberately attempting 

to undermine its business.133 Even though the claims were closely related  

to the concession contract, it was ultimately held by the annulment committee that 

“it is one thing to exercise contractual jurisdiction (arguably 

exclusively vested in the administrative tribunals of Tucumán  

by virtue of the Concession Contract) and another to take into account 

the terms of the contract in determining whether there has been  

a breach of a distinct standard of international law.”134 

97. Similarly to the Vivendi I Annulment case, Calrissian submits that Dagobah’s 

interference with the contractual provisions of the 2003 Bonds violated  

Art. 2 (2) BIT.135 The claims are made in relation to the BIT and the mere fact that  

the Tribunal needs to analyse the 2003 Bonds in order to rule upon the claims does  

not mean that the claims are contractual. 

98. Calrissian concludes that the cause of action of its claims is the BIT, which contains  

a standard of protection independent of the 2003 Bonds’ terms. The connection  

of the 2003 Bonds to the present case does not mean that the dispute is a contractual 

one. 

B. The application of the prima facie test confirms that the claims  

are treaty-based 

99. Regarding the nature of the present claims, Calrissian submits that the claims  

are treaty-based as Dagobah’s measures during the Second Crisis are prima facie 

capable of breaching the BIT’s fair and equitable treatment (the “FET”) standard. 

100. The prima facie evaluation is applied by tribunals to determine the fundamental basis  

of claims.136 In case a claimant intends to make a treaty claim, it needs to convince 

                                                 
132 C Schreuer, 'Investment Treaty Arbitration and Jurisdiction over Contract Claims – the Vivendi I Case 

Considered' in T Weiler (eds), International Investment Law and Arbitration: Leading Cases from the ICSID, 

NAFTA, Bilateral Treaties and Customary International Law (1st, Cameron May, London 2003) pp 281-282. 
133 Id. 
134 Compañía de Aguas del Aconquija SA and Vivendi Universal SA v The Argentine Republic, ICSID Case No 

ARB/97/3, Annulment (3 July 2002), para 105. 
135 App 6 (RfA), p 30, para 17. 
136 Douglas, p 275, para 523. 
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the tribunal that the alleged facts are capable of constituting a breach of a bilateral 

investment treaty.137 If this test is passed, the claims are considered as treaty claims  

for purposes of jurisdiction and admissibility. 

101. Arbitral tribunals in PSEG, Impregilo, Abaclat, Bayindir, CMS and BIVAC have found 

that the prima facie test is passed when a claimant alleges that its investment  

was impaired through a sovereign action attributable to the host State and such action 

would, if proven, breach a treaty.138 

102. The Abaclat tribunal was confronted with a situation that is very similar to the present 

dispute. In late 1990s, Argentina entered into economic depression and defaulted  

on its debt in 2001. It offered all bondholders a bond exchange. Some bondholders 

refused.139 Argentina then passed the Public Emergency and Exchange Regime Reform 

Act (Act No. 25.561), which prohibited any kind of compensation to the bondholders 

who refused the exchange.140 A group of bondholders subsequently brought a claim 

before ICSID.141 The bonds in dispute included forum selection clauses in favour  

of various national courts of different countries.142 

103. The tribunal found that Act No. 25.561 has unilaterally modified the terms  

of the bonds.143 Such behaviour was derived from the exercise of sovereign power.144 

Consequently, the tribunal found that the claims raised by the bondholders were treaty 

claims.145 

104. Concerning the present dispute, the Claimant is alleging facts that prima facie amount  

to a breach of Art. 2 (2) BIT as Dagobah acted as a sovereign entity. 

                                                 
137 Case Concerning Oil Platforms (Islamic Republic of Iran v United States of America), ICJ Case, Separate 

Opinion of Judge Rosalyn Higgins (12 December 1996), para 32. 
138 PSEG Global, Inc, The North American Coal Corporation, and Konya Ingin Electrik Üretim ve Ticaret 

Limited Sirketi v Republic of Turkey, ICSID Case No ARB/02/5, Decision on Jurisdiction (4 June 2004), para 

173; Impregilo, para 260; Abaclat, para 316; Bayindir, para 197; CMS Gas Transmission Company v The 

Argentine Republic, ICSID Case No ARB/01/8, Award (12 May 2005), para 299; BIVAC, para 241. 
139 J Beess und Chrostin, 'Sovereign Debt Restructuring and Mass Claims Arbitration before the ICSID,The 

Abaclat Case' [2012] 53HILJ 505, pp 506-507. 
140 Abaclat, paras 78, 588. 
141 Id., para 98. 
142 Id., para 340. 
143 Id., para 321. 
144 Id., para 322. 
145 Id., para 326. 
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105. During the Second Crisis, Dagobah decided to protect its economy from a possible 

future default by enacting the SRA.146 Through the SRA, Dagobah retroactively  

and unilaterally modified the terms of the 2003 Bonds in order to restructure  

its sovereign debt.147 The Claimant opposed such a restructuring.148  

Consequently, Dagobah would never get the unanimous support required to modify  

the 2003 Bonds.149 Therefore, the Respondent facilitated the restructuring through 

exercise of its sovereign power150 and in doing so acted outside of the contractual 

framework. Through these acts, Dagobah violated its obligation to provide a stable legal 

framework as described in paras 118-121. Furthermore, this behaviour frustrated  

the Claimant’s legitimate expectations, as the Claimant explains in paras 122-128. 

106. When taking the abovementioned measures, the Respondent did not act as a contractual 

party. Instead, it took advantage of its sovereign power and altered the terms  

of the contract with the Claimant to better suit its perceived needs. Dagobah should  

not be allowed to present the dispute as a contractual one when it itself stepped outside 

of the contract to unilaterally change it. The Claimant holds that its claims  

are prima facie treaty-based as each and every one of them alone is capable  

of constituting a violation of the BIT. 

C. The contractual forum selection clause does not apply to treaty claims 

107. The claims in front of the Tribunal are based on the BIT.  Such claims are governed  

by the provisions of the BIT. The Respondent’s allegations concerning the admissibility 

of the claims are without merit as the mere fact that the dispute is connected  

to the 2003 Bonds does not render the forum selection clause (the “FSC”)151 applicable 

to treaty claims. 

108. Dagobah is wrong in suggesting that the FSC should apply to the Claimant’s treaty 

claims. While contractual claims are governed by the terms of the respective contracts, 

treaty claims may only be decided against the standards stated in a treaty,  

                                                 
146 Facts, paras 14, 17. 
147 App 6 (RfA), p 30, para 17. 
148 Facts, para 22. 
149 Id., p 3, para 17. 
150 Id., p 3, para 17. 
151 App 6 (PO2), p 50, para 16. 
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such as a bilateral investment treaty.152 The Vivendi I. annulment committee, applying 

this reasoning to a contractual forum selection clause, concluded that 

“where the fundamental basis of the claim is a treaty laying down  

an independent standard by which the conduct of the parties  

is to be judged, the existence of an exclusive jurisdiction clause  

in a contract between the claimant and the respondent [S]tate cannot 

operate as a bar to the application of the treaty standard.”153 

109. Accordingly, the annulment committee decided that the claimant’s treaty claims were 

admissible as they could not be affected by the exclusive forum selection clause 

incorporated into the contract.154 

110. Similarly, the 2003 Bonds contain the FSC.155 This clause has no effect  

on the admissibility of Calrissian’s claims as the fundamental basis of its claims  

is the BIT. The BIT sets out an independent standard, grounded in international law, 

according to which treaty-related claims should be resolved. The Claimant is claiming  

a breach of international law.156 The FSC, arising from domestic law, cannot modify  

the BIT’s dispute resolution mechanism. 

111. For all the above mentioned reasons, the fundamental basis of the claims is the BIT. 

Treaty claims can only be decided in the framework provided by the BIT itself.  

The contractual FSC cannot have an effect on the admissibility of treaty claims and does 

not bar the Claimant from raising the present claims. Therefore, the Tribunal should rule 

the claims admissible. 

                                                 
152 Vivendi I Annulment, para 96. 
153 Id., para 101 
154 Id., para 101. 
155 Facts, p 4, para 20. 
156 App 6 (RfA), p 30, para 17. 
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PART TWO: MERITS  

IV. The Respondent’s measures amounted to a violation of the FET standard 

pursuant to Art. 2 (2) BIT  

112. The Respondent is under an obligation to treat Calrissian fairly and equitably  

at all times. It utterly failed to do so. The enactment of the Sovereign Restructuring Act 

(the “SRA”) on 28 May 2012 retroactively enabled a qualified majority of bondholders 

of all bonds issued by Dagobah prior to 31 December 2011 to modify the terms  

of the Claimant’s 2003 Bonds. Prior to the SRA, only agreement of all bondholders 

allow for the 2003 Bonds to be modified.  

113. The Claimant submits that A. the fair and equitable treatment (the “FET”) standard is  

a treaty based standard; B. Dagobah failed to provide a stable a predictable legal 

framework; and C. frustrated the Claimant’s legitimate expectations. As a result, 

Dagobah violated its obligation under Art. 2 (2) BIT. 

A. The FET is a treaty based standard  

114.  It is the dominant approach by tribunals157 and commentators158 to interpret the FET  

as a treaty based standard that is separate from the minimum standard of treatment 

under customary international law and provides broader protection. 

115.  Without any explicit reference in the BIT, the FET standard cannot be equated  

with the minimum standard under customary international law.159 A separate 

articulation of the FET standard envisages conduct that goes far beyond and affords 

protection to a much greater extent the minimum standard.160 The content of the FET  

                                                 
157 MTD Equity Sdn. Bhd. and MTD Chile SA v Republic of Chile, ICSID Case No ARB/01/7 (25 May 2004), 

paras 110-112; Occidental Exploration and Production Company v The Republic of Ecuador, LCIA Case No 

UN3467, Final Award (1 July 2004), paras 188-190; CMS, paras 282-284; Saluka Investments BV v Czech 

Republic, PCA Case, Partial Award (17 May 2006), paras 286-295; LG&E Energy Corp, LG&E Capital Corp 

and LG&E International Inc v The Argentine Republic, ICSID Case No ARB/02/01, Award (25 July 2007), 125-

131; PSEG – Award, para 239; Siemens, para 291-299, CME Czech Republic BV v The Czech Republic, 

UNCITRAL Arbitration, Partial Award (20 June 2002), para 156; Azurix Corp v The Argentine Republic, ICSID 

Case No ARB/01/12, Award (14 July 2006), para 361; Saluka paras 394, 309. 
158 R Dolzer, M Stevens, Bilateral Investment Treates 1995-2006 (United Nations, New York 2007) 60; 

S Vasciannie 'The Fair and Equitable Treament Standard in International Investment Law and Practice' [1999] 

BYIL 70, 99; P Muchlinski Multinational Enterprises and the Law (2nd , OUP, Oxford 2007) 635-647; C 

McLachlan, L Shore, M Weiniger International Investment Arbitration: Substantive Principles (OUP, Oxford 

2007) 226-247; Dolzer/Schreuer, 119-149; I Tudor 'The Fair and Equitable Treatment Standard in International 

Law of Foreign Investment' [2009] EJIL 229, 236-239. 
159 J R Picherack, 'The Expanding Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals 

Gone Too Far?' [2008] JWIT 255, 261. 
160 C Schreuer 'Fair and Eqitable Treatment in Arbitral Practice' [2005] JWIT 357, 360. 
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is not contingent upon any third criteria and thus makes it an objective standard.161  

Art. 2 (2) BIT reads: 

 “Investments […] shall at all times be accorded fair and equitable 

treatment […].”162 

116. There is no link to international law. Therefore, it must be construed as an independent 

treaty based standard. 

117. As to the scope and content of the FET, it must be interpreted with respect  

to the specific wording of the treaty and circumstances of the case.163 The BIT does  

not provide a definition of the ‘fair and equitable’ terms.  According  

to Article 31 (1) VCLT, a treaty must be interpreted in good faith, giving its terms  

the ordinary meaning in their context and in the light of the treaty’s object  

and purpose.164 A tribunal will have to decide “whether in all circumstances the conduct 

in issue is fair and equitable or unfair and inequitable.”165 

118. Faced with a similar task, numerous tribunals have recognized the elements of stability 

of framework and legitimate expectations166 as essential or dominant parts of the FET 

standard.  

119. As to the object and purpose, the tribunal in Occidental stated: 

“Although fair and equitable treatment is not defined in the treaty,  

the Preamble clearly records the agreement of the parties that such 

treatment 'is desirable in order to maintain a stable framework  

for investment and maximum effective utilization of economic 

resources.' The stability of the legal and business framework is thus  

an essential element of fair and equitable treatment.”167  

120. The Preamble in the current case very similarly states that Parties agree “that a stable 

framework for investment will maximize effective utilization of economic resources”.168 

This interpretation provides strong support that the FET standard embodied  

                                                 
161 F A Mann, 'British Treaties for the Formation and Protection of Investment' [1981] BYIL 24, 244. 
162 App 1, p 8. 
163 Mondev International Ltd. v United States of America, ICSID Case No ARB(AF)/99/2, Award (11 October 

2002) para 118. 
164 J Romesh Weeramantry , Treaty Interpretation in Investment Arbitration (Oxford University Press, 2012) 49. 
165 Mann, 244.  
166 The same elements were recongized in Occidental, para 183, LG&E, para 124; Enron Corporation and 

Ponderosa Assets LP v Argentina, ICSID Case No ARB/01/3, Award, (22 May 2007), para 260; Saluka, para 

302; Electrabel SA v Hungary, ICSID Case No ARB/07/19, Decision on Jurisdiction, Applicable Law and 

Liability (30 November 2012) para 7.75. 
167 Occidental, para 183. 
168 App 1, p 7. 
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in Art. 2 (2) BIT, similarly to Occidental, includes the elements of a stable legal 

framework and protection of legitimate expectations. The Respondent’s actions violated 

both of these elements. 

B. The Respondent enacted the SRA with retroactive effects and violated  

its obligation to provide a stable and predictable legal framework  

121. One of the core purposes of investment treaties in general is to provide legal stability  

for investments.169 The Respondent failed to safeguard a stable and predictable 

environment because the enactment of the SRA introduced a majority voting 

mechanism with retroactive effects. 

122. A stable legal system prohibits retroactivity of laws and unpredictable legal 

requirements.170 A retroactive law is unfair because it does not afford the affected 

individual notice about the rule that will be applied.171 The tribunal in Tecmed stressed 

that investors are to know beforehand any and all rules and regulations that will govern 

its investments.172 

123. The SRA was enacted in May 2012. It applies to all bonds issued prior  

to 31 December 2011 governed by Dagobah law, including the 2003 Bonds held  

by the Claimant. From its retroactive nature, the SRA did not permit any kind  

of predictability as to the change of the legal framework. Particularly harmful  

to the Claimant was the SRA’s introduction of a voting mechanism that allowed  

a majority of bondholders to adopt a decision binding on all bondholders.  

Such mechanism was absent in the 2003 Bonds.173 The Respondent’s retroactive 

measure violated its obligation to provide a stable legal framework.  

124. As a consequence, the Claimant was forced by the decision of the remaining 

bondholders to participate in the bond exchange which led to 30% loss of the net value 

of the Claimant’s investment.174 Had the SRA not been adopted, the Claimant would  

not have been involuntarily subjected to a harmful modification of the bonds’ terms  

and following bond exchange. Because of the retroactive effects of the SRA,  

                                                 
169 B Guthrie, ‘Beyond Investment Protection: An Examination of the Potential Influence of Investment Treaties 

on Domestic Rule of Law’ [2013] ILP 1151, 1165. 
170 Guthrie, 1165; L Fuller, The morality of law (Yale University Press, New Haven 1969) 158. 
171 D Troy 'Toward a definition and critique of retroactivity' [2000] Alabama L Rev, 1329.  
172 Técnicas Medioambientales Tecmed, SA v The United Mexican States, ICSID Case No ARB(AF)/00/2, 

Award (29 May 2003) para 154; MTD,  para 115. 
173 Facts, p 4, para 21. 
174 Id., p 3, para 18. 
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the Respondent disrupted the stable legal framework and thus breached its obligation 

under Art. 2 (2) BIT. 

C. The SRA frustrated the Claimant’s legitimate expectations  

125. The Claimant relied on the protection under the BIT when it made its investment.  

The enactment of the SRA with retroactive effects frustrated the Claimant’s legitimate 

expectations and thus violated the BIT. 

126. Legitimate expectations are reasonable expectations that an investor takes into account 

when making its investment.175 Among other, they arise out of treaty terms that a host 

State is bound by. 

127. The tribunal in ADC stated:  

“It is one thing to say that an investor shall conduct its business  

in compliance with the host State's domestic laws and regulations.  

It is quite another to imply that the investor must also be ready  

to accept whatever the host State decides to do to it. In the present 

case, had the Claimants ever envisaged the risk of any possible 

depriving measures, they took that risk with the legitimate  

and reasonable expectation that they would receive fair treatment  

and just compensation and not otherwise.”176 

128. The Claimant purchased the 2003 Bonds in 2005, when Dagobah was deemed safe  

to invest in.177 The Claimant made its investment relying on the protection under  

the BIT. Under the BIT, the Respondent is obligated to treat the Claimant  

fairly and equitably at all times. When the Respondent enacted the SRA  

and retroactively changed the 2003 Bond terms, it failed to honour its obligations 

toward the Claimant under the BIT that the Claimant relied on when making  

its investment. 

129. Additionally, according to Poor’s Standard, the 2003 Bonds were rated B+ at the time 

of the purchase.178 B+ rating mandates that  

“the obligor currently has the capacity to meet its financial 

commitments. Adverse business, financial, or economic conditions 

                                                 
175 Tecmed, para 98.  
176 ADC Affiliate Limited and ADC & ADMC Management Limited v The Republic of Hungary, ICSID Case No 

ARB/03/16 , paras 423-424. 
177 App. 4, p 21. 
178 App 7, p 56, para 31. 
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will likely impair the obligor's capacity or willingness to meet  

its financial commitments.”179  

130. The Claimant made the investment aware of the qualified risk that it entails.  

However, such qualified risk cannot embody enactment of retroactive legislation.  

The Claimant does not dispute Dagobah’s sovereign power to legislate.  

However, Dagobah enacted a retroactive law. The SRA violated the Claimant’s rights 

under the FET standard. Dagobah must be held responsible and provide the Claimant 

just compensation.  

131. By enacting the SRA with retroactive effects, Dagobah violated its obligation under  

Art. 2 (2) BIT to treat the Claimant fairly and equitably at all times.  

Specifically, the Respondent failed to safeguard a stable legal environment and 

frustrated the Claimant’s legitimate expectations.  

V. The principle of necessity and Art. 6 (2) BIT do not preclude the Respondent’s 

wrongful actions 

132. On the pretext of economic hardship, the Respondent enacted the SRA. A measure  

it alleged was necessary to protect its economy. The Respondent asserts that  

Art. 6 (2) BIT excuses its action. It argues in the alternative that if the Tribunal finds 

that it cannot rely on Art. 6 (2) BIT then it can invoke the customary international law 

(the “CIL”) principle of necessity. 

133. Neither Art. 6 (2) BIT nor the CIL principle of necessity protect the Respondent’s 

action of enacting the SRA. 

134. The Claimant submits that A. the Respondent’s action is not in conformity  

with Art. 6 (2) BIT; and B. the Respondent cannot invoke the CIL principle  

of necessity. 

A. The Respondent’s action is not in conformity with Art. 6 (2) BIT 

135. Pursuant to Art. 6 (2) BIT, a State can invoke necessity if a crisis threatens its essential 

security interest and the measures taken to protect its essential security interest  

are necessary. The Respondent’s actions did not comply with the specific requirements 

of Art. 6 (2) BIT because (i) the Respondent did not protect its essential security 
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interest; and (ii) the Respondent did not use necessary measures to protect its essential 

security interest. 

i. The Respondent did not protect its essential security interest 

136. The severity of the Respondent’s Second Crisis does not support its assertion that it had 

an essential security interest to protect. 

137. Art. 6 (2) BIT allows either party to protect its own essential security interest. Tribunals 

have determined that essential security interest is a higher standard than CIL necessity 

essential interest.180 Under the CIL meaning of essential interest, mere economic 

problems, hardship and disturbance that do not threaten total collapse of a State may  

be classified as an essential interest.181 However, these crises will not receive essential 

security interest classification.182 

138. The severity of a crisis will determine the classification a crisis receives. Only crises 

that are so severe that they threaten the survival of a State will receive essential security 

interest classification. 

139. Both the LG&E and CMS tribunals have approved of the above stated essential security 

interest standard.183 These tribunals have concluded that essential security interest 

classification is reserved for extremely severe crises.184 

140. In LG&E, Argentina relied on Art. XI of their BIT with the USA.185  

Art. XI of Argentina’s BIT which contains similar language as Art. 6 (2) BIT allows 

Argentina to take necessary measures to protect its essential security interest.186  

The LG&E tribunal had to determine whether the severity of Argentina’s crisis justified 

its reliance on Art. XI of Argentina’s BIT. After evaluating the severity of the crisis,  

the tribunal determined that an extremely severe crisis threatened total collapse  

of Argentina.187 
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141. Unlike Argentina’s crisis, the Respondent’s Second Crisis lacks social indicators that 

demonstrate a crisis so severe it threatened total collapse of the Respondent’s 

government and State. 

142. The Respondent’s social indicators do not demonstrate a crisis so catastrophic that  

its population descended into anarchy. Argentina social conditions during its crisis were 

harsh, dangerous and deadly. Many Argentineans especially those living below poverty 

line could not afford necessities such as food and health care.188  

About 25% of the population was unemployed and about 50% lived below poverty 

line.189 For most Argentineans access to health care was restricted.190 Pharmaceuticals 

cost increased drastically.191 To prevent the health care system from collapsing  

and to allow the population access to basic health care goods and service, Argentina 

declared a nationwide health emergency.192 

143. As Argentina’s social conditions decreased, social unrest increased.193  

Many Argentineans expressed their dissatisfaction with the government by participating 

in violent demonstrations, looting and rioting.194 To quell the population’s destructive 

protest Argentina imposed a curfew.195 Ultimately, ten Argentineans lost their lives.196 

144. In contrast, the Respondent experienced a milder and calmer social crisis and civil 

unrest. Only 10.9% of the Respondent’s population was unemployed.197 Its population 

organized several demonstrations and in the capital and major cities civil unrest 

erupted.198 Fortunately, there is no evidence of deaths.  

145. Consequently, the Respondent’s crisis cannot be classified as an essential security 

interest.  
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ii. Respondent did not use necessary measures to protect its essential 

security interest. 

146. The Respondent’s Second Crisis did not create the situation that would force  

the Respondent take a necessary measure. 

147. Pursuant to Art. 6 (2) BIT, the Respondent may use necessary measures to protect  

its essential interest. The situation for which the measure was adopted plays a vital role 

in determining whether the measure was necessary.199 

148. According to the LG&E tribunal, the situation for which a measure was adopted will 

determine whether the measure was necessary.200 The LG&E applied  

the “but for test”201 to determine whether the situation created the need for a specific 

measure. The tribunal used this test to determine whether the crisis left Argentina  

with no choice but to adopt the disputed measures.202 However, even when a State has 

no choice but to adopt the disputed measure, such measure must be legitimate.203  

Accordingly, the crisis must be the actual cause of the measure.204 

149. In LG&E, the tribunal determined that the crisis forced Argentina to enact the disputed 

measure.205 Unlike in Argentina, it was the Respondent’s actions prior to its Second 

Crisis that created the need for the Respondent to enact the SRA.  

150. The Respondent contends that its inability to generate sufficient revenue during  

the Second Crisis created the need to enact the SRA.206 The Respondent’s contention  

is factually incorrect. Before the Second Crisis, the Respondent had many opportunities 

to adopt adequate revenue generating reforms.207 Instead of addressing its inability  

to generate revenue and adopt appropriate reforms, the Respondent engaged  

in an expansive borrowing policy.208 

151. The SRA is not a legitimate measure. Before the Respondent’s debt became 

unsustainable and threatened its economy, Dagobah was aware of its inability  
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to generate sufficient revenue, yet it neglected to address the problem.209  

Had the Respondent adopted adequate reforms when the issue of insufficient revenue 

became apparent and had these reforms been unsuccessful at increasing revenue,  

then the enactment of the SRA might have been necessary.  

However, this is not the case.  

152. Consequently, the SRA is not a necessary measure. Accordingly, the Respondent failed 

to comply with its Art. 6 (2) BIT obligations because it did not use necessary measure  

to protect an essential interest. 

B. The Respondent cannot invoke the CIL principle of necessity 

153. The Respondent is of the misguided belief that the CIL principle of necessity precludes 

its wrongful action of enacting the SRA to protect its economy from a future threat  

it created. 

154. According to the Impregilo tribunal, the CIL necessity principle has six requirements.210 

To invoke necessity a State must prove that it cumulatively satisfied all six 

requirements.211 If the Claimant can demonstrate that the Respondent did not satisfied  

at least one of the six requirements, then the Respondent cannot invoke necessity.  

The Respondent has the burden to prove it cumulatively satisfied the six necessity 

requirements.212  

155. The Claimant submits that the Respondent cannot invoke necessity because it fails  

to meet the following criteria: (i) the Respondent caused the Second Crisis;  

and (ii) no imminent peril threatened the Respondent’s essential interest.  

i. The Respondent caused the Second Crisis 

156. The Respondent’s expansive borrowing policy and adoption of strict austerity measures 

caused the Second Crisis.  

157. Generally, when a State faces a crisis that persuades it to take actions that are contrary 

to its international obligation, it may rely on the CIL principle of necessity.213  
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Tribunals have determined that the ILC Art. 25 adequately incorporates the CIL 

necessity principle.214  

158. A party whose actions contributed to the situation of necessity cannot use  

it as a defence.215 A State whose contributions are sufficiently substantial  

and not merely incidental or peripheral will not receive necessity protection.216 

Tribunals have not clearly defined what it means for a State to have made a sufficiently 

substantial contribution to the situation of necessity.217 Rather, tribunals have focused 

their attention on the particular facts and circumstances of the case. 

159. When both external and internal factors cause the crisis, a State cannot assert  

that external factors are the only factors that precipitated the crisis.218 In CMS, where 

external factors contributed to the crisis, the tribunal has determined that the State’s 

actions were the primary cause of the crisis.219 

160. Blinded by its desire to transform its economy from an emerging market in to a global 

market, the Respondent took many risks. 

161. Dagobah, a country whose economy relies heavily on foreign investment to finance  

its economic growth,220 allowed its unhealthy reliance on foreign investment  

to influence its financial policies and decisions. The Respondent’s unhealthy reliance 

created a very toxic financial formula that ruined the economy. Its toxic financial 

formula consisted of expansive borrowing policy coupled with lack of adequate revenue 

generating reforms,221 suffocating austerity measures,222 and widespread tax evasion  

the Respondent failed to address.223 

162. In 2003, after its First Crisis, Dagobah’s economy stabilized, which lead investors  

to reinvest in its economy.224 Dagobah’s new investment growth created  
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an unsustainable environment that precipitated its expansive borrowing policy.  

In this toxic environment, Dagobah was in a vicious cycle of rapidly increasing its debt 

and not generating enough revenue to service its unsustainable debt.225 As it accepted 

investors’ money, the Respondent neglected to adopt reforms that would generate 

sufficient revenue to service its debt.226 Through this financial policy, the Respondent 

accumulated unsustainable debt.227 

163. In addition, many of the austerity measures implemented by the Respondent  

were counterproductive.228 Instead of expanding the economy and encouraging 

investment, they discouraged investment and suffocated the growth of the economy.229 

164. Moreover, the combination of suffocating austerity measures and unaddressed  

tax evasion intensified the Respondent’s revenue crisis.230 The Respondent has failed  

to address its massive tax evasion problem.231 Unaddressed tax evasion contributed  

to the First Crisis.232 

165. These facts depict a government whose actions destroyed the country’s economy. 

ii. No imminent peril threatened the Respondent’s essential interest 

166. A State that is invoking necessity must prove that it protected its essential interest  

from an imminent danger. The Respondent enacted the SRA to protect the government 

from the possibility of defaulting on its debt in the future.  

167. Anticipation of a debt default that might occur in the future cannot substitute  

the requirement of immediately defaulting on its debt.233 The ICJ has interpreted 

imminence to mean immediacy or proximity.234 Long-term uncertainty of a threatened 

State interest does not satisfy the imminent peril requirement.235 
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168. An imminent peril must be a present danger, not one that might occur in the future.236 

The determination of whether a danger is imminent is judged objectively  

not subjectively, because the state relying on necessity is not the sole judge  

of necessity.237 

169. In Impregilo, the existence of actual economic, social and political harm caused  

by the economic crisis was sufficient to demonstrate that an imminent peril existed.238 

Argentina’s crisis of 2001-2002 destroyed its economy.239 During this period, Argentina 

defaulted on its domestic and international debt.240 Argentina’s crisis was so destructive 

that it captured the United Nations General Assembly’s attention.241 To support  

the Argentina government the United Nations General Assembly suspended Argentina’s 

membership dues.242 Furthermore, Argentina’s crisis created an insufferable 

environment that allowed violent demonstrations and anarchy to flourish.243  

The intolerable conditions contributed to the death of ten Argentineans.244  

Even Argentine’s Presidents scrummed to the pressure of the Argentina crisis.245 

Overwhelmed by the magnitude and destruction of the crisis, five Presidents within  

a period of less than 10 days resigned.246  

170. Unlike Argentina, the Respondent did not default on its debt247 before enacting  

its preventive measure. In anticipation of potentially defaulting on its debt,  

the Respondent enacted the SRA. No present economic danger inspired  

the Respondent’s preventive action. The SRA did not protect the economy  

from a present and apparent harm. Rather the SRA attempted to protect the economy 

from a potential harm, a default that might or might not happen sometime in the future. 

171. Consequently, no imminent peril threatened the Respondent’s economy.  

The possibility of defaulting on its debt does not afford the Respondent’s actions 

necessity protection. Accordingly, the Respondent cannot invoke necessity because  
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of its inability to demonstrate that it cumulatively satisfied the six necessity 

requirements. 

172. For the above mentioned reasons, Dagobah cannot invoke the defence of necessity 

neither under Art. 6 (2) BIT, nor under CIL.   
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PRAYER FOR RELIEF  

 

Calrissian & Co., Inc. respectfully requests that this Tribunal to: 

1) Declare that it cannot decide the issues in the PCA Award; 

2) Find it has jurisdiction under the BIT; 

3) Find that the claims are admissible; 

4) Declare that the Respondent has breached its obligations under the BIT to treat 

Calrissian fairly and equitably at all times;  

5) Declare that the Respondent cannot invoke the defence of necessity neither 

under the BIT, nor under customary international law;  

6) Rule that this arbitration should proceed to the second stage;  

7) And grant such other relief as counsel may advise or the Tribunal may deem 

appropriate. 

 

 

 

 

Respectfully submitted, 

                                                                                                             /s/ 

Team Xue, 

Counsel for the Claimant 

 

 

 

 

 


