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STATEMENT OF FACTS 

Preliminary Statement. 

1. Claimant is a hedge fund incorporated under the laws of the Corellian Republic.1 It 

invested in Respondent’s territory, acquiring a significant number of sovereign bonds 

that are now subjected to the SRA.2 

2. Claimant will demonstrate how Respondent’s actions breached the obligations it 

undertook under the BIT by not taking the necessary measures when needed, and 

imposing those consequences unto Claimant. 

3. Respondent did not take the measures needed to solve the profound problems it had, to 

be able to prevent the effects of a worldwide economic crisis striking in its territory. 

Once the effects had already made Respondent enter into an economic crisis, it 

restructured its debt and arbitrarily introduced a QMC in the SRA, which bound 

Claimant into the offer and also included an unnecessary CAC into the new bonds.  

4. This claim should be accepted, as it will be demonstrated that there is jurisdiction and 

the facts show a clear violation of the FET standard. 

The execution of the CD-BIT, which was later breached by Respondent. 

5. Respondent and the Corellian Republic, always had a close diplomatic and economic 

relationship.3 In 1992, the two states entered into the CD-BIT. This agreement was part 

of a privatization and internationalization plan undertaken by Respondent’s government 

to stimulate economic growth.4 The CD-BIT provided a broad definition of protected 

investments and contained Standard clauses of protection such as FET, full protection 

and security and protection against expropriation.5 

 

                                                             
 
1 Problem, p.4 ¶22. 
2 Id.. 
3 Problem, p.1 ¶2. 
4 Id.. 
5 Id.. 
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2001 Economic Crisis. 

6. In early 2001, after a decade of heavy borrowing on international financial markets, 

combined with high government budget deficits, partly caused by massive tax evasion, 

Respondent was faced with an unsustainable debt burden and descended into a two and 

a half year long economic crisis.6 

7. Respondent’s inability to meet its debt obligations led its government to restructure its 

sovereign debt and launch an offer according to which bondholders would be able to 

exchange their bonds for new ones. As the haircut was estimated at 50% of the bonds’ 

net present value, such restructuring caused major losses to bondholders, among which 

were several investors from Corellia.7 

The Permanent Court of Arbitration Award: Sovereign bonds are an investment. 

8. It was due to Respondent’s chaotic economic situation that Corellia was concerned for 

its national investors and tried to ensure their protection by trying to clarify the 

language of the CD-BIT.8 Several diplomatic negotiations proceeded between 

representatives of the contracting States, but the parties were not able to reach an 

agreement.9  

9. Corellia commenced arbitral proceedings administered by the PCA, under UNCITRAL 

rules, with the purpose of determining if sovereign bonds were protected investments 

under article 7 of the CD-BIT.10 

10. On 29 April 2003, a PCA arbitral tribunal decided that sovereign bonds were 

investments within the definition of the CD-BIT and that Corellian bondholders were 

entitled to its standards of protection and to resort to the investor-State dispute 

settlement provision included therein.11 The dissenting arbitrator, Professor Andreas 

Jeger, was Respondent’s appointee in this case.12 

                                                             
 
6 Problem, p.1, ¶ 3. 
7 Id., p.1, ¶ 4. 
8 Id., p.2, ¶ 6.    
9 Id., p.2, ¶ 7.    
10 Id., p.2, ¶ 8.   
11 Id.  p.2, ¶ 11. 
12 Clarifications  nº29. 
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11. Prior to the issuing of this award, Respondent made a successful restructuring offer, 

which ultimately only represented losses of less than 20% of the net value of their 

bonds13 and did not change the legal framework in a negative manner. Given the 

mentioned conditions in which the offer was made, Corellian investors accepted it 

voluntarily so no further legal action was pursued. Notwithstanding, Respondent never 

even attempted to challenge PCA award and, consequently, it has remained as such 

since 2003.14  

Claimant acquired the sovereign bonds in a good economic context. 

12.  In 2005 Respondent enjoyed a stable economy thanks to an IMF bailout along with 

creditor countries writing off some debt.15 It was in this year that, relying on this 

stability and growth, Claimant acquired a significant amount of bonds that represented 

approximately 10% of the aggregate nominal value of all outstanding bonds.16  

13. Adding to the general state of affairs, Respondent reassured Claimant’s faith in the 

economic stability of its investment by making a public commitment to sustain a more 

stable economy and financial sector.17  

14. The record provides no information as to the differences between the bonds acquired by 

Claimant and those analyzed by the PCA award. As to the specific characteristics of the 

bonds held by Claimant, they contained: a maturity date of 12 years;18 contractual 

claims needed to be exclusively resolved before Respondent’s courts;19 contained no 

limiting clause regarding the initiation of legal actions; 20 and any bondholder could 

access to a judicial forum.21 

                                                             
 
13 Clarifications n°10. 
14 Id.. 
15 Clarifications  nº19. 
16 Clarifications  n°11, 24. 
17 Clarifications  nº18.. 
18 Clarifications , n°14. 
19 Clarifications , n°16. 
20 Clarifications , n°17. 
21 Clarifications , n°17. 
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15. In any case, the PCA award solved the interpretation issue as to all kind of bonds in 

general, according to the broad definition provided in the CD-BIT.22 

Respondent’s 2010 economic crisis. 

16. Stumbling twice against the same stone, Respondent had maintained the same 

expansive borrowing policy that had brought about the 2001 crisis, with no apparent 

regard for the institution of adequate measures to fix its endemic tax evasion problem.  

Furthermore, it went on to blindingly apply the austerity measures recommended by the 

IMF as the sole possible counter to a growing revenue loss.  As a consequence, the 

contradictory relation between these measures promptly suffocated the economy, not 

bringing about the necessary stability needed to shelter against the upcoming storm. 

17. .In 2008, the financial crisis that affected many nations around the world brought its 

consequences to Respondent’s economy.  Respondent, in contradiction with its 

commitment, did not get prepared for the difficult times brought about by the 

worldwide financial crisis.  In 2010 its effects hit Respondent, and with no apparent 

measures taken to prevent it,  it fell into a new recession 

18. Relying mostly on financing through borrowing and failing to implement any other 

effective measures, Respondent could not generate enough revenue in order to service 

its debt, which by 2010 reached unsustainable levels once again.23 

The Sovereign Decision of Respondent to Restructure. 

19.  In the midst of the economic crisis of 2010, Respondent decided to take action in order 

to address it. By following the same bumbling approach it had taken with regards to the 

previous crisis, it decided to apply only the most convenient of the IMF’s 

recommendation. This resulted in the restructuring of its sovereign debt.24 It should be 

noted that no consideration was given to the massive revenue loss due to tax evasion or 

the implementation of any of the other IMF’s recommendations.  

                                                             
 
22 Problem, p.2, ¶ 11. 
23 Id..   
24 Problem, p.3, ¶ 15. 
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20. In implementing the restructuring, Respondent failed to invite the bondholders to 

participate in the drafting of the SRA.25 The SRA unreasonably included a QMC that 

provided that if a qualified majority of the owners comprised of 75% of the aggregate 

nominal value of all outstanding bonds governed by domestic law agreed to modify the 

terms of the bonds, that decision would bind all the remaining bondholders.26 Before 

the SRA, the affected bonds did not allow for amendment unless all bondholders agreed 

to it.27  

21. Once the SRA was passed, Respondent initiated an unreasonably restricted consultation 

process, by creating a committee representing the owners of only 50% of the aggregate 

nominal value of the bonds that would be affected.28 

22. Claimant was not part of the consultation committee because the invitation required 

bondholders to declare their intent to participate within the arbitrarily short window of 

three working days from the date of publication.29 Claimant was not an eligible member 

since it was only able to express its consent two working days after the established date, 

within five working days of the publication.30 

23. The final offer Respondent made to bondholders was the option to exchange their 

bonds for new ones that reduced the net value of the outstanding sums under the 

original bonds, by approximately 30%.31 

24. The majority required by the QMC was met and on 12 February 2013 all bonds were 

exchanged for new ones on the terms provided by the exchange offer.32 As a 

consequence, Claimant was unduly bound by the offer, even when it did not accept it.33 

The “new bonds” and the change in the previous conditions. 

25. Respondent not only reduced the net value of the bonds substantially but also changed 

the conditions contained in the previous sovereign bonds. 
                                                             
 
25 Clarifications , N°21. 
26 Id.. 
27 Id.. 
28 Id.. 
29 Clarifications , N°35. 
30 Id.. 
31 Problem, p.3, ¶ 18. 
32 Id.. 
33 Problem, p.4, ¶ 22. 
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26. The changes introduced by the SRA were now governed by the law of the Kingdom of 

Yavin, an international financial hub customarily chosen in international financial and 

capital market transactions.34 The new bonds also specified Yavin’s courts as the forum 

for resolving disputes related to them.35 

27. The new conditions also included a new CAC, which related both to the collective 

change of the bond terms as well as to the enforcement of any of the current bonds’ 

contractual obligations.36 The CAC provided that if bondholders wanted to initiate any 

legal action, they would need to gather at least 20% of the nominal value of the issue in 

order to sue.37 Such a clause was absent in the old bonds.38 

28. This CAC had the only intention of arbitrarily preventing access to justice, a right not 

limited by the old bonds, to bondholders.  In this case, Claimant was imposed that 

clause even being a holdout of the offer.  

The dispute. 

29.  On 30 August 2013, Claimant commenced arbitral proceedings before the Stockholm 

Chamber of Commerce according to Article 8 of the CD- BIT39 and referred to the 

decision on interpretation rendered by the PCA arbitral tribunal ten years earlier.40 

30. Claimant appointed Ms. Crusher to act as an arbitrator41 and requested arbitration 

claiming that the adoption of a collective action mechanism with retroactive effects 

through the enactment of the SRA constituted a violation of the fair and equitable 

treatment standard contained in Article 2.2 of the CD-BIT; therefore it asked for full 

compensation and interest payment for the losses incurred.42 

                                                             
 
34 Problem, p.4, ¶ 20. 
35 Id.. 
36 Problem, p.4, ¶ 21. 
37 Id.. 
38 Id.. 
39 Problem, ¶22. 
40 Id. 
41 Problem, ¶23. 
42 Problem, Appendix 6,¶16. 
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31. Two months later Respondent argued Claimant’s request and appointed Professor 

Riker.43On 28 November 2013, the SCC Board appointed Mr. Picard, and designated 

Alderaan, in the Kingdom of Yavin, as the seat of arbitration.44  

32. Following the payment of the advance on costs by both parties, the case was referred to 

the Arbitral Tribunal on 8 January 2014.45 On 3 February 2014, the Tribunal issued 

Procedural Order No. 01 determining that both Statement of Claim and Statement of 

Defense are to be submitted to the Tribunal up to 20 September 2014; and that the oral 

hearings are scheduled for 24 to 26 October 2014 at Pepperdine University.46 

   

                                                             
 
43 Problem, Appendix 6, Answer to the request for arbitration, ¶13. 
44 Problem, ¶27. 
45 Problem, ¶28. 
46 Problem, ¶29. 
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JURISDICTION 

33. This Tribunal has jurisdiction over the present dispute since Claimant meets all 

jurisdictional requirements, ratione materiae ¶I) and ratione personae (II), of the CD-

BIT. Moreover, the enactment of the SRA by Respondent constitutes a breach of the 

FET standard contained in the CD-BIT, fully attributable to Respondent III. 

I) The Tribunal has jurisdiction over the present claim. 

34. Section 8.2 of the CD-BIT provides for international investment arbitration as a means 

of settling any disputes that may arise between an investor and a contracting. In 

particular, Article 8.2 of the CD-BIT, states as follows: 

35. Thus, the following requirements shall be met according to the CD-BIT to vest 

jurisdiction to the Tribunal: (a) the dispute shall concern “Investments” -i.e., to be an 

“investment dispute-; (b) Claimant has to be an “Investor of the other Contracting 

State”; and (c) the dispute should had been previously tried to be settled amicably by 

the parties. The first two requirements mentioned herein are known as ratione personae 

and ratione materiae, requirements respectively. Additionally, the fulfillment of the 

amicable settlement provision constitutes an admissibility requirement. 

36.  The record is clear that Claimant attempted fruitlessly to settle the dispute.47 

Consequently, the amicable negotiations requirement has plainly been satisfied. 

37. All jurisdictional requirements are plainly met by Claimant. First, A), The present, is an 

investment dispute protected by the CD-BIT. Secondly, B), Claimant is an investor 

according to the CD-BIT. Thirdly, C), Respondent’s acts constitute a Treaty breach, 

being the SCC the righteous forum for this dispute. 

A. The present claim involves an investment dispute as defined in the CD-BIT. 

38.  The definition of ‘investment’ in the CD-BIT was conceived in very broad terms, 

“every asset that an investor owns or controls, directly or indirectly, that has the 

                                                             
 
47 Clarifications, n°25. 
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characteristics of an investment.”48 But includes “characteristics as the commitment of 

capital or other resources, the expectation of gain or profit, or the assumption of risk” 

as well as a non-exhaustive list that does not specifically refer to bonds.”49 

39. The arbitral tribunal in CSOB stated that investment as a concept should be interpreted 

broadly because signatories did not impose any restrictions on its meaning.50 Both the 

ICSID Convention concept that was under scrutiny in CSOB and the one here, should 

be interpreted broadly because of its laxus enunciation. Support for a liberal 

interpretation of the question whether a particular transaction constitutes an investment, 

can also be found in the Preamble of the CD-BIT: 

“Desiring to promote greater economic cooperation between them with 

respect to investment by nationals of one Party made in the territory of 

the other Party” 

40. This language permits to interfere that an international transaction - such as the one 

Claimant did, contributes to the cooperation designed to promote the economic 

development in a signatory State. The CSOB tribunal understood that given the 

unspecific language used in the BIT, the term investment was to be interpreted 

broadly.51 The first relevant issue stated in the definition was intentionally drafted in 

broad terms. This means that the intention of the Parties to the agreement was to 

include several kinds of assets under the CD-BIT protection and therefore, that 

definition was numerous apertus.5253 

41. In this sense, as it is possible to observe in the phrase “Forms that an investment may 

take include” the provision adopts a non-exhaustive list of examples of assets or other 

undertakings that qualify as such. The phrase “owns or  controls directly or indirectly” 

was, in this view, adopted to avoid the difficulties relating to the standing of 

shareholders raised by the decision of the International Court of Justice in the 

                                                             
 
48 Problem Appendix 1 article 1 
49 Id. 
50 CSOB, ¶64. 
51 CSOB, ¶64. 
52 MCLACHLAN, p.  70. 
53 HISCOCK, P.43. 
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Barcelona Traction case.54 This CD-BIT should be interpreted following the very 

intention of the parts, who as sovereigns, decided to exclude a restrictive definition of 

investments. This is a general rule of interpretation contained in the article 31 of the 

VCLT, a multilateral treaty that has been specially analyzed in the Oil Plataforms case. 

In that occasion, the ICJ understood that it was not acceptable to interpret a Treaty 

disposition independently from the relevant rules of international law, such as the 

VCLT article 31. 55 

42. Claimant bought sovereign bonds in 2005 (¶12), after the PCA tribunal decision that 

stated that sovereign bonds had all the three CD-BIT requirements of an investment 

according to the treaty: commitment of capital; the expectation of gain and the 

assumption of risk.”56 

43. The PCA tribunal was not alone in this interpretation. The Fedax tribunal stated that the 

phrasing ‘every asset’ justifies a broad interpretation of the term investment57, and 

more related to this dispute, the Beccara tribunal supported this position and stated that 

definitions not drafted in a restrictive way cannot be seen as if the parties intended to 

adopt a restrictive approach with regards to what kind of activities to protect58 

44. In this sense, however, Respondent may argue that the PCA tribunal award was a 

decision not binding for this bond series. There is no room for such argument as the 

PCA tribunal found that sovereign bonds were a protected investment within the scope 

of article 1 of the CD-BIT. Certainly, all the CD-BIT requirements analyzed then by the 

Tribunal are present here, so these newer bonds are indeed a protected investment. 

45. Corellian bondholders since 2003 have had the right to protect their investment,59 

despite not buying them directly from the issuing State or form the underwriter. This 

means that, in the very moment that Claimant bought the sovereign bonds, it acquired 

all the rights that assisted the previous owners to claim before the forum selected in the 

bond contract. But, because Claimant is a national from Corellia,60 it has a special right 

                                                             
 
54 Barcelona, p.3.    
55Oil Platforms, ¶161. 
56 Problem Appendix 2, ¶5. 
57 FEDAX ,¶ 29 
58 Beccara, ¶ 354 
59 Problem, ¶8. 
60 Problem, ¶22. 
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given by the signatories of the CD-BIT, to protect its investment here, before an 

international arbitration forum in case of a treaty breach. 

46. If Respondent were now to argue against Claimant’s right to protect this investment 

here because it either was made after its expiration date or Respondent does not agree 

with the PCA tribunal interpretation that concedes this right, it would be denying its 

own behavior over the last decade. Even going against a well-known general principle 

of international law: the estoppel.61 

47. This principle was many times analyzed by the International Court of Justice: The 

Court, however, has ‘not adopted the technicalities of specific forms of estoppel.62’ 

Instead, it has held that estoppel consists of three fundamental elements: first, a State 

must make a representation to another; secondly, the representation must be 

unconditional and made with proper authority; and finally, the State invoking estoppel 

must rely on the representation.63 If all three elements are established, an estoppel 

arises as it does in the present case. 

48.  Respondent made a representation when it appointed Andreas Jeger an arbitrator64 and 

accepted the PCA award. That interpretation has remained unchallenged since 2003 due 

to the fact that no further legal action was pursued.65 

49.  In the Military and Paramilitary Activities in and against Nicaragua case, the Court 

observed that an ‘estoppel may be inferred from the conduct, declarations and the like 

made by a State which clearly and consistently evinced acceptance’66 of a particular 

state of affairs. There was no conduct other than a public voicing of disagreement that 

was not acted upon by initiating any challenge of the award. 67 

 

                                                             
 
61 MACGIBBON I, P.468.   
62 MÜLLER AND COTTIER, p.118. 
63 Temple of Preah Vihear, Separate Opinion of Judge Alfaro, ¶39. 
64 Clarifications n°29. 
65 Clarifications n°10. 
66 Nicaragua, ¶415. 
67 Clarifications n°10. 
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B. The present claim fulfills each element contain in the BIT. 

50. Even if this Tribunal was inclined to conduct a new analysis akin to the one made by 

the PCA tribunal, the result remains the same, bonds fulfill the CD-BIT requirements 

established in article l: Commitment of capital, Expectation of gain or Assumption of 

risk. Holding sovereign bonds not only fulfill these requirements, but also some other 

jurisdictional features. 

i. Commitment of capital 

51. According to the wording of the CD-BIT, the feature is the commitment of capital 

itself, and there is no additional requirement other than that to be substantial. Moreover, 

if the parties wanted to raise the standard to a substantial commitment, they would have 

included the word in the definition. 

52. In this manner, the CD-BIT –as many other international investment treaties – does not 

contain a minimum limit in order to exclude jurisdiction. It has followed the ICSID 

convention’s path and specifically, Mr. BROCHES idea that what matters most, is the 

autonomy of the parties.68 With no limit or minimum imposed, DOLZER & SCHREUER 

explain that any significant financial resource or transfer of know-how, equipment or 

personnel will suffice.69 

53. According to Pantechniki “The monetary magnitude of investments cannot be accepted 

as a general restriction.”70 Nowhere in the CD-BIT did Respondent considered it 

necessary to add a quantitative requirement. It seems that both the signatories wanted to 

benefit from the aggregate investment flows of attracting the small to middle sized 

business which have contributed so notably to the development of economies such as 

those as Italy or Germany. Thus, this CD-BIT requirement-as it was written- has the 

sole intention of excluding those cases in which there is no commitment of capital at 

all.  
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70 Pantechniki, ¶45.   
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54. In 2003, the PCA Tribunal considered that this requirement was fulfilled with the 

acquisition of the bonds71 and nothing was said about substantially. Any other 

interpretation of this requirement would be against the original intention of the parties. 

55. However, if the Tribunal were to require substantiality, the requirement is easily 

fulfilled. Calrissian has held the sovereign bonds since 200572 which means it has had 

them for almost 9 years, and they represent the 10% of the total aggregate nominal 

value73 of all outstanding Respondents’ bonds –a country with in crescendo financial 

disarray and a recent billionaire IMF bailout (¶12).  

56. In conclusion, as the Tribunal can easily infer, even if the CD-BIT does not say that the 

investment should be substantial in order to be protected, in this case it does seems to 

have that characteristic and thus exceeds a mere commitment of capital. 

ii. Expectation of gain or assumption of risk. 

57. According to the CD-BIT wording, these two elements are alternative requisites.  

"Investment" means every asset that an investor owns or controls, 

directly or indirectly, that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other 

resources, the expectation of gain or profit, or the assumption of risk.  

58. This means that fulfilling one of them should be enough to have an investment. 

However, Claimant fulfills both. 

59. The sovereign bonds were bought during the stable economic period (¶12-14) which 

Respondent promised to maintain. They had a 12 years maturity and Claimant has 

proof of continuous bond ownership for a certain period before default (¶12-30). 

Claimant waited all those years to be paid fully for its investment.  

60. Claimant acted "reasonably in light of the circumstances". It bought bonds when the 

economy seemed stable and certainly, the bonds were at their best rating by Poor's 

Standard -receiving a B+. 
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61. Claimant's intention here is clear: it bought bonds -certainly, not the cheapest bonds in 

the market because of their rating- and it expected certain interest for the time it held 

the bonds. As stated in Saluka, most purchases of immaterial property that constitute an 

investment, are made with the hope that the result will in due provide a certain degree 

of profit on the transaction.  

62. Claimant’s only expectation of profit -the full amount of the bonds promised by 

Respondent- was the one undertaken by Respondent when issuing the bonds. This is 

certainly a more evident expectation of profit that the one accepted by the PCA 

interpretation as a fulfillment of the requirement. In the 2003 award, the arbitral 

tribunal interpreted that the mere existence of "interest payments" could fulfill the 

expectation of gain.  

63. Regarding the third CD-BIT requisite, the assumption of risk, is evident. Buying 

Respondent's sovereign bonds only two years after the terrible economic crisis of 2001, 

Claimant shows that it assumed a great risk. Two years before this purchase took place, 

the PCA tribunal understood that the very occurrence of a crisis proved the very risk 

that any bondholder might be facing. Furthermore, Respondent's bonds at the very 

moment of the PCA interpretation were rated "B" by Poor's Standard. Its qualification - 

the last available know by Claimant- went even worse after the 2008 crisis , and that 

analysis was prior to all the unilateral changes introduced by Respondent and the severe 

haircut it chose to adopt.74 

64. Following the same line as the PCA award, the Fedax tribunal understood that financial 

instruments were an investment where investors assumed risk: 

"The very existence of a dispute as to the payment of the principal and interest 
evidences the risk that the holder of the notes has taken." 

65. Moreover, some tribunals even said that financial transactions meant "abnormal and 

higher risk when they are dealt with foreign states."75 .That was also understood by the 

GNDPTR tribunal when it addressed a difficult claim by a group of French holders of 

Russian bonds brought a claim before the administrative tribunal of Paris seeking 
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compensation from France for failure to negotiate appropriate compensation with the 

Soviet Union and its successors. The tribunal declined to entertain the action, but it 

noted the abnormal and special risks that go hand in hand with financial transactions 

with foreign states. 

66. Claimant was a victim of Respondent's sovereign intervention: the default and 

restructuring possibility are manifest risks. If this venture does not qualify under the 

"risk taking", it is difficult to imagine any that does. 

67.  In the remote case that this Tribunal were to consider that the risk faced by Claimant 

can be assimilated somehow to a non-performance risk, is it vital to remember that the 

very definition of investment by the CD-BIT includes "mortgages" as an example 

there.76 Why would the signatories include a debt instrument (secured by a real state 

property) which only risk is the non-performance and decide to protect it? It is crystal 

clear that both Corellia and Respondent understood back in 1992 and continued doing 

so, that non-performance was indeed a type of risk worth protecting by a BIT. 

68. Having proved the existence of the commitment of capital, the expectation of gain and 

the obvious risk, the sovereign bonds currently held by Claimant, are indeed an 

investment protected by the CD-BIT. 

C. Other requisites beyond what the CD-BIT requires. 

69.  In the remote case that the Tribunal considers it necessary that Claimant´s investment 

should also fulfill common features which are not jurisdictional requirement here; 

Claimant will prove that its investment easily fulfills them.  

70. It has been understood in RSM, that “the soundness of these general characteristics”, 

referring to the so called Salini test, should be dealt with caution. They are not “the 

jurisdictional criteria” but rather: 
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‘They are but benchmarks or yardsticks to help a tribunal in assessing 

the existence of an investment’, and they should be used with 

flexibility.”77 

71. These criteria should be reviewed holistically in their total and assessed in the lights of 

the circumstances of each case.78 Commonly, the four criteria are considered: 

substantial contribution by the investor, duration, risk-taking, contribution to the host 

State development79. Plainly, Claimant fulfills them all. 

72.  In this section, Claimant will explain why it fulfills two of the Salini requirement not 

contained in the CD-BIT (ii & iii), and also, the territorial link (i) that connects the Host 

State with Claimant’s investment. 

i. The territorial link. 

73. This requirement does not appear in the CD-BIT wording for the term "investment", 

but it does appear as a requisite for any investment made by an investor according to 

the second part of that first article. In contrast to typical foreign investments, sovereign 

bonds are intangible capital flows. Their situs is more difficult to determine, yet not 

impossible. 

74. Claimant contends that its investment was made within the territory of Respondent 

because that is where the bonds funds were ultimately made available. In this respect, 

Claimant brings forward that it is not necessary that funds be physically transferred to 

the Host State, as long as the funds are made available to the Host State. It also states 

that the bonds have a strong connection to Respondent, since they were issued by 

Respondent's Government.   

75. Moreover, Respondent should have known that bonds are sold in the secondary market 

and change hands quickly, but, nevertheless, supported the sales of securities to retail 

investors and are therefore stopped from claiming that Claimants are too remotely 

connected to the bonds. Respondent defined them directly in the first article of the SRA 
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-while addressing the new title- and tied them to its GDP as a backup to its 

performance. Respondent has an obvious interest in the good performance of its bonds 

in the international markets: the better they perform, they higher its demand.  

76. The ICSID tribunal in Fedax understood that there might be a territorial link between a 

Host State and a financial instrument -e.g. sovereign bonds- if the funds where 

ultimately available to the Host State.  The same opinion was followed by Deutsche 

Bank AG tribunal that considered that the nature of any territoriality requirement must 

depend on the investment at issue.   

77. It is an ordinary feature of many international financial transactions that the funds 

involved are not physically transported to the territory of the beneficiary, but put at its 

disposal elsewhere. Even more, the Fedax tribunal said that:  

"In fact, many loans and credits do not leave the country of origin at all, 

but are made available to suppliers or other entities."80 

78. The same situation was analyzed twice regarding Argentinean sovereign bonds and 

both Beccara's and Alpi's tribunals followed Fedax´s path.  

79. In Beccara, the link between the investment and the Host State is present considering 

that the funds were ultimately available to the country. It also states that serving for 

economic development, because of being part of the budget, leads to the presence of 

territorial link.   

80. Judges Simma and Böckstiegel gave an identical interpretation in Alpi, stating that:  

"The whole bond issuing process, notably including the circulation of 

security entitlements on the secondary market, was devised -and 

specifically intended by the Respondent itself - to raise money for its 

budgetary needs."81  

81. Furthermore, even the dissenting opinion of professor ABI-SAAB supports Claimant's 

position. He explains that for the legal criteria to be fulfilled, the clause selecting courts 
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should be the one of the host State.  And that happened with the issuing of the bonds 

currently held by Claimant.  They contain a forum selection clause setting Respondent's 

domestic courts in case that a controversy arises from them. 

82.  Claimant argues -in accordance with Beccara's majority- that it is irrelevant whether 

that money did or did not go directly into Respondent's coffers since that is intrinsic to 

the circulation of securities on the secondary market and does not detract from 

Respondent being the (sole) beneficiary of the investment.  

ii. Contribution to the economic development. 

83. In case that point A were not accepted, the investment made by Claimant still 

contributed to the economic development of Respondent.  

84. In the LESI case, the presence of a contribution, duration and risk made the contribution 

to the development implicit.82 Also, in Fedax it was stated that the resources being used 

by the State is what matters in this element83 even if Respondent chose to use its money 

to ensure its financial stability84.  

85. As stated in both Beccara85 and Alpi86 cases, funds serving financially the country are 

contributing to economic development. Claimant’s investment was not required to 

contribute to the economic progress of the Respondent. Yet it did.   

86. The poorly applied austerity measures87 combined with a long forgotten –and never 

tackled- tax evasion88 and the optimistic89 baseless expectations about its own situation, 

made Respondent hope that everything would be sorted out eventually.  The IMF was 

constantly concerned about the Respondent situation and gave several 

recommendations90 that were not fully followed.91  
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87. It was within this situation that Respondent reduced its investment in infrastructure, 

being on the verge of compromising some services92. But this was nothing but the 

result of bad political decisions: None but the very own State should protect its citizen’s 

rights.  Respondent had a remarkable opportunity for its economic development and it 

was the very own government that decided what to do with their monetary assets and 

how to use its budget.  

88. The contribution to the economic development is just one of the features enumerated by 

Salini, but it is not a CD-BIT requirement here and it was not always understood in the 

same way.  For example, the Biwater tribunal clearly said that the only three Salini’s 

features should be used as benchmarks of investment are contribution,93 risk94 and 

duration,95 without a separate criterion of contribution to the economic development of 

the host State and without reference to a regularity of profit and return.96  

89. Finally, there is one last argument held by the Deutches Bank AG tribunal to not follow 

this non requirement:  

“The criterion of contribution to economic development has been 

discredited and has not been adopted recently by any tribunal. It is 

generally considered that this criterion is unworkable owing to its 

subjective nature. Indeed, whether or not a commitment of capital or 

resources ultimately proves to have contributed to the economic 

development of the host State can often be a matter of appreciation and 

can generate a wide spectrum of reasonable opinions. Moreover, some 

transactions may undoubtedly be qualified as investments, even though 

they do not result in a significant contribution to economic development 

in a post hoc evaluation of the claimant’s activities.”97 
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90. As it was not a CD-BIT requirement and it is certainly a debatable feature, this Tribunal 

should not consider it essential to the existence of the investment. 

iii. Duration. 

91.  Since the duration must be a flexible criterion, analyzed in a case-by-case basis,98 there 

must be, at least, a long term expectation in the project.99  There is no uniformity in 

awards about where to draw the line between a duration satisfied requirement and a 

rejected one.  Even more, bonds fail this requirement only if they are held for a short 

time.100 

92. It has been stated in both doctrine101 and jurisprudence102 that the minimum amount of 

time a transaction should last in order to objectively qualify as an investment is from 2 

to 5 years.  In addition, transactions that break down at an early stage and for this 

reason last less than this minimal period of time can also be considered as investment 

provided that it was expected at their inception that they would entail a long term 

relationship.103 

93.  Here, Claimant has held the bonds since 2005: Claimant not only fulfills Alpi´s 

claimant argument (“duration of the bond issuance”) but also what Argentina 

interpreted as a requirement (duration of the participation of each Claimant in a security 

entitlement).104 

94. Even if Respondent were to argue an excessively severe requirement regarding the 

duration of the investment, such as a minimum duration of two to five years long,105 

Claimant also fulfills that since the bonds were held for almost a decade (¶ 12). 
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D. Conclusion over ratione materiae. 

95. Claimant has an investment, according to each and every single one of the CD-BIT 

requirements. 

96. And even if it was not compelled to fulfill other controversial requisites such as 

“duration”, “contribution to the economic development” or “territorial link”, 

Claimant’s investment fulfills them as well.  

97. Following only the Salini test as way to analyze the presence of this investment, and 

pretending to adapt everything to those features would be a groundless analysis: It was 

already said by the Biwater tribunal that: 

“There is no basis for a rote, or overly strict, application of the five Salini criteria in 

every case. These criteria are not fixed or mandatory as a matter of law. They do not 

appear in the ICSID Convention. On the contrary, it is clear from the travaux of the 

Convention that several attempts to incorporate a definition of “investment” were 

made, but ultimately did not succeed. In the end, the term was left intentionally 

undefined, with the expectation (inter alia) that a definition could be the subject of 

agreement as between Contracting States.” 

98. This is clearly the situation here: Both Respondent and Corellia left an intentionally 

undefined concept of investment that was already interpreted by the PCA Tribunal in 

2003 regarding the very situation of this case. It has been already decided that 

sovereign bonds are an investment.106 

II) Claimant is an investor according to the CD-BIT. 

99. Investor–State arbitration allows foreign investors to bring direct claims against the 

State in which they invested. A fundamental requirement of all such arbitration is that 

the investor, whether an individual or a corporation, be a national of a specific foreign 

country.107 Claimant is a hedge fund under the law of Corellia.108 
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100. Claimant does not face any challenge concerning its nationality. Moreover, it fits within 

the very scope of article 1 of the CD-BIT: “investor of a Party” means a Party or a 

national of a Party that attempts to make, is making, or has made an investment in the 

territory of the other Party.”.109  

101. The PCA award does not seem to have dealt with this métier thoroughly. But as they 

confirmed that bonds are investments within the treaty110 and stated that:  

“(…) assuming that a potential bondholder claimant can establish a 

prima facie violation of the treaty, an investor-State tribunal would be 

able to establish its jurisdiction.”111  

102. The PCA Tribunal understood that the CD-BIT offered international arbitration to 

Corellian bondholders.  The territorial link requisite was already analyzed in ¶ 71-81.  

103. The final and binding decision treats bondholders as subjects entitled to trigger the CD-

BIT’s dispute settlement mechanisms; and the CD-BIT wording of that article says 

“Settlement of Disputes between Investors of One Party and the Other Party”, there is 

no doubt that Corellian bondholders are investors.  

III) Respondent’s actions and omissions constitute a breach of the CD-BIT, being 

the SCC the righteous forum for this dispute. 

104. The enactment of the SRA constitutes a breach of CD-BIT, attributable to Respondent 

as the Host State altered complete the investment’s legal framework by not allowing 

Claimant to settle this dispute in other for a than this one. The affected right would be 

studied thoroughly in Merits as it was a violation of the FET standard. Here, Claimant 

will prove why the SCC is the only forum for this claim and the impossibility of taking 

it anywhere else. 

105. Having established that this Tribunal has jurisdiction ratione materiae, Claimant can 

easily show that the conduct of Respondent is a breach of the CD-BIT, making 

Respondent internationally responsible under the CD-BIT. In other words, Claimant 
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will show that the breach itself is a violation of the CD-BIT112 and not a contractual 

claim...113 

A. Claimant’s right according to the CD-BIT. 

106. Claimant bought the bonds (¶12) after the PCA interpretation over the CD-BIT (9-10), 

trusting that Respondent would honor its agreements. Being entitled to bring a claim 

before an international arbitration tribunal in order to protect its investment, was the 

most important and persuasive reason for Claimant to consider when it invested in 

Respondent following the crisis of 2001.  

107. The PCA tribunal expressly stated:  

“This Arbitral Tribunal considers that, assuming that a potential bondholder 

claimant can establish a prima facie violation of the treaty, an investor-State 

tribunal would be able to establish its jurisdiction. In that sense, bondholders that 

are nationals of one of the Contracting Parties may resort to international 

arbitration pursuant to Article 8 of the CD-BIT against the other Contracting 

Party.”114 

108. If Respondent were to consider that the present dispute is of a contractual nature and 

therefore, Claimant should bring this claim before its domestic courts, it would be 

denying the sovereign character of its acts and incurring into international 

responsibility. This topic will be dealt with in the next point.  

B. Why this is a treaty breach and not a contractual claim. 

109. It is submitted that in order for an act of State to cause a breach of the CD-BIT and 

engage into international responsibility, it must be one done by the State in its capacity 

as a sovereign.115116 Here, Claimant is not discussing a breach of the contract but how 
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Respondent actions could have only be taken by a sovereign, violating the FET 

standard that Respondent obligated itself to give to its investors.117 

110.  There is no objective test to distinguish between contractual and treaty claims.118 What 

needs to be distinguished is whether the State really acted as a private entity, and thus 

committed a contractual breach, or if its actions fall within a public sphere. It is a 

difficult task –as stated by the Vivendi tribunal “The impossibility of separating 

potential breaches of contract claims from CD-BIT violations.”119- but the more recent 

BIVAC decision on jurisdiction re-introduced the notion of “puissance publique”.120 

Respondent acts fall within that doctrine since it entails an “activity beyond that of an 

ordinary contracting party”.121 

111.  Thus, a tribunal faced with the issue should determine jurisdiction by establishing 

whether or not the alleged breaching act is in any case capable of being characterized as 

falling within a CD-BIT scope.122 It was clearly explained by the Vivendi ad hoc 

Committee that:  

“A treaty cause of action is not the same as a contractual cause of action; it requires a 

clear showing of conduct which is in the circumstances contrary to the relevant treaty 

standard.”123 
 

112. It can be said that an arbitral tribunal should cautiously approach any situation that is 

reminiscent of an attempt to “disguise” a contractual claim into a CD-BIT garb. But 

this must not go against the need to carefully evaluate if the host State itself is 

attempting to mask its sovereign acts into a contractual shell124 such as it is in this case. 

113. As stated by the tribunal in Impregilo: “Only the State in the exercise of its sovereign 

authority (“puissance publique”), and not as a contracting party, may breach the 
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obligations assumed under the CD-BIT.”125 In other words, the ICSID tribunal stated 

that the investment protection treaty only provides a remedy to the investor where the 

investor proves that the alleged damages were a consequence of the behavior of the 

Host State acting in breach of the obligations it had assumed under the treaty.  

114. Claimant has the right not to be the victim of unfair and inequitable treatment. This is a 

specific substantive right of an investor. Respondent violated it by changing the legal 

and economic framework and by adding collective action clauses. Respondent tried to 

denial Claimant it right to settle this dispute before a contractual designated court. 

Who, but a State, might be able to do that? 

115. When an investor invokes a breach of a CD-BIT by the host State –according to 

Bayindir- the alleged treaty violation is by definition an act of ‘puissance publique’.126  

116. It is submitted that in order for an act of State to cause breach of the CD-BIT it must be 

one done by the State in its capacity as a sovereign. Pragmatically speaking, it should 

be of such nature that the ordinary contractual party would not be in a position to 

perform such an act. So far, only States can enact a sovereign reform act, violate all of 

its international agreements and try to get away with it  

117. Respondent acted “iure imperi”, exercising elements of its governmental authority. The 

State used its public prerogatives or imperium in the complained actions. As stated in 

Joy Machinery: 

“A basic general distinction can be made between commercial aspects 

of a dispute and other aspects involving the existence of some forms of 

State interference with the operation of the Contract involved”.127 

118. Here, there is sovereign interference128 that does not violate contractual rights, but CD-

BIT provisions and there is a clear distinction between them. It follows the Tribunal 

criteria in the Vivendi annulment committee.129130 
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119. Here, the fundamental basis of the claim lays on an independent standard, where the 

conduct of the State is to be judged. As stated in Vivendi, “(…) A State cannot rely on 

an exclusive jurisdiction clause in a contract to avoid the characterization of its 

conduct as internationally unlawful under a treaty.”131 As it will be explained in the 

next section, this is precisely what Respondent is trying to do while bashing Claimant 

from settling this dispute anywhere else. 

C. The SCC is the only forum for Claimant’s petition. 

120. Even that this Tribunal was to consider that the present claim should be settled before 

Respondent’s domestic courts, Claimant will demonstrate its impossibility due to the 

substantial deprivation of its rights. 

121. The (infamous) SRA enacted by Respondent (¶ 18- 23) was deemed constitutional in a 

review conducted prior to its enactment. There is no means of challenging its validity 

within Respondent’s legal order.132 

122. Respondent not only did not allow Claimant to participate in the SRA’s drafting (¶ 20-

21) but also tried to prevent any kind of claim from being brought forward. It is 

impossible for anyone to challenge the SRA before Respondent’s courts because it was 

deemed constitutional.133 

123. But that is not the only constraint. Even if Claimant were to accept the new bonds and 

try to defend its investment before Yavin’s domestic courts, Respondent added a CAC 

(¶ 26-27). This means that bondholders would need to gather at least 20% of the 

nominal value of the issue in order to file a claim. The SRA had an acceptance of the 

85%. In the remote case that every single holdout were to try to defend itself from 

Respondent’s actions, they would not be allowed as they would never be able to gather 

the 20%. 

124. It was stated in Parkerings that –in order for the ICSID Tribunal to have jurisdiction–, 

Claimant needed to provide objective reasons “to question Respondent’s (Lithuanian) 

                                                             
 
131 Id, ¶105. 
132 Clarifications, n°22. 
133 Clarifications, nª22. 



 

27 
 

courts’ ability to dispose of the case fairly”134 and to allege treaty breaches. Here, 

Claimant accomplished both.  

125. Respondent’s courts would never remain objective in addressing Claimant’s request, 

and even if they were, there is no means to challenge the SRA due to its character.135 

The Beccara tribunal had to deal with a similar situation and accepted its jurisdiction 

by weighting of the interests of the Parties.136 Judges Tercier and van der Berg were 

mainly concerned about Argentina not being given the opportunity to address the 

dispute through the framework of its domestic legal system.137 But here, the situation is 

different. The Argentinean case has domestic precedent that clearly shows that the 

matter was dealt in the domestic court.138 In the present dispute, Respondent rejected to 

address the situation by not allowing to challenge the SRA or setting the dispute in the 

new forum with the current percentage held by Claimant. 

126. In the remote case that this tribunal were concern about if a contractual selected forum 

would be the righteous one for this case, it should reject Respondent’s objections 

against setting this dispute here. 

127. The LANCO tribunal analyzed if a contractual forum clause in a concession contract 

could overlap with an international forum jurisdiction. Clearly, the tribunal said no. It 

upheld ICSID’s jurisdiction on the ground that an exclusive jurisdiction clause gave 

contentious administrative tribunals the jurisdiction under domestic law. But in no way, 

would they decide on international matters.  

128. The LANCO tribunal understood that an ICSID procedure prevails over the purported 

contractual forum selection clause not so much on the basis of a distinction between 

contract claims and CD-BIT claims but “more on a general concept of priority of 

ICSID arbitration over domestic courts.”139 

129. This interpretation was also followed in Salini where the ICSID tribunal understood 

that it was competent to hear all claims based on a violation of the CD-BIT. The 
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tribunal could hear contractual violations that simultaneously amounted to CD-BIT 

violations as well as pure contract claims not amounting to a breach of the CD-BIT if 

the contract was between the investor and the State itself. Therefore, the ICSID 

tribunal’s jurisdiction extended to all claims with the sole exception of claims that were 

based on a contract with an entity other than the State and that were not based on a 

violation of the CD-BIT.140 

130. As stated in the previous section, there is a breach of the Treaty because Respondent 

violated the promised FET standard –article 2.2 of the CD-BIT- while enacting the 

SRA. Here, Claimant is not merely requesting the complete payment of the bonds, but 

“full compensation for the losses it incurred as a result of Respondent’s violations of 

the Fair and Equitable Treatment, including interest.”141 

131. Clearly, Claimant requests this Tribunal to adopt the Azurix ICSID tribunal’s reasoning 

and accept its jurisdiction because this claim can only be settled here. In this sense, 

following the reasoning of the CMS tribunal even if a contractual claim and a treaty 

breach may arise from the same set of facts, they seek different outcomes and their 

nature is contrastive.142  

132. It would be unfair to deprive the investor of its right to defend its investment. The 

reason is that such disregard would not have caused any real harm to the Host State, 

whilst in contrast, the deprivation of the investor‘s right to resort to arbitration would, 

in effect, deprive him of its only available dispute resolution mechanism. 

IV)  The present is an investment, Claimant is an investor and this is the only forum, 

this Tribunal has jurisdiction. 

133. The basic rule regarding the jurisdiction of an international tribunal is that such 

jurisdiction depends entirely on the consent of the parties. Respondent’s consent was 

given in the CD-BIT and was not altered in any way. Even if the CD-BIT has expired 
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and would not be in force before Claimant has bought the sovereign bonds, Respondent 

did not take any step in order to terminate the Treaty. 143  

134. Moreover, Respondent had several years to act against the PCA award that clearly 

supports Claimant´s claim, but it did not. It used the PCA award to lure Corellian 

investors to invest in the country.  

135. The reasoning of the majority of the annulment committee in Malaysian Salvors was 

that the parties to the investment treaty would not have subjected investments under the 

treaty if they believed that the arbitrational system would not be able to protect all 

investments.144  

136. In the case at hand, Claimant complies with all requirements established in the BIT and 

with the analysis made by the PCA decision. The already proven arguments compel the 

conclusion that this Tribunal has jurisdiction over the present claim.  
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MERITS 

137. Having established jurisdiction, Claimant requests the Tribunal to find that: Respondent 

failed to provide FET (II); Respondent’s actions are not justified by the State of 

Necessity Defense (II). 

I) Respondent breached FET regarding Claimant’s investment. 

138. Respondent did not provide FET to Claimant because: Claimant’s legitimate 

expectations were frustrated by Respondent (A); Claimant created legitimate 

expectations regarding the stability of the economic framework, which were not 

maintained by Respondent (147.i147.i); The arbitrary changes within the legal 

framework shattered Claimants legitimate expectations (161.ii); Respondent denied 

Claimant’s access to justice (B); Respondent violated the transparency principle in the 

second restructuring process (C). 

139. Article 2(2) of the CD-BIT states: 

 “Investments of each Party or of nationals of each Party shall at all times be accorded 

fair and equitable treatment and shall enjoy full protection and security in the territory 

of the other Party.”145 

 

140. Such article contains the FET standard, which basically means that the host State 

should treat the foreign investor in a ‘fair and equitable’ fashion at all times, with no 

limitations. This constitutes a guarantee for the foreign investors, allowing them to 

know what type of treatment their investment is going to receive.146 

141. Although there is no general agreement on the precise meaning of this standard of 

protection, the correct interpretation depends on the specific wording of each particular 

BIT, its context, negotiations and any other indicator of the parties’ intent.147  
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142. In this case, the FET standard is broad and flexible according to the wording of the CD-

BIT. The MTD case perfectly shows how the application of a broad understanding of 

FET should be. It cannot be applicable as a passive behavior of the State or avoidance 

of prejudicial conduct to the investors. It is as a pro-active statement and the State 

should take positive measures to promote, to create and to stimulate investments.148   

143. The tribunal in the Saluka case follows the same path, concerning the Czech Republic – 

Netherlands BIT. The FET standard in that BIT has a very similar drafting than the one 

contained in the CD-BIT. In that case, the interpretation of the article led to the 

conclusion that the wording did not bring any predicament that may arise under other 

treaties. Such as in the case of NAFTA, where they link FET to the minimum standard 

of treatment of customary international law.  

144. As in Saluka, FET is not limited by any reference to the minimum standard of treatment 

of customary international law.149 Therefore it is not tied to it. The parties understood it 

as autonomous standard.150  

145. As it is extensive, the FET standard is composed by the sum of different elements. If 

one of those elements is not satisfied by the host State, it constitutes a violation of the 

standard. Although they are not the only ones, the foreign investor’s legitimate 

expectations, the transparency principle and denial of justice are three of those 

components.151  

A. Respondent violated Claimant’s legitimate expectations. 

146. The main point for the protection of the legitimate expectations of the foreign investor 

is for the host State to create a stable and consistent framework.152 This allows the 

foreign investor to contemplate all the rules, policies and practices that will govern its 

investments.153  
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147. In this case, Claimant built its legitimate expectations on the basis of the economic and 

legal framework of the host State.154 Such expectations were of a lasting stability and 

consistency in the State’s actions. These were not respected by Respondent committing 

a violation of Claimant’s legitimate expectations. 

 

i. Claimant created legitimate expectations regarding the stability of the economic 

framework, which were not fulfilled by Respondent. 

 

148. It is well known that economy itself is cyclic and a worldwide crisis might always 

occur but that does not excuse any behavior that might have some success in preventing 

its effects. 

149. Notwithstanding the aforementioned, when signing a BIT, states obligate themselves to 

conduct in a consistent manner. A stable economic framework is essential for the 

development of an investment, and a host state has the obligation to take steps in order 

to maintain it by adopting conducive measures. Alterations to that framework could 

affect the legitimate expectations, therefore violating the FET standard.155  

150.  Representations and undertakings made explicitly or implicitly by a host State are the 

basis for legitimate expectations. 156 This was also stated by the tribunal in Waste 

Management, where the tribunal considered that there would be a violation of FET if 

the treatment breaches a representation which Claimant relied on.157   

151. As was stated supra (¶12-13) Claimant acquired the bonds in a context of a stable 

economy, reassured by a commitment to maintain a more stable economy and financial 

sector. 

152. Respondent’s economic capacity made investors believe that, after the 2003 

restructuring, Respondent was a safe haven in which to invest. The international 

financial markets soon forgot the 2001 default and the following crisis, because it was 
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believed that the 2003 SRA was a solution to a crisis of liquidity, rather than one of 

solvency.158 

153. This led to the idea that Claimant’s investment was not going to be harmed and the 

entire payment was going to be made at the maturity date of the bonds.  

154. The tribunal in the Arif case understood, regarding an investment that was matured for 

the period of sixteen months, in which the conditions remained stable,159 that the 

legitimate expectations intensify as an investment increases. Therefore, failures of the 

Host States to fulfill the legitimate expectations became increasingly severe.160  

155. After the acquisition of the sovereign bonds, Claimant kept them for five years and still 

holds them.161 During that period of time the economic conditions remained stable, in 

accordance with Respondent’s commitment. This strengthened Claimant’s legitimate 

expectations, believing that this given situation was going to be maintained until the 

maturity date of the sovereign bonds.  

156. In keeping with Arif, the consequences of Respondent’s failure to provide a stable 

economic framework had only greater consequences, as five years had passed since the 

investment was made. 

157. In 2008 a worldwide financial crisis occurred. Respondent did not prevent its effects 

from striking, because it did not take the necessary measures to fix its internal 

problems. So in 2010 Respondent, as it was stated supra (¶¶ 17), entered an economic 

crisis. 

158. It was stated by the El Paso tribunal that, although states have certain margin of 

freedom in the measures they take, they still have a best-effort obligation to try to fulfill 

their commitments.162  

159. In this case the legitimate expectations were not shattered by the crisis; as nobody can 

escape form the changes and hazards resulting from general economic conditions.163 

They were not fulfilled because Respondent did not make its best effort, because it did 

not create an army in case there was a war. 
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160. Even though Respondent needed to take the necessary measures, this could never 

overlook the protections granted to investors by the CD-BIT. They needed to be 

proportional to the situation. 

161. In sum, Respondent made an explicit commitment to maintain the economic stability in 

which Claimant relied on. Respondent did not take the necessary measures to 

reestablish its economy, so it could not prevent the effects from the economic crisis 

from striking. Therefore, Claimant’s legitimate expectations were not fulfilled. 

 

ii. The arbitrary changes within the legal framework shattered Claimants legitimate 

expectations. 

 

162. Besides the economic framework, legitimate expectations also include the stability of 

the legal framework. This can only be understood in a way that a State cannot 

arbitrarily modify its legal system. Host States must take in consideration before 

making any radical changes that their legal system is the foundation of the investors’ 

legitimate expectations.164 

163. The tribunal in El Paso case defined arbitrary as: “without cause based upon the 

law”,165 as not something that is contrary to a rule of law, but to law itself.166 An act 

that shocks a sense of juridical property.167 

164. Respondent acted arbitrarily by introducing the QMC into the SRA (¶20), not 

respecting the voluntary basis of the process.168 The majority was met so Claimant was 

bound by an offer that altered the previous conditions (¶¶ 24-26- 27). 

165. The tribunal in BG, concerning measures taken by the Argentinean government to solve 

its economic crisis, understood that the arbitrariness of the acts is given, not as a 
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function for the state to achieve its goals, but by what the parties’ expected under the 

BIT.169  

166. As regards to BG,170 in this case Respondent only took in consideration that the QMC 

would help in addressing the economic crisis. It overlooks Claimant’s expectations of a 

voluntary process.171 

167. The argument supporting that the measure taken was necessary to achieve the purpose 

of reducing sovereign debt, has no basis. It could have been accomplished without 

overlooking BIT protections. In the first SRA enactment, (¶11) the offer was 

completely voluntary. Considering the success of the offer in reducing debt, and the 

fact that there was no litigation proceedings pursued,172 it can be concluded that the 

restructuring process considered all interests. Therefore, in this restructuring, 

Respondent had no reason to include the QMC in this SRA.  

168. It is widely accepted that even if an act is considered legal within the internal legal 

order of a state, it does not mean that it would not be internationally responsible for 

those acts.173 The tribunal in SPP understood, regarding a municipal law, in which the 

investor based its expectations, that it did not matter whether the act is valid or not 

under domestic law would not resolve the question of liability of the state.174 

169. The SRA was deemed constitutional in a review conducted previous to its enactment.175 

This does not mean that the QMC was not arbitrarily included and that Respondent is 

not responsible for the failing to provide FET. 

170. The inclusion of the clause is not justified by international law, since there is neither 

customary international law nor any international treaties that regulate sovereign 

insolvency. Therefore, the decision to include it relies only on Respondent’s shoulders.  

171. This QMC is a clear expression of the “tyranny of the majority”.176 The argument 

seems to be that the clause is necessary in order to protect the majority who accepted 
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the offer; against a minority that threatens to leave the SRA without effect. However, 

the result is the exact opposite; this clause is effectively oppressing the minority.177  

172.  Respondent is limiting the right of Claimant to make a decision exclusively on its own 

financial interests.178 Respondent is punishing Claimant for exercising its right of not 

agreeing with the decision of the majority. 179 

173. Even if a majority has agreed to the restructuring offer, it does not mean that this is the 

correct decision for Claimant. Wrong does not cease to be wrong because the majority 

take part in it. Consequently, it is entitled to voluntarily decide if it accepts or not the 

offer without Respondent imposing the offer on it.180  

174. To conclude, the QMC included by Respondent into the SRA finds no justification, 

being completely arbitrary. For this reason Claimant’s legitimate expectations were 

shattered.181 

B. Respondent Denied Justice to Claimant  

175. The access to justice is one of the most elemental rights investors have and host states 

have the duty to provide and protect it. This duty cannot only be violated by local 

courts, but also through executive action.182  

176. Denial of justice is a concept afflicted by imprecision. It is a manifestation of a breach 

of the obligation of a State to provide fair and equitable treatment and the minimum 

standard of treatment required by international law.183  Denial of justice relates to the 

administration of justice, and some understandings of the concept include both judicial 

failure and also legislative failures relating to the administration of justice (for example, 

denying access to the courts).184  Commentators and tribunals also see denial of justice 

as part of fair and equitable treatment.185  In this section, we request this Tribunal to 

adhere to that position.  The access to justice is one of the most elemental rights 
                                                             
 
177 STUART MILL, p.  9. 
178 Fisch, p.  54. 
179 STUART MILL, p.89. 
180 STUART MILL, p.  9. 
181 Problem,p.3 ¶.  17 
182 DOLZER & SCHREUER, p.  381. 
183 AMTO, 23. 
184 Ib. 
185 Al-Bahloul,33. 



 

37 
 

investors have and host states have the duty to provide and protect it.  This duty cannot 

only be violated by local courts, but also through executive action.186  

177. The US model BIT expressively includes denial of justice, stating that host States have 

the obligation to provide justice in criminal, civil or administrative adjudicatory 

proceedings.  It is recognized by authorities and case-law that the duty to provide due 

process and access to justice is part of the obligation to provide fair and equitable 

treatment.187  Here Claimant faces a dual denial of justice: First, when Respondent 

enacted the SRA (¶4) and deemed it constitutional without any way to challenge it 

within its domestic tribunals (¶C) and second, when it arbitrarily added CAC to the new 

issuance of the bonds (¶C).  

178. The first denial of justice happened in 2012 when Respondent decided that the SRA 

was not going to be challengeable. As the newest bonds were not still issued; at that 

moment, Respondent banned Claimant from the contractual designated forum to settle 

the dispute. Of course, as this action was extremely outrageous, it constituted by itself a 

clear violation of the FET standard contained in the BIT and still Claimant had a forum 

where to request compensation for the damages it suffered. But it is not the same. 

Respondent banned Claimant from its right to challenge a law that clearly jeopardizes 

its investment. As the Mondev tribunal has clearly addressed: “(…) bearing in mind on 

the one hand that international tribunals are not courts of appeal (…)”.188 This 

Tribunal could not serve the function of an appellate court to revise the SRA, but 

instead be “a measure of protection”189 against the standard’s violation. 

179. It has also been understood by a SCC tribunal when addressing RosInvest Co UK Ltd v 

Russia that Russia would be internationally responsible if its courts fundamentally 

failed to revise the case. Here, Respondent’s court was not given the possibility to fail 

in revising the case since Respondent denied the mere possibility of claiming before 

them. If the above mentioned tribunal understood that even “The substantive outcome 

of a case can be relevant as an indication of lack of due process and thus can be 
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considered as an element to prove denial of justice”,190 the non-possibility of even 

having a substantive outcome should strongly prove the clear denial of justice here.  

180. The second violation happened when Respondent included a CAC in the new bonds 

that prevents Claimant from accessing justice (¶27).  By doing so, it prevented 

Claimant from settling this dispute before the new selected forum (C) and again, it 

denied justice to Claimant.  In the Azinian case the tribunal described a type of denial 

of justice involving the malicious misapplication of the law.191  Since Claimant 

represents 10% of the nominal value of the bonds,192 bringing up a legal claim by itself 

would not be possible.  In this particular case, it would be impossible to gather more 

than 15% because that is the total value of the holdouts.  In conclusion, Respondent has 

clearly masked as a requirement of form a violation of international law.193 Respondent 

denied Claimant’s access to justice and masked it under the inclusion of a CAC as one 

of the new conditions of the new sovereign bonds.  

181. Given that this claim is concerning a treaty breach, Claimant is not barred from 

accessing this Tribunal. However, if it were to initiate a contractual dispute, Claimant 

would be forced to gather more capital. Why should it now need to gather more capital 

to have access to a right it previously had? 

182. This clause has the sole purpose of preventing investors’ access to justice. It has no 

other justification; it is not even understood as to help the economic situation. It is a 

“Manifest injustice in the sense of a lack of due process leading to an outcome.”194.  

183. This CAC has no basis; there is no apparent reason for its inclusion in the new bonds. 

The economic situation of Respondent would not be beneficiated, as this has no 

immediate repercussions on it. As that was the main reason for the whole debt 

restructure, there but to deny access to justice to the minority.  

184. Under this clause, Claimant’s claims would find no reparation under the sovereign 

bonds forums. This constitutes an irreparable harm to Claimant’s investment.195 
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185. In conclusion, Respondent denied access to justice to Claimant by barring it from 

challenging the SRA before the selected forum of the bonds (¶C) and by introducing 

the CAC in the new sovereign bonds, which prevents it from making any claims by 

itself; therefore no reparation can ever be sought out in any other forum but this one. 

C. Respondent violated the transparency principle in the second restructuring 

process. 

186. The transparency principle is one of the most important elements in the FET 

standard.196 Foreign investors expect transparent actions from the host State so that they 

might know in advance all the rules that will govern their investments, as well as all the 

goals of the policies, as was stated by the Tecmed tribunal.197 

187. Respondent consulted the restructuring process only with a committee of only 50% of 

the bondholders, imposing a much reduced period of time to express the consent to 

participate in it (¶¶ 21-22). 

188. The PSEG tribunal believed that the lack of transparency comes at the very least close 

to negligence,198 which is the failure to exercise the standard of care reasonable that 

another state would have exercised in a similar situation.  

189. In this case Respondent did not provide the necessary standard of care to investors, as it 

imposed such a short period of time, overlooking the different circumstances investors 

may have to express their consent to participate.  

190. In the Metalclad case the tribunal accepted that all of the legal acts should be capable of 

being readily known by all affected investors.199 In the present case, Respondent only 

gave the possibility to know about the restructuring offer to some sovereign 

bondholders not to all as it should have done as they were all going to be affected.200 

191. Not all bondholders who declared their interest where elected to be members of the 

consultative committee. Respondent inconsistently stated that only 50% of the 

aggregate nominal value of the bonds could participate in that committee. Nowhere in 
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the record is it shown what criterion was used to select among the bondholders to be a 

part of the consultation. Therefore even if Claimant would have submitted a request to 

participate in the consultation, the unpublished arbitrary manner of choosing could have 

left it out of the committee. 

192. In Saluka, the state was not clear on pre-conditions to acceptance of an offer made by 

investors, so the tribunal understood that there was a lack of transparency.201 As in that 

case Respondent did not allow Claimant and other investors to know the pre-conditions 

of the restructuring offer, showing a lack of transparency in its actions.  

193. Being able to count with all the information would have allowed Claimant to take the 

necessary measures regarding the investment that was going to be affected, a possibility 

Respondent only gave to certain investors that were consulted.  

194. It seems evident that Respondent was looking to create an apparent legitimate approval 

of the offer. By reducing the number of bondholders consulted, it lowered the chances 

of getting an opposite reaction. Consulting the totality of bondholders would have 

generated an adverse opinion and that was certainly not convenient for Respondent.  

195. In conclusion, Respondent did not consult the restructuring process with all of the 

bondholders. Every investor had the right to be consulted and of knowing beforehand 

what options they were dealing with were. Since these requirements were not fulfilled 

the transparency principle was violated 

II) Respondent’s actions are not justified by the State of Necessity Defense 

196. Respondent’s actions are not justified by a state of necessity defense. Respondent is 

liable for the violations of FET, because: The clause contained in the CD-BIT is not 

self-judging (A); Respondent’s economic crisis does not constitute an essential security 

interest (B). The incorporation of the QMC and the CAC were not included to protect 

an essential security interest of the state (C). Respondent only had isolated facts that 

cannot constitute an essential security interest (D). Respondent had the possibility of 

enacting other measures that would not have breached its obligations under the CD-BIT 

(E). 
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A. The clause contained in the CD-BIT is not self-judging 

197. Article 6.2 of the CD-BIT states:  

 “Nothing in this Treaty shall be construed: (…)To preclude a Party from 

applying measures that are necessary for the fulfillment of its obligations 

with respect to the maintenance or restoration of international peace or 

security, or the protection of its own essential security interests.” 202 

198. It contains an NPM clause, which basically means that the host State can limit the 

applicability of some of the protections included in the CD-BIT.203  This is an 

exception that the treaty, rarely adjudicated upon at international law, which allows 

Respondent to pass emergency measures under only exceptional circumstances 

explicitly mentioned therein.204 

199. Even though the CD-BIT grants this exception, the state cannot determine by itself, that 

its essential interests are at stake and should take precedence over international law,205 

because this is not a self-judging clause.   

200. A self-judging clause allows the State concerned to judge by itself whether the 

elements mentioned by the NPM clause are present or not, and a tribunal is limited only 

to make a good faith review.206  As this is not such case the judgment should not be 

made by the State itself, but by an independent third party, in this case, this Tribunal.207  

Such review must be substantial; it needs to have, as its object, an examination of the 

standards contained in Article 6.2 in order to ascertain whether the requirements of that 

provision were present.208 

201. This clause is not self-judging since it has no explicit indication of such character. It 

does not specify that Respondent should be the one making a unilateral consideration to 
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invoke the clause.209  In, the vast majority of the cases, this nature is apparent from the 

express wording, such as “if the state considers”, “if the state determines”, “in the states 

opinion”,210 etc. the wording of this provision has none of it. 

202. A similar question was answered by the tribunal in the LG&E case, concerning the US 

–ARGENTINA BIT, which has a very similar wording of the NPM clause.  In that case 

the Argentina alleged that there was “strategic ambiguity” on the part of the United 

States, since it did not clearly define who should make the determination.211  

203. The tribunal understood that, even though, the clause made no reference to it, for a state 

to have that type of discretionally it should be explicitly clarified.212 

204. In support of this view, in the BG case, regarding the NPM clause in the UK-

ARGENTINA BIT, the conclusion was that the lack of workable references would not 

grant the state a self-judging power to escape its international obligations.213 

205. The self-judgment character is not implicitly suggested either.  To interpret a clause as 

implicitly self-judging will thus require that the state’s intentions to confer a self-

judging discretion on a state are clear.214  These cases are very rare, because one cannot 

presume that states intended to allow unilateral consideration to trump their effort in 

cooperation.215  As there is no record of the parties intention the Tribunal cannot 

presume the intention of the parities was for this provision to be self-judging. 

206. In conclusion, the clause contained in the CD-BIT is not self-judging because it does 

not make any explicit reference as to the states power to make unilateral considerations 

for the invocation of the NPM clause it does not come out of the context, so it is not 

implicitly self-judging either.  Therefore, the Tribunal’s analysis must be substantial 

and not just limited to a good faith determination. 
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B. Respondent’s economic crisis does not constitute an essential security interest. 

207. The state of necessity defense is narrowed to just exceptional circumstances as stated 

supra (¶198).  Therefore, it is a restrictive clause and it should be limited just to 

military or war conflicts.216  It constitutes an exception, not the rule,217 so the 

circumstances given must be of significant graveness and the measures taken by the 

host State need to aim at protecting an essential security interest of the State.218  An 

economic crisis cannot constitute an essential security interest of the state, so 

Respondent is not entitled to overlook the protections granted to investors under the 

CD-BIT. 

208. The tribunal should take into consideration the historical view of the state of necessity 

defense, which is the one related to the self-preservation of the state, meaning a 

fundamental right to existence.219  This concept only allows for the state to overlook 

some of the protections granted in the BIT when the security of the state is threatened.  

In the present case, the alleged circumstances in which Respondent invokes the 

protection are entirely different from what constitutes an essential security interest.220 

209. Understanding an economic crisis as an essential security interest, would disregard the 

object and purpose of the Treaty.221  In moments of an economic crisis is precisely 

when investors need the protections offered by a BIT.222 

C. The incorporation of the QMC and the CAC were not included to protect an 

essential security interest of the state. 

210. Even if the Tribunal considers that the NPM can be extended to an economic crisis,223 

Respondent can in no way bring the state of necessity defense to justify the QMC 

included in the SRA,224 or the CACs included in the new bonds.225 
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211. These clauses do not contribute to the purpose the SRA ultimately had, that was the 

reduction of the debt which in turn would help the economic recovery.  They are just 

abusive means adopted by the state to prevent the minority of holdouts from exercising 

their rights of voluntariness of the process and access to justice (¶¶167-183) for 

dissenting with the opinion of the majority.226 

212. Even if a state were to be in a situation that allows it to overlook the protections granted 

to investors by the BIT, without understanding that this is such a case, the measures 

taken need to be proportional in order to protect the essential security interest.227  

213. As was already stated in supra (¶ 164) Respondent was perfectly capable of achieving 

the results wanted, without the incorporation of these clauses, these measures were not 

aimed at protecting the essential security interest of the State.  

214. Even if the Tribunal were to understand that the state of necessity defense could be 

justified, the defense could only be related to the excessive hair cut in the value of the 

bonds and not to the inclusion of the aforementioned clauses; therefore the measures 

taken by Respondent find no justification. 

D. Respondent only had isolated facts that cannot constitute an essential security 

interest. 

215. Even if the Tribunal considers that the NPM clause is not just limited to war or military 

conflicts, this does not mean that the clause should not be understood in a restrictive 

manner.228  If an economic crisis can constitute an essential security interest, it would 

not be just any economic crisis, and this one would not fit into it. 

216. As it was understood by the tribunal in the previously mentioned LG&E case, an 

economic crisis that can constitute an essential security interest needs to be severe, as it 

was in the Argentinian case.229  It needs to be so grave that its consequences could be 
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equal to a military invasion; that it can wreak the lives of an entire population and the 

ability of the government to lead.230 To jeopardize the survival of the state.231 

217. If economic crises is understood as an essential security interest, it cannot be just a 

merely a period of “economic problems” or “business cycle fluctuation”.232  We have to 

be in the presence of an extremely severe crisis in the economic, political and social 

sectors reaching their apex and converging. 

218. As for the Argentinian economic crises, the state of necessity was granted given the 

severity of the circumstances.233  The circumstances Respondent was going through 

were nowhere near that severity. 

219. Firstly, there are no records that show that Respondent had high levels of poverty.  In 

the Argentinian case, more than half of the Argentine population was living below the 

poverty line,234 the poverty level increased to 54.3% of the urban population of the 

country and the indigence level reached 24.7%.235  With these came severe 

consequences such as the malnutrition of the population, causing 18 children to die 

from this in the province of Tucumán.236  Poverty was, in the Argentinian case, a key 

ingredient for the convergence of problems that led to graveness of the condition. 

220. Secondly, Respondent’s public services where not collapsed.237  As for Argentina, the 

public services such as health care were already collapsed having the government 

declared a national health emergency to ensure the population’s access to basic health 

care goods and services.238  The lack of access to healthcare and other public services 

added to poverty and improper nutrition, made the population sick.239 

221. Thirdly, even though unemployment rates had increased they were only up to 10.9%.240 

This is a normal level of unemployment; even developed countries during stable 

periods in their economy have similar or higher levels.  Such is the case of Portugal that 
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has a level of 14%, Ireland that reaches 11.5%, France with 12.5%, or Italy that has 

12.6%.241  All of these examples maintain stable economies and are in no way near 

economic distress. Even the euro zone, that contains various examples of the most rock 

solid economies in the world, has about 11.5% of unemployment. 242   

222. To contribute to a severe economic crisis, unemployment levels need to be alarming, 

for instance, in the aforementioned cases concerning Argentina unemployment reached 

almost 25% by 2001.243 Even then, having only high levels of unemployment comes 

nowhere near that extreme situation, putting as an example the case of Spain that is 

reaching almost 25% and its state is not compromised.244  

223. In comparison to the Argentinian case, Respondent was nowhere near such an extreme 

situation.  Its public services were not collapsed, and there are no records that show 

Respondent had high levels of poverty, distinguishing it further from the mentioned 

example marking a substantial difference with the above mentioned Argentinian case.  

224. Fourthly, as to the public demonstrations and social unrest that erupted in some cities, 

they were not severe at all.245  These were just an expression of the discontent nationals 

were facing but there are no records showing this could have even come close to acts of 

violence.  The situation was not even near a social breakdown.  As for that situation as 

described by the tribunal in LG&E, Argentina had the highest degree of public disorder 

that threatened the essential security interests of the state.246 

225. The allegations Respondent might submit with regards to preventing a possible future 

disruption provide no exception.  It is always possible to allege to be preventing an 

extreme situation.  A line needs to be drawn between actually preventing it and taking 

advantage of isolated facts to create the illusion that an essential security interest might 

be threatened.  

226. In conclusion, the economic crisis did not reach the severity to constitute an essential 

security interest as there only where isolated facts.  As for that reason Respondent was 
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not entitled to overlook the protections granted to investors by the CD-BIT, because its 

actions were not justified.  

E. Respondent had the possibility of enacting other measures that would not have 

breached its obligations under the CD-BIT 

227. As for the aforementioned reasons, Respondent was not in a state of necessity.  Its 

measures were not aimed at protecting an essential security interest.  Therefore it was 

not entitled to violate the protections granted by the CD-BIT.247 

228. Respondent could have taken other measures less damaging to foreign investors.  To 

affirm that the debt restructure was the sole measure that could be taken is not a proper 

justification, given the fact that one of economies’ characteristics is that there is never 

only one measure that can be taken.248 

229. As Respondent was not in a critical situation, it could have and should have consulted 

with specialists, to evaluate other measures that were possible to be taken.  For example 

one of the ways that could have been adopted is to follow in the footsteps of Uruguay 

and to negotiating directly with investors to postpone the maturity date.249  Another 

possibility was not to be that abusive and implemented not such a high haircut in the 

bonds value. 

230. To sum, the measures taken by Respondent were not proportional, because it was not 

entitled to overlook the protections under the CD-BIT as there was no essential security 

interest to be protected. 
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III) Conclusion on merits 

231. For all the foregoing reasons, Respondent violated the FET standard contained in the 

CD-BIT and it’s internationally liable, since its actions are not justified by the state of 

necessity defense. 
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Prayer for Relief 

232. For all the reasons set out above, Claimant respectfully requests the Arbitral Tribunal to 

find that : 

1st it has jurisdiction over the instant dispute; and  

2nd Measures adopted by that state, violated Respondent’s obligations under Art. 

2.2 of the CD-BIT; 

3rd Respondent shall restitute Claimant for the losses it incurred as a result of 

Respondent’s violations, including interest; and 

4th Respondent shall reimburse all costs related to these proceedings. 
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