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I. THE PCA’S DECISION IS BINDING ON THE JURISDICTION OF THE TRIBUNAL IN THE PRESENT 
CASE.   

II. THIS TRIBUNAL HAS JURISDICTION OVER THE DISPUTE CONCERNING THE SOVEREIGN 
BONDS OWNED BY CLAIMANT UNDER THE CD-BIT. 

A. The requirements of rationae materiae are present. 
i. The Sovereign bonds constitute an “investment,” pursuant to Art. 1 of the CD-BIT. 

ii. The classification of sovereign bonds as an investment accords with the object and 
purpose of the CD-BIT.  

iii. The sovereign bond possesses characteristics of an investment.  
B. The requirements of rationae personae are present. 
C. The requirements of rationae voluntatis are present.  

III. THE FORUM SELECTION CLAUSE CONTAINED IN THE SRA IS INAPPLICABLE TO THE 
CURRENT DISPUTE. 

A. The present dispute arises out of Dagobah’s violation of its treaty obligations and is 
properly before the SCC Tribunal.  

B. Dagobah’s retroactive insertion of a Collective Action Clause violates the FET provision 
of the CD-BIT and invalidates the forum selection clause [If have A, need a ‘B’] 

 [PART TWO: MERITS OF THE CASE]………………………………………………….. 
IV. DAGOBAH BREACHED THE FAIR AND EQUITABLE TREATMENT STANDARD OF PROTECTION 

CONTAINED IN ART. 2(2) OF THE CD-BIT 
A. Claimant is entitled to broad interpretation of the FET standard. 

i. Art. 2(2) contains a stand-alone FET standard, separate from the customary minimum 
standard. 

ii. The stand-alone FET standard affords Claimant broad protection. 
B. Dagobah need not act maliciously or egregiously to violate the broad FET standard. 
C. Dagobah failed to meet the broad FET standard by retroactively inserting CACs into 

Claimant’s investment.  
i. Dagobah denied Claimant due process.  

a. The ‘minimum enforcement clause’ denied Claimant access to the courts. 
b. The ‘collective modification clause’ denied Claimant an opportunity to 

discuss its concerns regarding modification of fundamental terms of its 
investment. 
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ii. Dagobah use coercive measures. 
iii. Dagobah discriminated against Claimant.  
iv. Dagobah did not act in good faith. 

D. Dagobah failed to observe Claimant’s legitimate and reasonable expectations. 
i. Dagobah adopted the SRA, which substantially changed the legal framework under 

which Claimant’s investments were decided and implemented.  
a. The SRA authorized other bondholders to change the terms of 

Claimant’s investment without Claimant’s consent, despite the specific 
commitment from Dagobah that Claimant had to approve any such 
changes.   

b. The SRA permitted other bondholders to limit the initiation of legal 
action despite the specific commitment contained in the CD-BIT that any 
investor can individually bring a claim.  

ii. Dagobah failed to notify Claimant beforehand of the significant changes to its legal 
framework.  

V. DAGOBAH CANNOT RELY ON ART. 6 OF THE CD-BIT GIVEN THAT IT DID NOT PROCEED 
JUSTIFIABLY IN ITS EFFORTS TO SAFEGUARD ITS ESSENTIAL SECURITY INTERESTS. 

A. Art. 6 of the CD-BIT is not a self-judging provision 
i. Unlike Art. 3 of the OECD Codes, Art. 6 of the CD-BIT does not include self-judging 

language. 
ii. Art. 6 of the CD-BIT is identical to Art. XI of Argentina-US BIT, which was not 

found to be a self-judging provision. 
B. Given that there is no clarity in applying Art. 6 of the CD-BIT, this Tribunal should 

employ the customary understanding of the defense of necessity. 
C. Dagobah has not met the conditions of necessity.  

i. Dagobah did not suffer a grave and imminent peril. 
ii. Enactment of the SRA was not the only means available to Dagobah to safeguard its 

essential security interest.  
iii. Dagobah contributed to its economic emergency.  

CONCLUSION AND PRAYER FOR RELIEF………………………………………….. 
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STATEMENT OF FACTS 

PARTIES 

1. The Claimant, Calrissian & Co., Inc., is a hedge fund incorporated under he laws of the 

Corellian Republic (”Corellia”), which has acquired a number of bonds issued by 

Respondent.  

2. The Respondent is the Federal Republic of Dagobah (“Dagobah”), an emerging market 

and diplomatic and economic ally of Corellia, whom had maintained a relatively stable 

economy until the late 1980s by implementing an inward-oriented development policy. 

CD-BIT 

3. The 1990s signaled a new direction for Dagobah in its efforts to improve its financial 

markets. Dagobah now implemented an outward-oriented development policy.   

4. In 1992, Dagobah entered into a BIT with Corellia to stimulate economic growth through 

foreign direct investment. The BIT included references to fair treatment [EXPAND 

SENTENCE]. The treaty enabled/encourage hundreds many Corellian investors to contribute 

to the Dagobah economy by purchasing Dagobahian bonds.  

DAGOBAH’S FIRST ECONOMIC EMERGENCY 

5. Early 2001 produced the first effect of the outward-oriented development policy, when 

heavy [foreign] borrowing, and high budget deficits lead to unsustainable debt and a two-

and-a-half year long economic crisis; Dagobah’s failure to address widespread tax evasion 

also played a significant role.   

6. In response to the Dagobahian economic crisis, the IMF advised Dagobah to appropriately 

implement the sovereign debt restructuring process, as well as to prevent further increase of 

its debt and another future crisis.  

7. On 7 May 2001, Dagobah restructured its debt causing bondholders –including several 

Corellian investors– to lose 50% of the bonds’ net present value.  

8. The Corellian government attempted to mitigate those major losses to Corellian investors by 

using the protection provisions in the CD-BIT. However, since the treaty did not expressly 

reference sovereign bonds as investments, Corellia’s diplomatic negotiations with Dagobah 

yielded no positive result. Dagobah did not agree that the BIT provided protections for 

Corellian investors, specifically bondholders.  

PCA ARBITRATION 
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9. Corellia took their claim to the Permanent Court of Arbitration (“PCA”), and on April 29, 

2003, the PCA tribunal held that sovereign bonds were indeed investments within the 

definition of the CD-BIT and that bondholders were entitled to its standards of protection. 

DAGOBAH’S SECOND ECONOMIC EMERGENCY 

10. However, in the years following the first economic emergency, Dagobah continued its 

expansive borrowing policy, which had not been complemented by adequate government 

revenue. Dagobah also exacerbated the weak economy by failing to address the longstanding 

issue of tax evasion. 

11. Dagobah was ill prepared for the global recession of 2008 as a result and experienced a 

second major economic collapse in 2010. 

THE SOVEREIGN RESTRUCTURING ACT (“SRA”) 

12. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”) –applicable to 

all Dagobahian bonds– providing that a qualified majority of 75% of the aggregate nominal 

value of all outstanding bonds governed by domestic law could modify the terms of the 

bonds and bind all of the remaining bondholders. 

BOND EXCHANGE OFFER  

13. On 9 July 2012, the Dagobah government offered bondholders the option to exchange their 

bonds for new ones worth approximately 70% of the net value of the original bonds. 

14. Claimant and other bondholders refused to participate in the exchange offer because of the 

drastic reduction in the bonds’ value.  

15. On 12 February 2013, despite this opposition, holders of bonds governed by Dagobah’s law 

representing more than 75% of the aggregate nominal value decided to participate in the 

exchange offer.  

NEW BONDS 

16. On that basis, Dagobah changed all of such bonds for new bonds in the terms provided by the 

exchange offer, including Claimant’s, giving a retroactive effect to the SRA that caused 

many losses to Claimant. 

17. These new bonds required adjudication in The Kingdom of Yavin and a CAC Clause 

requiring minority investors to have 20% control over total bonds to initiate legal action. 

SCC ARBITRATION 
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18. On 30 August 2013, Claimant commenced arbitral proceedings before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”) pursuant to the investor-State 

dispute settlement provision contained in Art. 8 of the CD-BIT, and also referring to the 

decision on interpretation rendered by the PCA Arbitral Tribunal.  
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SUMMARY OF ARGUMENTS 

MERITS OF THE CASE  

19. In violation of Art. 2(2) of the CD-BIT, Dagobah has breached its FET obligations owed to 

Claimant in several ways. Indeed, in its effort to restructure its sovereign debt, Dagobah 

failed to accord Claimant due process of law, adopted coercive and discriminatory measures 

for the purpose of forcing Claimant to participate in its bond exchange, acted in bad faith in 

doing such, all the while frustrating Claimant’s legitimate expectation of a stable legal 

framework. Claimant submits those actions as basis for finding an FET violation. 

20. Given that the Dagobahian economy is experiencing an emergency, Dagobah alleges that its 

actions where mean to protect its essential economic interest. However, Dagobah is 

precluded from invoking the defense of necessity since the economic emergency did not rise 

to the requisite level of severity. Necessity is also inapplicable because there where other 

means available to avert the crisis that did not include sovereign unilateral action, and the 

evidence indicates that Dagobah contributed to the situation of necessity.  
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ARGUMENTS 

[PART ONE: JURISDICTION] 

I. THE PCA’S DECISION IS BINDING ON THE JURISDICTION OF THE TRIBUNAL IN THE 

PRESENT CASE.   

21. The Permanent Court of Arbitration’s (“PCA”) decision regarding whether the Agreement 

between the Corellian Republic and the Federal Republic of Dagobah for the Promotion and 

Protection of Investments (“CD-BIT”) covers sovereign bonds and whether Corellian 

bondholders of Dagobah sovereign bonds are protected by the framework of the BIT should 

be recognized as binding and enforced accordingly by this tribunal.  

22. The Federal Republic of Dagobah (“Dagobah”) and the Corellian Republic (“Corellia”) 

entered into the CD-BIT in 1992.1 The CD-BIT was created in order to stimulate economic 

growth and contained standard clauses of protection for its Parties and Party Nationals.2 

Specifically, the CD-BIT was to “recognize the importance of providing effective means of 

asserting claims and enforcing rights” regarding investments “under national law as well as 

through international arbitration.”3  

23. Pursuant to Article 7(2) of the CD-BIT, which governs the settlement of disputes between the 

State Parties, when a dispute between Parties cannot be settled, it is submitted to an arbitral 

tribunal for binding decision.4 This provision further provides that the arbitration is to be 

administered by the PCA in accordance with the Arbitration Rules of 1976 of the United 

Nations Commission on International Trade Law (“UNCITRAL”).5 All awards made in 

accordance to the UNCITRAL Rules are final and binding on the parties.6 

24. The rule pacta sunt servanda is the basis of every contractual relationship. It is a fundamental 

principle of law that voluntary and consensual contractual obligations must be respected.”7  

25. It is presumed that both Dagobah and Corellia signed and ratified the CD-BIT consensually 

and in good faith.8 Further, the principle of pacta sunt servanda requires that parties to a 

treaty must keep its promise and fulfill its obligation.9 

                                                
1 Uncontested Facts, ¶ 7.  
2 Uncontested Facts, ¶ 2; CD-BIT, pmbl., arts. 1,7, and 8. 
3 BIT, pmbl. 
4 CD-BIT, art. 7. 
5 CD-BIT, art. 7. 
6 UNCITRAL Rules, art. 34.  
7 Sapphire, at 181. 
8 See Vienna Convention, art. 2(1)(b); SCC Procedural Order No. 2, ¶ 8.  
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26. After Corellia and Dagobah were unable to reach an agreement on whether the treaty covered 

sovereign bonds and whether the framework of the CD-BIT in diplomatic negotiations 

protected Corellian holders of Dagobah sovereign bonds, Corellia properly commenced 

arbitral proceedings against Dagobah in the PCA pursuant to Article 7 of the CD-BIT.10    

27. Corellia argued that the purchase of sovereign bonds issued by Dagobah were in fact an 

“investment” within the meeting of Article (1)(1) of the CD-BIT.11 Corellia argued that the 

sovereign bonds were created within Dagobah’s territory and in accordance to its laws.12 

Further, Corellia contended that investors were entitled to pursue arbitration in accordance 

with the Investor-State Dispute Settlement Clause of the CD-BIT for violation of treaty 

provisions.13 

28. Dagobah’s rebuttal was that the CD-BIT did not expressly list sovereign bonds as an 

investment and that the bonds lacked a territorial link.14 

29. Subsequently, the PCA majority decided that the sovereign bonds issued by Dagobah did 

constitute as an investment within Article 1 of the BIT and that bondholders of both Corellia 

and Dagobah were entitled to the protections afforded by the Investor-State Dispute 

Settlement Provision of the BIT.15  Specifically, the PCA found that the “very broad terms” 

of the definition of “investment” and that “the language of Article 1 is broad and permissive 

enough to allow the acquisition of sovereign bonds to be qualified as an ‘investment’ within 

the meaning of the BIT.”16  

30. Furthermore, the PCA Tribunal found that the sovereign bonds did not lack a territorial link 

because their purchase took place in a State other than the issuing State or because the bonds 

may have been paid for with currency different than that of the Host State.17 Based on these 

findings, the PCA concluded that because sovereign bonds were investments and that “an 

international arbitral constituted in accordance with the CD-BIT’s Investor-State dispute 

                                                                                                                                                       
9 Vienna Convention, art. 26.  
10 Uncontested Facts, ¶ 7 and 8. 
11 Uncontested Facts, ¶ 9; CD-BIT, art. 1. 
12 Uncontested Facts, ¶ 9. 
13 Uncontested Facts, ¶ 9, CD-BIT, art. 8. 
14 Uncontested Facts, ¶ 10. 
15 Uncontested Facts, ¶ 11. 
16 PCA Award, chp. II(D)(i). 
17 PCA Award, chp. II(D)(ii). 
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settlement provision would have jurisdiction over treaty claims raised by holders of bonds 

issued by State parties to the treaty.”18 

31. As outlined in Article 7(2) of the CD-BIT, “if a dispute between the Parties cannot thus be 

settled, it shall…be submitted to an arbitral tribunal for binding decision in accordance with 

the applicable rules of international law.”19 Corellia properly commenced arbitration in the 

PCA pursuant to this provision.20 

32. As a general rule of interpretation, a treaty should be interpreted in good faith and in light of 

its object and purpose, taking into account “any subsequent agreement between the parties 

regarding the interpretation of the treaty or the application of its provisions.”21  

33. Pursuant to the principle of pacta sunt servanda, Dagobah is required to honor and recognize 

the PCA’s interpretation of the CD-BIT.22 As a consenting Party to the CD-BIT, Dagobah 

agreed to resolve disputes to through the Arbitral Tribunal and accept the binding decision 

that the tribunal may issue.23 By the time the PCA issued their opinion, Corellian 

bondholders had already accepted a restructuring offer made by Dagobah.24 However, 

Dagobah did not challenge the tribunal’s decision.25  

34. The PCA’s decision did not limit the applicability of its decision to the old bonds, but simply 

interpreted the CD-BIT to allow sovereign bonds to be categorized as an “investment” and 

bondholders should enjoy the protection granted in the CD-BIT.26 

35. Further, Art. 34 of UNCITRAL Arbitration Rules states that all arbitration awards must be in 

writing and are final and binding on all parties and should be carried out without delay.27  

36. As aforementioned, both Dagobah and Corellia freely consented to the CD-BIT, agreeing to 

resolve disputes to through the Arbitral Tribunal and accept the binding decision that the 

tribunal may issue pursuant to UNCITRAL Rules.28 In this matter the PCA issued and 

published its majority and dissenting opinions shortly after the award was rendered.29By not 

                                                
18 PCA Award, chp. II(D)(iii). 
19 CD-BIT, art. 7(2). 
20 Uncontested Facts, ¶ 7 and 8. 
21 Vienna Convention, art. 31(3)(b). 
22 New York Convention, art. III. 
23 CD-BIT, art. 7(2). 
24 Uncontested Facts, ¶ 13. 
25 SCC Procedural Order No. 2, ¶ 10. 
26 See PCA Award, D(i) and Decision. 
27 UNCITRAL Rules, art. 34(2). 
28 BIT, art. 7(2). 
29 SCC Procedural Order No. 3, ¶ 28.  
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adhering to the PCA’s final and binding arbitration decision, Dagobah is violating their 

obligation to carry out the award without delay.30 

37. A disregard of the PCA’s arbitral award also defeats the object and purpose of the CD-BIT.31 

By disregarding the PCA’s binding decision, the object and purpose of “providing effective 

means of asserting claims and enforcing rights with respect to investments…through 

international arbitration” would be disturbed.32 

38. Not only is the PCA’s decision proper, but it also decides on the issues that are before this 

Tribunal today. To disregard the PCA’s interpretation of the treaty, it not only undermines 

the object and purpose of providing effective means of resolution, but also undermines the 

consistency of international treaty convention. 

39. Because the Tribunal’s interpretation of the CD-BIT is proper and binding, to the further 

interpretation of the CD-BIT, the PCA’s decision should be applicable to the current 

application. 

II. THIS TRIBUNAL HAS JURISDICTION OVER THE DISPUTE CONCERNING THE SOVEREIGN 

BONDS OWNED BY CLAIMANT UNDER THE CD-BIT 

40. Assuming arguendo that this tribunal does not find that it is bound by the PCA decision, 

pursuant to Art. 7 of the CD-BIT, which is the Investor-State Dispute Settlement Provision, 

both parties consent to submit “any legal dispute between an investor of one Party and the 

other part in connection to an investment to… binding arbitration before… the Arbitration 

Institute of the Stockholm Chamber of Commerce” (rationae voluntatis).33 The claims 

submitted against Dagobah are pertaining to an acquisition of sovereign bonds issued by 

Dagobah by Claimant, an investor of Corellia (rationae personae).34 These sovereign bonds 

fall within the definition of an “investment” pursuant to Art. 1 of the CD-BIT (rationae 

materiae).35 Therefore, the dispute should fall under the jurisdiction of the Arbitral Tribunal 

to be constituted pursuant to the SCC Rules. 

                                                
30 UNCITRAL Rules, art. 34. 
31 Vienna Convention Art. 31(1). 
32 CD-BIT, pmbl. 
33  CD-BIT, art. 8(1) and 8(2)(c). 
34 Uncontested Facts, ¶ 22. 
35 CD-BIT, art. 1. 
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41. The SCC has established initial jurisdiction over the claim pursuant to Arts. 9 and 10 of the 

SCC Arbitration Rules.36 Generally, the jurisdictional threshold for the SCC has been 

described as fairly low.37 It is often sufficient for the claimant to show that a valid arbitration 

clause exist making reference to the SCC and that the SCC is competent to handle the 

dispute.38 An apparent deficiency of the arbitration clause is needed in order for a claim to be 

summarily dismissed on jurisdictional grounds. 

42. An initial finding of jurisdiction does not preclude Dagobah from raising such objections 

before the tribunal.39 The tribunal’s decision is based on a “more thorough and complete 

examination of the merits of the objection.” 40 

43. A thorough and complete analysis of the merits of the jurisdictional claim confirms the SCC 

jurisdiction over the present dispute, as the tribunal has jurisdiction rationae materiae, 

rationae personae, and rationae voluntatis. 

A. The requirements of rationae materiae are present.  

44. The SCC Arbitration Rules are silent on the concept of “investment.”41A number of tribunals 

have applied a “double barreled” test in determining whether a dispute relates to an 

investment.42 This two-prong test requires that: (1) the investment fit into the definition of 

the investment as provided by the relevant provision of the CD-BIT; and (2) the investment 

must correspond to the inherent meaning contemplated by the ICSID Convention.43 

“Accordingly, the term ―investment under the CD-BIT has an inherent meaning, 

irrespective of whether the investor resorts to ICSID or UNCITRAL arbitration.”44 Though 

the ICSID is silent as to a specific definition of an “investment,” a number of tribunals have 

applied the Salini factors to determine whether a transaction or activity qualifies as an 

investment. 45  

i. The Sovereign bonds constitute an “investment,” pursuant to Art. 1 of the CD-

BIT. 

                                                
36 Uncontested Facts, ¶ 24; SCC Rules, art.9 and 10. 
37 Ramsjö & Srömberg.  
38 Id. 
39 Id. 
40 Id. 
41 See generally SCC Rules. 
42 ABACLAT, ¶ 344. 
43 ABACLAT, ¶ 344; CSOB, ¶64 and 68. 
44 ABACLAT, ¶ 347. 
45 ABACLAT, ¶ 347(ii). 
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45. Art. 1 of the CD-BIT broadly defines an “investment” as “every asset… that has the 

characteristic of an investment.” This definition is followed with the adoption of a non-

exhaustive list of characteristics that an investment may possess and “forms that an 

investment may take.” The non-exhaustive list of characteristics of an investment includes, 

“the commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk.”46  This language of the agreement qualifies sovereign bonds as an 

investment.  

46. Bonds are defined as a debt in which an interested Party loans money to an entity that 

borrows the funds for a defined period of time at certain interest rates.47 They fall into one of 

the three main asset classes, along with stocks and cash equivalents.48 Sovereign bonds, 

which are issued by governments, possess these same characteristics.49 

47. The CD-BIT does not include a particular and rigorous test for what an “investment.” In lieu 

of specific qualifications, the CD-BIT includes examples of what may qualify as an 

investment. The lack of definitive terms demonstrates the parties’ clear intention to give a 

broad meaning to the term “investment.” 

48. The ICSID Tribunal has similarly interpreted vague provisions of treaties broadly in order to 

determine the meaning of an “investment.”50  The claimant in the dispute was a commercial 

bank organized under Czech law that asserted breach of a consolidation agreement by the 

respondent.51 The agreement provided that necessary funds would be provided in order to 

establish “collection companies.” The loans were to be paid back in accordance with a 

stipulated repayment schedule.52  

49. The Czech Republic-Slovak Republic BIT (“Czech-Slovak BIT”) defined an “investment” as 

“any asset invested or obtained by an investor of one Party in the territory of the other Party 

in accordance with the laws of the other Party.”53 This provision was also followed by a non-

exhaustive list of investments.54 The tribunal held that “though loans [were] not expressly 

mentioned in this list, terms as broad as “assets”… clearly encompass loans extended to a 
                                                
46 CD-BIT, art. 1. 
47 ABACLAT, ¶ 11. 
48 Id. 
49 ABACLAT, ¶ 14. 
50 CSOB, ¶ 74; See, e.g., NAFTA; Tokios. 
51 CSOB, ¶ 1.  
52 CSOB, ¶ 2. 
53 Czech-Slovak BIT, art. 1(1); CSOB, ¶ 77. 
54 CSOB,¶ 77. 
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Slovak entity by a national of the other Contracting Party. Loans as such are therefore not 

excluded from the notion of an investment under Art. 1(1) of the CD-BIT.”55 

50. Similar to the Czech-Slovak BIT, the CD-BIT does not explicitly list sovereign bonds as an 

investment.  The list offered by the CD-BIT is non-exhaustive, but specifically lists 

investments similar to a sovereign bond. Particularly, a sovereign bond is a loan, similar to 

the loan in dispute in the CSOB case.56 As the loans in dispute in the CSOB case were found 

to fall under “assets” and other broad terms, the broad definition of “investment” in the CD-

BIT should be found to encompass the sovereign bonds held by Claimant. 57   

51. The PCA also found that “the language of Art. 1 is broad and permissive enough to allow the 

acquisition of sovereign bonds to be qualified as an investment within the meaning of the 

CD-BIT.”58 The definition provided for in the provision is not drafted in a restrictive way and 

should not be interpreted restrictively. 

ii. The classification of sovereign bonds as an investment accords with the object 

and purpose of the CD-BIT.  

52. According to Art. 31 of the Vienna Convention, “a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in light of its object and purpose.”59 The ordinary meaning of the term investment is 

analogous to the non-exhaustive list of characteristics of an investment provided in Art. 1 of 

the CD-BIT. Its ordinary meaning is “the commitment of funds or other assets with the 

purpose to receive a profit, or “return,” from that commitment of capital.”60 

53. The ordinary meaning of the term “investment” as used in Art.1 requires that a sovereign 

bond qualify as an investment. The commitment of funds or other assets is demonstrated by 

Corellia’s acquisition of the bonds.61  Sovereign bonds are loans that are borrowed for a 

defined period of time.62 Sovereign bonds are also purchased with the purpose of receiving 

profit, as their arrangement entails interest payments and other promises.63  

                                                
55 CSOB,¶ 77. 
56 CSOB,¶ 2; ABACLAT, ¶ 12. 
57 CSOB, ¶ 77; CD-BIT, art. 1. 
58 PCA Award, D(i). 
59 VCLT, art. 31. 
60 Black’s Law Dictionary, 406; Romak, ¶ 177. 
61 PCA Award, D(i). 
62 ABACLAT, ¶ 11. 
63 PCA Award, D(i); ABACLAT, ¶ 11. 
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54. Further, the interpretation of the CD-BIT to categorize sovereign bonds as covered 

investments is consistent with the object and purpose of the treaty. Art. 18 of the Vienna 

Convention outlines a state’s obligation to refrain from acts that are counter to the object and 

purpose of a treaty when a State has signed the treaty.64  

55. The object and purpose of the CD-BIT is to “promote greater economic cooperation” 

between parties, to create “investments [that] will stimulate the flow of private capital and 

economic development of the parties” to be treated agreeably, and to encourage a “stable 

framework for investment [that] will maximize the effective utilization of economic 

resources…”65 It would accord with the object and purpose of the CD-BIT if sovereign bonds 

were to recognized as covered investments under the CD-BIT. 

56. Based on the ordinary meaning and the object and purpose outlined in the preamble of the 

CD-BIT, Art. 1 cannot be seen to have intended to adopt a restrictive approach as to what is 

to qualify as an investment. 

iii. The sovereign bond possesses characteristics of an investment.  

57. Though decisions of other tribunals are not binding on this tribunal, this Tribunal has 

generally considered other arbitral decisions to the extent that it may “throw any useful light 

on the issues that arise for decision this case.66 

58. “The Salini criteria may be useful to further describe what characteristics contributions may 

or should have. They should, however, not serve to create a limit, which the [ICSID] 

Convention itself nor the Contracting Parties to a specific BIT intended to create.”67 

59. The SCC has applied the Salini standard, introducing five elements of an “investment” under 

Art. 25 of the ICSID: (1) significance for the Host State’s development; (2) sufficient 

duration; (3) risk sharing; (4) regularity of profit and return; and (5) substantial 

commitment.68 The nature of a sovereign bond possesses the characteristics of an investment 

pursuant to the Salini standard.   

60. The sovereign bonds in dispute are significant to Dagobah’s development. A sovereign bond 

is a loan to a sovereign, in this case Dagobah.69 Bonds generally have a specific duration, 

                                                
64 VCLT, art. 18. 
65 CD-BIT, pmbl. 
66 RosInvestCo, ¶ 49. 
67 ABACLAT, ¶ 364. 
68 Salini  
69 ABACLAT, ¶ 11. 



MEMORIAL FOR THE CLAIMANT 

 13 

which is the pre-set final date of repayment.70 The assumption of risk is clearly demonstrated 

by the current dispute. 71 Sovereign bonds also consist of regular profit ad return. Bonds 

generally consist of a maturity date that serves as the final date of repayment.72 Further, 

interest is paid on a regular basis until the maturity date, generally on an annual or semi-

annual basis.73 Because the date of maturity is pre-set, there is a substantial commitment 

associated with a sovereign bond.74 

61. Similarly, the PCA found that sovereign bonds fulfill the characteristics listed in the CD-

BIT.75 The commitment of capital is demonstrated through the acquisition of bonds. The 

expectation of profit and gain is demonstrated through interest payments and other 

promises.76 The assumption of the risk is clearly demonstrated by the present crisis. 

62. On the basis of the foregoing, sovereign bonds clearly possess the characteristics of an 

investment pursuant to the Salini standard. Therefore, this tribunal should qualify sovereign 

bonds as covered investments under the CD-BIT, which would grant jurisdiction to this 

tribunal.  

B. The requirements of rationae personae are present.  

63. Art. 1 of the CD-BIT defines an “investor of a Party” as “a Party or a national of a Party that 

attempts to make, is making or has made an investment in the territory of the other Party.”77 

A “national of a Party” is “any legal person established in the Territory of one of the 

Parties…such as joint-stock corporations or partnerships.”78 

64. The parties of the CD-BIT are the Corellian Republic and the Federal Republic of 

Dagobah.79 

65. Calrissian, a Corellian hedge fund, is a national of the Corellian Republic. 80 A hedge fund is 

a joint-stock corporation or partnership.81 

                                                
70 ABACLAT, ¶ 12. 
71 PCA Award, D(i). 
72 ABACLAT, ¶ 12. 
73 ABACLAT, ¶ 12; PCA Award, D(i). 
74 ABACLAT, ¶ 12. 
75 Id. 
76 Ubide. 
77 CD-BIT, art. 1. 
78 CD-BIT, art. 1. 
79 CD-BIT, pmbl.; Uncontested Facts, ¶ 7. 
80 Uncontested Facts, ¶ 22. 
81 Eichengreen & Matieson. 
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66. The PCA Tribunal established that “when determining the existence of a territorial link 

between the investment and the Host State it is necessary to ultimately consider the place in 

which the funds deriving from the acquisition will be used.”82 The PCA found that the funds 

deriving from the acquisition of sovereign bonds were finally used in and by Dagobah.83  

67. Other tribunals have found that the determination of depend on the nature of the 

investment.84 The relevant criteria for investments of a purely financial nature should be 

“where and/or for the benefit of whom the funds are ultimately used, and not the place where 

the funds were paid out or transferred.”85 Thus, the relevant determination is whether the 

invested funds ultimately made available to the Host State and did they support the latter‘s 

economic development.86 Knowing the exact use of the funds is irrelevant to establish funds 

contribution to economic development.87 

68. Based on this criterion, the sovereign bonds in dispute do not lack a territorial link to 

Dagobah. Dagobah issued these bonds. Though the bonds were acquired by Claimant in the 

secondary market, the funds were ultimately available to Dagobah. As investments, these 

bonds also served to finance Dagobah’s economic development. Therefore, rationae personae 

is established, as Claimant qualifies as a national of Corellia and has made an investment in 

the territory of Dagobah. 

C. The requirements of rationae voluntatis are present.  

69. Pursuant to Art. 8(2)(c) of the CD-BIT, both parties consent to submit any disputes to 

binding arbitration the Arbitration Institute of the Stockholm Chamber of Commerce. Art. 

8(2)(c) of the CD-BIT expressly states that the contracting States consent to submit disputes 

between an investor of one Party and the other Party in connection with an investment “to 

binding arbitration before: (…) (c) the Arbitration institute of the Stockholm Chamber of 

Commerce.” By signing this agreement, both parties consent to the terms therein. 

III. THE FORUM SELECTION CLAUSE CONTAINED IN THE SRA IS INAPPLICABLE TO THE 

CURRENT DISPUTE. 

                                                
82 PCA Award, (D)(ii). 
83 PCA Award, (D)(ii). 
84 ABACLAT, ¶ 374; See e.g. Fedax; SGS v. Pakistan, §§ 136-140; SGS v. Philippines, § 111. 
85 ABACLAT, ¶ 374. 
86 ABACLAT, ¶ 374. 
87 ABACLAT, ¶378. 
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70. Claimant asserts that the retroactive effects of the Collective Action Clauses through the 

enactment of the SRA associated with the sovereign debt restructuring conducted by 

Dagobah constitutes a violation of the fair and equitable treatment standard of protection 

pursuant to the terms of the CD-BIT. Therefore, the enactment of the SRA is a breach of 

Dagobah's treaty obligation, and is not a purely contractual breach. Because the present 

dispute is based in Dagobah’s treaty obligation, this dispute is properly before the SCC. But, 

even if this tribunal should find that this is not a treaty breach, the SRA should be held as 

invalid because of its violation of the fair and equitable treatment standard, and the terms of 

the contract from Claimant’s acquisition of the bonds in 2003, which states that disputes 

should be exclusively resolved by the Courts of Dagobah should prevail. Nonetheless, the 

forum selection clause contained in the SRA is inapplicable to the current dispute. 

A. The present dispute arises out of Dagobah’s violation of its treaty obligations and is 

properly before the SCC Tribunal.  

71. The ICSID tribunal has held that “… with respect to a BIT claim an arbitral tribunal has no 

jurisdiction where the claim at stake is a pure contract claim… because a BIT is not meant to 

correct or replace contractual remedies...”88 The tribunal further stated that “… where the 

equilibrium of the contract and the provisions contained therein” were “unilaterally altered 

by a sovereign act of the Host State,” the claim could not be considered a pure contract 

claim. The tribunal applied this exception where “… the circumstances and/or the behavior 

of the Host State appear to derive from its exercise of sovereign State power.”89  

72. In the ABACLAT case, Argentina enacted The Emergency Law in response to its public 

default and devastating financial situation.90 The Emergency Law unilaterally modified 

Argentina’s payment obligations to its creditors.91 The ICSID Tribunal recognized 

mechanisms for when an insolvent debtor may benefit from “special regimes” of financial 

redress fully or partially liberating the debtor fro its obligations, it highlighted that the 

mechanisms are subject to specific rules and conditions.92 These conditions are: (1) a legal 

basis contemplating the basic principle and providing for its implementation through the 

designation of competent authorities: (2) the formulation of a specific procedure taking into 
                                                
88 ABACLAT, ¶ 316; Contra Aquas ,1154; SGS v. Pakistan; SGS v. Philippines. 
89 ABACLAT, ¶ 318. 
90 ABACLAT, ¶ 320. 
91 ABACLAT, ¶ 321. 
92 ABACLAT, ¶ 322. 
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account both the debtor’s and creditor’s interest; and (3) provision of distribution with regard 

to the entirety of the creditors’ group and not just specific contract or creditor.93 Because 

Argentina “intervened as a sovereign by virtue of its State power to modify its payment 

obligations towards its creditors in general...,” the Tribunal found that that enactment of its 

emergency law was based on the State’s sovereign power and did not arise from any 

contractual obligation.94 Even though the claimant’s claims related to the bonds, the Tribunal 

determined that the claims were based on breaches of the BIT and not on contractual rights 

provided to the parties under the bond contracts.95 The tribunal found that “forum selection 

clauses apply only to claims based on contractual rights, and may not affect treaty claims, 

which the bond documents did neither anticipate nor deal with.”96  

73. Similarly, this dispute is not a contractual claim, but arises out of Dagobah’s violation of 

their treaty obligation by its unilateral exercise of its sovereign State power. As a 

consequence of the financial crisis that affected many nations, a recession hit Dagobah in the 

beginning of 2010.97 As a response to defaulting, Dagobah enactment of the SRA was a 

unilateral modification of Dagobah’s outstanding debt obligations. Like the claims brought 

forth against Argentina, Claimant is asserting treaty claims that arise out of Dagobah’s 

breach of its obligations under the CD-BIT.  

74. Further, pacta sunt servanda mandates that every treaty in force is binding upon the parties to 

it and must be performed by the parties in good faith.98 A Party cannot on its own act liberate 

itself from the obligations it has assumed voluntarily by entering into a treaty.99 There are 

cases " when either Party has a moral, if not legal, right to demand that the treaty be 

revised.”100 However, “a Party may not invoke the provisions of its internal law as 

justification for its failure to perform a treaty.”101 

75. However, the theory of clausula rebus sic stantibus in inapplicable here as the remedy sought 

by Dagobah was not a request to alter its treaty obligations, but to unilaterally attempt to 

invoke its sovereign powers to tiptoe around its obligation. As prohibited by the Vienna 
                                                
93 ABACLAT, ¶ 322. 
94 ABACLAT, ¶ 323 and 324. 
95 ABACLAT, ¶ 498. 
96 ABACLAT, ¶ 498. 
97 ABACLAT, ¶ 14; Brock. 
98 VCLT, art. 26. 
99 Garner, 511. 
100 Id. 
101 VCLT, art. 27. 
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Convention, Dagobah should not be entitled to invoke provisions of its internal law to justify 

its obligations. 

76. Consequently, the presence of forum selection clauses in both the old and new bonds are 

irrelevant for the assessment of the SCC’s jurisdiction over the dispute.102 

B. Dagobah’s retroactive insertion of a Collective Action Clause violates the FET 

provision of the CD-BIT and invalidates the forum selection clause.  

77. Assuming arguendo that this tribunal finds that the present dispute is not a treaty breach, the 

new bond contracts should be held to be invalid because it was integrated in violation of the 

fair and equitable treatment standard. The terms of the bond contract from Claimant's 

acquisition of the bonds in 2003, which states that the Courts of Dagobah should exclusively 

resolve its contractual disputes, should prevail. Nonetheless, the forum selection clause 

contained in the SRA is inapplicable to the current dispute. 

78. Pursuant to Art. 2 of the CD-BIT, “investments of each Party or of nationals of each Party 

shall at all times be accorded fair and equitable treatment…”103 Further, Art. 4(1) of the BIT 

prohibits parties from expropriating or nationalizing a covered instrument either directly or 

indirectly in a discriminate manner.104 

79. However, when facing imminent defaults on sovereign debt, States have two main courses of 

action to deal with sovereign distress: voluntary exchange offers and collective action clauses 

(“CAC”).105 CACs, however, are discriminatory in nature and limit the rights of all 

bondholders by enabling qualified majority bondholders to alter bond terms. These types of 

clauses are directly contradictory to the most basic principle of contract law—terms cannot 

be modified without consent.106  

80. By passing legislation that permits the amendment of Dagobah-law governed bonds to 

retroactively include CACs, Dagobah denied Claimant due process, used coercive and 

discriminatory measures, acted in bad faith, and did not observe Claimant’ legitimate 

expectations. These points will be expounded upon in the merits part of the argument. 

                                                
102 See ABACLAT, ¶ 499. 
103 CD-BIT, art. 2. 
104 CD-BIT, art. 4. 
105 Olivares-Caminal. 
106 Hofmann. 
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81. It would be unjust to enforce the forum selection clause of the new bonds. Therefore, at 

minimum, the forum selection clause of the old bond requiring that contractual disputes be 

resolved before the Courts of Dagobah should apply. 

 

[PART TWO: MERITS OF THE CASE] 

IV. DAGOBAH BREACHED THE FAIR AND EQUITABLE TREATMENT STANDARD OF PROTECTION 

CONTAINED IN ART. 2(2) OF THE CD-BIT. 

82. In providing an incentive for foreign investment –which includes Claimant’s bonds as 

discussed above– the CD-BIT guaranteed a broad standard of fair and equitable treatment 

to Corellian investors doing business in Dagobah.  While this standard does not require 

egregious or shocking conduct by the host state, Dagobah has since failed to accord 

Claimant that essential treatment by denying Claimant due process of law, utilizing 

coercive and discriminatory measures, acting in bad faith, and failing to observe Claimant’s 

legitimate expectations. 

A. Claimant is entitled to a broad interpretation of the FET standard. 

83. Art. 2(2) of the CD-BIT entitles Claimant to full protection of its investments, explicitly 

providing that those investments “shall at all times be accorded fair and equitable 

treatment…in the territory of the other party.”107 (i) This express obligation, in the absence 

of any reference to the customary minimum standard, is evidence of a stand-alone FET 

standard. (ii) Since the treaty provides no clear guidance on the scope of this stand-alone 

standard, and given the object and the purpose of the CD-BIT, Art. 2(2) must be interpreted 

broadly to effectively and practically afford Claimant and other Corellian investors 

protections that will achieve its objective. 

i. Art. 2(2) contains a stand-alone FET standard, separate from the customary 

minimum standard. 

84. With respect to FET, states use express terms when they wish to refer to customary 

international law, and the absence of any such express reference indicates that analysis of 

the FET standard should be limited to treaty law, that is, the text of the BIT itself.108 

                                                
107 CD-BIT, Art. 2(2). 
108 Paparinskis, at 160.  
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85. Investment tribunals have held that the FET standard is a separate and independent 

standard if there is no reference to the customary minimum standard of treatment in the 

BIT.109 

86. Unlike similarly drafted FET provisions, specifically Art. 1105(1) of NAFTA, Art. 2(2) of 

the CD-BIT makes no express reference to “customary international law” or a “minimum 

standard.” This is no surprise as the FET standard contained in the CD-BIT is a stand-alone 

standard that does not merely reflect the minimum standard advanced by customary 

international law.110 

87. In fact, in contrast to Art. 2(2) of the CD-BIT, several recent BITs include explicit 

references to the customary minimum standard.111 For example, Art. 7(1) of the Benin-

Canada BIT requires FET “in accordance with the customary international law minimum 

standard of treatment of aliens.”112  

88. To avoid uncertainty about the interpretation of the FET standard, these BITs even 

expressly provide that FET does not require treatment beyond which is required by that of 

the customary minimum standard.113 Professors Dolzer and Schreuer are correct in noting 

“the fact that parties to BITs have considered it necessary to stipulate this standard as an 

express obligation is evidence of a self-contained standard.”114 

89. Taking into account the text of Art. 2(2) of the CD-BIT according to its ordinary meaning – 

pursuant to Art. 31 of the VCLT – if the Parties intended to include the customary 

minimum standard, they would have done so.115 As Professor Schreuer rightly notes:  

“It is inherently implausible that a treaty would use an expression such as 

‘fair and equitable treatment’ to denote a well-known concept such as the 

‘minimum standard’ of treatment in customary international law.”116 

90. Following the above reasoning, since Art. 2(2) does not contain any express reference to 

the customary minimum standard, it must be considered a stand-alone standard.  

ii. The stand-alone FET standard affords Claimant broad protection. 

                                                
109UNCTAD Fair and Equitable Treament. 
110F.A. Mann, at 244. 
111Benin-Canada BIT, Art. 7(1); Australia-Japan EPA, Art. 14.5; Canada-Korea FTA, Art. 8.5. 
112 Benin-Canada BIT, Art. 7(1). 
113 Benin-Canada BIT, Art, 7(2); Australia-Japan EPA, Article 14.5; Canada-Korea FTA, Art. 8.5. 
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115 VCLT, Art. 31. 
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91. In light of that conclusion that Art. 2(2) is a stand-alone standard, scholars and investment 

tribunals interpret FET to impose broad limits on state authority when a treaty omits an 

express reference to the customary minimum 

92. Notably, Professor F.A. Mann, perhaps the main jurist cited on this subject, has argued that 

an autonomous and independent FET standard has a more “far reaching” meaning that 

exceeds the customary minimum standard and “envisages conduct which goes far beyond” 

that minimum.117   

93. The Tribunal in Saluka supported the professor’s position, finding that there is “no basis for 

restricting the FET standard” to the customary minimum.118 Moreover, Sempra 

acknowledged that FET imposed under a treaty –such as a BIT– could mandate treatment 

“beyond that of customary law.”119 

94. Accordingly, since Art. 2(2) is a self-contained and does not refer to any minimum 

standard, it must be interpreted broadly enough to translate into real and effective 

protection of the type that would advance its object and purpose: to encourage Corellian 

investors to participate in the Dagobah economy.120  

95. Adopting the customary minimum standard interpretation of FET is contrary to that 

objective, as it unduly restricts the protections FET provides by requiring a heavy burden 

on investors alleging FET violations. Investors might be wary of participating in the 

economy of a host State that restricts their ability to challenge state actions that are adverse 

to their investment, especially since violation of FET is the “most relied upon and 

successful basis” for a claim.121   

96. Nonetheless, all interpretations of the FET standard resolve in one understanding: Dagobah 

treated Claimant unfairly and inequitably.  

B. Dagobah need not act maliciously or egregiously to violate the broad FET standard. 

97. Even in the wake of several recent arbitral proceedings, the term fair and equitable 

treatment is not clearly defined.122 The Neer and Glamis Gold tribunals, applying the 

customary minimum standard interpretation of FET in Art.1105(1) of NAFTA, have 
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recognized “grossly unfair conduct” or “maliciously flagrant actions” as breaches of the 

FET.123  

98. However, based on the aforementioned conclusion that the instant case involves a stand-

alone, broad fair and equitable treatment standard, the narrow definition provided by the 

Neer and Glamis Gold tribunals are generally unreliable.124 Claimant need not demonstrate 

Dagobah’s actions were “egregious” or “shocking,”125 yet the Neer and Glamis Gold 

understanding of FET may be useful since the protection provided by the customary 

minimum standard is a “floor,” not a “ceiling.”126  

99. Nonetheless, the Saluka Tribunal and other arbitral decisions outside the context of 

NAFTA give better guidance to the definition of FET, since those judgments were not 

bound by the customary minimum standard.127 Saluka, for instance, found a “lower degree 

of inappropriateness” sufficient to constitute violation of FET.128  

100. It is important to note, however, that violation of the FET “depends on the facts [each] 

particular case.”129 Thus, while ICSID and NAFTA decisions are helpful, they have no 

precedential value and are not binding upon this Tribunal.  

101. Notwithstanding, the Saluka tribunal articulated what arbitral jurisprudence generally 

confirms: FET encompasses such essential elements such as the prohibitions from (i) the 

denial of due process, (ii) the use of coercive and discriminatory measures, (iii) actions 

conducted in bad faith, and (iv) the frustration of an investor’s legitimate expectations. 

Claimant submits that the Saluka definition should apply because it is in line with the broad 

interpretation of the stand-alone FET standard provided by Art. 2(2).  

C. Dagobah failed to meet the broad FET standard by retroactively inserting CACs into 

Claimant’s investment. 

102. As briefly mentioned in the jurisdictional argument, in reaction to impending defaults on 

sovereign debt, States have two main courses of action to deal with sovereign distress.130 

One option is the use of a voluntary exchange offer, wherein bondholders individually 
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agree to exchange their old bonds for new bonds with less attractive terms.131 The other 

option is the adoption and use of collective action clauses (“CACs “) to ensure participation 

in the bond exchange132 by permitting a defined percentage of bondholders to make binding 

decisions on behalf of all bondholders.133 As follows, the primary purpose of CACs is to 

introduce majority voting into the bond terms,134 which deviates from a most basic 

principle of contract law: terms cannot be modified without consent.135  

103. The two categories of CACs relevant to our case are ‘collective modification clauses’ and 

‘minimum enforcement clauses.’ A collective modification clause permits a defined 

percentage of bondholders (usually 75%) to modify the terms (e.g. payment, interest rate, 

etc.) of the sovereign’s bond issues through collective action, against the will of the 

minority.136 Minimum enforcement clauses require a specified minimum percentage of 

bondholders to initate an action.137  

104. By passing legislation that permits the amendment of Dagobah-law governed bonds to 

retroactively include CACs, Dagobah (i) denied Claimant due process, (ii) used coercive 

and discriminatory measures (iii) acted in bad faith, and (iv) did not observe Claimant’ 

legitimate expectations. 

i. Dagobah denied Claimant due process. 

105. To prohibit the denial of justice on behalf of foreign investors doing business in host States, 

the FET standard mandates due process for those investors.138 According to Professor 

Schreuer, procedural fairness –specifically access to the courts– is an “elementary 

requirement...and a vital element of FET.”139 

106. Through unilateral executive action, Dagobah adopted the SRA that retroactively inserted 

CACs into Claimant’s investment. Dagobah thus denied Claimant procedural due process 

since these retroactive CACs authorized other bondholders to (a) change the governing law 

of Claimant’s investments and (b) agree to limit the initiation of legal action, both without 
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Claimant’s consent and without giving Claimant an adequate opportunity to discuss its 

position before a legal body.  

a. The ‘minimum enforcement clause’ denied Claimant access to the courts. 

107. Tribunals have consistently acknowledged that the fundamental violation of an investor’s 

right to be heard indicates the absence of a fair procedure and a lack of procedural 

propriety.140 

108. In Metaclad, a case involving the denial of a construction permit, the Tribunal found that 

the host State failed to accord a foreign investor FET when that host State did not give the 

foreign investor an opportunity to appear before the legal body that denied a construction 

permit.141 

109. This right to be heard is also articulated in the CD-BIT itself. As mentioned earlier, 

according to its ordinary meaning,142 Art. 8(1) permits the settlement of legal disputes 

between “an investor of one Party and the Other Party,” thereby expressly allowing a single 

investor to initiate arbitral proceedings against a host State.143 In addition, a foreign 

investor’s right to be heard and access to the courts is alluded to in the preamble of the CD-

BIT, which reads in part: 

“Recognizing the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment under national law as well as through 

international arbitration.”144 

110. Like the host State in Metaclad, Dagobah has effectively deprived, or at the least severely 

limited, Claimant of an opportunity to express its positions before a judicial body. And like 

the investor in Metaclad, Claimant has no available forum to individually assert claims and 

contest sovereign actions that injure its investments.  

111. The minimum enforcement clause impedes Claimant’s statutory right to individually bring 

an action against Dagobah: it requires that investors “would need to gather at least 20% of 

the nominal value of bondholders to file a claim.”145 Given that Claimant’s investments 
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represent only 10% of that value,146 and approximately 85% of bondholders agreed to the 

SRA and the bond exchange,147 the minimum enforcement clause thus forces Claimant to 

convince at least 5% of investors with diverging interests148 whenever Claimant wishes to 

assert an otherwise valid claim against Dagobah. This is unduly burdensome to Claimant. 

Dagobah has effectively blocked any legal action brought by investors such as Claimant 

who do not wish to participate in its bond exchange (i.e. debt restructuring).  

112. Furthermore, even if there a duty to exhaust local remedies in this case, Claimant is 

precluded from challenging the SRA and the retroactive minimum enforcement clause in 

Dagobahian courts.149 This is more evidence of Dagobah’s denial of Claimant’s statutory 

right to be heard, as Claimant is effectively silenced on both the international and domestic 

level.  

113. Thus, the minimum enforcement clause contained in the new bonds, permitted by the SRA 

law adopted by Dagobah, is unfair and inequitable as it frustrates Claimant’s right of access 

to the courts for the purpose of asserting a claim and enforcing its rights in protection of its 

investment. 

b. The ‘collective modification clause’ denied Claimant an opportunity to discuss 

its concerns regarding modification of fundamental terms of its investment. 

114. As Professor Wiabel notes, with regards to CACs, individual bondholders may argue a 

violation of due process when the host State “[does] not hear their concerns prior to 

elaboration of a proposal.”150  

115. In the instant case, Dagobah adopted the SRA, which permitted elaboration and 

contemplation of proposals affecting Claimant’s investments without giving Claimant an 

opportunity to discuss their position and concerns.  

116. The SRA itself is tantamount to a collective modification clause, as the law allows a 

supermajority (75%) of bondholders to modify the terms of Claimant’s investments without 

Claimant’s consent.151 Under the SRA, any proposals to modify Claimant’s investments do 
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not require Dagobah to hear and address Claimant’s concerns, as long as 75% of other 

bondholders agree to those modifications. 

117. Even with knowledge that sovereign enactment of the SRA would retroactively affect 

Claimant’s investment, the Dagobahian government did not invite Claimant or other 

bondholders to participate in the drafting of the SRA.152 The facts are clear that Claimant 

was not consulted in the drafting of the SRA,153 and thus had no opportunity to advance its 

positions and concerns.  

118. Moreover, while Dagobah did consult with 50% of bondholders before making the bond 

exchange offer,154 Claimant was not a participant in the consultative committee, although it 

expressed interest in joining.155 The Dagobahian government invited bondholders to 

participate in the consultation under the strict condition that bondholders each submit an 

intent to participate within three days following publication of the invite, which was posted 

on government agencies’ webpages.156 Claimant submits that three days is not adequate 

notice and does not provide enough time for an investor to articulate an intent to 

participate.  

ii. Dagobah used coercive measures. 

119. FET also requires that the host State grant investors freedom from coercion,”157 such that 

investors are free from forced conduct.158 In Tecmed, the Tribunal found that the host 

State’s denial of the renewal of an investor’s permit violated FET since that rejection was 

designed to force the investor to relocate.159 As follows, coercion depends on the 

voluntariness of an act. 

120. In the instant case, like the host State in Tecmed, Dagobah effectively forced Claimant to 

participate in the bond exchange by adopting the SRA that permitted other bondholders to 

bind Claimant to own their decision to participate without Claimant’s consent.  

121. Claimant submits this Tribunal to analyze Dagobah’s purpose for enacting the SRA in 

order to aid in the determination of whether that action was improper. In such analysis, the 
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circumstances surrounding Dagobah’s legislative action are important. By late 2011, the 

global community recognized that Dagobah was on the brink of experiencing its second 

sovereign debt restructuring in the last 11 years.160 The IMF conditioned their $150 billion 

bailout offer upon Dagobah refinancing and reducing its sovereign bond debt through an 

exchange offer.161 Other official creditors took a similar position, stating that they would 

not provide bailout funding to Dagobah unless the country ensured participation of private 

creditors through a debt restructuring.162 Dagobah’s financial woes also affected its ability 

to borrow, as the country experienced difficulty in obtaining funding on the international 

market.163  

122. Facing an unsustainable debt burden,164 Dagobah clearly had an incentive to apply 

measures that would ensure participation of private creditors –such as Claimant– in the 

bond exchange; a high participation rate increased the likelihood of Dagobah receiving 

bailout funding and improving their situation. However, rather than engage in serious 

negotiations with Claimant and other investors who did not agree with the bond exchange, 

Dagobah opted for unilateral legislative action.  

123. Like the host State refusing the renewal of an investor’s permit in Tecmed in order to force 

the investor to relocate, Dagobah’s adoption of the SRA was designed to effectively force 

Claimant to accept the bond exchange. Dagobah essentially ensured the participation of 

holdout minorities such as Claimant by adopting the SRA that permitted other bondholders 

to accept the bond exchange on behalf of Claimant without Claimant’s consent. Claimant’s 

participation in the bond exchange thus cannot be seen as voluntary; it is better 

characterized as involuntary forced conduct.  

iii. Dagobah discriminated against Claimant.  

124. The arbitral jurisprudence confirms that FET also encompasses the significant element of 

non-discrimination.165 

125. At least two scholars have advanced that a host State’s use of CACs may be 

“discriminatory towards holdout creditors”166 since CACs do not treat holdout creditors the 
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same as the other investors.  These scholars views are supported by the principle of pari 

passu, which is a term used in sovereign bond issuances.167 The literal English translation 

equates to “in equal step.”168 A pari passu clause provides that “one debt will be treated the 

same way as another.”169  

126. In deciding a claim based on the default of Argentine bonds, the U.S. Supreme Court in 

Argentina v. NML Capital LTD affirmed the Second Circuit’s judgment, holding that the 

pari passu clause contained in the bonds required Argentina to treat all their domestic-law 

bondholders the same. The Court found that Argentina intended to treat its holdout 

creditors differently than those creditors who had consented to the bond exchange by 

[presently] paying the participating creditors under the new bonds, but refusing to pay the 

holdout creditors under the original bonds. The Court recognized the investor’s right to 

equal treatment and held that Argentina had to pay both participating creditors and holdout 

creditors at same time.  

127. Here, along with the FET provision in the CD-BIT, the facts indicate that Claimant’s 

investments contained a pari passu clause that precluded discriminatory treatment.170 Like 

Argentina in NML Capital, Dagobah clearly treated Claimant in a different manner than 

other investors who participated in the Dagobahian bond exchange; Dagobah allowed those 

participating bondholders to bind Claimant to the new bonds without Claimant’s consent. 

As follows, Dagobah gave the participating bondholders the authority to determine the 

terms of their investment, while denying Claimant and other holdouts that same power.  

128. Moreover, as discussed above in the section concerning Dagobah’s coercive conduct, the 

SRA’s purpose was directly aimed to undermine the influence of the holdout creditors who 

would not participate in an exchange offer that would injure its investment by at least 

30%.171 The entire objective of the SRA was thus to treat holdout creditors in a different 

manner than participating bondholders.  
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129. As follows, Claimant submits that the Dagobahian government discriminated against 

Claimant as a holdout minority by treating Claimant’s investment different than that of 

other bondholders who participated in the exchange.  

iv. Dagobah did not act in good faith.  

130. The principle of good faith has been confirmed as being inherent in FET.172 However, bad 

faith is not needed to find a violation of FET.173 In Frontier, the Tribunal emphasized that 

“reliance by a government on its internal structures to excuse non-compliance with 

contractual obligations” is contrary to the good faith principle.174  

131. In this case, Dagobah has not acted in good faith in carrying out its debt restructuring. By 

enacting the SRA, the Dagobahian government effectively used its internal legislative 

structure to evade its contractual obligations to Claimant with respect to Claimant’s 

investment.175 In other words, the SRA allowed the Dagobahian government to bypass the 

requirement of receiving Claimant’s consent to amend the terms of Claimant’s investment. 

There are no facts that indicate that Dagobah directly negotiated with Claimant before 

taking such brash action. In fact, Claimant was not eligible to be apart of the consultative 

debt restructuring committee, even though Claimant expressed an interest in joining the 

committee.176  

132. Dagobah has since only offered one bond exchange that would result in at lest a 30% loss 

to Claimant’s investment.177 Accordingly, Dagobah essentially has offered Claimant a 

‘take-it-or-leave-it’ type of deal without directly engaging in productive negotiations, 

which suggests that the lone bond exchange offer was not proposed in good faith. 

133. Thus, Claimant submits that Dagobah actions support the conclusion that it did not act in 

good faith.  

D. Dagobah failed to observe Claimant’s legitimate and reasonable expectations. 

134. Perhaps the most important function of the fair and equitable treatment standard is the 

protection of an investor’s reasonable, legitimate expectations of consistent conduct of a 
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host State.178 When deciding whether to invest, foreign investors rely on the existing legal 

and business framework and explicit or implicit representations made by officials of the 

host State at the time of the investment.179  

135. The Tecmed tribunal was one of the first to explicitly expound on a foreign investor’s 

legitimate expectations, stating that a host State must maintain consistency, stability, and 

predictability in its legal and business framework. 180 The host State must also maintain 

transparency, such that investors “know beforehand any and all rules and regulations that 

will govern [their] investments.181  

136. Following that reasoning, Dagobah has breached Claimant’s legitimate expectations under 

the Tecmed standard by: (i) adopting a sovereign law that substantially changed the legal 

framework under which Claimant’s investments were decided and implemented182; and (ii) 

failing to notify Claimant beforehand of those significant changes to its legal framework.183  

i. Dagobah adopted the SRA, which substantially changed the legal framework 

under which Claimant’s investments were decided and implemented.  

137. Numerous investment tribunals have accepted that the stability of a legal and business 

framework is an essential element of FET,184 since investors “make their calculations and 

decisions in light of the law of the host State.”185  

138. Notably, the Sempra and Enron tribunals have both acknowledged that FET is violated 

when the host State “substantially change[s] the legal and business framework under which 

the investment was decided and implemented.”186 The Tribunal in El Paso Energy later 

added that “the host State is precluded from modifying its legal framework “in 

contradiction with a specific commitment.”187 

139. In the instant case, Dagobah enacted the SRA, which substantially modified its law in 

contradiction with specific commitments made by the Dagobahian government to Corellian 

investors via the CD-BIT. The SRA, specifically the retroactive CACs, permitted other 
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bondholders to (a) alter the terms of Claimant’s investments and (b) restrict Claimant’s 

right to individually initiate legal action, both without Claimant’s consent. Claimant 

submits these actions as violations of its legitimate expectations.  

a. The SRA authorized other bondholders to change the terms of Claimant’s 

investment without Claimant’s consent, despite the specific commitment from 

Dagobah that Claimant had to approve any such changes.   

140. The facts indicate that Claimant invested in the Dagobahian economy beginning in 2005 by 

purchasing bonds on the secondary market.188 At the time of Claimant’s investment, the 

bonds were governed by Dagobahian law and “did not allow for amendment unless all 

bondholders agreed to it.”189 Claimant’s decision to invest in Dagobahian bonds was made 

in light of that specific commitment given by Dagobah that Claimant would have that right 

to approve or disapprove any changes to the terms of its investment since Claimant was a 

bondholder whose approval was required to do such. 

141. However, on 28 May 2012, Dagobah enacted the SRA, a sovereign law that retroactively 

permitted the modification of the terms of Claimant’s investment without Claimant’s 

consent.190 On 13 February 2013, other bondholders utilized the CAC of the SRA and 

agreed to designate the Kingdom of Yavin as the governing law, replacing Dagobah.191 The 

new terms applied to Claimant’s investment even though Claimant did not give consent. As 

follows, Claimant was denied its right to approve or disapprove any changes to the terms of 

its investment, in contradiction with the specific commitment made by Dagobah that 

Claimant was entitled to do such.  

142. The significance of this change in governing law is huge, as the protection afforded to 

Claimant by the CD-BIT may be depleted since the BIT does not apply to the Kingdom of 

Yavin. Thus, using the laws of the Kingdom of Yavin rather than Dagobah, Claimant’s 

investment may not be afforded the protections of FET, FPS, etc.  

143. Had Claimant known that the laws that govern its investment could be changed without its 

consent, Claimant’s decision to purchase Dagobahian bonds might have been different. 
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b. The SRA permitted other bondholders to limit the initiation of legal action 

despite the specific commitment contained in the CD-BIT that any investor can 

individually bring a claim.  

144. Also at the time of Claimant’s investment in 2005, Art. 8(1) of the CD-BIT –which was 

still in force192– contained a specific commitment made by the Dagobahian government 

with regards to the initiation of legal action.  

145. As discussed in Section IV(C)(i)(a) above, Art. 8(1) gives Corellian investors the unilateral 

right to bring an action against Dagobah.193 With the enactment of the SRA and the 

inclusion of retroactively CACs in the old bonds, Dagobah deprived, or at least severely 

restricted, Claimant of that right by allowing other bondholders to require at least 20% of 

the nominal value of bondholders in order to initate legal action against Dagobah. Claimant 

represents only 10% of that value, and thus could not bring an individual claim against 

Dagobah without other bondholders, most of whom were active participants in Dagobah’s 

debt restructuring.  

146. Had Claimant known Dagobah would severely limit its right to bring a claim, it might have 

made a different investing decision.  

ii. Dagobah failed to notify Claimant beforehand of the significant changes to its legal 

framework.  

147. Applying the transparency principle expressed in Tecmed, the evidence indicates hat 

Dagobah did not adequately inform Claimant beforehand of the impending changes to its 

sovereign law. That failure manifested in Claimant’s inability to adapt its investment 

decisions in advance to comply with such changes.  

148. While the facts stipulate that Dagobah informed investors of the ongoing draft of the 

SRA,194 there is no indication that Claimant knew beforehand of Dagobah’s choice to allow 

other bondholders to bind Claimant to their investment decisions without Claimant’s 

consent.  

149. Assuming arguendo, even if Claimant had knowledge that Dagobah was planning to 

restructure its debt, Claimant could not have expected the brash type of unilateral executive 
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action Dagobah employed. In other words, Claimant was blindsided by Dagobah’s decision 

to retroactively include CACs into Claimant investments.  

150. In fact, to Claimant’s knowledge, this situation is only the second time in history that a 

sovereign could facilitate most of its debt restructuring through unilateral sovereign 

action.195 Greece is the only other State that has acted in a similar manner to Dagobah.196 

Like the unique situation in Greece, Dagobah law governs most of Dagobah’s bonds.197 

Thus, by using its sovereign power to amend its laws, Dagobah, like Greece, has 

effectively unilaterally altered its financial obligations to the detriment of foreign investors.  

151. As follows, the introduction of CACs into bonds through unilateral and retroactive action is 

of such a unique character that Claimant could not have known that Dagobah would 

proceed on that path. Knowing that the SRA would effect Claimant’s investment, Dagobah 

had the duty to respect Claimant’s legitimate expectations by informing Claimant of such 

unique changes to its sovereign law beforehand.  

152. While Claimant respect Dagobah’s sovereign right to change law, Claimant submits that 

Dagobah cannot use unforeseeable methods to do so without giving investors advance 

notice.  

V. DAGOBAH CANNOT RELY ON ART. 6 OF THE CD-BIT GIVEN THAT IT DID NOT PROCEED 

JUSTIFIABLY IN ITS EFFORTS TO SAFEGUARD ITS ESSENTIAL SECURIY INTERESTS. 

153. In the absence of explicit, clear language that confers unilateral and subjective discretion to 

Dagobah in invoking Art. 6 of the CD-BIT, Dagobah cannot assert that the Parties 

manifested any intention for that provision to be self-judging. As a result, this tribunal, not 

Dagobah itself, has the authority to act as the sole arbiter in objectively determining 

whether Dagobah’s economic emergency was sufficient to trigger Art. 6 of the CD-BIT. In 

doing such, this tribunal is not limited to a good-faith standard of review, and should use 

the CIL understanding of the defense of necessity since the treaty does not provide a 

definition. That analysis should lead to the conclusion that Dagobah is prohibited from 

relying on Art. 6 of the CD-BIT since it has not met the customary conditions to invoke 

necessity. 

A. Art. 6 of the CD-BIT is not a self-judging provision.  
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154. Dating back to 1946, some states have adopted a particular type of treaty reservation –a 

self-judging clause– wherein a state is the sole arbiter in determining the scope and 

applicability of that reservation.198  

155. With regard to BITs, as Professor Burke-White points out, a self-judging clause gives the 

invocating state the unilateral and subjective ability to “limit the applicability of investor 

protections…in exceptional circumstances.”199 

156. It is important to note however, that since undertaking an international agreement 

presupposes cooperation rather than unilateralism, as Schille and Briese correctly 

recognize, the existence of a self-judging provision cannot be presumed.200  

157. Notably, the Sempra Tribunal has articulated that a self-judging provision must be included 

expressly by use of language that clearly authorizes such unilateral discretion.201 The 

wording of the provision is decisive when assessing its scope.202 For example, explicit 

language such as “if the state considers,” “in the state’s opinion,” or wording that has a 

similar effect are characteristics of a self-judging provision.203   

158. At least four ICSID Tribunals and the ICJ have concluded that a treaty provision is not self-

judging without any such explicit language that clearly confers one Party unilateral 

discretion in invoking the provision.204 

159. In the case at hand, based on the textual comparison with similar ESI provisions, Art. 6 of 

the CD-BIT is not a self-judging provision because it does not contain any language that 

clearly and expressly confers unilateral and subjective discretion upon Dagobah in 

invoking that provision. 

i. Unlike Art. 3 of the OECD Codes, Art. 6 of the CD-BIT does not include self-

judging language. 

160. Art. 6 of the CD-BIT permits each Party to apply necessary measures for “the protection of 

its own essential security interests.”205 This language is dissimilar from that of comparable 

provisions such as Art. 3 of the OECD Codes, which stipulates that a member [State] may 

                                                
198 Boczek, at 355. 
199 Burke-White, at 412. 
200 Schill/Briese, at 69. 
201 Sempra,¶ 379; see also Schill/Briese, at 69. 
202 Id. 
203 Schill/Briese, at 69-70.  
204 Sauvant, at 342. 
205 CD-BIT, Art. 6.  
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“tak[e] action which it considers necessary for the…protection of its essential security 

interests.”206 

161. The phrase “which it considers necessary” constitutes self-judging language since a 

member state can unilaterally [and subjectively] decide what conduct it considers 

appropriate to protect an essential security interest.207 The self-judging language found in 

the OECD Codes is quite distinct from the language found in Art. 6 of the CD-BIT, which 

does not include the phrase “which it considers necessary” or any language with a similar 

effect.208 

162. Thus, without such express self-judging language or references to that effect, Art. 6 of the 

CD-BIT is not (or “cannot be”) a self-judging provision. 

ii. Art. 6 of the CD-BIT is identical to Art. XI of Argentina-US BIT, which was not 

found to be a self-judging provision. 

163. In fact, the language found in Art. 6 of the CD-BIT is most identical to Art. XI of the 

Argentina-US BIT, which provides that the treaty shall not preclude a Party’s application 

of “measures necessary for…the protection of its own essential security interest.209 

164. Four ICSID Tribunals that have issued awards in the cases dealing with the Argentine 

economic emergency of the early 2000s have all concluded that Art. XI of the Argentina-

US BIT was not a self-judging provision since there was no explicit language indicating 

such (or “to that effect”).210 

165. Thus, based on the textual comparisons, Art. 6 of the CD-BIT is not a self-judging 

provision [neither] because there is no language that grants Dagobah’s unilateral and 

subjective discretion in determining whether to invoke the provision; it cannot be 

considered self-judging without clear language or reference to that effect. 

166. Based on the above conclusion, Claimant submits that Dagobah is precluded from acting as 

sole arbiter in determining whether its actions were appropriate in light of its economic 

crisis of 2008.  

B. Given that there is no clarity in applying Art. 6 of the CD-BIT, this Tribunal should 

employ the customary understanding of the defense of necessity. 
                                                
206 OECD Codes, Art. 3(ii); see also GATT, Art. XXI; US-Mozambique BIT, Art. XIV(1). 
207 Ortino, at 243. 
208 Ortino, at 243. 
209 Argentina-US BIT, Art. XI. 
210 Mourra, at 152; Enron, ¶ 373; Sempra, ¶ 391; see also CMS Gas, ¶373.  
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167. In light of finding that Art. XI of the Argentina-US BIT was not self-judging, the four 

ICSID Tribunals dealing with the mentioned above unanimously agreed that Argentina’s 

actions were reviewable by an arbitral tribunal, yet they were split on the standard of which 

to judge Argentina’s conduct.211  

168. As the Tribunal in Enron acknowledged, arbitral review of a host state invocating an 

essential security interest provision is not limited to a good-faith test when the provision is 

not self-judging.212 Rather, the CMS, Enron, and Sempra Tribunals subjected Argentina’s 

conduct to a full substantive review using the same scrutiny as the CIL defense of 

necessity.213 

169. As grounds for their substantive analysis, the Enron Tribunal found that Art. XI of the 

Argentina-US BIT –while a separate treaty-based defense– did not “set out conditions 

different from customary law.”214  

170. The Tribunal in Sempra came to the same conclusion and summed up the relationship 

between the treaty provision and CIL perfectly, insisting that since Art. XI of the 

Argentina-US BIT itself did not provide the legal elements necessary to invoke the 

provision, Art. XI was: 

 “inseparable form the customary law standard insofar as the definition of necessity and the 

conditions for its operation are concerned, given that it is under customary law that such 

elements have been defined.”215 

171. Following the reasoning of the Enron and Sempra Tribunals, since the CD-BIT does not 

give much guidance to the provision’s scope, Claimant submit that Art. 6 should be 

interpreted using the CIL understanding of the defense of necessity 

C. Dagobah has not met the conditions of necessity.  

172. The practice of states invoking a plea of necessity to preclude wrongfulness goes back 

hundreds of years, and has been dealt with by numerous tribunals.216 As noted by one such 

tribunal, the ICJ in Gabčíkovo-Nagymaros case, there is a contemporary consensus 

                                                
211 Rovine, at 138.  
212 Enron, ¶339.  
213 CMS Gas, ¶374; Burke-White/von Staden, at 297; see also Continental Casualty, ¶168.  
214 Enron, ¶340.  
215 Sempra, ¶¶376, 378. 
216 ILC Commentaries, at 81-82; see also Fisheries Jurisdiction, at 432; Gabčíkovo-Nagymaros, ¶¶51-52; Sloane, at 
8.  
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amongst states, scholars, and courts that the defense of necessity is a customary right under 

international law,217 to be used in exceptional circumstances.218  

173. This customary defense has been codified in Art. 25 of the ILC Articles of State 

Responsibility for Internationally Wrongful Acts, which enumerates the criteria for 

invoking necessity.219 The provision reads:  

“1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of 

an act not in conformity with an international obligation of that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and (b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the possibility of 

invoking necessity; or (b) the State has contributed to the situation of necessity.”220 

174. Referring to the ILC’s interpretation, ICSID tribunals and the ICJ have established that “all 

conditions governing necessity must be cumulatively satisfied.”221 The burden of proof lies 

on the State invoking necessity.222 {CITE}. 

175. Claimant submits that the facts in the instant case indicate that Dagobah has not 

cumulatively satisfied the criteria to invoke the defense of necessity, since it (i) has not 

suffered a grave and imminent peril, (ii) had means other than adopting the SRA available 

to deal with the crisis, and (iii) directly contributed to its economic crisis.  

i. Dagobah did not suffer a grave and imminent peril. 

176. In analyzing Argentina’s economic crisis of the early 2000s, some investment tribunals 

have articulated that a State’s essential security interest encompasses economic 

emergencies as well as military and political threats.223 However, a State can only invoke 

necessity when such economic peril rises to a grave level of severity.  

                                                
217 Gabčíkovo-Nagymaros, ¶51-52; Yamada, at 144. 
218 CITE 
219 ILC Articles, Art. 25. 
220 Id.  
221 CMS Gas [award], ¶ 330; Gabčíkovo-Nagymaros, ¶ 51; Sempra, ¶355. 
222 Agius, at 106. 
223 UNCTAD, at 8; Burke-White, at 11. 
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177. In Gabčíkovo-Nagymaros, the ICJ acknowledged that while the phrase ‘peril’ denotes the 

idea of risk rather than material damage, the peril must be objectively established such that 

it exists at the time the State attempts to invoke the defense.  

178. Several arbitral decisions give guidance in determining whether a peril was grave and 

imminent. For instance, while acknowledging that the Argentine economic emergency was 

severe, the Tribunal in Sempra found that found that crisis was not sufficiently grave 

because there was no evidence that the crisis was “out of control or had become 

unmanageable.”224 In a related vein, the Enron Tribunal found that the Argentine crisis was 

not sufficiently grave and imminent since it did not threaten the total collapse of the 

government and “compromise the very existence of the State and its independence”225  

179. However, contrary to the Sempra and Enron decisions, the LG&E Tribunal found that 

evidence of high unemployment (about 25%), intolerable lack of access to healthcare, and 

deaths from looting and rioting indicated that a sufficiently grave and imminent peril 

existed in Argentina.226 

180. There are no facts here that indicate that Dagobah’s crisis had become unmanageable or 

had threatened the total collapse of the Dagobahian government; the evidence indicates 

otherwise. The Dagobahian government remained fully functional during this time, as the 

legislature was able to pass the SRA law227 and government agencies continued to impart 

information via their webpages without interruption.228 Furthermore, assuming that 

Dagobah’s legal system handles review of its laws, Dagobah courts were clearly 

unimpeded in that role, as “the SRA was deemed constitutional in a review conducted prior 

to its enactment.”229 

181. Unlike the evidence of Argentina’s grave situation in LG&E, while there were instances of 

protest in Dagobah, there are no facts here that indicate that anyone has died from those 

protests or illustrate an intolerable lack of access to healthcare. Moreover, even though 

                                                
224 Sempra, ¶349. 
225 Enron, ¶306; Sempra, ¶348; Russian Indemnity, at 178 (1913). 
226 LG&E, ¶¶ 234-235.  
227 Uncontested facts, ¶ 15. 
228 Clarifications, Appendix 7, ¶ 35. 
229 Clarifications, Appendix 6, ¶. 22.  
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Dagobah has experienced somewhat high unemployment at 10.9%,230 that value is nowhere 

near the 25% on which the LG&E Tribunal based its findings of sufficient gravity. 

182. Claimant thus submits that while Dagobah’s economic crisis was stark, it did not rise to the 

grave and imminent level of severity that triggers the protections under Art. 6 of the CD-

BIT. 

ii. Enactment of the SRA was not the only means available to Dagobah to 

safeguard its essential security interest.  

183. States are precluded form invoking the defense of necessity when there are other means 

available to safeguard its essential security interest.231 This rule applies even if those other 

available means are “more costly or less convenient.”232 In his report on State Responsibility, 

U.N. Special Rapporteur Roberto Ago stressed that “it must be impossible for the peril to be 

averted by other means, even one which is much more onerous.”233 

 

184. There were several other means available to Dagobah that did not involve retroactively 

including CACs into Claimant’s investment through unilateral legislative action. Dagobah 

had the option of cutting its expenditures and raising taxes in order to generate revenue. 

Both these options required Dagobah to examine its monetary and fiscal policies to 

determine how they can adjust them to resume debt payments. Even though adjusting its 

economic policy may be onerous, Dagobah could have done so to deal with its debt 

problem. 

185. Furthermore, Dagobah had the option of approaching Claimant and other bondholders with 

incentives to voluntarily participate in the bond exchange. Dagobah bears the burden of 

convincing investors that the bond exchange is worthwhile, even though this method may 

be less convenient.  

186. As such, since Dagobah could have taken the actions discussed above instead of enacting 

the SRA, it was not impossible for the Dagobah’s economic crisis to be averted by other 

means. Claimant submits that Dagobah is precluded from invoking necessity on this basis.  

iii. Dagobah contributed to its economic emergency.  

                                                
230 Clarifications, Appendix 7, ¶38. 
231 Agius, at 116. 
232 Lavdas, at 98; see also Gabčíkovo-Nagymaros, ¶55; ILC Commentaries, at 203; CMS Gas, ¶324. 
233 Ago, ¶14. 
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187. The defense of necessity is also inapplicable if the State has contributed to the situation of 

necessity.234 Using the expert economic opinion of Sebastián Edwards, the Sempra 

Tribunal found that Argentina’s monetary and fiscal mismanagement prior to 2001 

contributed to its economic emergency.235  

188. Like Argentina in Sempra, Dagobah itself primarily contributed to its economic crisis by 

making monetary and fiscal policy mistakes, failing to promptly respond to the early 

warning signs. and ignoring the IMF’s recommendations.  

189. The facts indicate that the Dagobahian government relied mostly on financing through 

borrowing, and continued its expansive borrowing despite warnings that its debt was 

becoming unsustainable.236 Knowing that it was increasingly unable to pay the money it 

already owed, Dagobah opted to borrow even more money.  

190. In addition, Dagobah’s inefficient tax collection exacerbated the situation, as the 

Dagobahian government failed to address the significant longstanding issue of tax 

evasion.237 Dagobah’s apathy obstructed its ability to generate revenue that would help 

stimulate economic recovery.  

191.  Furthermore, the Dagobahian government was delayed in responding to the early signs of 

the crisis. Poor’s Standard lowered the rating of Dagobahian sovereign bonds right after the 

global financial crisis of 2008.238 Since bond ratings speak to a state’s ability to pay back 

its debt, lowering the bond rating made it clear that Dagobah was on the brink of some type 

of financial commotion.  

192. Finally, Dagobah was insufficient it its efforts to implement IMF’s recommendations, even 

opting not to follow some of the IMF’s suggestions.239 Given that Dagobah was 

experiencing a severe economic emergency, it makes little sense for the Dagobahian 

government to disregard the advice given by IMF, the primary agency that offers financial 

assistance to countries to help restore economic stability.  

 

                                                
234 ILC Commentaries, at  
235 Sempra, ¶341; see also Sloane, at 54. 
236 Appendix 4, pg. 21.  
237 Appendix 4, pg. 21-22 
238 Clarifications, Appendix 7, ¶ 31. 
239 Id., ¶ 36. 
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193. As such, Claimant submits that Dagobah’s actions indicate that the government contributed 

to the economic crisis.  
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CONCLUSION AND PRAYER FOR RELIEF 

194. In light of the foregoing, Claimant respectfully request this Tribunal to find that: 

i. This Tribunal has jurisdiction over the dispute; 

ii. Dagobah failed to accord Claimant FET under Art. 2(2) of the CD-BIT; and 

iii. Dagobah is precluded from invoking the defense of necessity since it cannot satisfy the 

conditions.   

 
 

RESPECTFULLY SUBMITTED ON SEPTEMBER 20, 2014 BY 
 
 

                 /s/ 
                     TEAM ZORICIC 
             (Counsel for Claimant)  
 


