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STATEMENT OF FACTS 

Parties to the dispute 

1. The Claimant, Calrissian & Co., Inc. is a Corellian hedge fund that acquired on the secondary 

market a number of sovereign bonds issued by the Respondent. 

2. The Respondent, the Federal Republic of Dagobah, is an emerging market which maintained 

a stable economy until the end of the 1980s. 

The Corellia-Dagobah BIT 

3. In 1992 Corellia and Dagobah entered into the Agreement for the promotion and protection 

of investments (CD BIT). The CD BIT contained standard clauses of protection as national 

treatment, fair and equitable treatment, full protection and security and protection against 

expropriation. This Agreement was part of a privatization and internationalization plan 

undertaken by Dagobah’s government to stimulate economic growth. 

The First Debt Restructuring 

4. In early 2001 Dagobah became unable to pay its debts because of high government budget 

deficits. In a bona fide attempt to meet at least a part of its debt obligations Dagobah offered 

bondholders to exchange their bonds for new ones worth 80% of the original bonds. Dagobah 

also provided for cash buybacks with the assistance of the World Bank’s Debt Reduction 

Facility. The International Monetary Fund issued recommendations for Dagobah to 

appropriately implement the debt restructuring process, as well as to prevent further increase 

of its debt and another future crisis. 

The PCA Decision 

5. During the first restructuring Corellia raised the question of whether Dagobah’s bonds were 

covered by the CD BIT. As the states were unable to agree on the issue, Corellia commenced 

arbitral proceedings against Dagobah in the Permanent Court of Arbitration. On 29 April 
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2003, the PCA Arbitral Tribunal decided that sovereign bonds were investments within the 

definition of CD BIT.  

6. However, the Tribunal was not unanimous. Prof. Jeger, one of the arbitrators, argued in his 

Dissenting Opinion that sovereign bonds could not constitute an investment in accordance 

with the wording of the CD BIT and the Corellian bondholders were not covered by its 

protection.  

7. By that time Corellian bondholders had already accepted the restructuring offer. Notably, 

Corellian nationals never pursued any litigation proceedings against Dagobah with respect to 

its sovereign debt restructuring in 2001. 

8. The Dagobah`s representatives officially disagreed with the PCA decision. However, 

Dagobah did not find it necessary to challenge the decision, as the Corellian bondholders 

accepted the offer and the issue was resolved. 

The Second Debt Restructuring 

9. Despite following all IMF’s recommendations, Dagobah was hit by another recession in 2010 

as a consequence of the global financial crisis of 2008. Dagobah implemented certain 

austerity measures in order to reduce its debt.  

10. Following the instructions of IMF and constantly consulting with it, Dagobah enacted the 

Sovereign Restructuring Act (SRA) introducing the collective action mechanism. The drafts 

of the statute were constantly posted on the websites of respective agencies to inform the 

bondholders about the drafting process.  

11. On 29 November 2012, the Dagobah government offered bondholders to exchange their 

bonds for new ones worth approximately 70% of the original bonds. The exchange offer fully 

observed the IMF’s policies of sovereign debt restructuring. 

12. During the preparation of the offer, Dagobah consulted a committee representing 

approximately 50% of the bondholders to be affected. The Claimant however expressed 

interest in joining when the invitation to the committee had already expired.  
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13. The exchange offer was accepted by more than 85% of holders of sovereign bonds subjected 

to the SRA. Therefore on 12 February 2013 all old bonds were exchanged for new ones on 

the respective terms. The new bonds were governed by the law of Yavin and became subject 

to jurisdiction of Yavin`s courts.  

14. After the restructuring, the IMF facilitated the US$ 150 billion bailout and the creditor 

countries agreed to write off some of the outstanding debt. 

15. On 30 August 2013, Calrissian, being among the holdout minority, commenced arbitral 

proceedings before the Arbitration Institute of the Stockholm Chamber of Commerce 

pursuant to Article 8 of the CD BIT.  
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Arguments on Jurisdiction 

 

Issue I.   The Tribunal lacks jurisdiction over the claims submitted by the 

Claimant 

16. The Respondent submits that the Tribunal lacks jurisdiction Ratione Materiae (I) as the 

Claimant made no investment according to the definition of investment in the CD BIT (A) 

and sovereign bonds have no territorial link with the host state (B). The Tribunal also does 

not have jurisdiction Ratione Personae and Ratione Voluntatis (II). 

I.  Jurisdiction Ratione Materiae 

A.  Sovereign Bonds constitute an investment under neither of approaches applicable to 

define an investment 

17. The question that arises out of case law and commentaries is whether the definitions in a BIT 

should be applied directly or should they be interpreted in the light of a more general concept 

of investment. The main approaches are (i) the subjective one,
1
 (ii) the objective one

2
 and 

(iii) the “inherent meaning of investment” concept developed by the Romak tribunal.
3
  

18. However, the sovereign bonds issued by the Respondent and purchased by the Claimant 

constitute an investment under neither of the listed approaches. 

(i) Sovereign bonds under the “objective” approach 

19. The objective approach seeks to define the general criteria of investment that tribunals apply 

to determine whether a particular asset qualifies as an investment. BITs therefore should be 

                                                           
 

1
 Heiskanen, p. 59, Harb, p. 12. 

2
 Ibid. 

3
 Romak, para. 207, Abaclat, para. 370, Harb, p. 12. 
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interpreted in the light of the ordinary meaning of the term investment.
4
 In ICSID case law, 

for instance, a “double keyhole approach”
5
  or a “double-barreled test”

6
  was developed, 

where the investment should fulfill the requirements of Art. 25 of the Washington 

Convention
7
 and the requirements of BIT as well.  

20. Different tribunals suggested different combinations of the same criteria of investment. The 

most famous and often cited is the Salini award, which accepted four basic elements of 

investment: commitment of capital, certain duration, participation in risks, contribution to the 

economic development of the host state.
8
  There is one more element that should be taken 

into consideration – regularity of profit and return.
9
 

21. If scrutinized with respect to the objective approach, sovereign bonds do not correspond to 

the listed hallmarks. 

22. Substantial commitment or contribution:  The commitment of capital made by the investor 

should be substantial.
10

 However it is usually impossible to pursue whether every bondholder 

paid a  really substantial sum when bonds are traded on secondary market and are not any 

more subject to the issuer`s control. In the given case the substantiality of the sum should be 

assessed by the Tribunal taking into consideration the following features. 

23. Only the original purchase of bonds can be qualified as a commitment of capital, not the 

purchase of bonds on the secondary market, which does not have any territorial nexus with 

the host state
11

 and represents no flow of financial resources into the host state`s economy
12

 

(see paras. 57-69 below). Therefore, the Claimant made no commitment. 

                                                           
 

4
 Heiskanen, p. 59, Scheiternig, p. 309. 

5
 Dolzer & Schreuer, p. 61, Harb, p. 13. 

6
 MHS, para. 55, Yanacca-Small, p. 249. 

7
 Art. 25 of the Washington Convention. 

8
  Salini, para. 52 

9
  Schreuer (Commentary), p. 140, Fedax, para. 43, Helnan, para. 77. 

10
 Schreuer (Commentary),  Saba Fakes, para. 110, Joy Mining, para. 57. 

11
 Douglas, p.191, Waibel, p. 241. 

12
 Waibel, p. 241. 
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24. Assumption of risk: Because of the extended duration and the expectation of gain and profit, 

an investment normally entails “the assumption of some form of risk by both investor and the 

host state”.
13

 Other transactions will normally fall outside the scope of protected 

investments.
14

 The purchase of sovereign bonds, however, does not incur any risk on the 

issuing state, only the bondholder is at risk.  

25. Moreover, it is widely recognized that risks inherent in the investment should be “other than 

normal commercial risks”.
15

 The risk involved in the purchase of sovereign bonds is solely a 

default risk similar to any ordinary commercial risk. As Waibel explains: 

“Bondholders are solely exposed to default risk… present in all 

ordinary commercial transactions…this is simply the risk of 

non-performance”.
16

 

26. Therefore, the Claimant was subject to a simple commercial risk and not to an investment 

risk. 

27. Contribution to economic development: This criterion was accepted by tribunals as an 

important feature of investments.
17

 The Patrick Mitchell tribunal highlighted that this 

criterion of the investment does not mean that this contribution must always be “sizable or 

successful”.
18

 However, in case of sovereign bonds issued by Dagobah and traded on the 

secondary market there is absolutely no such contribution, as there is simply no commitment 

of any assets
19

 (see paras. 23-24, 57-69 below). 

                                                           
 

13
 Dugan, p. 269, Waibel p. 237. 

14
 Dugan, p. 269, Waibel p. 237. 

15
 MHS, para. 112, Dugan, p. 269, Harb, p. 11. 

16
 Waibel, p 237. 

17
 CSOB, para. 64, MHS, para. 68. 

18
  Patrick Mitchell, para. 33. 

19
 Waibel, p 241. 
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28. Regularity of profit and return: An investment should imply “some expenditures of money, 

assets or efforts in a consideration of a return of profits”.
20

 Importantly, they should be 

“uncertain” and subject to the future profitability of a the investor`s project.
21

  

29. Payment of interest by Dagobah to the Calrissian is not an “uncertain return” as the interest is 

fixed and does not depend on the future profitability.
22

 

30. Duration: It is widely accepted that an investment should represent a “long-term 

relationship”.
23

 The Claimant holds the sovereign bonds since 2005, which can be considered 

as a substantial period. In case the Tribunal finds the requirement of duration to be met, the 

bonds still do not constitute investment since all the requirements shall be satisfied 

cumulatively.
 24

 This is not the case in the present matter.  

31. In sum, in the light of the objective approach the Claimant made no investment by 

purchasing the Respondent`s bonds on the secondary market.  

(ii) Sovereign bonds under the “subjective” approach 

32. The subjective approach bases on the assumption that the starting point in the interpretation 

of “investment” is always the wording of the investment agreement.
25

 Consequently, it is 

“essential to examine the text of the respective treaty, including the exceptions to the 

definition of investment or other carve-outs carefully”.
26

 

33. Different arbitral tribunals highlighted the importance of BIT`s application.
27

 The tribunal in 

Petrobart stated that investment must be “interpreted in the context of each particular treaty 

in which the term is used”.
28

 Similarly the Annulment Committee in MHS found 

                                                           
 

20
 Harb, p. 10. 

21
 Manciaux, p.10. 

22
 Waibel, p. 237. 

23
 Schreuer (Commentary), p. 140. 

24
 Salini, para. 52, Patrick Mitchell, para 27, Lesi-Dipenta, para. 13. 

25
 Heiskanen, p. 59, Dolzer & Schreuer, p. 61, Scheiterning, p. 308. 

26
 Dugan, p. 281. 

27
 Petrobart, p. 69, Inmaris, para. 130, CMS (Annulment), para. 71, Biwater, para. 312, Ambiente, para. 462. 
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“…the failure of the Sole Arbitrator even to consider, let alone 

apply, the definition of investment as it is contained in the 

Agreement to be a gross error”.
29

 

34. The definition of investment in the Art. 1 of the CD BIT does not appear to be very broad or 

limitless. It refers to “every asset” which should however correspond to two sets of 

conditions in order to be an investment: (i) it should meet three listed characteristics of 

investment and (ii) should represent one of the listed forms that an investment may take 

according to the CD BIT.
30

 

35. The term “every asset” is intentionally limited in the CD BIT to prevent tribunals from 

applying too broad definitions, because otherwise tribunals would be in “a position to 

examine legal disputes relating to foreign asset status, which do not present any link, of any 

sort, with an investment”.
31

Therefore, the definition of investment must be construed 

restrictively. 

36. The “every asset” definition in the CD BIT is limited by the following three characteristics: 

commitment of capital or other resources, the expectation of gain or profit, assumption of 

risk.
32

 These requirements are similar to those scrutinized in the light of the objective 

approach and therefore are similarly not met (see paras. 23-27, 29-30 above). 

37. As for the legal forms which an investment may take, they are stipulated in Art. 1 of the CD 

BIT. Unlike other BITs
33

 the CD BIT does not expressly encompass “financial instruments”
34

 

or “bonds”
35

 which could be construed as referring to sovereign bonds. The CD BIT 

therefore gives no evidence that parties intended to protect sovereign bonds as investments. 

                                                                                                                                                                                    
 

28
 Petrobart, p. 69. 

29
 MHS, para. 74. 

30
 CD BIT Art. 1. 

31
 Yala, p. 124. 

32
 CD BIT, Art. 1. 

33
 Dissenting Opinion Prof. Jeger, para. 89. 

34
 Argentina-Italy BIT, Art. 1. 

35
 2012 USA Model BIT, Art. 1, Netherlands-Venezuela BIT, Art.1. 
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38. It is widely recognized that tribunal “cannot read more into [a] BIT than one can discern 

from its plain text”.
36

  If parties want e.g. to include in the BIT`s text some particular types of 

assets the BIT`s wording should be concrete. As the Romak tribunal mentioned: 

“The wording of the instrument in question must leave no room 

for doubt that the intention of the contracting States was to 

accord to the term “investment” an extraordinary and 

counterintuitive meaning”.
37

 

39. The CD BIT does not even mention sovereign bonds. Such wording makes the intention to 

protect this “extraordinary” type of assets doubtful. A broad construction of the term 

“investment” is thus inappropriate and unreasonable. 

40. Therefore, the sovereign bonds issued by Dagobah do not constitute investment under the 

subjective approach. 

(iii) Sovereign bonds under the “inherent meaning of investment” concept 

41. According to the concept the term investment has an objective meaning in itself irrespective 

of to which tribunal the parties resort.
38

 The inherent feature is a “contribution that extends 

over a certain period of time and that involves some risk”.
39

 

42. The sovereign bonds purchased by the Claimant do not represent a contribution and are not 

connected with a normal investment risk for the reasons discussed above in paras. 23-27. 

Even if the transaction is deemed to extend over a certain period of time the absence of two 

other inherent features precludes the sovereign bonds from constituting an investment. 

43. Consequently, the Claimant made no investment under the “inherent meaning of investment” 

concept. 

                                                           
 

36
 ADC, para. 359. 

37
 Romak, para. 205. 

38
 Romak,  para. 207, Abaclat, para. 370, Harb, p. 12. 
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44. It follows from the above, that the sovereign bonds subject to these proceedings can be 

qualified as investments under none of the three existing approaches. Therefore the dispute 

falls outside the scope of the BIT and the Tribunal lacks jurisdiction to arbitrate the case. 

B.  The bonds do not have the territorial link with Dagobah 

45. The Respondent submits that to constitute investment the sovereign bonds at hand shall 

demonstrate the territorial link with Dagobah required by commentaries and case law (i) and 

the CD BIT (ii). The transaction undertaken by the Claimant lacks the territorial link since 

the sovereign bonds were acquired on the secondary market (iii); further, they are not 

connected to some investment project carried out in the host state (iv); and finally, the seat of 

the debt is not Dagobah (v). 

(i) Territorial link in commentaries and case law 

46. BITs often limit their application to investments made within the territory of the respective 

contracting states. Salacuse explains that  

“the rationale behind this provision is to ensure that the host 

state obtains the benefits from the operation of foreign 

investments within its territory”.
40

 

47. The essentiality of territorial link is recognized by scholars who refer to it as to “a typical 

element of the investment”
41

 and “a fundamental aspect of economic materialization of the 

investment”.
42

  

48.  Tribunals highlighted the importance of territorial link with the host state
43

. In SGS v. 

Philippines, the tribunal mentioned that: 

                                                           
 

40
 Salacuse, p. 169. 

41
 Waibel, p. 238. 

42
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“In accordance with normal principles of treaty interpretation, 

investments made outside the territory of the Respondent State, 

however beneficial to it, would not be covered by the BIT”.
44

 

49. Tribunals apply the territoriality test only if it is contained in the BIT. Accordingly, such 

provisions are present in the CD BIT as will be shown below. 

(ii) The territoriality requirement in the CD BIT 

50. The territoriality requirement in the BIT is enshrined in the Preamble, Art. 2 (Promotion and 

protection of investment, contains FET and MFN requirements), and Art. 3 (Compensation 

for losses).
45

  

51. According to Art. 31(1) of the VCLT which is binding on both Corellia and Dagobah,
46

 a 

treaty shall be  

“interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose”.
47

 

52. The Preamble states that “the Parties desire to promote economic cooperation…with respect 

to investments by nationals of one Party made in the territory of the other Party”.
48

 This 

provision should not be neglected as “the Preamble of a treaty is of particular importance 

when assessing its object and purpose”.
49

  

53. Similarly, Art. 2 and Art. 3 of the CD BIT endorse the territoriality requirement therefore it is 

the object and purpose of the CD BIT to protect investments in the territory of the contracting 

states.  

54. There is also an express territoriality requirement enshrined in the Art. 1 of the CD BIT:  

                                                           
 

44
 SGS v. Philippines, para. 99. 

45
 CD BIT, Art. 2, Art. 3. 

46
 Procedural order No. 2, question 7. 

47
 VCLT, Art. 31(1). 

48
 CD BIT, Preamble. 

49
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“investor of a Party” means a Party or a national of a Party that 

attempts to make, is making, or has made an investment in the 

territory of the other Party”.50 

55. Thus the CD BIT requires that an investment demonstrates a strong territorial link with the 

host state. This requirement precludes the Tribunal from arbitrating the present dispute 

because of several peculiarities of sovereign bonds which deprive this kind of asset of a 

territorial nexus with the state. 

(iii) The purchase of sovereign bonds on the secondary market does not constitute an 

investment 

56. Only the original purchase of bonds from the issuer constitutes an investment and 

corresponds to the territorial link requirement.  Indeed, “with secondary market purchases, 

there is typically not even any flow of financial resources into the issuing country”.
51

 

57. As Prof. Jeger mentioned in his honorable Dissenting Opinion, “the fact that Dagobah does 

not have control over the subsequent fate of the bonds when they are traded on the secondary 

market” excludes them from the BIT`s scope of protection.
52

 

58. A similar conclusion may be found in the honorable dissenting opinion of Mr. Santiago 

Torrez Bernardez to the Ambiente decision. He argued that the “primary market” and the 

“Italian retail market” constitute “different economic and financial realities”
53

 which have no 

connection with each other. 

59. Indeed,  

“the territorial connection between  the claimant`s contribution 

of capital and an investment enterprise in the host state must be 

direct rather than indirect or consequential”.
54

  

                                                           
 

50
 CD BIT, Art. 1. 

51
 Waibel, p. 241 

52
 Dissenting Opinion By Prof. Andreas Jeger, para. 121.  

53
 Ambiente Dis. Op, para. 151. 
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60. Therefore the “especially tenuous” territorial link for the debt instruments traded on the 

secondary market
55

 is not present in case of the sovereign bonds. Consequently, the sovereign 

bonds at hand lack the territorial link as well.  

(iv) The sovereign bonds which are not connected to some investment project carried out in 

the host state are not investments 

61. A tribunal will “still have jurisdiction over sovereign bonds associated with a transaction 

which on its own merits amounts to an “investment”.
56

 Similar requirement for an underlying 

transaction was argued for by arbitral tribunals.
57

 E.g. the CSOB tribunal held: 

 “The claim and the related loan facility made available to the 

Slovak Collection Company are closely connected to the 

development of CSOB’s banking activity in the Slovak 

Republic and that they qualify as investments”.
58

 

62. However, the sovereign bonds purchased by the Claimant are absolutely unhinged and free 

standing,
59

 they do not form a part of economic project in the host state and have no other 

economic anchorage in Dagobah. Sovereign bonds in the present case only served to raise 

funds for budgetary purposes.
60

 

(v) The seat of the sovereign bonds is not Dagobah 

63. Another way to show the absence of territorial link with the host state is to determine the seat 

of sovereign bonds. The typical criteria for determination should be “the place of marketing 

and listing, the place of payment, governing law and the courts with jurisdiction”.
61

 

64. According to these criteria, bonds do not have their seat in Dagobah and thus cannot be 

qualified as investments having no territorial connection with the host state.  

                                                           
 

55
 Waibel, p. 241. 

56
 Ibid,  p. 243. 

57
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65. The sovereign bonds were traded on the secondary market in Corellia
62

 and their place of 

marketing is other than Dagobah. Furthermore, bonds are payable in Yavin.
63

 Also, after the 

lawful modification of the bonds` conditions in accordance with the restructuring mechanism 

in the SRA, the sovereign bonds purchased by the Claimant are governed by the laws of 

Yavin and are subject to the jurisdiction of the courts of Yavin.
64

  

66. The seat of the sovereign bonds subject to the dispute is thus not Dagobah and therefore there 

is no substantial territorial connection between these financial instruments and the host state. 

67. It follows from the above that the sovereign bonds have absolutely no territorial nexus with 

Dagobah as the host state. Such a requirement is however enshrined in the BIT but not met as 

the bonds were purchased on the secondary market, have their seat outside the Dagobah and 

do not have any underlying transaction which bears the features of a real investment. 

68. To sum up, the Tribunal lacks jurisdiction Ratione Materiae to arbitrate the dispute. The 

sovereign bonds issued by the Respondent are not investments in the light of all approaches 

applied by tribunals to define an investment. Even if they were considered investments, they 

could not be the subject of arbitral proceedings as they do not have the territorial link with 

Dagobah as required by the CD BIT. 

II.  Jurisdiction Ratione Personae and Ratione Voluntatis 

A.  Jurisdiction Ratione Personae 

69. The Claimant does not fall within the definition of investor enshrined in the CD BIT and 

therefore is not entitled to seek the protection warranted under it. 

70. The CD BIT definition of investor reads as follows: 

                                                           
 

62
 Procedural Order No 2, question 11. 

63
 Procedural Order No 3, question 33. 

64
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“investor of a Party” means a Party or a national of a Party, that 

attempts to make, is making, or has made an investment in the 

territory of the other Party”.
65

   

71. This definition cannot be neglected by the Tribunal as 

“the Tribunal cannot in effect impose upon the Parties a 

definition of `investor` other than that which they themselves 

agreed”.
66

 

72. According to the wording of the CD BIT, the Parties found appropriate to restrict the 

definition of investor by two requirements: presence of an investment and territorial link. 

Neither of them is satisfied since the Claimant has made no investment as discussed above in 

paras. 20-45. Further there is no territorial nexus for the reasons stated in paras. 46-69. 

73. Consequently, the Claimant does not fall within the definition of investor in the CD BIT.  In 

the present case the Tribunal does not have jurisdiction Ratione Personae to arbitrate the 

dispute. 

B.  Jurisdiction Ratione Voluntatis 

74. The Tribunal also lacks jurisdiction Ratione Voluntatis as there is no consent to arbitration 

from the Respondent`s side.  

75. By signing the CD BIT the Respondent agreed to arbitrate investment disputes with foreign 

investors before certain institutions (including the SCC).67 The Respondent did not consent to 

arbitrate disputes outside the CD BIT`s scope of protection. However, as stated in paras. 20-

45 above, sovereign bonds do not constitute investments and Calrissian is not an investor.  

76. Hence, for the present dispute the Respondent did not consent to arbitration under the aegis 

of the SCC. 
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Issue II.   The exclusive forum selection clause contained in the sovereign 

bonds precludes the Tribunal from ruling on the Claimant’s 

claims 

77. The Respondent submits that the present dispute should be resolved in accordance with the 

dispute resolution clause contained in the sovereign bonds and not in the CD BIT. 

78. In this regard, the Respondent will demonstrate below that the asserted claims are based on 

the investment contract and not on the CD BIT (I). Furthermore, under the given 

circumstances the breach of the bonds (if any) cannot be regarded as the BIT breach (II). 

Finally, the exclusive forum selection clause contained in the sovereign bonds excludes the 

arbitration of contractual claims under the BIT dispute resolution mechanism (III). 

I.  The asserted claims are based on the contract 

79. For the reasons discussed above in paras. 16-73, the sovereign bonds subject to the dispute 

are not investments and the Claimant is not an investor. As a result, the present dispute falls 

outside the scope of the CD BIT. Thus, there cannot be any BIT breach and Art. 8 of the CD 

BIT is not applicable. 

80. The Respondent also submits that the Claimant is trying to disguise its contract claims as 

treaty claims. In the reality, the Claimant is invoking the alleged failure of Dagobah to 

perform its payment obligation under the bonds and is simply trying to receive compensation 

for the decrease of the bonds' value, i.e. the contractual remedy. Consequently, its claims 

derive solely from the alleged contractual violation and do really relate to the CD BIT. 

Hence, the dispute is based on the contract rather than on the CD BIT.  

II.  Contract breach cannot be regarded as the BIT breach 

81. Under certain circumstances a contract breach may entail a BIT violation. However, this is 

not the case in the present dispute for the reasons below. 
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82. Firstly, the CD BIT contains no umbrella clause and thus the treaty cannot cover obligations 

stemming from the contract breaches.   

83. Secondly, a state can violate its international obligation only by the exercise of the sovereign 

power.68 Even in the Tribunal finds that the bonds have been breached, such breach does not 

lead to the BIT violation since it was not committed by the exercises of sovereign power. 

Dagobah acted as a private contractual party since any private debtor can make a similar 

restructuring offer to its creditors in a case of financial difficulty. 

84. Thirdly, it has been suggested that only the acts which purport to “wipe out the obligation of 

a State permanently and in its entirety”, such as repudiation or cancellation, may be classified 

contrary to international law.
69

 Moreover,  

“distinction ought to be drawn between repudiation pure and 

simple and legislation suspending or modifying the service of 

debt”.
70

  

85. In this regard, the Respondent did not “wipe out” its payment obligation entirely; it only 

modified the obligation through the restructuring mechanism. 

86. Therefore, the actions of Dagobah cannot constitute a breach of the international obligations 

assumed under the CD BIT. Hence, the asserted claims are contract claims and should be 

decided pursuant to the contractual jurisdiction clause. 

III.  Exclusive forum selection clause in the bonds excludes the recourse under the BIT 

87. As stated in SGS v. Philippines, «a binding exclusive jurisdiction clause in a contract should 

be respected»
71

. Further, an exclusive jurisdiction clause in a contract which does not contain 

an explicit waiver of the BIT dispute resolution mechanism should nevertheless exclude the 
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BIT jurisdiction – but only with respect to contract claims and provided that the contract 

post-dates the BIT.
72

 

88. Previous tribunals also held that a contractual forum choice precludes the exercise of the BIT 

forum selection in relation to contractual claims even in the absence of an explicit provision 

to that effect.
73

 

89. Accordingly, the sovereign bonds at hand contain such exclusive forum selection if favor of 

Yavin’s courts
74

 and the bonds succeeded the CD BIT in time. In other words, when 

acquiring the bonds, Calrissian has implicitly waived any other dispute resolution 

mechanism.  

90. In addition, the forum selection in the bonds should prevail over the BIT with respect to 

contractual claims being a more specific rule. Indeed, the lex specialis derogat legi generali 

principle provides that a general provision must yield to a special one. In this sense, dispute 

settlement clause of the bonds which is more specific in relation to the parties and to the 

dispute should be given precedence over the CD BIT forum selection clause which is of more 

general application.75 

91. For the reasons above, it is the courts of Yavin which are entitled to rule on the contractual 

claims asserted by the Claimant. 
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Issue III.   The PCA Award is not binding on the Tribunal in the present case 

93. The Respondent submits that the conclusions of the PCA Arbitral Tribunal are not binding on 

the present Tribunal since the PCA Award is only persuasive and not binding upon the 

present investor-state Tribunal following the CD BIT’s text (I), the PCA Award does not 

constitute a subsequent agreement or a subsequent practice (II), the circumstances of the 

PCA dispute and the case at hand are substantially different (III). 

I.  The PCA award is only persuasive and not binding upon the investor-state tribunal 

at hand 

A.  The BIT’s interpretation 

94. The CD BIT contains a provision stipulating that the state-to-state award shall be binding.
76

 

But the mere indication of a binding effect does not explicitly or implicitly mean that the 

PCA Award is also binding upon any future investor-state tribunal,
77

 including the present 

Tribunal. 

95. If the Parties had desired to regulate the issue in this fashion then they would have done so 

unequivocally. For example, the North American Free Trade Agreement and the US Model 

BIT 2004 set forth provisions, which explicitly extend the binding effect of the interpretation 

given by a different body upon subsequent investor-state tribunals and proceedings.
78

 It is a 

common practice to agree upon and subsequently articulate such legal effect in international 

treaties.
79

 

96. Thus, if Dagobah and Corellia had intended to bind future investor-state tribunals to 

interpretations given by a different body (e.g. the PCA) they would have expressly stated this 

in the CD BIT. 
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B.  The PCA Award is inconsistent with the purpose of the CD BIT 

97. The CD BIT is aimed not only to protect foreign investments but also to stimulate the 

economic development of the state parties.
80

 There should be balance between these two 

objects of the CD BIT. In other words, excessive protection and favoring of foreign 

investment is against the purpose of the CD BIT when it is detrimental to the host state’s 

economic development. Hence, the CD BIT provision should not be interpreted so as to 

impose additional obligations on the host state. Indeed,  

“an interpretation which exaggerates the protection to be 

accorded to foreign investments may serve to dissuade host 

States from admitting foreign investments and so undermine 

the overall aim of extending and intensifying the parties’ 

mutual economic relations”
81

. 

98. Finding the PCA Award binding on the present Tribunal would impose excessive obligations 

on Dagobah since the CD BIT protection would be extended upon sovereign bonds, which 

was not the intention of the state parties (see paras. 32-40 above). Thus, the PCA Award is 

inconsistent with the purpose and object of the CD BIT. 

II.  The PCA Award does not constitute a subsequent agreement 

99. The VCLT addresses the interpretation of treaties in Articles 31 and 32. One of the devices 

which states may resort to is a subsequent agreement (Art. 31(3)(a)). 

100. However, the PCA Award cannot constitute such subsequent agreement since a subsequent 

agreement cannot be based upon a disagreement of the Parties and the conflict of their 

positions.
82

 The presence of the Parties’ disagreement is evident from two aspects: 

(i) The nature of a state-to-state tribunal is in itself significant. Pursuant to Art. 7(2) of the 

CD BIT an interstate tribunal may be established, “if a dispute between the Parties cannot 

                                                           
 

80
 CD BIT, Preamble. 

81
 Saluka (Award), para. 300. 

82
 International Law Commission Report 2013, p. 24. 



TEAM AGO 

 

21 

 

thus be settled…”, i.e. the existence of the tribunal is based upon a disagreement rather that 

an agreement.
83

 

(ii) The following acts of the Parties demonstrate disagreement as well. Corellia implicitly 

agreed with the PCA Award by publishing it on the website of the Ministry of Foreign 

Affairs.
84

 However, Dagobah publicly disagreed with the decision through its official 

representatives.
85

 

101. Furthermore, even if the PCA Award were identified as a subsequent agreement it still would 

not be binding upon the present Tribunal in relation to the notion of an investment. 

Interpretative instruments under Art. 31(3)(a) and 31(3)(b) “shall be taken into account” 

only.
86

 Consequently, the given wording does not imply that a subsequent agreement is 

binding.
87

 

III.  Circumstances of the PCA dispute and the present case differ substantially 

102. The PCA Award was issued in 2003 against the background of a serious economic crisis in 

Dagobah.
88

 The PCA Tribunal is pertinent only to the sovereign bonds initially offered by the 

Respondent.
89

 

103. When comparing the old bonds to the new ones, it shall be noted that they differ greatly and 

are not of the same type. Apart from the reduced value of the bonds they have been 

supplemented with CACs,
90

 their governing law has been changed from Dagobah’s to that of 

Yavin and the dispute resolution forum is now Yavin’s courts
91

. 
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104. These amendments have impacted the essential features of the bonds. As discussed in paras. 

64 – 67 above, governing law and jurisdiction are important factors when determining the 

territorial link with the host state. As both the governing law and the jurisdiction clause were 

changed, the territorial link with Dagobah was weakened if not eliminated entirely. Thus, the 

PCA Award is not applicable to the present dispute. 

105. For the above reasons, the PCA Award has no binding force and no authority in the present 

proceedings. 
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Arguments on Merits 

 

Issue IV.   The Tribunal should accord a high degree of deference to 

Dagobah’s actions when assessing their conformity with the CD 

BIT 

106. As a preliminary matter to Issue V and Issue VI, the Respondent submits that a deferential 

approach should be taken by the present Tribunal when assessing whether Dagobah violated 

the FET standard and whether its actions were taken for the protection of the essential 

security interests. Deferential approach means that the Tribunal should avoid in-depth 

scrutiny of Dagobah’s conduct and treat with respect the state’s actions taken to address the 

state of economic emergency. 

I.  Why deference should be accorded 

“Deference … is a concept that is deeply rooted in the public 

international law framework that structures the relationship 

between states and international courts”.
92

  

107. International dispute settlement bodies reflect an appropriate degree of deference on the 

standard of review of governmental actions.
93

 The concept of deference is universal and can 

also be found in practice of other international adjudication mechanisms – e.g. the WTO 

Appellate Body, ECHR – which all show respect for a state’s policy choices.
94

 

108. Another argument for deference in investment arbitration is the status of parties. Unlike 

commercial arbitration which is based on equality of parties, investment arbitration involves 

parties of different nature – a private person (natural or juridical) and a state (sovereign 

political structure representing a significant number of people living on a particular territory). 
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Considering this difference, and bearing in mind the responsibility of a state for the 

maintenance of peace and order in the country, a tribunal should treat the state’s action with 

more respect. Indeed, a state’s actions are taken in the interest of and have implications for a 

much greater number of people that those of a private investor.  

109. Additionally, the tribunal in S D Myers expressed its positive attitude towards deference 

since there were other remedies for government’s errors apart from investment arbitration. 

The tribunal stated that investment treaty tribunals 

“d[o] not have an open-ended mandate to second-guess 

government decision-making. Governments have to make 

many potentially controversial choices. In doing so, they may 

appear to have made mistakes … The ordinary remedy, if there 

were one, for errors in modern governments is through internal 

political and legal processes, including elections”.
95

 

II.  Dagobah’s actions deserve a high degree of deference  

110. In the matter at hand, Dagobah’s actions shall be treated with a high degree of deference for 

the reasons of the state’s expertise and competence (A), its regulatory autonomy (B), 

proximity to the issue (D), and in light of the situation of economic emergency (D).  

A.  Expertise and competence of the state 

111. One of the most important factors that affect the degree of deference is the expertise and 

competence of the primary decision-maker compared to that of its adjudicator.
96

 This factor 

is worth considering for a number of reasons. National authorities may be better placed to 

collect and evaluate complex information, monitor the situation, take decisions in certain 

policy areas such as national security, and engage in consultation.
97

 State organs usually have 
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more expertise and competence in a question whether a measure is apt to achieve its 

objective and whether an alternative would impact less on the protected right.
98

 

112. Accordingly, a number of tribunals and tribunal members refrained from second-guessing 

authorities’ selection of measures in the specific context of Argentina’s economic crisis due 

to expertise and competence reasons.
99

 Although some tribunals held that other measures less 

detrimental to foreign investors were theoretically available for the host state,
100

 they failed 

to analyze the feasibility and efficacy of the alternatives in the crisis conditions.  

113. In the present dispute the authorities of Dagobah were better placed to know the internal 

economic situation in the country and the possible consequences of any measure adopted. 

Indeed, the Dagobahian government ex officio has better opportunities to gather information 

and economic data relating to the crisis. It is important to note that Dagobah implemented the 

IMF recommendations in the course of restructuring
101

 – thus its own expertise was enriched 

by that of the IMF experts whose competence is not questioned.  

B.  Regulatory autonomy of the state 

114. Regulatory autonomy as another rationale for granting more deference bases on an 

understanding that national authorities shall be the main determinants of the state’s policy.
102

 

This rationale may also be referred to as “democratic legitimacy” and “sovereignty” of the 

primary decision-maker as compared to the adjudicator.  

115. As to the matter at hand, it shall be noted that nothing in the CD BIT undermines the 

regulatory authority of the contracting States. To the contrary, Art. 2 of CD BIT – the same 

article that grants FET – provides that  
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“Each Party shall … create favourable conditions … to invest 

capital in its territory, and, subject to its rights to exercise 

powers conferred by its laws, shall admit such capital”.   

116. In other words, the contracting Parties have preserved their regulatory autonomy when 

dealing with foreign investments. 

C.  The state’s proximity to the issue 

117. Governments shall be regarded as more competent to evaluate local conditions as they are 

“more closely acquitted with local issues, sensitivities and traditions”.
103

 It is also noted that 

“inward-looking” norms, i.e. concerning domestic conditions of the state, such as national 

values, public morals, or national identity, require a broader degree of deference.
104

 Provided 

that a measure does not pursue a discriminatory, protectionist or otherwise impermissible 

objective, tribunals should “display restraint in evaluating host states’ regulatory 

objectives”.
105

  A number of investment treaty tribunals have followed this regulatory 

autonomy and proximity rationale arguing that the state organs are better placed to regulate 

its affairs and enact laws.
106

 

118. In the present case the restructuring measures are undoubtedly “inward-looking” norms as 

they address the internal economic situation in Dagobah and have direct impact on life of the 

entire population of the country. The state organs are clearly more proximate to the situation 

in the country and its people and thus better placed to adopt the relevant measures. 

D.  Situation of economic emergency 

119. Measures taken in order to react to an emergency or crisis situation, such as faced by 

Argentina in 2001-2002, demand that a tribunal grants more deference to the host state than 

in relation to measures taken during the regular course of things.
107

 In this specific policy 
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context the proximity factor discussed above gains even more weight since international 

tribunals are  

“generally reluctant to closely scrutinize government actions, at 

least in the determination of whether a particular state of affairs 

amounts to an emergency situation or engages national security 

or public order concerns.108
 

120. Dagobah’s actions were taken in the course of a severe sovereign debt crisis, very similar to 

that in Argentina, and thus deserve a more deferential standard of review.  

121. It shall be added that employing a deferential approach does not amount to an abdication of 

the adjudicatory function of the Tribunal. The above factors provide only guidance and the 

Tribunal, guided in such way, has to make the final determination as to the appropriate 

degree of deference in each particular situation. The Respondent suggests in this regard that 

for the reasons stated above the present Tribunal should exercise a high level of deference 

when evaluating the Respondent’s conduct discussed below. 
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Issue V.   Respondent’s debt restructuring measures do not amount to a 

breach of the FET standard under the CD BIT 

122. The Respondent submits that its debt restructuring measures did not amount to the violation 

of the FET standard contained in Art. 2(2) of the CD BIT for the reasons discussed below. 

I.  General interpretation of the FET standard 

123. The interpretation of the standard may pose certain difficulty due to its imprecision. The 

Respondent submits in this regard that the FET provision shall be interpreted in accordance 

with Art. 31 of the  CLT, i.e. “in accordance with the ordinary meaning to be given to the 

terms … and in the light of its object and purpose”.
109

 

124. Under the “ordinary meaning” approach the terms “fair” and “equitable” mean “just”, “even-

handed”, “unbiased”, “legitimate”.
110

 The object and purpose of the CD BIT as reflected in 

its preamble
111

 are among other things “to stimulate … the economic development of the 

Parties”.
112

 In other words, the FET standard shall be understood in accordance with the 

VCLT as a treatment in a just manner, with the aim to ensure economic well-being of 

Corellia and Dagobah. 

125. However, the “ordinary meaning” approach is not instructive enough due to the breadth of 

the standard. Concerns have been expressed about the risk that fair and equitable claims will 

be decided on the basis of arbitrator’s own subjective understanding of fairness and equity.
113

 

It was suggested in this regard that “[a] judgment what is fair and equitable cannot be 
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reached in the abstract; it must depend on the facts of the particular case”
114

 and tribunals 

“must be disciplined by being based upon State practice and judicial or arbitral case law”.
115

  

126. In arbitral case law the FET standard was dealt with in in terms of multiple fact patterns – i.e. 

situations where FET is deemed violated. These fact patterns include frustration of investor’s 

legitimate expectations, failure to ensure stable legal environment and procedural propriety, 

bad faith, and others.
116

 Although not binding, arbitral practice gives useful guidance to 

arbitrators and is usually applied by investment tribunals. Such approach ensures consistency 

and predictability of international investment law. Therefore, it seems appropriate and 

practicable to analyze the relevant case law to show that Dagobah treated Calrissian fairly 

and equitably. 

127. In light of the above, the Respondent submits that its conduct was fair and equitable since it 

corresponded to any legitimate expectations Calrissian may have had (II), was transparent 

and procedurally appropriate (III), constituted neither denial of justice (IV) nor physical 

threat nor harassment (V), and was taken in good faith (VI).
117

    

II.  Protection of investor’s legitimate expectations 

128. The FET standard is understood to include the protection of investor’s legitimate 

expectations.
118

 

129. The Respondent submits that no legitimate expectations that the sovereign bonds will not be 

restructured could have arisen for the following three reasons: Dagobah undertook no 

specific action with respect to the Claimant that may have engendered legitimate 

expectations (A); legitimate expectations could not have arisen out of bond issuance (B); they 

also could not have arisen in the economic situation given in Dagobah (C). 
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A.  Dagobah undertook no specific action that may have engendered legitimate expectations 

130. It is accepted that only an action of individualized character with respect to the investor may 

give rise to legitimate expectations.
119

 Such action may take the form of  

(a) explicit promise or guarantee from the host state;  

(b) implicit assurances or representation from the host state that 

the investor took into account in making the investment;  

(c) where the host state made no assurance or representation, 

the circumstances surrounding the conclusion of the agreement; 

and  

(d) the conduct of the state at the time of the investment.120 

131. In other words, certain specific action (representation, assurance, official statement, de-facto 

conduct, etc.) must be taken in respect of the investor; general statements do not suffice to 

engender legitimate expectation.
121

 The general legislative environment at the moment the 

investment is made is also not enough to create legitimate expectations.
122

  

132. Case law examples endorse the above conclusions. For example in Tecmed, investor’s 

expectations were based on the assurances of the INE, the environmental authority, that the 

investor could continue operating the landfill until the new location was found for its 

operation.
123

 In Metaclad, the legitimate expectations were created by the representations of 

the Mexican government that no municipal construction permit was needed.
124

  

133. In the case at hand, however, nothing of this nature was undertaken by Dagobah. The state 

gave neither assurances nor representations, made no promises and no implicit acts that may 

have indicated to Calrissian that bonds will never be restructured.
125

 Dagobah’s 

representation as to its “commitment to a more stable economy and financial sector” is of 
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political nature and too general to engender legitimate expectations.
126

 Hence, no legitimate 

expectations could have arisen on the part of Calrissian. 

B.  Investment contracts do not create legitimate expectations 

134. In accordance with case law, a breach of investment contract does not violate FET unless the 

relevant breach involves exercise of sovereign power; FET is not violated by conduct that 

any private contract party can adopt.
127

 As mentioned above in para. 83, the restructuring 

offer made by the Respondent does not involve exercise of sovereign functions of the state. 

Indeed, it is an offer of general nature that any private contracting party can make. It shall 

also be noted that the adoption of the SRA is not to be considered in this regard since it did 

not cause decrease of the bonds’ value or any other violation of the bonds. Hence, the 

decrease of the bond’s value was not caused by employment of sovereign power. 

135. In addition, the FET standard is deemed respected if there was no “outright and unjustified 

repudiation of the transaction and provided that some remedy is open to the creditor to 

address the problem”.
128

 In this regard, Dagobah’s conduct was justified as it was on the 

verge of insolvency and had to react to the economic emergency. To address the risk of total 

non-payment, a remedy was left to bondholders in a form of the exchange offer. Thus, no 

breach of the FET standard has occurred. 

136. Even if the Tribunal finds that investment contracts generally create legitimate expectations, 

the bonds at hand are very different in this regard: they contain no stabilization clauses or 

other representations that may give rise to investor’s expectations.
129

 Hence, no legitimate 

expectation could have been created. 
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C.  No legitimate expectations could have arisen in the given economic situation 

137. Investor’s expectations protected by the FET clause must be “reasonable and legitimate in the 

context in which the investment was made.”130 What is unfair and inequitable in normal 

circumstances may not be so in a situation of an economic and social crisis.
131

 An investor 

entering a high-risk market should exercise a “high level of due diligence”
132

 and prudently 

reduce its expectations in respect of stability and protection. Under a “high-risk” market 

tribunals understand (i) transitional economies where newly established state authorities have 

to regulate previously unknown matters (as Estonia in Alex Genin
133

 or Ukraine in 

Generation Ukraine
134

) (ii) countries with underdeveloped financial systems (as Paraguay in 

Olguín
135

) or (iii) markets hit by economic crisis (as Argentina in CMS
136

). The tribunals in 

all these cases found no breach of FET noting that the investors should be “more 

conservative in [their] investments”
137

 for the BIT are not “insurance policies” against bad 

business decisions.
138

  

138. Dagobah is a high-risk economy in this sense as it satisfies all three of the above criteria. 

Indeed, Dagobah is deemed “an emerging market” which has recently undertaken an 

“internationalization plan … to stimulate economic growth”.
139

 The country’s poor 

experience in the financial sphere is in contrast with the Corellian “sophisticated banking and 

financial industry”.
140

 Calrissian, being a Corellian hedge fund, definitely knew about this 

difference when acquiring the bonds. More than that, in 2003 Calrissian also knew that 

Dagobah suffered a severe economic crisis and had just implemented sovereign bonds 

restructuring. Aware of all potential pitfalls, Calrissian still acquired the bonds.  
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139. In other words, Calrissian has knowingly chosen to invest in an emerging market hit by 

crisis. The Respondent submits that no legitimate expectation as to the stability of the market 

could have arisen under these circumstances.  

III.  Dagobah’s actions were transparent and procedurally appropriate 

140. Failure on the part of the state to ensure due process and transparency leads to violation of 

the FET standard.
141

 Due process requirement as part of FET was summarized in Waste 

Management: 

[FET] is infringed by conduct [which] involves a lack of due 

process leading to an outcome which offends judicial propriety 

– as might be the case with … a complete lack of transparency 

and candour in an administrative process.142 

Transparency was defined as meaning  

that all relevant legal requirements for the purpose of initiating, 

completing and successfully operating investments made, or 

intended to be made, under the Agreement should be capable of 

being readily known to all affected investors. There should be 

no room for doubt or uncertainty on such matters. 143 

141. Case law examples provide that due process and transparency were breached in situations 

where e.g.  investor’s ship was seized and auctioned without due notification;
144

 certain 

opacity existed with regard to the necessity of construction permit and the investor was not 

invited to the meeting where such permit was denied,
145

 investor’s license was revoked 

without notification;
146

 investor’s funds were transferred from its account without its 

consent.
147
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142. Nothing of this nature and gravity occurred in the present case, Dagobah made every effort to 

inform Calrissian of all regulatory changes. Regarding the SRA, Dagobah kept the 

bondholders “informed of the on-going draft and the different versions of the text were 

constantly published on relevant agencies’ websites”.
148

 Before making the restructuring 

offer of 29 November 2012, it consulted the owners of almost 50% of the aggregate nominal 

value of the bonds.
149

 Every bondholder was invited to the consultative committee.
150

 The 

time limits to react to the invitations were necessary due to the urgent character of the 

measures to be adopted in a situation of economic emergency. Thus the Respondent believes 

that its conduct was justified in terms of due process and transparency. 

143. Additionally, the adoption of the SRA and the following bonds restructuring were of general 

and not of individual character. Therefore, no personal notification of Calrissian was 

required. In Metaclad, Middle East Cement and Tecmed cited above in para. 141 the issue 

was notification of the investor of some individual action against him. In the matter at hand, 

the state’s measures were directed at a large number of bondholders. A public notification 

sufficed since personal notifications of every single bondholder were burdensome if at all 

possible. This conclusion is supported by the Concurring Opinion by Bryan Schwartz in S D 

Myers: 

When a broader change is contemplated, there may be few or 

no rights for an individual to make direct representation … It 

may not be practical or useful to hear from everyone who has a 

material or philosophical interest in a proposed change.
151

  

144. Thus, Dagobah fulfilled its due process and transparency obligations. 

IV.  Dagobah committed no denial of justice 

145. Denial of justice is generally understood as “improper administration of civil and criminal 

justice as regards an alien, including denial of access to courts, inadequate procedures, and 
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unjust decisions”.
152

 In this sense, no denial of justice could have taken place since no 

judicial proceedings were initiated. Should the Tribunal find that denial of justice can be 

committed by other branches of government (i.e. legislative and executive) as well, the 

Respondent’s maintains that no denial of justice occurred. Indeed, the Claimant was not 

subjected to any improper procedures or unfair decisions. In this regard, the Respondent 

would also like to reinforce its arguments presented in paras. 140-144 above. 

V.  There was no coercion or harassment in respect of the Claimant 

146. In order to violate the FET standard, a state’s conduct shall amount to hostile treatment such 

as threats, denial of requests for information, unnecessary expenses and loss of reputation (as 

in Pope & Talbot
153

) or coercion and forcing of investor to relocate to another site (as in 

Tecmed
154

). Another example is CME, where the investor was threatened by an 

administrative authority in order to change the legal basis for investment.
155

 Clearly, the 

present case has nothing in common with these examples of coercion and harassment. 

VI.  Dagobah acted in good faith  

147. Bad faith is considered to be at variance with FET.
156

 At the same time, bad faith is not a 

prerequisite for breaching the FET standard.
157

 Still, the Respondent submits that its actions 

were taken in good faith – in order to address the serious economic crisis and for the benefit 

of the country population. 

 

148. In light of the above arguments and bearing in mind the high degree of deference to be 

accorded to the state’s actions, the Respondent’s actions do not amount to the FET standard 

violation. 
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Issue VI.   The Respondent’s actions are exempted from breaching the CD 

BIT 

149. The Respondent submits that the essential security standard contained in the CD BIT is 

separate from the CIL defense of necessity (I) and that Dagobah satisfied the CD BIT 

essential security clause (II). Alternatively, if the treaty defense equates CIL necessity, the 

Respondent satisfies the requirements of the CIL necessity (III). Therefore Dagobah’s actions 

are exempted from breaching the CD BIT in any case. 

150. As a preliminary point, it is generally accepted that the essential security provision in a BIT 

encompasses a state’s response to severe economic crises.
158

 

I.  Treaty essential security standard is different from CIL defines of necessity 

151. The Parties to the CD BIT have provided that they are not precluded from “applying 

measures  that are necessary for the protection of [their] own essential security interests”.
159

 

This provision does differ from the CIL necessity defense as codified in Art. 25 of the ILC 

Articles for the reasons A, B and C below. 

152. A. The plain meaning
160

 of the relevant wording indicates that the Parties wished to adopt a 

standard different from CIL defense of necessity. Indeed, the parties could have used the 

exact “state of necessity” wording that would directly indicate the CIL necessity defense. The 

relevant wording was known at the time when the CD BIT was concluded (in 1992) since the 

necessity portion of the ILC Articles already existed (although not finalized) and changed 

little since then.
161
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153. B. The cardinal rule of interpretation of treaties is that each and every operative clause has to 

be interpreted as meaningful rather than meaningless.
162

 This is known as the effet utile 

principle. It shall be noted that the CIL standard, being a custom, applies in any case, even if 

it is not stipulated in a treaty. Thus substituting the treaty provision for CIL standard would 

render the treaty provision meaningless and useless.  

154. C. Art. 6(2) of the CD BIT and Art. 25 of the ILC Articles have different content and 

operation.
163

 As to the content, the former covers measures necessary for the protection of 

each Party’s own essential security interests without qualifying such measures and the latter 

subordinates the state of necessity to four conditions. As to the mode of operation, Art. 6(2) 

is a primary rule, i.e. precluding wrongfulness, whereas Art. 25 is a secondary rule,
164

 i.e. 

exempting from responsibility. Due to these differences the two concepts cannot be equated. 

II.  Dagobah satisfied the CD BIT essential security clause 

155. Having established the independent character of the essential security clause of the CD BIT, 

the Respondent will show that the requirement of essential security is fulfilled. In doing so, 

the Respondent would like to draw the Tribunal’s attention to the significant degree of 

deference to be granted to Dagobah’s actions. The reasons for such approach were discussed 

above in Issue IV.  In light of this, the Tribunal should adopt a limited standard of review and 

refrain from evaluating on merits whether the restructuring measures were necessary for the 

protection of an essential security interest. Instead, the Tribunal should limit its analysis to 

the procedural propriety of the measures taken by the Respondent. 

156. Indeed, while a state institution is usually better placed to make a decision, an international 

tribunal has more expertise in assessing the proper procedure.
165

 In other words, the risk that 

the expertise of a domestic institution is misused to the detriment of foreign investors is 
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compensated by a stricter approach to evaluating the procedural propriety by an international 

tribunal.   

157. As to the procedural propriety of measures adopted by Dagobah, the Respondent would like 

to reinforce its arguments set forth above in paras. 140-144.  

158. The Respondent additionally submits that the government’s decision to take the particular 

measures and evaluation of such measures as necessary were procedurally correct. Indeed, 

despite the emergency situation, it was a weighed and prudent decision in accordance with 

the IMF recommendations.
166

 

III.  Alternatively, the Respondent satisfies the requirements of the CIL necessity 

159. Should the Tribunal find that the treaty essential security provision should be read in light of 

the CIL defense of necessity, the Respondent submits that Dagobah fulfilled all the 

requirements of the CIL standard and is therefore exempted from breaching the BIT. 

160. CIL defense of necessity is codified in Art. 25 of the ILC Articles:
167

 

1. Necessity may not be invoked by a State as a ground for 

precluding the wrongfulness of an act not in conformity with 

an international obligation of that State unless the act: 

 (a)  is the only means for the State to safeguard an essential 

interest against a grave and imminent peril; and 

 (b)  does not seriously impair an essential interest of the State 

or States towards which the obligation exists, or of the 

international community as a whole. 

2. In any case, necessity may not be invoked by a State as a 

ground for precluding wrongfulness if: 

 (a)  the international obligation in question excludes the 

possibility of invoking necessity; or 

 (b)  the State has contributed to the situation of necessity. 
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161. Dagobah’s conduct satisfies the requirements of Art. 25 since it was aimed at safeguarding 

the essential interest against a grave and imminent peril (A), the measures taken were the 

only ones possible and practicable to relieve the debt problem (B), no essential interests of 

other parties were seriously impaired (C), the CD BIT does not exclude the possibility of 

invoking necessity (D), and Dagobah has not substantially contributed to the crisis (E). 

A.  Essential interest and a grave and imminent peril 

162. According to the ILC Commentary on Art. 25, whether an interest is “essential” depends on 

the circumstances of the case and the condition is satisfied only when it is threatened by a 

grave and imminent peril.
168

 It was also suggested that the circumstances shall be so as to 

compromise “the very existence of the State and its independence”.
169

 Notably, Art. 25 does 

not require the actual occurrence of the “grave and imminent peril”. There must be an 

“essential interest” and the state’s acts must be safeguarding, or protecting, it against the 

possible “grave and imminent peril”. 

163. In the matter at hand, the state suffered a serious sovereign debt and solvency problem. If 

unaddressed, it could have compromised the state’s basic functions such as social payments 

and maintaining the essential infrastructure.
170

 Therefore, the social and political stability and 

thus the very existence of Dagobah were threatened. 

B.  The only means 

164. The literal interpretation of the “only means” requirement would preclude the raising of the 

necessity defense in almost any situation since alternatives to the state’s actions will always 

be available.
171

 It should be considered that alternatives are visible for an adjudicator during a 

post factum analysis but not always for a government that acts under the pressure of urgency 

                                                           
 

168
 Crawford, p.183. 

169
Enron Award, para. 306. 

170
 Procedural Order No. 3, para. 38. 

171
 Bjorklund (Defences), p. 486. 



TEAM AGO 

 

40 

 

in a situation of emergency.
172

 Thus, a concern has been expressed that “an overly literal 

reading of ‘only means’ would negate the entire doctrine”.
173

 

165. Therefore, Art. 25 should be interpreted so as to require “extremely close causal connection 

between the relevant end (preserving the essential interest of the State) and the means chosen 

to achieve that end”.
174

 Considerations of adequacy and proportionality should also be 

imported into this requirement.
175

  

166. In light of the above, the Respondent submits that its actions demonstrate a close causal 

connection to the relevant end – reducing the state’s debt – and that such actions were 

adequate and proportional. Indeed, “bond exchanges are the only viable method for a country 

… to restructure an unsustainable debt burden”.
176

 There may be alternatives, but none of 

them is that effective since debt restructuring directly reduces a state’s payment obligations. 

The Respondent’s actions are adequate and proportional since they were designed so as to 

consider the views of the majority of bondholders (through CACs) and decreased the value of 

the bonds for less than a half (for 30%). Therefore the Respondent’s measures satisfy the 

“only means” condition. 

C.  No impairment of other interests 

167. It seems evident for the Respondent that the interests of the international community as a 

whole were not impaired. Further, it is accepted that the interest of the private investors along 

with the interest of the home country should be taken into consideration.
177

 For the Art. 25 

defense to be successful, the host state’s interests “must outweigh all other considerations”. 

This was indeed the case: Dagobah experienced a serious emergency threatening its 

solvency. Neither Corellia nor the Claimant was exposed to such danger as a result of 

Dagobah’s actions. Therefore, their interest were not seriously impaired. 
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D.  Necessity not precluded by the CD BIT 

168. Necessity defense is not precluded by the BIT. More than that, the fact that the BIT contains 

Art. 6(2) indicates that the BIT drafters intended to allow the violation of the obligations in 

certain exceptional situations. (Please note that the Respondent submits this in the alternative, 

i.e. in case the Tribunal finds that Art. 6(2) should be read in light of the CIL necessity. Thus 

there is no inconsistency with Respondent’s above statement that Art. 6(2) is separate from 

CIL necessity (paras. 151-154)). 

E.  No substantial contribution of Dagobah 

169. To be unable to invoke Art. 25, the state’s contribution has to be “sufficiently substantial and 

not merely incidental or peripheral”.
178

 This is not the case with Dagobah. To the contrary, it 

made every effort to revive its economy after the 2001 default and managed to fulfill the IMF 

recommendations.
179

 The recession of 2010-2012 occurred “as a consequence of the financial 

crisis that affected many nations around the world in 2008”. Therefore, Dagobah cannot be 

deemed to have substantially contributed to the situation of necessity. 

 

170. For the reasons above, the Respondent’s actions satisfy the essential security provision of the 

CD BIT or, alternatively, the CIL defense of necessity. Thus, bearing in mind the due degree 

of deference to be accorded to the conduct of Dagobah in a situation of emergency, the 

Respondent’s actions are exempted from breaching the CD BIT. 
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PRAYER FOR RELIEF 

In the light of the foregoing, the Respondent respectfully requests this Tribunal to find that: 

(A) the Tribunal lacks jurisdiction over the claims submitted by the Claimant; 

(B) the exclusive forum selection clause contained in the sovereign bonds precludes the 

Tribunal from ruling on the Claimant’s claims; 

(C) the PCA Award is not binding on the Tribunal in the present case; 

(D) the Tribunal should accord a high degree of deference to Dagobah’s actions when 

evaluating their conformity with the CD BIT; 

(E) in light of the high degree of deference to be accorded to the Respondent’s actions, its 

debt restructuring measures do not amount to a breach of the FET standard under the CD 

BIT; 

(F) in light of the high degree of deference to be accorded to the Respondent’s actions, its 

actions are exempted from breaching the CD BIT. 
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