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1 

 

STATEMENT OF FACTS 

 

1. Claimant, Calrissian & Co., Inc., (“Claimant”) is a hedge fund incorporated in the 

Corellian Republic (“Corellia”)  that in 2005 purchased in the secondary market a number 

of sovereign bonds issued by the Federal Republic of Dagobah (“Respondent” or 

“Dagobah”).
1
 

2. Dagobah and the Corellia (“Parties to the BIT”) concluded in 1992 the Agreement between 

the Corellian Republic and the Federal Republic of Dagobah for the Promotion and 

Protection of Investments ("BIT").
2
 

3. Respondent has undergone two processes of sovereign debt restructuring.
3
 First, in early 

2001, Respondent faced an unsustainable debt burden and descended into an economic 

crisis.
4
 Thus, Dagobah was forced to make an exchange offer to the bondholders. The final 

value reduction was estimated at 50% of the bonds’ net value, thereby causing losses to 

bondholders, including investors from Corellia.
5
  

4. Aware of this situation, the International Monetary Fund (“IMF”) presented certain 

recommendations for Respondent to appropriately implement the sovereign debt 

restructuring process, as well as to prevent further increase of its debt and another future 

crisis.  

5. Concerned with the effects that Respondent’s debt restructuring might have on its 

economy, Corellia wanted to review the language of the BIT and determine whether 

sovereign bonds fell under the definition of investments under the BIT.
6
 Diplomatic 

negotiations between the Parties to the BIT failed
7
 and Corellia – pursuant to Article 7 of 

the BIT – commenced arbitral proceedings against Dagobah, administered by the 

                                                 

 

1
 Uncontested Fact (“UF”), ¶ 22, Requests for Clarification (“Clarification”), No. 11. 

2
 UF, ¶ 2. 

3
 UF, ¶¶3, 4, 14-18. 

4
 UF, ¶ 3. 

5
 UF, ¶ 4. 

6
 UF, ¶ 6. 

7
 UF, ¶ 6. 



2 

 

Permanent Court of Arbitration (“PCA”), under UNCITRAL Arbitration Rules 

("UNCITRAL Rules").
8
  

6. On 29 April 2003, the PCA Arbitral Tribunal decided, by majority, that sovereign bonds 

were investments within the definition of the BIT and that bondholders of both countries 

were entitled to its standards of protection and to resort to the investor-State dispute 

settlement mechanism included therein ("PCA Award").
9
 Corellian bondholders had 

already accepted a restructuring offer made by Dagobah, therefore no Dagobah decided not 

to prolong the dispute by challenging the PCA Award.
10

  

7. Respondent’s second debt restructuring process derived from the 2008 world financial 

crisis, which affected many nations around the world. As a consequence of this crisis, 

throughout 2010 a new recession hit Respondent and the ability to meet its debt obligations 

was questioned.
11

 

8. The IMF provided recommendations and recognized that, although Respondent has 

followed the recommendations given after 2001, its debt was unsustainable. Thus, IMF 

suggested the implementation of a new sovereign debt restructuring in order to attract new 

bailout resources that would be used to ensure Dagobah´s financial stability.
12

  

9. On 28 May 2012, Respondent enacted the Sovereign Restructuring Act (“SRA”), 

applicable to all bonds governed by Dagobah’s law, which provided that if a qualified 

majority of the owners agreed to modify the terms of the bonds, that decision would bind 

all the remaining bondholders. Before the adoption of the SRA, the affected bonds did not 

allow for amendment unless all bondholders agreed to it.
13

  

10. On 29 November 2012, Respondent offered bondholders the option to exchange their 

bonds for new ones worth approximately 70% of the net value of the outstanding sums 

under the original bonds. The offer observed the IMF´s policies.
14

 

                                                 

 

8
 UF, ¶ 8. 

9
  UF, ¶ 11. 

10
 Clarification, No.10. 

11
 UF, ¶ 14. 

12
 UF, ¶ 15. 

13
 UF, ¶ 17. 

14
 UF, ¶ 18. 
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11. On 12 February 2013, since more than 85% of holders of bonds subjected to the SRA 

decided to participate in the exchange offer, all of such bonds were exchanged for new 

ones on the terms provided by the exchange offer.
 15

   

12. The new bonds were governed by the law of the Kingdom of Yavin and specified Yavin’s 

courts as the forum for resolving disputes related to them.
16

 They also included provisions 

regulating collective action (Collective Action Clauses, “CACs”), which related both to the 

collective change of the bond terms as well as to the enforcement of any of the current 

bonds’ contractual obligations. The CACs provided that if bondholders wanted to initiate 

any legal action, they would need to gather at least 20% of the nominal value of the issue 

in order to sue. Such a clause was absent in the old bonds.
17

  

13. Pursuant to Article 8 of the BIT, Claimant decided to initiate arbitral proceedings against 

Dagobah before the Arbitration Institute of the Stockholm Chamber of Commerce 

(“SCC”).
18

 Claimant submitted that the adoption of a CAC violates the fair and equitable 

treatment (“FET”) standard of protection under Article 2(2) of the BIT.
19

  

14. The SCC Secretariat confirmed to Claimant receipt of the notice of arbitration and notified 

Dagobah of the Request.
20

 In its Answer, Dagobah raised arguments on the jurisdiction, 

admissibility and merits of the claim.
21

 Claimant
22

, Respondent
23

 and the SCC Board have 

all designated arbitrators to compose the tribunal. The SCC Board designated Alderaan, in 

the Kingdom of Yavin, as the seat of arbitration.
24

 Following the payment of the advance 

on costs by the parties, the case was referred to the Arbitral Tribunal (“Tribunal”) on 8 

January 2014.
25

  

                                                 

 

15
 UF, ¶ 19. 

16
 UF, ¶ 20. 

17
 UF, ¶ 21. 

18
 UF, ¶ 22. 

19
 UF, ¶ 23. 

20
 UF, ¶ 24. 

21
 UF, ¶¶ 25-26. 

22
 UF, ¶ 23. 

23
 UF, ¶ 26. 

24
 UF, ¶ 27. 

25
 UF, ¶ 28. 
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15. On 3 February 2014, the Tribunal issued Procedural Order No. 1, indicating that the first 

stage of the proceedings will cover issues regarding jurisdiction and liability. Respondent 

will elaborate on these issues in the following section.
26

 

 

                                                 

 

26
 UF, ¶ 45 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

1. Contrary to Claimant’s allegations presented in the Request for Arbitration, Respondent 

will demonstrate that the present dispute should not be resolved by this Tribunal. 

2. Namely, Respondent will first present the arguments showing that the present dispute is not 

an “investment dispute” in the sense of the Corellia-Dagobah BIT and that this Tribunal 

therefore lacks jurisdiction in this case (I). Next, Respondent will address the issue of the 

previous PCA Award and show that this Tribunal should not follow and rely on the 

findings made by the PCA Tribunal (II). Finally, Respondent will demonstrate that, even if 

the present dispute is to be considered an “investment dispute”, this Tribunal is not entitled 

to decide on this dispute due to the existence of the specific forum selection clause (III). 

 

I. THE TRIBUNAL LACKS JURISDICTION DUE TO THE NATURE OF THE DISPUTE 

 

3. Contrary to the claims raised by Claimant, the present dispute cannot be submitted to and 

resolved by this Tribunal since it does not have jurisdiction on the basis of the BIT and the 

arbitration clause contained therein. Considering that “the jurisdiction of the Tribunal is 

limited to investment disputes, which are defined in […] the BIT”
27

, Respondent will 

demonstrate that the present dispute does not fall within the scope of dispute settlement 

provisions of the BIT and that therefore it cannot be resolved by this Tribunal.  

4. Article 8 of this BIT contains the arbitration clause which envisages that Corellia and 

Dagobah  

“[…] consent to submit a dispute referred to in paragraph (1) of this Article, 

to binding arbitration before: 

… 

(c) the Arbitration Institute of the Stockholm Chamber of Commerce.”
28

 

                                                 

 

27
 Generation Ukraine, ¶8.10. 

28
 BIT, Article 8.2. 
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5. In that sense, Parties to the BIT have indeed agreed to submit potential disputes between 

investors of one Party and the other Party to the SCC. However, Respondent contests the 

jurisdiction of this Tribunal given that conditions from Article 8.1 of the BIT – the Article 

defining the nature of the dispute – are not fulfilled in the present case.  

6. Article 8.1 prescribes that a dispute can be submitted to binding arbitration if it is a “legal 

dispute between investor of one Party and the Other Party in connection with an 

investment” (emph. added).
29

  

7. While the legal nature of the present dispute will not be questioned, Respondent will 

demonstrate that this dispute definitely is not connected with an investment. This is the 

case since the present dispute arises from the issue of sovereign bonds
30

 – a type of asset 

which does not represent an investment in the sense of the Corellia-Dagobah BIT.  

8. Before moving to this analysis of the term “investment” under the BIT, a short reference to 

rules governing this arbitration proceeding and the relevant jurisdiction provision should be 

made as well. Namely, the Arbitration Rules of the SCC (“SCC Rules”) only briefly 

address the issue of the SCC Tribunals’ jurisdiction in Article 10 which prescribes that 

“[t]he Board shall dismiss a case, in whole or in part, if: 

(i) the SCC manifestly lacks jurisdiction over the dispute” 
31

 

9. Therefore, it can be concluded that the SCC Rules do not envisage any additional and 

specific jurisdiction-related rules, and that the jurisdiction of the Tribunal over the present 

dispute should be evaluated only on the basis of the fulfillment of requirements prescribed 

under the BIT.  

10. In accordance with the aforementioned, as well as with the fact that a contracting state 

“owes no obligations under a BIT to persons or investments that do not come within the 

definitions of these terms as defined in the treaty document”
32

 (emph. added), Respondent 

will in the following paragraphs demonstrate that this Tribunal does not have jurisdiction 

under the BIT to decide over the present dispute.  

                                                 

 

29
 BIT, Article 8.1. 

30
 Request for Arbitration, ¶ 6. 

31
 SCC Rules, Article 10. 

32
 Salacuse & Sullivan, p. 80. 
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11. In this regard, Respondent will separately address the following two main issues: Sovereign 

bonds are not covered by the BIT as an investment (A); and Sovereign bonds lack 

territorial link with Dagobah (B). 

 

A. Sovereign bonds are not covered by the BIT as an investment 

12. As mentioned above, according to Article 8.1 and 8.2 of the BIT, a legal dispute between 

an investor of one Party and the other Party can be submitted to binding arbitration only if 

such dispute is in connection with an investment. The term investment under the BIT is 

defined in Article 1.1 as follows: 

“investment” means every asset that an investor owns or controls, directly 

or indirectly, that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the 

expectation of gain or profit, or the assumption of risk. Forms that an 

investment may take include: 

i. an enterprise; 

ii. shares, stock, and other forms of equity participation in an enterprise; 

iii. turnkey, construction, management, production, concession, revenue-

sharing, and other similar contracts; 

iv. intellectual property rights; 

v. licenses, authorizations, permits, and similar rights conferred pursuant to 

domestic law; 

vi. other tangible or intangible, movable or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges”. 
33

 

13. Thus, it can be concluded that this BIT definition of investment follows the common 

approach, that is, it is “drafted in an elaborate manner, combining general definitions (e.g. 

‘all assets’) with illustrative lists of categories of such assets”.
34

  

14. In that sense, this definition contains three basic elements – the general description of an 

investment (every asset that is owned or controlled), the three main features characterizing 

                                                 

 

33
 BIT, Artilce 1.1. 

34
 Dolzer & Schreuer, p. 61. 
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an investment (commitment of capital, expectation of gain and assumption of risk) and the 

illustrative list of forms that an investment may take for the purposes of this BIT. 

15. Respondent contends that sovereign bonds do not fit into the Corellia-Dagobah BIT 

definition of investment for three main reasons. Firstly, sovereign bonds are not included in 

the BIT’s illustrative list (a). Secondly, debt instruments in general are not mentioned in 

the BIT (b). Finally, the general definition of ‘investment’ should not be interpreted so 

broadly to cover sovereign bonds (c).  

a) Sovereign bonds are not included in BIT’s illustrative list 

16. With respect to the first argument, it is well evident from the wording of the illustrative list 

from Article 1.1 that – despite the fact that the list is very detailed and specifies many 

different forms of investments – sovereign bonds have not been explicitly listed as one 

of them.
35

 

17. Of course, it should immediately be clarified that Respondent acknowledges the non-

exhaustive nature of this list and does not claim that the absence of a certain type of asset 

from the list automatically leads to a conclusion that such type should not be considered an 

investment. 

18. Nevertheless, it is important to emphasize the absence of sovereign bonds from the 

illustrative list in Article 1.1 since problems with respect to defining an investment under a 

specific BIT usually do not exist “if the investment in question is covered by one of the 

illustrative categories”.
36

  Moreover, as it will be demonstrated below (¶¶ 25-28) it is not 

unusual to include sovereign bonds in the illustrative lists
37

, so the Parties’ omission to do 

so in this BIT should be understood as a purposeful decision. 

19. Given that in the present case sovereign bonds have not been explicitly included in the 

BIT’s illustrative list, the issue as to whether the Parties to the BIT have “consented to 

jurisdiction for those claims” – i.e. claims in connection with sovereign bonds – should be 

closely examined.
 38

  Therefore, the Tribunal should evaluate the nature of Claimant’s 

                                                 

 

35
 BIT, Article 1.1, points i. through vi.  

36
 Dolzer & Schreuer, p. 63. 

37
 See for example Japan-Korea republic BIT, Article 12 (c); Benin-Canada BIT, Article 1.14 (c); China-New 

Zealand FTA, Article 135.3 (f), etc. 
38

 Gallagher, p. 16. 
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‘investment’ by “giving particular attention to certain attributes that characterize ‘classic’ 

investment patterns”.
39

 

b) Debt instruments in general are not mentioned in the BIT 

20. Considering that Parties to the BIT decide not to include sovereign bonds in the illustrative 

list and in that way explicitly demonstrate their alleged intention to cover sovereign bonds 

under the BIT, Respondent will in the following analysis prove that that there are no 

indications that Parties to the BIT even implicitly intended to do so. The first point that 

is of great importance when analyzing the Parties’ implicit intentions is the complete 

absence of debt instruments in the BIT. 

21. More specifically, it must be noted that not only does the illustrative list not mention 

specifically sovereign bonds as a type of investment, but it does not mention the whole 

category of debt instruments. This point is very significant considering that in general 

BITs “illustrate the subject matter scope of their application” precisely by “providing these 

illustrative lists of asset categories that fall within the definition of ‘investment.’” (emph. 

added).
40

 

22. Therefore, Respondent contends that illustrative lists represent far more than a simple 

reference to certain types of assets, and that they should therefore be taken into 

consideration when interpreting the definition of an investment under a BIT. The 

enumeration of the types and categories of investments that fall within the domain of the 

treaty “is essential to the efficacy of the international treaty regime”
41

, so the decision of 

the Parties to the BIT not to include any type of debt instrument in their BIT – while 

systematically specifying many other types and categories of assets – has a significant 

meaning and weighty that should be recognized by the Tribunal.  

23. According to interpretation rules under the Vienna Convention on the Law of Treaties 

(“VCLT”) – to which both Claimant and Respondent are parties to
42

 – and to the principle 

of effective treaty interpretation, a reference has to be given to the “terms of the treaty in 

                                                 

 

39
 Rubins, p. 296. 

40
 Rubins, p. 292. 

41
 Douglas, p. 198. 

42
 Clarification, No.7. 
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their context”.
 43

  In that sense, if we assume that illustrative lists and their content are of no 

value for treaty interpretation, the logical question arises – why do BITs contain the 

illustrative lists in the first place (or at least, why do not all of them contain the same 

universal list)?  

24. For these reasons, the fact that the Parties decided that debt instruments – as a category on 

the whole – should not be inserted in an otherwise very detailed and broad illustrative list 

(containing over 20 specific asset forms divided in six clear and logical categories)
44

 can 

only indicate that Parties did not intend to expand the scope of the BIT to this specific – 

usually characterized by “short-term commercial or financial transaction[s]”
45

 – category 

of assets.  

25. This conclusion is also confirmed if we analyze the practice of BITs and the relevant case 

law. Namely, BITs – apart from the “general phrase defining investment” which is 

contained by most treaties
46

 – usually provide significantly different illustrative lists.  

26. While there are some typical categories that can be found in most investment treaties (such 

as real estate and other direct property rights, shareholdings and other forms of 

participation in local companies, etc.)
47

, when it comes to specific forms such as bonds or 

debt instruments, some BITs explicitly list these forms, while others do not.
48

 

27. For the purposes of the present dispute the U.S. Model BIT, the U.S.-Chile FTA or the 

U.S.-Singapore FTA are particularly good examples given that they contain the exact same 

definition of investment as the Corellia-Dagobah BIT, but different illustrative lists.
49

 
50

 
51

  

28. What is more important, the crucial difference in each of the three mentioned treaties’ 

illustrative lists from the one used in the Corellia-Dagobah BIT is that they explicitly 

mention “bonds, debentures, other debt instruments and loans”
52

 as forms of investment.  

                                                 

 

43
 VCLT, Article 31. 

44
 BIT, Article 1.1, points i. through vi. 

45
 Wälde, p. 405. 

46
 Dolzer & Schreuer, p. 63. 

47
 Rubins, p. 292. 

48
 Gallagher, p. 15. 

49
 U.S. Model BIT, Article 1.16. 

50
 U.S.-Chile FTA, Article 10.27 (11). 

51
 U.S.-Singapore FTA, Article 15.1 (13). 

52
 Point c) of the relevant articles (see footnote above). 
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29. This difference demonstrates two vital points. Firstly, parties to the three mentioned treaties 

– although using the exact same wording for defining an investment as the BIT in the 

present case – considered that it is needed to specify that sovereign bonds represent an 

investment under their treaties. Secondly, those parties did not include only sovereign 

bonds, but the whole category of debt instruments, in this way following the logic, structure 

and, most significantly, the purpose of the illustrative lists. After all, the necessity of 

specifying this category of instruments in the BIT is definitely in line with the fundamental 

understanding that debt instruments do not represent one of the “typical ‘core’ investment 

types”.
53

 

30. For these reasons, it would be ungrounded in the present case to expand the scope of the 

BIT to sovereign bonds, considering that Article 1.1 of the BIT neither specifies sovereign 

bonds nor mentions any other type of debt instrument as an investment.  

31. Moreover, with regards to the issue of protection of debt instruments under BITs in 

general, Respondent acknowledges that “the nature of FDI has changed”
54

 inter alia 

because investments have indeed become less tangible in nature, as “investment forms are 

constantly evolving in response to […] the rapidly changing world of international 

finance”
55

 while sovereign bonds are increasingly “included in IIAs”
56

.  

32. However, these processes cannot be an argument and an explanation of why the Parties to 

the BIT in the present case did not incorporate debt instruments in the illustrative list. In 

other words, it would be wrongful to assume that the Parties actually wanted to protect 

sovereign bonds and other debt instruments under the BIT, but failed to specify this whole 

category in the illustrative list only because their Treaty was concluded in 1992
57

 when it 

could be argued that the majority of BITs did not contain debt instruments as a category. 

33. In this regard, reference should be made to the UK-USSR BIT which – although concluded 

in 1989 – contains bonds and debentures in its illustrative list.
58

  Thus, this BIT is a clear 

example that even before, when debt instruments were less common in BITs, parties were 

                                                 

 

53
 Rubins, p. 283. 

54
 Büthe & Milner, p. 741. 

55
 Salacuse & Sullivan, p. 80 

56
 Gallagher, p. 15. 

57
 UF, ¶ 2. 

58
 UK-USSR BIT, Article 1 (a). 
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still able to recognize that a specific category of asset could be protected under a BIT only 

if their intention in that regard is clearly demonstrated.  

34. On the other hand, the case law also confirms the importance of illustrative lists when 

interpreting BIT’s definition of ‘investment’. In one of the most famous cases concerning 

issues of sovereign debt and bonds – Abaclat – the Tribunal gave particular weight to the 

illustrative list and found that from the analysis of the “structure of the various subsections 

of Article 1(1), it appears that they reflect a categorization of various types of investments 

from the perspective of rights and values that they generate” (emph. added). Furthermore, 

the Tribunal in Abaclat particularly emphasized the fact that the illustrative list of the 

relevant Argentina-Italy BIT “specifically addresses financial instruments”.
 59

 

35. At this point, it should be stressed that the Argentina-Italy BIT does not specifically include 

sovereign bonds in its illustrative list, but it does mention “obligations, private or public 

titles or any other rights to performances or services having economic value, including 

capitalized revenues” as examples of investments.
 60

  

36. Precisely on these grounds, the Tribunal in Abaclat found that “the term ‘obligation’ may 

be understood as referring to an economic value incorporated into a credit title representing 

a loan” and consequently that sovereign bonds represent an investment under the relevant 

BIT.
61

 

37. In other words, the Tribunal in Abaclat addressed two points which are particularly 

relevant for the present dispute. Firstly, it emphasized the importance of categorization and 

structure of the illustrative list when interpreting investment under BIT and secondly it 

directly found that mentioning financial instruments in the BIT’s provides legal basis for 

expanding the scope of the BIT to sovereign bonds.  

38. Following the presented logic, it is evident in the present case that the structure and 

categories of the Corellia-Dagobah BIT illustrative list do not indicate that debt instruments 

are included. Consequently, the absence of the whole relevant category of assets cannot 

result in concluding that the scope of the BIT’s can be expanded to sovereign bonds. 

                                                 

 

59
 Abaclat, ¶ 353. 

60
 The official Tribunal’s translation of Article 1 (1) (c) of the the Argentina – Italy BIT, Abaclat ¶352. 

61
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39. For all these reasons, Respondent submits that the Tribunal should find that sovereign 

bonds are not investment under Article 1.1 of the BIT.  

c) The general definition of ‘investment’ should not be interpreted so broadly to 

cover sovereign bonds 

40. The previous argument demonstrates that, when a certain asset is not mentioned in the 

illustrative list of a BIT, it seems unfounded to rely solely on a broad and universal 

definition of ‘investment’ in order to determine the scope of that BIT. Nevertheless, in the 

following paragraphs Respondent will specifically analyze the definition of ‘investment’ 

from Article 1.1 of the BIT in the context of sovereign bonds and show that relying solely 

on the definition is not enough for concluding that sovereign bonds are within the 

scope of the BIT.  

41. As mentioned above, besides containing the general phrase – every asset that an investor 

owns or controls – Article 1.1 specifies three main features characterizing an investment: 

commitment of capital, expectation of gain and assumption of risk.
62

  Thus, the conclusion 

whether sovereign bonds are covered by the scope of this definition could be made on the 

basis of a comparison of these features with the main characteristics of sovereign bonds. 

42. In this regard, the commercial nature of sovereign bonds should be immediately 

emphasized. This is important because sovereign bonds – as other types of debt instruments 

and portfolio investments – have very specific risk and commitment of capital features.  

43. Namely, it is widely accepted that portfolio investments are characterized by ordinary 

commercial risk.
63

 
64

 Exactly for that reason the predominant view in investment law is that 

there is a significant difference in the risk taken in portfolio investment from the one in 

foreign direct investment, and that therefore “foreign direct investment alone is subject to 

protection of customary international law”.
65

  The higher standard of protection of foreign 

direct investments is completely understandable considering that, when it comes to 

portfolio investments, “the host state cannot know to whom linkages are created through 

                                                 

 

62
 BIT, Article 1.1. 

63
 Dissenting opinion by Prof. Jeger, ¶ 92. 

64
 Sornarajah, p. 9.  

65
 Ibid. 
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the sale of shares on […] stock exchanges”, so “there can be no concrete relationship 

creating a responsibility”.
66

 

44. Furthermore, it should be emphasized that an investor performing a direct investment is 

assumed to be taking “out of his home state resources which could otherwise have been 

used to advance the economy of the home state”.
67

  On the other hand, a portfolio 

investment “through the sale of shares on these stock exchanges” can be made “virtually 

anywhere in the world”
68

, all resulting in a phenomenon that in “multicreditor debt 

instruments such as bonds and syndicated bank loans” – unlike in most contracts where 

parties “make a conscious decision to enter into a legal relationship” – the investors “often 

never know […] the identity of each other”.
69

 

45. All aforementioned demonstrates that, when interpreting the general phrases in BITs such 

as assumption of risk or commitment of capital, it is not enough to simply conclude that a 

certain asset represents an investment because it possesses these vague characteristics. 

Namely, considering, on the one hand, how different connotations these phrases might 

have, and, on the other, that almost every commercial or business activity to some extent 

possesses these features, it seems that a definition of ‘investment’ can be rightfully 

interpreted only by examining the BIT in its entirety. 

46. In accordance with above mentioned points – and in line with general interpretation rules 

envisaged under the VCLT
70

 – there are clear indications that Parties to the BIT in the 

present case did not want to give these broad meanings to the definition of investment. That 

is obvious not only from the absence of debt instruments from the BIT (as explained in the 

previous Subsection), but the very spirit of the Treaty indicates the same. 

47. Namely, the object and the purpose of the BIT is evident in its Preamble which states that 

aims of the BIT are to “stimulate the flow of private capital and the economic development 

of the Parties”, as well as to “maximize effective utilization of economic resources”.
71
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48. These goals set by the Parties clearly indicate that the purpose of their BIT is above all the 

promotion of direct investment as the type of investment which most significantly 

contributes to “economic development” and the maximization of the “utilization of 

economic resources”. Furthermore, the reference to the “flow of capital” also demonstrates 

that it is very unlikely that Parties had in mind the promotion of sovereign bonds and other 

debt instruments tradable on the secondary market. 

49. For all these reasons, Respondent contends that nothing in the BIT indicates that Parties to 

it had any intention to protect sovereign bonds under it. Therefore, this Tribunal should 

find that sovereign bonds do not represent an investment under the BIT.   

 

B. Sovereign bonds lack territorial link with Dagobah  

50. Even if this Tribunal finds that sovereign bonds could formally be considered an 

investment in the sense of the BIT, Respondent contends that this Tribunal still does not 

have jurisdiction in the present dispute due to the lack of territorial link with Dagobah.  

51. Namely, according to Article 1.2 of the BIT, an “investor of a Party” means a Party or a 

national of a Party that […] has made an investment in the territory of the other Party 

(emph. added)”.
72

  This essentially means that an investment has to be made in the territory 

of the other Party in order to enjoy the protection under the BIT, and, considering the 

specific nature of the sovereign bonds, teh Claimant’s acquisition of sovereign bonds does 

not represent an investment made in the territory of Respondent.  

52. This is the case because it is well founded in legal theory that “issuance of sovereign bonds 

would not meet the requirement of a territorial link with the host country” and that 

therefore the BIT “protection would not extend to sovereign bonds”.
73

 
74

 

53. As explained above, sovereign bonds once issued by a state can further be traded “on stock 

exchanges virtually anywhere in the world” which basically disable the host state to “know 

to whom linkages are created through the sale of shares on these stock exchanges”.
75

 In this 
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context, it indeed seems rather difficult to speak about the territorial link of such sovereign 

bonds with the host country. 

54. Moreover, even in cases in which tribunals ultimately found that that it "is a standard 

feature of many international financial transactions that the funds involved are not 

physically transferred to the territory of the beneficiary, but put at its disposal elsewhere”
76

, 

it was suggested that the tribunal’s reading of the BIT went beyond the “plan language” 

and “substituted the territorial requirement with much broader ‘utilized by the beneficiary 

of the credit’”.
77

 

55. The Tribunal in Abaclat analyzed “whether it is necessary that investment of purely 

financial nature be further linked to a specific economic enterprise or operation taking place 

in the territory of the Host State” and answered negatively to this question. However, the 

Tribunal explicitly stated that this finding was based on the consideration that the relevant 

Argentina-Italy BIT “designated financial instruments as an express kind of investment 

covered by the BIT” (emph. added)
78

, which is – as discussed above – not the case in the 

present dispute.  

56. Finally, it should be emphasized that for debt instruments “traded on secondary markets, 

the territorial link is especially tenuous.”
79

 This is completely logical, given that “[w]ith 

secondary-market purchases, there is typically no flow of even financial resources into the 

issuing country.”
80

  

57. All these approaches set a firm ground to conclude that in the present case there is no link 

between sovereign bonds and Respondent. Namely, the facts of the case clearly indicate that 

Respondent did “not have the control of the subsequent fate of the bonds”
81

 and that they 

were acquired by Claimant in the secondary market.
82

 

58. Therefore, since there were no flow of financial resources into the issuing country, i.e. into 

Dagobah – and particularly considering the basic aims of the Parties to the BIT expressed 
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through the Preamble of the BIT – it can legitimately concluded that in the present case the 

Claimant’s “investment” was not made in the territory of Respondent. Therefore, sovereign 

bonds cannot be considered investment in investment under the BIT and why this Tribunal 

should not decide on the present dispute.  

 

II. THIS TRIBUNAL SHOULD NOT FOLLOW AND RELY ON THE FINDINGS MADE BY THE PCA 

TRIBUNAL 

 

59. While Respondent in Part I demonstrated why this Tribunal does not have jurisdiction in 

the present dispute, in the following paragraphs the issue of the Award rendered by the 

PCA Tribunal in the dispute between Corellia and Dagobah will be addressed.  

60. The analysis of the nature of the PCA Award is important for the present dispute since 

Claimant – without providing any additional evidence – bases its complete argumentation 

regarding this Tribunal’s jurisdiction solely on the previous PCA Award. Claimant 

ultimately argues that – since the PCA Tribunal in the previous dispute between Corellia 

and Dagobah found by majority that “sovereign debt bonds […] qualify as an investment” 

and that “bondholders may resort to international arbitration pursuant to Article 8 of the 

BIT”
83

 – this Tribunal, for the purposes of this dispute, should not enter into any deeper 

analysis of the nature of sovereign bonds and its jurisdiction in general.
 84

  . 

61. Therefore, Respondent considers that it is of utmost importance for the present dispute to 

demonstrate that there are no legal grounds on the basis of which this Tribunal should 

follow and rely on the findings made by the PCA Tribunal.  

62. In order to demonstrate that, Respondent will discuss two main issues. Firstly, that neither 

this Tribunal nor the Parties in this dispute are bound by the PCA Award (A), and 

secondly, that the PCA Award should not be of relevance for resolving the present dispute 

(B). 
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A. Neither this Tribunal nor the Parties are not bound by the PCA Award 

63. Although Claimant strongly relies on the PCA Award when arguing about the jurisdiction 

of this Tribunal, it fails to specify what the legal connection between the “final and 

binding” nature of that Award and the present dispute is. 
85

 

64. Namely, the previous dispute before the PCA was initiated on the basis of Article 7 of the 

BIT and the proceedings were administered under the UNCITRAL Arbitration Rules. In 

that regard, both Article 7.2 of the BIT and UNCITRAL Rule 34.2 prescribes that 

submitted dispute will be by tribunal’s binding decision.
86

 
87

 

65. However, both of these provisions are referring to the parties in the relevant dispute, i.e. in 

this case to Corellia and Dagobah as parties in the dispute before the PCA Tribunal. In that 

regard, Claimant failed to specify in which way the previous PCA Award should be 

binding for this Tribunal and the Parties in this dispute.  

66. Firstly, regarding the relation between this Tribunal and the previous PCA Award, 

Respondent contends that it cannot be argued that this Tribunal is bound by that Award. It 

is widely accepted both in theory and in case law that awards in international arbitration 

are only binding to the parties in the dispute and that future tribunals are not bound by 

previous decisions.
88

 
89

 

67. Moreover, since investment tribunals are “formally independent in their assessment of law 

and facts”
90

, the PCA Tribunal’s finding that – in a certain dispute – sovereign bonds 

represented an investment under the Corellia-Dagobah BIT cannot and should not deprive 

this Tribunal from examining the nature of sovereign bonds in this particular dispute. 

68. Therefore, it would be fundamentally ungrounded and contrary to principles of 

international law to conclude that this Tribunal is bound by the PCA Award and that it 

should decide on its jurisdiction by automatically following the arbitral award of another 

tribunal.  
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69. On the other hand, Claimant might allege that – although this Tribunal is not bound by the 

PCA Award – parties from the previous dispute are, and that for that reason this Tribunal 

should not examine the nature of sovereign bonds. Once again, this approach would be in 

opposition to the fundamental investment arbitration principles and the purpose of 

investment arbitral awards. 

70. While the PCA Tribunal did resolve the specific dispute between Corellia and Dagobah 

and made a binding Award, it did so with regard to the specific dispute and specific parties. 

In other words, the effects of that PCA Award should have been exhausted with respect to 

the particular dispute for which the Award was rendered, since this Tribunal did not have 

the mandate to modify the Corellia-Dagobah BIT.  

71. Any other interpretation of the binding nature of the PCA Award would inevitably lead to 

a conclusion that the PCA Tribunal’s view on the Corellia-Dagobah BIT became the 

official one which has to be followed in all future disputes. That would – as presented 

above – unjustifiably mean that the BIT was modified by the PCA Tribunal, while the PCA 

Award became a binding rule for all other arbitral tribunals. 

72. Claimant might allege that the PCA Tribunal did not modify the BIT, but only interpreted 

it on the basis of Article 7.1 of the BIT. However, the question of the scope of such 

interpretation again arises. Namely, if the parties to a dispute are the only ones who are 

bound by a specific interpretation, then even the fact that one of those parties does not 

follow such interpretation should not result in the fact that other arbitral tribunals are 

deprived from analyzing the relevant issue. 

73. This is especially the case with regards to the complex issue of jurisdiction where “[a]n 

identity of the basis of jurisdiction of these tribunals, even when it meets with very similar 

if not even identical facts at the origin of the disputes, does not suffice to apply 

systematically to the present case positions or solutions already adopted in these cases” 

(emph. added).
91

 

74. Precisely for these reasons, it is widely accepted that investment tribunals should not be 

able to “exercise public authority in making law beyond an individual dispute in a 
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significant manner” (emph. added).
92

  The assumption that Dagobah is bound by the PCA 

Tribunal’s interpretation of the BIT beyond the context of the previous dispute, would 

precisely represents the exercise of public authority in a significant manner since under 

that assumption, the PCA Award would indirectly limit this Tribunal’s scope of review. 

75. For these reasons, Respondent contends that the PCA Award does not bind this Tribunal 

nor affects or limits its jurisdiction in the present dispute. Hence, the PCA Award should 

be treated as any other investment arbitration decision.  

 

B. PCA Award should not PCA Award not be of relevance for resolving the present 

dispute 

76. Finally, Claimant might allege that the previous PCA Award could at least help the 

Tribunal in the present dispute either as a case law or as an interpretative element in the 

sense of Article 31.3 (c) of the VCLT. However, in this regard, Respondent contends that 

the PCA Award in this dispute is neither a relevant rule of international law nor it is 

applicable in relations between the Parties.
93

  

77. The PCA Award is not relevant rule of international law in the present case due to the 

fundamentally different circumstances between the previous – PCA – and the present 

dispute. In shortest, while the financial crises from 2001 – which preceded the dispute 

before the PCA Tribunal – happened predominantly as a consequence of a decade of 

Dagobah’s heavy borrowing on international financial market
94

, the recent crisis –

preceding this dispute – occurred as a consequence of a global financial crisis, unrelated to 

Dagobah’s activities.
95

  Furthermore, the previous dispute was revolving around different – 

old – sovereign bonds, while the present dispute addresses the new bonds issued in 2003.
96

  

Finally, the record indicates that Claimant was not a holder of the old bonds since it was 

not “affected by the 2001 sovereign debt restructuring”.
97
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78. On the other hand, the PCA Award is neither applicable rule of law in the relations 

between these two Parties because it addresses different bonds from the one in the 

present dispute. Although Claimant might allege that the nature of the PCA Award is such 

that it addresses sovereign bonds on a general level and that therefore the differences 

between the bonds are irrelevant, Respondent strongly contends that this interpretation 

could lead to undesired results. Namely, it should be emphasized that “BITs are designed to 

resolve ad hoc disputes in which a state has taken improper action towards a particular 

investor” and not as “insurance policy when a macroeconomic crisis and the necessary 

state intervention that follows – adversely affects foreign investors as a class”.
 98

 

79. Moreover, it should be emphasized that the PCA Award – according to Article 38.1 (c) of 

the Statue of the International Court of Justice (“ICJ”) – represents only a subsidiary 

source of law. Although it might be argued that the ICJ Statue binds only the ICJ itself
99

, 

the reference to this rule is important because it provides an important guidance to 

“[t]ribunals and courts, as actors” within the system of international law, which are 

therefore “required to determine the applicable rules of international law by reference to 

rules that identify the sources of law”.
100

 

80. All these facts should be very important for the Tribunal when weighing the value of the 

PCA Tribunal’s findings with respect the present dispute. Namely, the specific nature of 

sovereign bonds and the fact that “there are many different types of bonds” – as noted by 

one of the arbitrators in the PCA Tribunal – clearly suggest that “it is not possible to 

provide a one-size-fits-all answer” (emph. added).
101

 

81. In this regards, it seems completely appropriate – both because of the different historical 

context between the two disputes and the differences in bonds themselves – that this 

Tribunal performs its own analysis of the current sovereign bonds  

82. Therefore, Respondent contends that, not only the PCA Award cannot be given any binding 

value, but it should not even have an interpretative or supplementary role in the present 

dispute.  
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III. THE TRIBUNAL IS NOT ENTITLED TO DECIDE ON THE PRESENT DISPUTE DUE TO THE 

EXISTENCE OF THE FORUM SELECTION CLAUSE 

 

83. Finally, before proceeding to the merits, Respondent also contends that this Tribunal 

cannot decide the present dispute since the claims presented by Claimant are inadmissible.  

84. Namely, sovereign bonds acquired by Claimant which are the subject matter of this dispute 

were governed by Dagobah’s law and contained a forum selection clause granting exclusive 

jurisdiction to Dagobah’s courts over any disputes arising therefrom (emph. added).
102

  

Therefore, claims made by Claimant in the present dispute should be considered 

inadmissible by this Tribunal and should be resolved before the appropriate forum 

determined under the mentioned forum selection clause. 

85. In the very beginning, it should be emphasized that Respondent does not contest that forum 

selection clause from the bonds acquired by Claimant is generally limited to contractual 

claims arising from the legal rights and obligations contained in the bond. Namely, as noted 

by the Tribunal in SGS v. Philippines, and followed in many other cases, “the Tribunal 

should not exercise its jurisdiction over a contractual claim when the parties have already 

agreed on how such a claim is to be resolved, and have done so exclusively” (emph. 

added).
103

 

86. In that sense, the crucial question with regards to this issue is whether the Claimant’s 

allegation in the present case are of contractual nature or not. It is Respondent’s assertion 

that they are, and that will be demonstrated in the following paragraphs.  

87. In order to conduct proper analysis of the nature of Claimant’s claim – and eventually 

conclude what the legal basis for that claim is – Respondent will firstly be examine what 

the direct cause for the present dispute is.  

88. The facts of the case clearly indicate that Claimant initiated the present dispute due to the 

alleged violation of Article 2 of the BIT. More specifically, the immediate causes for filing 

the Request of Arbitration lie in facts that “the retroactive effect given to the collective 
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action mechanism adopted in the SRA”, as well as in the “Respondent’s ensuing 

restructuring of its sovereign debt in 2013”.
104

  Respondent contends that both of these 

facts on the basis of which Claimant initiated this dispute are within the Parties’ 

commercial relationships and do not represent treaty claims.  

89. According to the Tribunal in Abaclat, a claim could be considered a pure contract claim if 

the host State breaches obligations arising by the sole virtue of such contract, while if the 

equilibrium of the contract and the provisions contained therein were unilaterally altered by 

a sovereign act of the host State, said conduct would not only breach obligations derived 

exclusively from the contract, since it would represent the exercise of sovereign State 

power.
105

 

90. That being said, it has to be emphasized that in the present dispute Respondent acted solely 

on the basis of contract and did not exercise sovereign State power when performing the 

activities which caused initiation of this dispute by Claimant.  

91. All the changes with regards to sovereign bonds in 2013 were made on the basis of the 

existing SRA and in accordance with the will expressed by the majority of bondholders. As 

it will be more thoroughly discussed in the part below dealing with merits of the case, the 

modification of the bonds was performed upon the exchange offer made by Respondent
106

 

so it represents a consented decision between the State and the bondholders, or in other 

words a contract. Therefore, it cannot be argued that the change of the bonds was an 

exercise of sovereign state power.  

92. Perhaps, it would have been a different situation if Claimant was complaining on the fact 

that SRA was adopted in the first place; indeed, implementation of a new law usually 

implies that a state exercised its sovereign power.
107

  However, Claimant is not basing its 

claims in the present dispute on the fact that new SRA was adopted, but only on the fact 

that Respondent acted in accordance with that regulation and – even more importantly – 

with the decision of the majority of the bondholders.  
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93. In this respect, the Annulment Committee in Vivendi expressly noted that, when the 

essential basis of a claim brought before an international tribunal was a breach of contract, 

the tribunal should give effect to the valid choice of forum clause established in the 

contract.
108

 

94. For these reasons, Respondent contends that – as present dispute is composed of purely 

contractual claims – the forum selection clause of the bonds has been triggered. Therefore, 

the present dispute should not be resolved by this Tribunal, but the forum determined in the 

applicable contractual clause.  
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PART TWO: MERITS 

 

95. Respondent denies that the sovereign bonds are investments in the sense of Article 1 of the 

BIT and thus considers them as not covered by the BIT. However, if the tribunal decides on 

the contrary, Respondent submits that the implementation of the SRA and the sovereign 

bonds exchange process for new series of bonds that contain CAC are two separate actions. 

96. Dagobah enacted the SRA by which introduced emergency measure, later the government 

issued an offer for the exchange of the bonds worth approximately 70% of net value. Then, 

the bondholders accepted an offer and exchanged their bonds for the new ones, with the 

new conditions (CAC, new forum selection clause, etc.). 

97. Thus, Respondent submits that the bond exchange process is not attributable to 

Dagobah (I). Respondent further argues that by implementing the SRA Dagobah did not 

breach the FET obligation (II). 

98. Finally, in any case, measures challenged were necessary to counteract the financial crisis 

and, thus, are covered by invocation of Article 6 of the BIT and customary law 

defence (III). 

 

I. RESPONDENT SUBMITS THAT THE EXCHANGE OFFER WAS A CONTESTED DECISION 

BETWEEN THE BONDHOLDERS AND DAGOBAH, THUS THE ADOPTION OF CAC IS NOT 

ATTRIBUTABLE TO DAGOBAH 

 

99. The ILC Articles provides the standards under international law where attribution of 

conduct of an entity to a State can take place. These Articles have been recognised and 

applied consistently by ICSID tribunals when considering whether the acts of certain actors 

are attributable to a State and some of the ILC Articles provisions are considered of 

customary international law (“CIL”).
109 
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100. According to the ILC Articles, action or omission is attributable to the State if this is the 

conduct of State organs,
110

 the conduct of entities exercising elements of governmental 

authority,
111 

or the conduct directed or controlled by the State.
112

  

101. Dagobah enacted the SRA as an emergency measure in the circumstances of the global 

economic recession, in order to receive extra bailout resources. Before the adoption of the 

SRA, all bondholders were informed of the on-going draft and the different versions of the 

text were published on the relevant websites.
113

 

102. Six month later, Dagobah proposed the exchange offer, however before making it, 

Respondent consulted a committee representing the owners of approximately 50% of the 

aggregate nominal value of the bonds that would be affected.
114

 Moreover, the offer 

observed IMF´s policies regarding sovereign debt restructuring.
115

 

103. Later, more than 85% of holders of bonds subject to the SRA accepted an offer and 

exchange their bonds for new one introducing new conditions (new forum selection clause, 

CAC, etc.). The offer was also extended to those who were not subject to the SRA, 

however accepted the offer. 

104. Thus, Respondent further argues that it was a voluntary decision of the bondholders to 

accept an offer. Further, since bondholders are not State organs, nor they exercise 

governmental authority, neither they are controlled by the State - their decision and its 

consequences cannot be attributable to Dagobah.  

105. Concluding, Respondent submits that introduction of the CAC clause into the new bonds 

was a consented decision between the bondholders and Dagobah, thus it is not attributable 

to Respondent. 
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II. RESPONDENT SUBMITS NEITHER THE SRA NOR THE RESTRUCTURING OF SOVEREIGN 

DEBT DID NOT AMOUNT TO A VIOLATION OF A FET STANDARD 

 

106. At the outset, Respondent argues that the measures it took are in accordance with the 

principle of FET, since they constitute a reasonable, good faith and non-discriminatory 

answer to the economic crisis suffered by the country and had a positive effect of attracting 

new bailout resource to ensure financial stability of Dagobah. 

107. Accordingly, Respondent will firstly establish the applicable FET standard (A). Then, 

Respondent argues that actions by Dagobah did not amount to the violation of the FET 

standard (B). Finally, Respondent claims that Complainants expectations should be 

balanced with Dagobah´s right to regulate in exercise of public interest (C).  

A. Establishing of the applicable FET Standard 

108. Article 2.2 of the BIT provides that investments of each Party shall at all time be accorded 

FET in the territory of the other Party.
116

 

109. Different methodologies are used in order to define a FET standard. As acknowledged in 

Mondev and later confirmed in Noble Ventures, Waste Management and others decisions, 

the FET standard is a flexible one and must be adapted to the circumstances of each 

particular case.
117

  

110. In S.D. Myers the tribunal has stated that the FET standard does not create an “open-ended 

mandate to second-guess government decision-making”.
118

 

111. Following the approach taken by the tribunal Tecmed, MTD v. Chile and others, 

Respondent considers that the FET concept under Article 2.2 of the BIT should be 

interpreted according to its ordinary meaning, international law, and the good faith 

principal.
119
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a) Ordinary meaning and the context 

112. The word “fair” as defined by the Concise Oxford Dictionary means “just, unbiased, 

equitable, in accordance with rules” and among other things “equity”.
120

 Subsequently, to 

the large extent, the concepts of fair and equitable are interchangeable.
121

  

113.  The term “equity” suggests a balancing process, weighing up of what is right in all the 

circumstances.
122

 It is a word related to the idea of equilibrium defined as “a state of 

physical balance”. The balancing function of equity is accepted as an aspect of 

international law.
123

   

114. Tribunal in MTD v. Chile, also referring to the ordinary meaning, stated that the terms 

“fair” and “equitable” mean “just”, “even-handed”, “unbiased”, “legitimate”.
124

 

115. Therefore, based on the plain meaning of the words, FET requires an attitude to governance 

based on an unbiased set of rules that should be applied with a view to doing justice to all 

interested parties that may be affected by a State’s decision in question.
125

 

116. With respect to the context and purpose of the FET provision, Respondent recalls that 

according to the Preamble, the BIT is desired to promote greater economic cooperation 

between Parties. Furthermore, Parties had recognized that the treatment that is accorded to 

the investment should stimulate the economic development of the Parties.
126

 Even more, 

Article 2.1 of the BIT recognises the right to exercise powers conferred by the law.  

117. Thus, Respondent concludes that the object and purpose of the BIT is not mainly to protect 

foreign investments per se, but serves as an aid to the development of domestic economy. 

Subsequently, the FET standard is closely tied to the notion of economic cooperation, 

growth and respectful sovereign right to regulate. 

b) Relevant international law 

118. According to Newcombe & Paradell, there are three main approaches to define the FET 

standard. First, FET can be define as an independent, autonomous treaty standard. Second, 
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FET can be equated with the minimum standard of treatment (“MST”). Third, FET can be 

analysed as an independent treaty standard that has become CIL.
127

 

119. It is important to mention that arbitral tribunals generally recur to the decisions of other 

arbitral tribunals without distinguishing whether those decisions were based on the 

customary variant or an autonomous treaty standard of the FET.
128

 Thus, recalling the 

findings of several tribunals, Respondent argues that that the actual content of the 

unqualified FET standard is not materially different from the MST.
 129

 Supporting the 

second approach, some of the tribunal’s decisions even found that FET clauses can be 

equated with the MST.
130

 

120. Respondent recalls the FET interpretation firstly established in Neer, “such a breach may 

be exhibited by a “gross denial of justice or manifest arbitrariness falling below 

acceptable international standards.”
131

 

121. In Glamis, tribunal acknowledge that in order to violate CIL of the MST “an act must be 

sufficiently egregious and shocking” and further provided examples “a gross denial of 

justice, manifest arbitrariness, blatant unfairness, a complete lack of due process, evident 

discrimination, or a manifest lack of reasons”.
132

 

122. Bearing this in mind, Respondent acknowledges that the FET is an evolutionary concept.
133

 

However, the threshold for establishing a violation of the standard remains high.
134

 

123. The tribunal in MTD v. Chile, interpreting the FET provision in the Chile-Malaysia BIT 

that is similar to the one at hand,
 135

 agreed with the legal opinion of Judge Schwebel that 

the FET encompassed such fundamental standards “as good faith, due process, non-

discrimination, and proportionality”.
136
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124. The conclusion reached by the Tecmed tribunal that is often cited and that provides for the 

most comprehensive definition of the FET, considers that the FET requires to provide the 

treatment that “does not affect the basic expectations” and that requires “the host State to 

act in a consistent manner, free from ambiguity and totally transparently”.
137

 

125. Tribunal in Impregilo further developed this understanding and it concludes that FET is 

indeed linked to the “legitimate expectations of the investors, which have to be evaluated 

considering all circumstances”.
138

 

126. In Baydir, the tribunal treats FET as a standard that consists of the obligation “to refrain 

from exercising coercion or from frustrating the investor's reasonable expectations with 

respect to the legal framework affecting the investment”.
139

 

127. In Saluka, tribunal described the FET requirements as the expectations by the foreign 

investor that the host state “will not act in a way that is manifestly inconsistent, non-

transparent, unreasonable or discriminatory
”
.
140

 

128. Further, Respondent notes the findings in Saluka that the scope of the FET protection 

cannot be exclusively determined by foreign investor´s “subjective motivations and 

considerations”.
141

  

129. Finally, based on the stated above, Respondent concludes that the FET standard protects 

Parties against all such acts or behaviour that might infringe a sense of fairness, equity and 

reasonableness. It comprises the obligation to refrain from introducing unreasonable 

measure, from exercising coercion or from infringing legitimate expectations with respect 

to the legal framework.  
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B. Respondent argues that actions of Dagobah did not amount to the violation of 

the applicable FET Standard embodied in Article 2.2 of the BIT 

130. In the present case, Respondent submits that FET standard must be applied considering 

especially the circumstances under which such measures were adopted, namely - the 

financial crisis and possible default of Dagobah. 

131. From the very beginning, Respondent considers that the measures were introduced in an 

even-handed and legitimate manner. Moreover, as stated above, the SRA was a necessary 

measure introduced by Dagobah on the recommendation of IMF in order to reduce debt-to-

GDP ratio to a more acceptable level and to prevent a default. 

132. Respondent stress that in any way the actions of Dagobah did not amount to the egregious 

and shocking and further argues that Dagobah did not breach basic legitimate expectations 

of the Claimant (a), that the actions of Dagobah were not arbitrary (b) and, finally, the debt 

restructuring was not coercive (c).  

a) Respondent did not frustrate basic legitimate expectations of Claimant 

133. Respondents submits that legal framework is by definition subject to change and a state has 

the sovereign right to exercise its powers that include legislative acts. 
142

  

134. Moreover, in Impergilo tribunal noted “the legitimate expectations of foreign investors 

cannot be that the State will never modify the legal framework, especially in times of 

crisis”.
143

 Thus, Respondent argues that Complainant cannot expect that Dagobah would 

not change some of it regulatory framework to face financial crisis and meet the obligations 

under its debt. Such necessary and reasonable act was the SRA, and associated sovereign 

debt restructuring. 

135. As stated above, obligation to provide FET amounts to not affecting the basic expectations 

that were taken into account by the foreign investor to make the investment.
144

  

136. Subsequently, as acknowledged in CMS v. Argentina, when the host state has made no 

specific assurance or guarantees linked to specific acquired rights, it is less likely to find 

that there is a legitimate expectation.
145
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137. Respondent further argues that political and historical conditions and any particular 

conditions of treatment that were offered by the State to the investor at the time it made its 

investment should also be taken into account.
146

 Undoubtedly, Respondent stresses that not 

every hope amounts to an expectation.
147

 

138. In addition, Respondent recalls finding in Continental, that the Preamble of the BIT is not a 

legal obligation for the Parties, nor can it be properly defined as an object of the Treaty.
 148

 

Thus, Complainant cannot refer to the Preamble as a ground for its legitimate expectation.  

139. Nothing in the facts of the case supports Claimants position that it was provided with any 

kind of promise or expectation. Furthermore, it is unlikely that bondholders can form a 

legally protected expectation that Respondent would never carry out a sovereign debt 

restructuring. Bearing in mind that Dagobah had restructured its external debt in the past 

(as have many other middle-income countries, in Latin America and beyond)
149 

and it had 

made no assurances, and thereby created no expectations, that it would not seek to 

restructure its debts again in the wake of a sovereign debt default.
150

 

140. Furthermore, tribunal in Generation Ukraine noted that the economy of state that is host to 

the investment is relevant to consider while determining legitimate expectations.
151

 Later, 

tribunal in Parkerings determined that the investor legitimate expectations should be 

“reasonable in light of the circumstances”.
152

 

141. In addition, the tribunal in Duke Energy established that in order to be protected, the 

investor’s expectations “must be legitimate and reasonable at the time when the investor 

makes the investment”. Further noting that the assessment of such reasonableness or 

legitimacy must take into account all circumstances, including “political, socioeconomic, 

cultural and historical conditions prevailing in the host State”.
153
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142. In the present case, the Tribunal shall take into account that during the financial crisis the 

government shall react fast. Subsequently, an obligation to engage in potentially lengthy 

renegotiations with every bondholder, that are dispersed, can be unduly burdensome on the 

state in financial distress.
154

 

143. Moreover, Respondent submits that according to the IMF policies on debt restructuring the 

inclusion of CAC in debt instruments could make a significant contribution to the 

restructuring process and creditors still have a possibility to obtain a blocking position. 

Above all, approximately one third of the existing stock of international sovereign bonds 

include CAC.
155

 

144. Importantly, sovereign bonds are freestanding financial instruments and thus they do not 

exist in a business environment. Consequently, the only conceivable business environment 

is the entire national economy and to guarantee the stability of this business environment 

would amount to an impossible promise.
156

 Even more, the tribunal in MTD v. Chile went 

on to say that the BITs are not an insurance against business risk.
157

  

145. The only representation made by Dagobah after the first sovereign debt restructuring in 

2001 was as to its “commitment to a more stable economy and financial sector”.
158

  

146. However, Respondent stress that bonds included no stabilisation clause or any other 

representation suggesting that the legal framework governing bonds would not be 

modified, nor did Dagobah made any statements in the sense that sovereign debt would not 

suffer another restructuring in the future. 
159

  

147. Further, Respondent highlights that no other claims were filed against the Dagobah with 

respect to the SRA and associated debt restructuring.
160

  

148. In conclusion, Respondent submits that it did not provide Claimant with any expectations 

nor has it violated any basic legitimate expectations of a Claimant with respect to the 

sovereign bonds. 
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b) Measures taken by Respondent were reasonable and thus did not amount to 

arbitrariness 

149. As conformed in Lemire v. Ukraine, for an arbitrary or discriminatory measure to happen, 

it should be necessary that the State incurs in “a blatant disregard of applicable rules”.
161

 In 

addition, as concluded in Enron v. Argentina the “finding of arbitrariness requires that 

some important measure of impropriety is manifest.” 
162

 

150. Tribunal in Azurix, Siemens and Lemire v. Ukraine also concluded that various State 

actions that are not “based on reason” are to be considered “arbitrary”.
163

 Additionally, 

Plama v. Bulgaria award confirms that “arbitrary” conduct is synonymous with 

“unreasonable” conduct.
164

 

151. Several tribunals have consulted Black´s Law Dictionary, according to which “arbitrary” 

refers to action “founded on prejudice or preference rather than on reason of fact”.
165

 

152. Further, in Enron v. Argentina, when tribunal analysed measures taken by Argentina in the 

context of financial crisis, it held:  

“The measures adopted might have been good or bad, a matter which is not 

for the Tribunal to judge, but they were not arbitrary in that they were what 

the Government believed and understood was the best response to the 

unfolding crisis”.
166

 

153. Similarly, in LG&E v. Argentina, a case arising from the same crisis, held that “even 

though the measures adopted by Argentina may not have been the best, they were not 

taken lightly, without due consideration”.
167

 

154. According to the facts of the case, the SRA and sovereign debt restructuring were based on 

the IMF´s recommendations
168

 and the exchange offer observed the IMF´s policies 

regarding sovereign debt restructuring.
169
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155. Respondent stress that the restructuring of the bonds was a step Dagobah had to take in 

order for IMF to facilitate a bailout estimated at US$150 billion in order to ensure 

Dagobah´s financial stability.
170

 

156. Thus, Respondent submits that measures taken were reasonable, enacted with due 

consideration and with the only aim to reduce Dagobah´s debt to sustainable level, to 

regain access to the worlds capital markets and to receive a bailout resources that would 

ensure the further financial stability. 

c) Enactment of the SRA and associated debt restructuring was not coercive 

157. In its Request for Arbitration, Complainant claims that measures by Respondent were 

coercive.
171

 In response, Dagobah submits that States are by their nature coercive 

institutions. The law is coercive, and the rule of law necessitates that individuals be forced 

to abide by the law. However, the violation occurs only where the coercion is not related to 

a legitimate state regulatory objective.
 172

 

158. According to Professor Vagts “regulatory action without bona fide governmental purpose 

designed to make the investor’s business unprofitable” is to be considered as a coercion.
173

 

159. The previous tribunal practice has also established that under the “coercion” can fall the 

following treatment: 

a) Tecmed – denial of a permit renewal or relevant cancellation of the right to do business;
174

 

b) Vivendi II – imposition of the charges and fines on the investment in order to coerce 

negotiation; 

c) Desert Line v. Yemen – physical and financial duress; 

d) SGC v. Philippines – where the claimant is able to show that a refusal to pay a sum due is 

being used coercively; 

e)  in Pope & Talbot the tribunal found a violation of the FET standard where Canada had 

engaged in a campaign of harassment against the claimant. The campaign included 

burdensome demands for information and threats of criminal prosecution.
175
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160. Following the examples above, Respondent submits that none of the actions or measures 

implemented by the SRA and associated with debt restructuring can be considered as a 

coercion. 

161. On contrary, all bondholders were informed of the on-going draft and the different versions 

of the SRA were constantly published on relevant agencies’ websites. Moreover, 

Respondent consulted a committee representing the owners of approximately 50% of the 

aggregate nominal value of the bonds that would be affected.
176

  

162. In addition, as stated above, Dagobah had only made an offer to exchange old bonds for 

new ones, and that was a voluntary decision of 85% of bondholders to accept an offer.
 177

 

163. In conclusion to the above stated arguments on the possible violation of the FET standard, 

Respondent submits that none of the actions by Dagobah amounted to the breach of 

legitimate expectation, neither were they arbitrary, nor coercive. Respectively, Respondent 

concludes that Dagobah did not violate the FET embodied in Article 2.2 of the BIT. 

 

C. Complainant’s expectations should be balanced with Dagobah´s right to regulate 

in exercise of public interest 

164. Recalling the findings in Saluka, Respondent submits that the determination of a breach of 

the FET requires a weighing of the Claimant’s legitimate and reasonable expectations on 

the one hand and Respondent’s legitimate regulatory interests on the other.
178

  

165. The state has broad discretion to self-define its public purpose so long as it is rational or 

reasonable. The discretion given to states to act for a public purpose is premised on the idea 

that the state will act in its own best interests and in those of its citizens.
179

 

166. As the S.D. Myers tribunal has stated that the determination of a breach of the obligation of 

FET by the host State must be made in the light of the high measure of deference that 
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international law generally extends to the right of domestic authorities to regulate matters 

within their own borders.
180

 

167. Further, Judge Higgins stresses that the balance must be strike between the expectations of 

foreign investors and the bona fide needs of governments to act in the public interest.”
181

  

168. Additionally, the tribunals have made clear that investors bear the risks of “non-

discriminatory regulation for a public purpose”
182

 or the fact that “laws will evolve over 

time”. 
183

 

169. Accordingly, investment arbitrations engage the public interest when they implicate issues 

concerning the common interest, such as a non-rival and non-excludable good, or the best 

interest of the state and its constituents.
184

  

170. In this context, the global financial crisis of 2008 can be interpreted as the consequence of 

overconsumption of a public good – namely, international financial stability.
 185

 

Specifically, Respondent submits that financial is a public good that was desirable to 

achieve by Dagobah through enactment of the SRA and by restructuring sovereign debt.
186

  

171. According to the Clarifications the funds that were derived from the bonds formed the part 

of the general state budget”.
187

 Subsequently, as acknowledge in Abalcat, the bond 

issuance process constitute a substantial contribution, carry a certain risk and contribute to 

economic development.
188

 

172. In support, apart from restructuring Dagobah’s government adopted some other more 

austerity measures, in particular reducing investments in infrastructure. 

173. Thus, Respondent concludes that Dagobah has a right to regulate in public interest, 

particularly in the present case is order to achieve financial stability, and this right should 

be balanced with the legitimate expectations of Complainant by the Tribunal upon deciding 

on the violation of the FET standard. 
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III. RESPONDENT'S ACTIONS ARE JUSTIFIED UNDER BOTH ARTICLE 6 OF THE BIT AND THE 

“STATE OF NECESSITY” DOCTRINE UNDER CUSTOMARY INTERNATIONAL LAW 

 

174. Respondent submits that implementation of the SRA did not amount to the violation of the 

FET. However, if the Tribunal decides on the contrary, Respondent argues that since the 

abovementioned measure was taken in order to protect essential security interests during 

the financial crisis such measure is justified under the BIT. Alternatively, Respondent 

invokes the “state of necessity” defence available under the CIL.  

 

A. Respondent submits that Article 6 of the BIT and “state of necessity” defence is 

distinct and should be applied separately 

175. Respondent submits that Article 6.2 of the BIT shall be read as distinct rules that Corellia 

and Dagobah have create in their treaty, independent of the necessity defence available 

under customary international law. 

176. Customary international law defence is codified in Article 25 of the ILC Articles.
189

 

According to the ILC Commentary to Article 25 “the plea of necessity is not intended to 

cover conduct which is in principle regulated by the primary obligations”.
190

 In the present 

case, the treaty exception under Article 6.2 is the lex specials and thus a “primary” rule that 

excludes all liability under the BIT and shall be applied at the first place.
191

 

177. Tribunals essentially ignore the treaty-based exception and restrict the necessity defence 

straight away engaging in the analysis under customary international law.
192

 As 

acknowledged by the CMS v. Argentina Annulment Committee “the Tribunal has made a 

manifest error of law” by reading customary and treaty exceptions as the same.
193
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178. Subsequently, in this way limiting the state’s ability to respond to exceptional situations, 

such as financial crisis, in ways that that may threaten the long-term willingness of states to 

participate in investor-state arbitration and, perhaps, the legitimacy of that system itself.
194

 

179. Tribunal in Continental, has rejected the application of the necessity test established under 

the customary international law. In particular two requirements “the only way” and “the 

contribution by the state”. More specifically, the tribunal has stated that the customary 

international law defence of necessity’s stricter standards, specifically its requirement that a 

state seeking to invoke the defence prove that the measures that it took were the “only 

means” to address the crisis, was inapplicable.
195

 

180. With respect to Article 29 of the ILC Articles, the Tribunal has concluded that exclusion 

the plea of necessity if the state has contributed to endangering its essential security 

interest, cannot be the yardstick as to the application of treaty exceptions.
196

  

181. Respondent would like to stress that the successful invocation of the state necessity clause 

in LG&E v. Argentina and in Continental ought to be based on a separate test and distinct 

evidence, independent from the customary defence of necessity itself.
197

  

182. Respondent concludes that Article 6 of the BIT does not impose the requirements of 

customary international law on state´s invocation of the treaty-based essential security 

clause and thus should be analysed separately.
198

 

B. Respondent seeks justification under the Article 6 of the BIT 

183. Article 6 of the BIT provides the following “nothing in this Treaty shall be construed,..., to 

preclude a Party from applying measures that are necessary for the fulfilment of its 

obligations with respect,…, to the protection of its “own essential security interests”.
 199

 

184. Due to the fact that Article 6 of the BIT is similar to Article XI of the US-Argentina BIT, 

Respondent considers that the case law available under the interpretation of later provision 

can be used for the interpretation of the current BIT provision.
 200
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185. Observing the relevant case law, Respondent acknowledges that Article 6 is not a “self-

judging” clause.
201

 However, Respondent submits that as legitimately stressed in 

Continental, the task of the tribunal is only to not to censure country’s sovereign choices as 

an independent state, but to evaluate if the plea of necessity is well-founded.
202

 

186. Furthermore, to bear in mind, as highlighted in LG&E v. Argentina - “Article XI refers to 

situations in which a State has no choice but to act”.
203

 

187. According to the facts of the case, after the occurrence of the 2008 crisis, there were 

several demonstrations and social unrest erupted in the capital as well as in other larger 

cities. This was a result of large-scale dismissals, and the increase in unemployment rates 

up to 10.9%, the inflation rate has also spiked.
204

 Dagobah was facing the possibility of 

default. 

188. Following Article 6 of the BIT, Respondent considers that in order to invoke the exception 

a measure shall be “necessary” to protect State´s “essential security interests”. 

a)  “Necessary”  

189.  As stated above, Article 31(1) of the VCLT provides that the treaty provisions shall be 

interpreted “in good faith, in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose.”  

190. According to the Oxford Dictionary, the word “necessary” means “needed to be done, 

achieved, or present; essential”.
205

 The relevant context for defining “necessity” would be 

the BIT itself, SRA and all relevant circumstances of crisis that Dagobah faced. 

191. As stated earlier, the BIT is aimed at promotion of economic cooperation and growth. The 

Dagobahian economy was still fragile after the 2001 crisis, and adopted measure did 

provide for needed result. Dagobah was in need of new bailout resources, and its creditors 

made it clear that without ensured participation of private creditors through a debt 

restructuring, Dagobah will not be provided with more money. 
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192. Additionally, on contrary to Article 25 of the ILC Articles, Article 6 of the BIT specifies 

the classes of measures contemplated, without stating that any of these measures would 

automatically be in breach of the treaty, or call for a suspension of treaty obligations. 
206

  

193. This implies that the conditions for treaty exceptions are already substantively contained in 

the limited types defined as “necessary” measures. In the present case, such types are “the 

fulfilment of obligations with respect to the maintenance or restoration of international 

peace or security” and “the protection of essential security interests”. Thus, when the state 

invokes Article 6, the “necessity” is apparently triggered ipso facto.
207

  

194. Moreover, as Article 6 of the BIT already specifies types of measures presuppose 

immediacy, urgency, and directness in the measures to be applied by a State, Respondent 

submits that a party cannot “be precluded” from actions that fall under these types.  

195. Furthermore, as provided in Continental and later admitted in Enron Annulment Decision, 

the protection of essential security interests recognized by Art. XI does not require that 

“total collapse” of the country or that a “catastrophic situation” has already occurred before 

responsible national authorities may have recourse to its protection.
208

 

196. As stated in Continental, the next step in the analysis of whether the measure was 

“necessary” - “is to assess whether the measures contributed materially to the realization 

of their legitimate aims”.
209

  

197. In this respect, Respondent also recalls the findings of the tribunal in LG&E v. Argentina:  

“A state may have several responses at its disposal to maintain public order or 

protect its essential security interests. In this sense, it is recognized that 

Argentina’s suspension of the calculation of tariffs in U.S. dollars and the PPI 

adjustment of tariffs was a legitimate way of protecting its social and 

economic system.”
210

  

198. Thus, Respondent submits, as stated in the Preamble of the SRA, the measures taken were 

urgent and necessary to protect the essential security interests of Dagobah.
211

 Enactment of 

SRA and associated debt restructuring was a legitimate way of reducing debt-to-GDP ratio 
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and attracting bailouts resources, that is also used by other countries in the world facing 

financial crisis, e.g. Greece, Argentina, Ecuador, Belize, Grenada, etc.
212

  

199. Moreover, Respondents submits that most of the of the existing stock of international 

sovereign bonds include CAC,
 213

 and without it the restructuring process may be 

unsuccessful due to the holdout strategy or cause delay due to uncertainty about creditor 

participation.
214

 

200. Finally, Respondent would like to highlight that due to the successful restructuring, IMF 

has provided Dagobah with US$150 billion bailout and other creditors agreed to write off 

some of the outstanding debt.
215

 

b) Dagobah´s “essential security interests” 

201. As for the second requirement, whether there is an “essential security interests”, it is 

necessary to recall that international law is not blind to the requirement that States should 

be able to exercise their sovereignty in the interest of their population free from internal as 

well as external threats to their security and the maintenance of a peaceful domestic 

order.
216

 

202. Several tribunals have already recognised that economic stability is indeed an essential 

security interest of a State and thus encompass financial crisis.
217

 Even more, Argentina in 

LG&E v. Argentina and Continental was exempt from responsibility and damages caused 

during the “period of necessity” – economic crisis of 2001-2003.
218

 

203. In addition, Respondent would like to recall the position of the CMS v. Argentina 

Annulment Committee, further developed in Continental, where it states that if a State 

meets the a threshold requirement of the treaty exception, then the substantive obligation 

under the relevant treaty do not apply.
219
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204. Respondent defends the measures it took as necessary to protect its essential economic 

interests. Respondent considers that SRA, associated with sovereign debt restructuring was 

a legitimate way to prevent the default. Moreover, as stated above it was the only way to 

attach new bailout resource for safeguarding financial stability. 

205. In conclusion, Respondent submits that even if the tribunal finds that the measures at issue 

amount to a violation of the FET, according to Article 6 of the BIT, these measures lay 

outside the scope of the BIT. 

 

C. Alternatively, Respondent invokes the CIL defence of necessity as a justification 

of its actions  

206. Article 25 of the ILC Articles
 
indicates that in order to invoke “necessity”, a state must 

demonstrate first that it is safeguarding “an essential interest against a grave and imminent 

peril. Second, the state claiming necessity must show that its response to the peril that it 

faces is the “only way” to safeguard its essential interests. Measures do not satisfy this 

criterion if alternatives exist and these alternatives must be invoked instead “even if they 

may be more costly or less convenient” to the state. Third, the defence of necessity is not 

applicable where the international obligation in question precludes it or when the state has 

contributed to the situation of necessity.
220

 

207. It is also important to mention that the meaning of word “essential” should depend on all 

the circumstances in which the State is placed in different specific situations. Therefore, the 

extent of the application of the Article 25 defence “must be judged in the light of the 

particular case into which the interests enters, rather than be predetermined in the 

abstract”.
221

 

208. Furthermore, as supported by the decisions of several tribunals, “there will always be 

alternative ways for dealing with an economic crisis, but this does not preclude the 

application of the state of necessity to an economic crisis”.
222
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209. With respect to the contribution, as stated in Continental, country is responsible of its 

economic policy and of its consequences, at least politically and economically.
223

 However, 

Respondent does not bear responsible for the consequences of the global financial crisis 

that has affected many nations around the world and brought new recession to Dagobah.
224

  

210. On contrary, Dagobah has followed the IMF´s recommendations after the crisis of 2001, 

but its debt was still unsustainable.
225

 Respondent had also introduced several other 

measure, but they appeared to be insufficient. Furthermore, as already stressed above, the 

new sovereign debt restructuring had been recommended by the IMF and was the only way 

to receive new bailout resources.
226

 

211. Respondent stresses again that Dagobah was in a severe financial and social crisis. 

Dagobah´s ability to meet its debt obligations generated concerns about a possible 

default.
227

 The inflation has spiked. There were several demonstrations and social unrest 

erupted in the large cities. The unemployment rate increased up to 10.9%.
228

 

212. Furthermore, after the financial crisis of 2001 Dagobah’s sovereign debt was rated “B”, 

then it even went up to “B+”, but after the financial crisis of 2008 the bonds rate decreased 

to “B-”.
229

 

213. Respondent emphasises that notwithstanding adopting even more austerity measures then 

SRA, some public services were on the verge of being compromised and thus Dagobah was 

not able not generate enough revenues for servicing its debt without restructuring or 

defaulting.
230

 

214. On the contrary, the debt restructuring allowed to attract new bailout resources not only 

from the IMF, but other creditors had also agreed to write off some outstanding debts.
231

  

215. Thus, the debt restructuring was a success and there is no ground to consider that another 

measure would allow Dagobah to achieve the same results. 
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216. Summarising, Respondent concludes that adopted measures are justified under treaty 

exceptions and customary law defence. 
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PRAYER FOR RELIEF 

 

217. Respondent respectfully requests this Tribunal to find that the following:  

i) this Tribunal does not have jurisdiction under the Corellia-Dagobah BIT over this 

dispute; 

ii) in the alternative, the Tribunal is not entitled to rule on the claims due to the Forum 

Selection Clause; 

iii) in the event the Tribunal conclude it has jurisdiction over this Dispute, the relief 

sought by Claimant should be denied; 

iv) in any event Claimant should pay all costs related to these proceedings. 

 

 

Respectfully submitted on 20 September 2014. 
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