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Statement of facts 
1. The Federal Republic of Dagobah (“the Respondent” or “Dagobah”) and the Corellian 

Republic (“Corellia”) entered into an Agreement for the Promotion and Protection of 

Investments (“Dagobah-Corellia BIT” or “the BIT”) in 1992. 

 

2. Calrissian & Co. Inc  (“the Claimant” or “Calrissian”) is a hedge fund incorporated in 

Corellia, and as such is a national of one of the Parties to the BIT as described in Article 

1. 

 

3. The Respondent issued sovereign bonds as a means of raising capital to contribute to the 

state budget. 

 

4. In 2001 the Respondent entered an economic crisis due to heavy borrowing and huge 

state deficits, caused among other things by massive tax evasion. On 7
th

 May 2001 it 

restructured its debt, offering an exchange of sovereign bonds which severely reduced 

their value. 

 

5. Following failed attempts at diplomatic settlement, Corellia was forced to commence 

arbitral proceedings against the Respondent to clarify its stance that sovereign bonds were 

not covered by the protections of the BIT. 

 

6. In 2003, the Permanent Court of Arbitration (“PCA”) incorrectly decided by a split 

majority that sovereign bonds were an investment under Article 1 of the BIT, and the 

investors who raised a treaty violation claim would have recourse to international 

arbitration under Article 8 of the BIT. 

 

7. In 2005, following a period of sustained economic growth and stability in Dagobah, the 

Claimant purchased sovereign bonds issued by the Respondent in 2003. 

 

8. In 2010 the Respondent slid into recession due in part to the global economic crisis 

beginning in 2008, and partly due to the Respondent’s inability to reduce its debt ratio, 

including inaction regarding substantial ongoing tax evasion within its jurisdiction, and 

failure to implement other recommendations made to it by the International Monetary 

Fund (“IMF”). 
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9. On 20
th

 May 2012, the Respondent enacted the Sovereign Restructuring Act (“SRA”), 

including a provision that the terms of sovereign bonds governed by Dagobah’s laws 

could be retroactively modified by the Respondents, as long as holders of 75% of the 

aggregated nominal value of outstanding bonds agreed to it. Any such all bondholders.  

10. On 29
th

 July 2012, the Respondents offered a bond exchange, which reduced the value of 

the bonds held by the Claimant and others by 30%. The exchange proposal was designed 

without consultation of all bondholders. 

11. By 12
th

 February 2013, 85% of bondholders, (excluding the Claimant), accepted the 

exchange offer. The Respondent then used the CAC to force the exchange on the holdout 

15%, including the Claimant. 

 

12. The new bonds contain a Forum Selection Clause (“FSC”), changing the jurisdiction of 

disputes arising in relation to the bonds from Dagobah (as in the original bonds), to the 

Kingdom of Yavin (“Yavin”) for the new bonds. 

 

13. The new bonds also contain a clause limiting bondholders’ ability to initiate legal action. 

The clause requires a minimum of 20% of the aggregated nominal outstanding value in 

order to commence proceedings (known as a Collective Action Clause (“CAC”)). 

 

14. The Claimant holds 10% of the outstanding aggregated nominal value. Since the holdout 

compromised of only 15%, the CAC requiring 20% of bonds to commence proceedings 

effectively blocks any forum to deal with disputes arising from the exchange. 

 

15. On 30
th

 August 2013, the Claimant commenced proceeding against the Respondent in 

relation to the Respondent’s unfair and illegal actions regarding sovereign bonds issued 

by Dagobah. 
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Jurisdiction  
 

Issue 1: THE TRIBUNAL DOES NOT HAVE JURISDICTION ACCORDING TO THE 

Agreement between the Corellian Republic and the Federal Republic of 

Dagobah for the Promotion and Protection of Investments  (the “BIT”) 

 

The sovereign bonds under dispute are not an “investment” under the 

definition in Article 1 of the BIT 
 

16. Article 1 defines an “investment” as 

“every asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment.”
1
 

17. The characteristics listed in the BIT are; commitment of capital, expectation of gain or 

profit, and the assumption of risk. The test for whether an asset is an investment is 

generally held to be that from Salini Costrutti SpA and Italstrade SpA v Kingdom of 

Morocco.
2
 For the Salini test, the additional characteristics are duration of the contract 

and contribution to the economic development of the host state of the investment (a 

territorial link). 

 

18. The Respondent does not dispute that the Claimant committed capital, and that the 

contract had an acceptable duration. However, Dagobah submits that the other 

characteristics that the Salini test and the BIT itself require for a financial instrument to 

be an investment are absent. 

 

19. Sovereign bonds are widely accepted to be a form of risk-free bond. The only risk 

associated with sovereign bonds is the risk of default, which is not a risk in the normal 

sense of the word in terms of investment law. Traditionally, sovereign debt is added to a 

hedge-fund portfolio to diversify its investments, thus balancing the risks attached to its 

other investments. If the instrument is used as a risk reducer, it is paradoxical to say it has 

the characteristic of assumption of risk. This is linked to the expectation of gain or profit. 

                                                           
1
 Agreement for the Promotion and Protection of Investments 1992 between Dagobah and Corellia (Dagobah-

Corellian BIT), Article 1 
2
 Salini Costrutti SpA and Italstrade SpA v Kingdom of Morocco 
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The bonds are a promise to pay the face-value of the bond. There is no expectation that 

the principle value of the bond will change. The only change to a sovereign bond is that 

of a reduction in the principle value due to default or restructure. As Professor Andreas 

Jeger correctly asserts in his dissenting opinion on 19
th

 May 2013, 

 

“since sovereign bonds are a mere promise to pay, the only existing risk is that of 

default, ie non-payment, as in any commercial or contractual transaction.”
3
 

 

20. Therefore, the Claimants cannot allege to have an assumption of risk, or an expectation of 

profit or gain. 

 

21. The funds arising from the transaction in the secondary market do not contribute to the 

economic development of the Respondent in any way. In LESI v Algeria, the tribunal 

held that the territorial link was related to the issue of whether the funds from the 

transaction were tied to a particular project in the Respondent’s state.
4
 In the present case, 

the transaction of the Claimant’s purchase of the bonds was completed in Corellia. The 

funds from the sale on the secondary market were never even received by the 

Respondent, let alone contributed to Dagobah’s economic development, so therefore there 

can be no territorial link.  

 

22. Following Article 31 of the Vienna Convention on the Law of Treaties 1969 (“VCLT”), 

and taking the meaning of “investment” in the spirit of the treaty, the prelude specifically 

states that the aim of the treaty is: 

 

“to promote greater economic cooperation between them [the parties] with respect to 

investment by nationals of one Party made in the territory of the other Parties”
 5

 

 

23. The Claimant’s investment was not made in the territory of the other party (the 

Respondent), so it was not intended to be covered by the BIT, when given the ordinary 

and fair meaning of the words. 

 

                                                           
3
 Corillian Republic v Federal Republic of Dagobah, PCA case number 000-00, Dissenting Opinion 

4
 LESI v Algeria 

5
 Vienna Convention on the Law of Treaties 1969, Article 31 
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24. Giving the BIT meaning according to its context, Article 1 gives a long and 

comprehensive list of the type of instruments that can be categorised as an investment.
6
 

Not only are sovereign bonds absent from the list, but any kind of bond or debt 

instrument is absent. This clearly indicates that the spirit of the BIT was to exclude debt 

instruments from the protection of the treaty. This is especially true when taken with the 

characteristics of an investment included in the definition, which a sovereign bond cannot 

easily satisfy. 

 

 

Article 8(2) of the BIT does not apply, because the claims are of a 

contractual nature, not a breach of the treaty7
 

25. The restructure and non-payment of the full value of the bonds that the Claimant is 

contesting is a contractual matter, not a treaty breach. The world-wide economic crisis 

and subsequent recession in Dagobah was a force majeure event, recognised by the IMF 

as necessitating the restructure of its debt in order for Dagobah to continue as a solvent 

sovereignty. The redress the Claimant seeks should not be sought in this forum. The 

correct choice for such a dispute is that which is specified in the forum selection clause of 

the bonds themselves; the courts of the kingdom of Yavin. 

 

26. If the tribunal were to find jurisdiction in favour of the Claimant, they would be 

encouraging ‘forum shopping’. The Claimant’s is unable to bring a valid contractual 

claim in the domestic courts of Yavin as specified in the bonds, because they lack the 

20% required by the CAC for such an action. They do not appear to have tried to bring a 

claim in the Respondent’s own domestic courts, which they ought to do if they feel that 

the provisions of the old bonds are still relevant. Instead, they have attempted to construct 

a treaty breach claim to manipulate a right to international arbitration. 

 

 

 

                                                           
6
 Dagobah-Corellian BIT), Article 1 

7
 Ibid, Article 8(2) 
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THE 2003 PCA DECISION IS NOT RELEVANT TO THE BONDS HELD BY THE 

CLAIMANT 
 

27. The PCA decision in 2003 refers to the bonds previously issued by Dagobah,
8
 which were 

restructured in 2001. Notwithstanding the fact that the bonds purchased by the Claimant 

were not issued until 2003 post-PCA decision, there are factors that distinguish the 

present case on the facts, and render the majority decision irrelevant to this case. 

 

28. The PCA decision clearly states that the fact that a transaction occurs in a foreign state, or 

in another currency, does not prevent it from being an investment. It does make clear 

however, that this is only the case if those factors do not prevent the “commitment of 

funds to the host state”.
9
 This clearly indicates that while the majority feel that the 

characteristics according the BIT are “vague”, and the definition “broad and permissive”, 

it clearly envisaged that an investment needed to adhere to the Salini test that the 

investment must have a territorial link with the issuer. In their view, that territorial link 

was not defined by the location of the transaction, or the currency, but whether the funds 

were committed to the host state. It found that 

“the funds deriving from the acquisition of sovereign bonds were finally used in and 

by Dagobah, and, for this reason, being an ‘investment’ of a financial nature, the 

acquisition does not lack a link with Dagobah’s territory”
10

 

29. In the case of bonds sold on the secondary market, as those purchased by the Claimant, 

this was not the case. The monies paid for the bonds on the secondary market were never 

paid to the Respondent, but to a third party. The PCA clearly never meant to include 

bonds purchased on the secondary market in the protection by the BIT for this reason. 

While the decision at first glance looks to conclusively state this to be the case for all 

sovereign bonds, the language of the Decision is telling. Point (i)(b) states that the bonds 

don not “generally” lack a territorial link.
11

 The tribunal stopped short of saying that all 

sovereign bonds have a territorial link, and are therefore investments.  

 

                                                           
8
 Corillian Republic v Federal Republic of Dagobah, PCA case number 000-00, majority decision 

9
 Ibid 

10
 Ibid 

11
 Corillian Republic v Federal Republic of Dagobah, PCA case number 000-00, Dissenting Opinion 

“Decision”, (i)(b) 
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30. This distinction can clearly be seen in the dissenting opinion of Professor Andeas Jeger of 

May 2013. He argues that: 

“Even if some bonds could be considered as a protected investment under the treaty, 

it is not possible to provide a one size fits all answer. … The controversial topic of 

investment law should always be analysed on a case by case basis”
12

 

31. Even if the Respondent were to concede that sovereign bonds were investments in the 

primary transaction between issuer and purchaser, the same could not be said about the 

bonds purchased on the secondary market. Leaving aside Professor Jeger’s argument that 

this is due to the Respondent’s inability to control the fate of the bonds, or participate in 

the negotiation of those bonds, the issue is more fundamental than that. It is a matter of 

the fate of the funds from the transaction, and whether the Respondent benefited from 

them that provides the territorial link necessary to categorise the instrument as an 

investment. Secondary market traded bonds fail on this crucial issue. On this issue, the 

majority and minority PCA opinions are of the same mind. The Claimant’s bonds are not 

covered by the decision of the PCA, because they were purchased on the secondary 

market, and lack a territorial link to Dagobah.  

                                                           
12

 Ibid 



8 
 

Merits 
 

Issue 1: The Respondents afford the Claimant Fair and Equitable 

Treatment.  
 

32. The Respondent submits the following: 

a) that the standard of FET promised under the BIT is no different to that than 

the minimum international standard, and 

 

b) the Respondent did not breach the level of protection promised to the Claimant 

in relation to the Claimants legitimate expectations and that some of the 

Claimants legitimate expectations are fanciful and no-existent, and 

 

c) that the Respondents actions were ground in good reason, carried out with the 

aims of proportionality in mind and finally in good faith. 

 

A. The standard of FET promised under the BIT is no different to that represented by the 

minimum international standard. 

 

33. A number of recent tribunals have described or equated the fair and equitable treatment 

standard to that of the minimum standard under international law.
13

 The tribunal in the 

Biwater arbitration pointed out that the standard and context of the NAFTA Art 1105 

term and the equated minimum standard term, are an accurate and appropriate standard to 

describe the conduct required to amount to a breach, or violation of the fair and equitable 

treatment standard.
14

  

 

34. Further the Respondent submits that an unqualified fair and equitable treatment clause 

such as the one in question under the BIT is or should be equated with the minimum 

standard under international law. The commentary to the  OECD Draft Convention on the 

Protection of Foreign Property 1967
15

 and the later OECD Committee on International 

Investment and Multinational Enterprises 1984 both suggest that an unqualified fair and 

                                                           
13

 Merrill & Ring, Award, 211. 
14

 Biwater, Award, 59 
15

 OECD Notes on OCED Draft Convention on the Protection of Foreign Property, p. 6 
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equitable treatment clause introduces a legal concept/standard that refers to the 

international minimum standards whether or not this is 'explicitly stated.' 
16

 

 

35. In the alternative if this tribunal is to find that the fair and equitable treatment standard is 

higher than that of the minimum international standard the Respondent submits that they 

did not breach this standard either. Even at the higher level of protection represented by 

the FET tribunals such as the AES v Hungary have stated that a violation of the FET 

standard would require 'manifestly unfair or unreasonable conduct'.
17

 Further the tribunal 

in the Auzrix arbitration stated that the words fair and equitable mean even-handed, 

unbiased, legitimate
18

 the Respondents contend that their actions amount to even-handed, 

unbiased and legitimate actions and that they have no reached the level of 'manifestly 

unfair or unreasonable conduct' in any case.  

B. The Respondents have no breached or violated the Claimants legitimate expectations. 

 

36. The Tecmed tribunal clearly set out that a level of predictability is an essential aspect of 

the phrase legitimate expectations.
19

 However what goes hand in hand with the concept of 

legitimate expectation is the element or aspect of 'change'. 
20

 It is widely accepted that 

within this element of predictability there is also a discretion for the government of the 

country in question to change its policies as its own political, legal and economic 

landscape alters and changes.
21

 As such it is incorrect to say that the legitimate 

expectation of the Claimant was that this landscape would not change or alter from the 

time at which the investment was actually made.
22

 

 

37. The Respondent submits that for a number of reasons the Claimants legitimate 

expectation in relation to predictability has been fulfilled; 

a) All of the information about the SRA was widely publicised by the Respondent as 

were the actions taken in implementing the SRA itself,
23

 

 

                                                           
16

 OECD Draft, p. 12. 
17

 September 2010, 9.3.  
18

 Azurix, Award, 360. 
19

 Vandevelde, 66. 
20

 UNCTAD: FET, 63. 
21

 Ibid.  
22

 Saluka, Partial Award, 305. 
23

 Procedural Order 2,  
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b) The Respondents further note that the SRA was created using the full democratic 

process that exists within its state which can easily be followed by interested parties 

and therefore the impending nature of the implementation of the SRA was 

predictable,  

 

c) Further if the Claimants are to suggest that the issue of tax evasion continuing up until 

the 2010 crisis was not predictable, the Respondents wish to point out that the 

Claimants did not invest until 2005. At which point no steps had been taken to deal 

with the issue of tax evasion, any duly diligent investigation into the economic state 

of affairs of the Respondent at that time would have revealed that no steps had been 

taken or were even being suggested for a later date, 

 

d) Finally the Respondent wishes to point out that if the Claimant is successful in 

proving that the bonds in dispute are capable of being dealt with by this tribunal then 

are most likely to have successfully argued that the risk involved with the bonds was 

more than merely a risk of default in payment. As such the Respondent submits that if 

this is the case then the tribunal by stating it has power to hear the claims of the 

Claimant is admitting that the bonds come with an added degree of risk that a normal 

investment is seen to have. This risk is largely that there may be economic, political 

or other real world events that will affect the value of the investment acquired. As 

such this level of risk must be taken into account by the tribunal when dealing with 

the level of predictability that the Claimant could legitimately expect in relation to its 

investment.  

 

38. The Claimant also relies upon the fact that the Respondent made the following 

representation that it had a made a 'commitment to a more stable economy and financial 

sector'. However the commitment made no express reference to there not being another 

debt restructuring act meaning that the phrase above cannot be reasonably be relied upon 

as a promise that there would be no further restructure. The Respondent argues that any 

examination of the standard should focus upon any explicit assurances that were given to 

the investor at the time of their investment or that pre-date the investment,
 24

 that is not 

disputed by the Respondents.  

                                                           
24

 Duke Energy, Award, 340 ; EDF, Award, 217. 
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39. The Respondent does however contend that due to the fact that no specific explicit 

promise or representations were made as to there not being a further debt restructure as 

such this tribunal should find the decision reached in the Methanex tribunal as particularly 

helpful and persuasive as here to there was no explicit promise made here for the 

Claimant to rely upon. 

 

40. As pointed out in the Methanex tribunal decision without a specific focus on promises or 

representations actually made the burden placed upon invested states would be extremely 

high and interfere with their own sovereign powers which would create an almost 

impossible situation for states to act within.
25

 

 

41. The Respondents further reiterate that, there is an onus on the Investors to conduct their 

due diligence with regards to the regulatory environment of the Host State.
26

  

 

42. It has also been stated that a Claimant does not have a open ended mandate or unlimited 

discretion to second guess and dispute government decision making.
27

 Further a number 

of  tribunals have argued and stated that legitimate exercise of sovereign power in a 

reasonable and fair manner shall not be considered as breaching the FET standard  or the 

investor’s legitimate expectation.
28

  

 

43. The Respondents contend that their actions were undertaken according to the due process 

of law in a fair and reasonable manner. 

 

 

C. The Respondents actions were reasonable, non-discriminatory, rational and non-

arbitrary. 

 

44. Tribunals have defined arbitrariness as actions that are not grounded in sufficient reasons 

or that are unduly oppressive or are an affront to judicial propriety.
29

  Further in the Enron 

                                                           
25

 Methanex, Award, Chapter 4, Subsection D, 7. 
26

 Biwater, Award.  
27

 SD Meyers,  
28

 Parkerings, Award, 332; Saluka, Partial Award, 305-308.  
29

 ELSI Case, 77; Genin Award, 298-299. 
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Tribunal it was stated that the only aspect to be observed was whether or not the State 

believed and understood that the action was the best response to the situation creating a 

more objectively focused test.
30

  

 

45. The Respondents contend that their actions were grounded in rational objective of 

preventing the collapse or failure of its essential public services and to protect its essential 

security interests. The SRA was an action taken for the sole purpose of safeguarding  

against the collapse of public services and protecting its essential security interests these 

are a sufficient justification for establishing a valid requirement under the FET clause and 

hence, the measures cannot be said to be arbitrary. 

D. The Respondents Actions followed due process. 

 

46. The Respondents contend that their actions in no way in relation to the implementation of 

the SRA  meant that there was a breach of due process. The Respondent submits that at 

all times it acted in a manner in which due process was followed in enacting the SRA.  

 

47. Firstly the Respondents note that the SRA was itself enacted following the proper and 

lawful procedure of the Dagobah law making system. There are in the system appropriate 

mechanisms to allow for challenge and effective review of any act created and further the 

Act was deemed constitutional in a review carried out by Dagobah's government.
31

 

 

48. Further the SRA observed all of the appropriate IMF recommendations/regulations in 

relation to administering a debt restructure,
32

 the offers made were made in compliance 

with the applicable regulations and guides. As such again Dagobah ensured that due 

process was followed in the implementation of the SRA. 

 

49. Whilst the drafting of the SRA did not involve any of the bondholders nor were they 

invited to participate in it, they were informed of the ongoing changes and various 

different draft versions of the text as these were constantly published on relevant agency 

                                                           
30

 Enron, Award, 281; See also the LG & E v Argentina, Award, 162. 
31

 Procedural Order 2, 22.  
32

 Uncontested Facts, 18. 
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websites to ensure interested parties were kept in the loop as to the potential changes that 

might occur. 
33

 

 

50. Further in implementing and creating the bill and act itself parties were given the 

opportunity to participate in a committee after the implementation of the SRA and the 

restructuring process. Dagobah consulted a committee representing the owners of 

approximately 50% of the aggregate nominal value of the bonds that would be affected, 

before making the offer on 29th November 2012.
34

 

Again this represents a compliance with the need for due process as those who could 

exchange their bonds as part of the SRA were consulted and given chance to voice 

concerns and worries. 

 

51. As such the Respondent submits that they have followed due process and that the actions 

it has taken have been taken in accordance with the law,
35

 as such this tribunal should 

find that there has been no violation of the fair and equitable treatment promised to the 

Claimant.  

 

52. Further tribunals in the past have suggested and found that for there to have been a breach 

of due process the degree that is required to amount to a violation of due process would 

have to considerably high to be seen as a breach of the treatment promised or guaranteed 

under a FET clause.
36

 The Respondent submits therefore that even if it has breached the 

level of due process required due to small or minor infractions then these would not be 

sufficient to establish a violation of the Claimant's fair and equitable treatment.  

 

E. The Respondents actions were proportional. 

 

53. The Respondents do not dispute that the Tecmed Tribunal laid down the proportionality 

test which weighs the reasonableness of a measure to its goal, the deprivation of the 

Claimant’s economic rights and the legitimate expectations of the investor. At that as 

such there must therefore be a reasonable relationship between the measures of the State 

                                                           
33

 Procedural Order 2, 21. 
34

 Ibid.  
35

 Lauder, Award, 297. 
36

 Waste Management, Award, 98. 
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and the burden on the investor, taking into account the investor’s legitimate expectations 

which have already been highlighted above. 

 

54. The Respondent contends that there was the required level of proportionality in the 

following actions; 

a) In creating and enacting the SRA, 

 

b) Taking steps to better its economic and financial framework. 

 

55. The SRA, was a reactive piece of legislation that was proportionate and did have a nexus 

to the issue due to; 

 

a) the fact that it the SRA was successful in reducing the debt-to-GDP ratio sufficiently 

for the amount of money that was recovered in that the essential security interests it 

was brought in to protect were saved from collapse, 

 

b) the SRA was sufficient alone to allow for the complete relieving of Dagobah's debt to 

GDP ratio to normal, 

 

c) The SRA was not overly harsh upon foreign national companies and individuals such 

as the claimant due to the large haircut that was made to the bonds value, due to the 

fact that there is no discriminatory wording or language in the SRA itself, 

 

d) The SRA was the only step that the Respondent took following the 2008 crisis as far 

as the current disclosed facts make clear, this was due to the fact that it was the only 

step required to ensure that Dagobah's government could continue to operate and act 

effectively in the same manner as it had done prior to the economic crisis.  

 

e) The SRA's CAC was a proportionate and necessary clause in all the circumstances. 

Due to the fact that it effectively ensured that there could not be a lockout scenario 

which would have allowed parties to ensure either intention or unintentional that there 

was a further collapse or threatened collapse, to Dagobah's public services and 

essential security interest. 

 



15 
 

56. The Respondents did not carry out any steps to reduce or end the tax evasion problems 

due to the fact that to do so would have been disproportionate and did not have a 

reasonable nexus it is contended for the following reasons; 

 

a) The amount of money that could have been recouped through the prevention of tax 

evasion would not have been sufficient to prevent the need for the SRA at all. 

 

b) The Respondents did not take steps to prevent further tax evasion as it had already 

taken austerity measures and the other measures suggested to it by the IMF to recover 

its economy, to have tackled the ongoing tax evasion problem would have required a 

disproportionate amount of time to remedy the immediate crisis that effected the 

economy at the time and the economy was still recovering up to the 2010 crisis.  

 

c) Further taking steps to prevent massive tax evasion could have had a serious knock on 

effect in relation to the investments that the Country had benefited from due to the 

fact that high levels of tax could be evaded to take this step between the years 2001-

2010 would have caused a further setback to Dagobah's recovering economy at the 

time.  
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Issue 2: The Respondent contends that Article 6(2) of the BIT is an 

applicable defence or exclusion for the Respondent in this case. 
 

57. The Respondent submits that; 

 

a) that Article 6 of the BIT is not a self defining and regulating clause and it is regulated 

and effected by the International Law Commissions Articles on State Responsibility 

specifically Article 25, however 

 

b) the Respondents are not excluded from using the exception under Article 6 of the BIT 

due to the fact that clause does cover the current crisis under  Article 25 of the ILC 

Articles on State Responsibilities.  

I. Article 6 of the BIT is  regulated and effected by the ILC  Article on State Responsibility 

and customary international law.  

 

58. The text of article 6 reads as follows: 

[A]rticle 6 – Essential Security 

Nothing in this Treaty shall be construed: 

1. to require a Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests; or 

2. to preclude a Party from applying measures that are necessary for the fulfilment of its 

obligations with respect to the maintenance or restoration of international peace or 

security, or the protection of its own essential security interests. 

59. The Respondent concedes  that the wording of the BIT does not provide enough 

information to provide a clear and accurate clause that is of use to this tribunal.  

 

60. The Respondent also concedes that the clause effectively mirrors that found in Article XI 

of the BIT between Argentina and the United States, which Dolzer argues is essentially a 

explicit statement of the customary law that applies to these particular issues.
37

 Dolzer 

goes onto emphasise that the explicit statement of this wording merely adopts the 

                                                           
37

 Dolzer, 167.  
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customary law meaning that the applicable law or interpretation method of a clause 

worded in such a way would be to give effect to the customary law position in relation to 

the exceptions of emergency, necessity, armed conflicts and force majeure.  

 

61. Further the clause itself does not provide any objective standard to judge what will be 

considered to be meant by the term essential security interests. The Respondent concedes  

that without any objective standards provided, that the tribunal cannot make an informed 

and accurate decision, without reference to the customary international law which would 

include the ILC Articles for the reasons set out below.  

 

62. Further the scope of Article 6 even with reference to the Vienna Convention on the Law 

of Treaties giving the article its ordinary English meaning does not provide a useful 

definition to work towards, due to the subjectivity of the word 'essential' in this particular 

context.  

 

63. As such the Vienna Convention on the Law of Treaties would point towards customary 

international law as the next step to be considered in making use of the article or term in 

discussion.  

 

64. The customary international law position in relation to the exceptions is that the basic 

principle is non-responsibility of the host state for extraordinary events of disorder and 

social strife.
38

 The principle is qualified however to the extent that the host state must 

exercise due diligence, that is to use 'the police and the military forces to protect the 

interests of the alien to the extent feasible and practicable under the circumstances.'
39

 The 

duty is an ongoing duty
40

 until the end of the crisis or event as well as being a duty prior 

to the actual event taking place as well.
41

 

 

65. The customary international law position has evolved however, an it is well established 

that the ILC Articles on State Responsibility accurately reflect customary international 

                                                           
38

 Spanish Zone of Morocco Claim (1924), RIAA, Vol. 2, 615, 642. See also I Brownlie 'Principles of Public 
International Law' (6th Ed.) 437.  
39

 Dolzer, 166. See also Iranian Hostage Case, ICJ Rep (1980) 3, 29. 
40

 Pinson v United Mexican States (1928), RIAA (1952) Vol. 5, 327. 
41

 Ibid.  
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law.
42

 As such it is not contended that Article 25 of the ILC articles will be the applicable 

customary law that would provide the tribunal with a guide to interpretation in this case. 

This taken into account with the fact that the Articles are no longer draft articles but has 

been ratified by the UN only adds to their persuasiveness and value.   

 

66. As such the Respondent concedes that  the applicable law here would be the ILC Article 

on State Responsibility due to the vague and unhelpful nature of Article 6 of the BIT and 

due to the fact that the ILC Articles reflect customary international law.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
42
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II. The Respondents are not excluded from using the exception under Article 6 of the BIT 

due to the fact that clause the Respondents current crisis is covered under  Article 25 of 

the ILC Articles on State Responsibilities.  

 

67. As set out above the applicable law that needs to be considered in this particular case is 

Article 25 of the ILC Articles on State Responsibility. Article 25 reads as follows; 

1. Necessity may not be invoked by the State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that State 

unless the act: 

(a) Is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; 

(b) Does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) The international obligation in question excludes the possibility of invoking 

necessity; or 

(b) The State has contributed to the situation of necessity.
43

 

68. As such there is a clear step by step analysis available to the Tribunal here to assist with 

its decision on whether or not the situation and crisis of the Respondents amounts to state 

of necessity. The Respondent submits that the interpretation of the rules set out in Article 

25 does not always have to be strict and narrow.
44

 The case of LG&E v Argentina showed 

that there does not always have to be an overly strict interpretation of the necessity rule in 

serious financial crisis's such as the one the Respondent is suffering from now.   

 

                                                           
43

 ILC Reference.  
44

 Gabcikovo-Nagymaros Project, ICJ Reports (1997) 7, 63, 51. See also CMS v Argentina, Award, 12 May 2005, 
44 ILM (2005) 1205, 317. 
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69. It is now widely accepted that a state of economic crisis may amount to a state of 

necessity and the Claimant does not dispute that fact.
45

 The Respondent does contend 

however that the conditions set out in Article 25 are met.  

 

70. Firstly it is submitted by the Respondent that the SRA was the only effective way for the 

state to safeguard an essential interest within the time constraints that existed. It is 

submitted that the Respondents could not have taken other measures that were available 

to within the time constraints to prevent a total collapse of public services such as: 

 

a) Addressing the issue of tax evasion and with this money helped to stabilise its 

economy, alternatively if the amount of money saved was not enough to stabilise the 

economy it could have been used to pay the bonds  full amount on the maturity date. 

Due to the fact that no previous steps had been taken previously this would have 

meant that any action at the time would not have had the immediate effect required to 

alleviate the crisis in time. Further it is suggested that the true extent of the tax 

evasion is not detailed in the record and as such any suggestion that the money would 

be enough to pay for the bonds or to secure its economy are fanciful and merely 

speculation.   

 

b) The Respondents could not have taken other steps above and beyond the original 

recommendations made to it by the IMF to reduce its debt-to- GDP ratios. 
46

  

 

c) Further the Respondent submits that the tribunal should move past the strict and 

narrow interpretation set out in the CMS case and consider the effect that pre-emptive 

action such as the SRA in this case has had in preventing a total collapse of public 

services and essential security interests.  

 

71. The CMS v Argentina decision turned on the basis of whether or not there were other 

steps that the Respondent could have taken to effectively deal with the economic crisis 

that effected it. As such the Respondent would submit that the consideration given by the 

tribunal in the CMS arbitration should be applied to this particular case. It is contended 

that this tribunal should examine in detail the range of other options that were open to the 
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Respondent in resolving the economic crisis that effected it in 2008 and consider if any of 

those options would have been successful in resolving the crisis without the collapse of 

the essential security interests and public services if no immediate action was taken.  

 

72. Secondly it is submitted by the Respondents that they have not contributed to the state of 

necessity that existed at the time. The Respondent does not argue that this is not a valid 

consideration and again turns to the CMS v Argentina tribunals decision, in particular the 

following words, 

 

[t]he second limit is the requirement for the state not to have contributed to the situation 

of necessity...the issue, however is whether the contribution to the crisis by Argentina 

has or has not been sufficiently substantial.'
47

 

 

73. It is submitted by the Respondent  that this in the current case is the question that this 

tribunal must consider for itself. There can be no question it is contended by the 

Respondent that their actions can be seen as contributing to the economic crisis that 

happened in 2008. Here the main question for this tribunal it is contended is to decide 

whether or not the inactions mentioned had a 'sufficiently substantial' contribution. 

  

74. The  Respondent submits that their actions did not had a 'sufficiently substantial' 

contribution for the following reasons;  

 

a) The events that led to the world wide economic crisis in 2008 were unforeseeable and 

the majority if not all of the countries around the world were effected to a massive 

degree regardless of how strong their economy's were (for example the US and the 

UK) the Respondents policy on borrowing were during the periods between 2001 - 

2010 largely similar to the rest of capitalist markets around the globe. To suggest that 

the Respondents an emerging developing country should have predicted and taken 

measures where more developed countries failed is unreasonable and should not be an 

argument accepted by this tribunal.  
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b) The Respondents did not contribute to the economic crisis it suffered in 2010 in any 

way, the world wide crisis of 2008 was the sole cause of the crisis that effected the 

Respondents in 2010, until that point the Respondents economy had being recovering 

and growing with the measures it took with the first debt restructure and the 

suggestions made to it by the IMF after the 2001 crisis.  
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Prayer for Relief 
 

75. In light of the above Respondent respectfully requests the Arbitral Tribunal to find that: 

a) It lacks jurisdiction under the BIT to decide the present dispute;  

 

b) In the alternative, it is not entitled to rule on the claims asserted in view of the forum 

selection clause contained in the sovereign bonds; 

 

c) furthermore, in the event the tribunal decides that is has jurisdiction, the relief sought  

 

d) by Claimant’s has no support in the applicable law and thus should be denied; and 

 

e) in any event Claimant shall pay for all costs related to these proceedings. 

 


