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STATEMENT OF FACTS 

1. Claimant, Calrissian & Co., Inc., is a Corellian hedge fund that holds a number of sover-

eign bonds subjected to the Sovereign Restructuring Act (“SRA”). The Corellian Repub-

lic (hereinafter “Corellia”), which has a sophisticated financial and banking industry, is 

respondent’s developed neighbor. 

2. Respondent, the Federal Republic of Dagobah (hereinafter “Dagobah”), has always had 

close diplomatic and economic relationships with Corellia. The state pursues an inward-

oriented development policy, characterized by moderately free markets. 

3. In 1992, the two countries entered into the Agreement for the Promotion and Protection 

of Investments (“Corellia-Dagobah BIT”). This Agreement was part of a plan undertaken 

by Dagobah’s government to stimulate economic growth. 

4. However, in early 2001 Dagobah was faced with an unsustainable debt burden and de-

scended into a two-and-a-half year long economic crisis. 

5. On 7 May 2001 the government of Dagobah, following IMF’s recommendations, restruc-

tured its sovereign debt and launched an exchange offer of the bonds for new ones to be 

issued by Dagobah with the reduction of bond’s face value by 43%. Such restructuring 

caused major losses to bondholders, among which were several investors from Corellia. 

6. Corellia tried to clarify the language of the Corellia-Dagobah BIT, which did not include 

an express reference to sovereign bonds under the definition of investments to which the 

treaty would apply.  

7. On diplomatic negotiations, which proceeded over the second half of 2001, the parties 

did not reach consensus and, so, Corellia commenced arbitral proceedings against Dago-

bah, administered by the Permanent Court of Arbitration (“PCA”), requesting a decision 

on the interpretation issue. 

8. On 29 April 2003, the PCA Arbitral Tribunal ruled that sovereign bonds fell within the 

meaning of “investment” provided for by the BIT and consequently that Corellians hold-

ing bonds issued from Dagobah were entitled to the treaty’s protection, including its in-

vestor-State dispute settlement mechanism. 

9. Nevertheless, on 19 May 2003, the dissenting arbitrator in his opinion held that sovereign 

bonds could not constitute an investment in accordance with the wording of the BIT. 

10. By then, Corellian bondholders had already accepted a restructuring offer resulting in 

losses of less than 20% of the net present value of their bonds and no litigation proceed-
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ings were pursued by Corellian nationals against Dagobah in respect to its sovereign debt 

restructuring. 

11. At the beginning of 2010, as a consequence of the financial crisis that affected many na-

tions around the world in 2008, Dagobah’s ability to meet its debt obligations was put in 

question again. On 14 September 2011, the IMF issued a recommendation, stating that 

Dagobah had for the most part followed IMF’s recommendations after the crisis of 2001 

and suggested the implementation of a new sovereign debt restructuring.  

12. Followng new IMF’s recommendations, on 28 March 2012, Respondent enacted the 

SRA, which was deemed applicable to all bonds governed by Dagobah’s law and provid-

ed that a qualified majority of 75% of the aggregate nominal value of all outstanding 

bonds governed by domestic law could modify the terms of the bonds and bind all of the 

remaining bondholders. 

13. On 9 July 2012, the Dagobah government offered bondholders the option to exchange 

their bonds for new ones worth approximately 70% of the net value of the original bonds. 

14. Claimant and other bondholders initially refused to participate in the exchange offer but, 

eventually, Respondent changed all of such bonds for new bonds in the terms provided 

by the exchange offer. 

15. On 30 August 2013, Calrissian commenced arbitral proceedings before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”) with the reference to the de-

cision on interpretation rendered by the PCA Arbitral Tribunal, and appointed Ms. 

Crusher to act as an arbitrator. Clarissian claims Dagobah’s actions constituted a viola-

tion of the fair and equitable treatment standard of protection contained in Article 2(2) of 

the BIT and requests full compensation for the losses incurred. 

16. In the Answer to notification of Clarissian’s Request, dated 4 October 2013, Dagobah 

argues that Calrissian is not entitled to pursue arbitration since its sovereign bonds are not 

investments and are outside the scope of BIT’s protections, and that an SCC Arbitral Tri-

bunal should not be bound by the PCA Arbitral Tribunal’s interpretation. Respondent ar-

gues that no such violation took place and appoints Prof. Riker as an arbitrator. 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

CONCERNING THE SOVEREIGN BONDS OWNED BY CLAIMANT UNDER 

THE BIT 

1. The Respondent submits that the Tribunal lacks jurisdiction over the present dispute, 

since the bonds in question do not qualify as an investment under the Corellia-Dagobah 

Bilateral Investment Treaty (the BIT). 

2. The Abaclat tribunal determined that the claims would establish the Tribunal’s jurisdic-

tion under BIT as long as the claims actually arose out of an “investment” within the 

scope of the Article 1 of the BIT.1 The Respondent submits that (A) Article 1 of the BIT 

does not allow broad interpretation of the term “investment”; and (B) even if broad inter-

pretation of the BIT is possible, sovereign bonds fail to satisfy criteria for the “invest-

ment” under the BIT. 

A. Article 1 of the BIT does not allow broad interpretation 

4. The list presented in Article 1 of the BIT does not expressly include “sovereign bonds” 

among the forms of investment.2 Although this list potentially allows “other tangible or 

intangible, movable or immovable”3 property, the Respondent submits that the the tribu-

nal has to adopt a narrow approach to its interpretation. 

5. In practice, investment tribunals,4 such as the tribunal in Jan De Nul. v Egypt are prepared 

to give the term ‘investment’ an extraordinary meaning is where it is established beyond 

doubt that it was the intention of the contracting states to do so.5 

                                                           
1
 Abaclat, §333. 

2 Corellia-Dagobah BIT, Article 1. 

3 Ibid.  

4 Petrobart v. Kyrgyz Republic; Jan De Nul N.V. v Arab Republic of Egypt; Mahnaz Malik, Recent Developments 

in the Definition of  Investment in International Investment Agreements; Patrick Mitchell v. Democratie Republic 

of Congo; Malaysian Historical Salvors v. Malaysia. 

5 Romak S.A. (Switzerland) v. The Republic of Uzbekistan. 
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6. However, there is no evidence in the case at hand that the Parties intended to give the 

term investment such an extraordinary meaning as to include bonds. Thus, the list in the 

BIT despite being  rather extensive, did not include bonds. Moreover, the BIT does not 

even include anything similar to bonds, such as, for instance, ‘financial instruments’ 

which might identify an intention to accept bonds as an investment.6 

7. Therefore, the Respondent submits that on the present facts the term ‘investment’ may not 

possibly be interpreted as including bonds. 

B. Even if broad interpretation of the BIT is possible, sovereign bonds fail to satisfy 

criteria for “investment” under the BIT 

8. The criteria for “investment” have been discussed in several arbitral decision, most nota-

bly Salini v Morocco.7 These criteria include assumption of risk and contribution o host 

state’s development. 

1) Assumption of risk 

9. In MHS v. Malaysia  it was held tha the risk must by “other than normal commercial 

risks” to be an attribute of “investment”. The mere presence of a commercial risk is, 

meanwhile, immaterial.8 At the same time, as Professor Jeger opined, bonds are “mere 

promises to pay” and the only existing risk in respect of these financial instruments is 

“that of default, i.e. of non-payment, as in any commercial or contractual transaction”9. It 

follows that the Claimant in the case at hand does not bear any special risk in relation to 

the sovereign bonds.  

2) Contribution to economic development 

10. Furthermore, sovereign bonds fail to satisfy a criterion of contribution to the economic 

development of the host state. This criteria has been consistently recognized by invest-

ment tribunals during long-standing practice of investment adjudications.10 As noted in 

Patrick Mitchell, this criterion is implied, thus not requiring specific mentioning.11  

                                                           
6 Appendix 3, Dissenting opinion of Professor Andreas Jeger. 

7 Salini v. Morocco; Deutsche Bank AG v Sri Lanka; Saba Fakes v. Republic of Turkey. 

8 Malaysian Historical Salvors Sdn, Bhd (MHS) v. Malaysia, §112; Joy Mining Machinery Limited v. Arab Re-

public of Egypt. 

9 Appendix 3. Dissenting opinion of Professor Andreas Jeger. 

10 Fedax N.V. v. Republic of Venezuela; Consortium R.F.C.C. v. Kingdom of Morocco, §60; Salini Costruttori 

S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, §52; Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Is-
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11. Usually contribution is found in cases of construction projects, when an investor creates 

any infrastructure in the host state.12 Contribution may occur in non-constructional pro-

jects, however in such cases a transaction should clearly benefit public.13 On the other 

hand, in cases concerning ordinary commercial transactions that fail to benefit public in-

terest of the host state, investment tribunals usually deny jurisdiction.14 

12. The Respondent submits that sovereign bonds in the case at hand do not contribute to the 

host state development. According to the Abaclat Tribunal, the relevant inquiry for is 

whether the invested funds were ultimately made available to the host state.15 Since the 

bonds in question have been sold in international financial markets, outside Dagobah,16 it 

follows that they have not been made available and that therefore they did not contribute 

to Dagobah’s economy. 

13. Overall, the Respondent submits that the exclusive nature of Article 1 invites narrow in-

terpretation of the term “investment” and that the transaction in question fails several key 

investment criteria. It follows that the transaction in question does not fall within the 

SCC’s jurisdiction. 

  

                                                                                                                                                                                     

lamic Republic of Pakistan, §121; Joy Mining Machinery v. Egypt, §53; Yan de Nul N.V. & Dredging Interna-

tional N.V. v. Egypt; L.E.S.I. - DIPENTA v. Algeria, §14; Kardassopoulos v. Georgia. 

11 Patrick Mitchell v. Democratic Republic of the Congo, §§30, 33; Alcoa Minerals of Jamaica, Inc. v. Jamaica ; 

Tradex Hellas S.A. v. Republic of Albania. 

12 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco; Holiday Inns S.A. and others v. Moroc-

co; Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan; Gabon v. Société Serete S.A.. 

13 Cristoph Schreuer, The ICSID Convention: A Commentary, p. 124; SGS Société Générale de Surveillance S.A. 

v. Republic of the Philippines. 

14 Patrick Mitchell v. Democratic Republic of the Congo, §39; Joy Mining Machinery v. Egypt, §61. 

15 Abaclat, §378. 

16 Uncontested facts, §20. 
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II. PCA AWARD'S DEFINITION OF THE INVESTMENT IS NOT APPLICABLE 

IN THE PRESENT DISPUTE 

A. Principle res judicata is not violated in the present case 

14. Respondent submits that PCA award's definition of the investment is not applicable in the 

present dispute. Furthermore, any submission that this may lead to the violation of the res 

judicata17 principle is misguided. 

15. Article 32(2) of the UNCITRAL Arbitration Rules 1976 refers to the res judicata princi-

ple by stating that “amongst the parties, the arbitration award has the effect of a final and 

binding judgment handed down by a court.”18 It follows that if the principle is applied 

here, the PCA award's definition of the investment has to be accepted as binding on the 

present tribunal. Nevertheless, in order for the decision to be considered res judicata 

there has to be triple identity of parties, requests, and causes of action in both sets of pro-

ceedings.19 Respondent submits that in the present case neither identity is present. 

16. Firstly, in Chevron v. Ecuador it was held that it is unlikely that the triple identity test 

will be satisfied in many cases where a dispute before a tribunal against a State under a 

BIT and based upon an alleged breach of the BIT.20 Therefore, since the present dispute 

is initiated under the BIT against the state, triple identity test is unlikely to be satisfied. 

17. Secondly, although the subject matter of the present dispute includes definition of in-

vestment,21 PCA decision does not address the bonds that are the subject matter of pre-

sent proceedings.22 Hence, there is no complete identity of subject matter. 

18. Thirdly, in contrast with PCA litigation, in the present case Clamant has to rely on a dif-

ferent article of the BIT. Whereas in the Corellia dispute Article 7 of the BIT served as a 

                                                           
17 A. Kornezov, Res judicata of national judgments incompatible with EU law: Time for a major rethink?, pp. 

809;  German Code of Civil Procedure;  Belgium's Civil Code, Article 1703 of the Judicial Code; in the Nether-

lands - Article 1059 of the Code of Civil Procedure; In France - Article 1476 of the New Code of Civil Proce-

dure. 

18 UNCITRAL Arbitration Rules 1976, Article 32(2). 

19 H.Wehland, The Coordination of Multiple Proceedings in Investment Treaty Arbitration, p.6.104. 

20 Chevron Corporation v. Ecuador, §4.76. 

21 Uncontested facts, §22. 

22 Uncontested facts, Appendix 2. 
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cause of action,23 in the present dispute Claimant relies on Article 8.24 Thus, in the pre-

sent case there is no identity of the cause of action. 

19. Fourthly, the parties of the dispute are not identical either. Current case is initiated by 

Calrissian which is a Corellian hedge-fund.25 No proceedings were pursued by Corellian 

nationals against Dagobah in that first litigation.26 Calrissian was not a party to the first 

arbitration, which was a State-to-State dispute settlement, between Corellia and Dago-

bah.27 Thus, in the present dispute, Claimant was not even able to rely on the Article 7, 

since it exclusively governs State-to-State Proceedings. 

20. Fifthly, there are arbitration rules applied in both cases: PCA award was rendered pursu-

ant UNCITRAL Arbitration Rules,28 whereas present dispute is supposed to be argued 

mainly pursuant SCC Arbitration Rules.29 

21. Overall, Respondent submits that Claimant cannot assert res judicata effect of the Corre-

lia award, since proceedings in question are not identical. 

B. Dagobah has not acquiesced to PCA’s decision 

22. Respondent submits that it has never acquiesced to PCA’s decision, and therefore is free 

to dispute it. As professor Gibbon puts it: 

“Acquiescence is silence, inaction or failure to protest that may in appropriate 

circumstances give rise to a presumption of acceptance or recognition of a legal 

right or position claimed by another state.30” 

23. Thus, in order for this presumption to arise, a party must fail to assert a certain claim. 

That failure has to be in respect of a claim that requires positive action to assert it, and it 

has to last for a significant period of time.31 There was no such failure in the present case 

since as it is noted in the Procedural Order No 2, Dagobah's representatives have publicly 

                                                           
23 Uncontested facts, §8. 

24 Uncontested facts, §22. 

25  Uncontested facts, §22 

26  Uncontested facts, para 13 

27 Uncontested facts, §8. 

28 Ibid. 

29 Uncontested facts, §22. 

30 I.C. Mac Gibbon, "The Scope of Acquiescence in International Law", p. 183. 

31 Christian J. Tams , "Waiver, Acquiescence and Extinctive Prescription", p.13-14. 
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voiced their disagreement with the PCA majority's decision.32 It follows that since Dago-

bah has undertaken positive action, asserting its disagreement with PCA’s award, it can-

not be said to have accepted it. 

24. Overall, Respondent submits that there is nothing in Dagobah’s conduct to give a rise to a 

presumption of acquiescence which precludes it from disputing PCA’s decision.  

                                                           
32 Procedural Order No 2., §10. 
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III. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER CALRISSIAN’S 

CLAIMS DUE TO THE EXISTENCE OF THE FORUM SELECTION 

CLAUSE IN THE BONDS  

25. Respondent finds Calrrisian’s allegations about SCC tribunal's jurisdiction over submit-

ted claims unsubstantiated, since (A) these claims are contractual in nature and not treaty-

based as Claimant asserts, and (B) even if the claims arise from the BIT, there is the fo-

rum selection clause (hereinafter “the FSC”) in the bonds. 

A. The claims are contractual in nature and not treaty-based as Claimant asserts 

1. All claims submitted by Calrrisian are contractual in nature 

26. According to the Committee in Vivendi II there is a difference between treaty and con-

tract claims.33 In order to determine this difference it is necessary to refer to “its own 

proper or applicable law”, i.e. to international law in treaty claims and to law of contract 

in contract claims.34 This position is supported by the doctrine35 and practice of arbitral 

tribunals.36 

27. Pursuant to the doctrine there are several criteria necessary to apply in order to distin-

guish treaty-based claims from contractual: (a) the source of rights, and (b) the applicable 

law.37 

a. The source of the rights 

                                                           
33 Vivendi II, §95. 

34 Vivendi II, §§95-96. 

35 C.H. Shreuer, Travelling the BIT Route – of Waiting Periods, Umbrella Clauses and Forks in the Road; 

J.Crawford, Treaty and Contract in Investment Arbitration, TDM; OECD, World Paper on International Invest-

ment, Interpretation of the Umbrella Clause in Investment Agreements; M.C. Naniwadekar, The Scope and Ef-

fect of Umbrella Clause: The Need for a Theory of Difference?; M. Wendlandt, SGS v. Philippines and the Role 

of ICSID Tribunals in Investor-State Contract Disputes; J. Wong, Umbrella Clauses in Bilateral Investment 

Treaties: Of Breach of Contract, Treaty Violation, and the Divide Between Developing and the Developed Coun-

tries in Foreign Investment Disputes. 

36 SGS v. Pakistan, §§44-45; Siemens v. Argentina, §180; Sempra Energy v. Argentina; AES v. Argentina, §.90; 

Jan de Nul v. Egypt, §§79-80. 

37 B.M. Cremades and D.J.A. Cairns, Contract and Treaty Claims and Choice of Forum in Foreign Investment 

Disputes, pp. 327-332. 
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28. The first criterion to consider is the basis of the claim, i.e. the source of the right.38 A 

cause of action for a treaty claim concerns a right determined by an investment treaty. 

However, a contract claim’s right lies in a contract. 

29. In the case at hand a cause of action of the claims lies only in the bonds acquired by 

Calrissian, since Calrissian purchased the bonds issued by Respondent in August 2003, in 

2005.39 Thus, the whole process of bonds’ issue and purchase was governed by contracts 

between buyers and Dagobah as a seller. Hence, the source of right is purely commercial 

in nature; it lies within the sphere of financial and contract law and is not anyhow con-

nected with the BIT. 

b. The applicable law  

30. Applicable law with respect of foreign investments includes general international law, the 

BIT and domestic law of two contracting states. As for contracts, applicable law usually 

lies in the framework of domestic law. 

31. Pursuant to the forum selection clause included in the new bonds purchased by Claimant 

“any dispute arising from or relating to this contract will be exclusively resolved before 

the Courts of Yavin”.40  

32. Consequently, both parties have agreed on the applicable law of the domestic state via 

contract.  

33. Taking everything into consideration, all Calrissian’s clams should be considered as con-

tractual in nature but not as treaty-based.  

2. The Tribunal does not have jurisdiction over contract-based claims 

34. The dispute should not be considered by this Tribunal, since it lacks the jurisdiction over 

contract-based claims. 

                                                           
38 B.M. Cremades and David .J.A. Cairns, Contract and Treaty Claims and Choice of Forum in Foreign Invest-

ment Disputes, pp. 327-329;  C. McLachlan QC, L. Shore, M. Weininger, International Investment Arbitration, 

p.102; Emmanuel Gaillard, Investment Treaty Frbitration and Jurisdiction Over Contract Claims – the SGS 

Cases Considered, p.328. 

39 Procedural order No.2, §11. 

40 Procedural Order No.2, §16; Uncontested facts, §20. 
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35. In the SGS v. Pakistan it has been concluded that in order to have jurisdiction over con-

tractual claims it is necessary to consider “the BIT’s dispute resolution clause and the ob-

servance of undertakings clause”.41 

36. However, there is no an umbrella clause in the BIT in our case, only the BIT’s dispute 

resolution clause is presented. Therefore, in order to decide whether the present Tribunal 

has jurisdiction it should examine the BIT’s dispute resolution provision. 

37. According to Article 8 of the BIT, “any legal dispute between an investor of one Party 

and the other Party in connection with an investment” could be decided under the BIT. 

Although this provision is formulated in rather broad terms, it does not give rise to juris-

diction of the present Tribunal over contractual claims.42 

38. In accordance with SGS v. Pakistan “a violation of the contract entered into by a State 

with an investor of another State, is not, by itself, a violation of international law”.43 

39. Furthermore, even if both BIT-based claims and contract-based claims can be described 

as relating to investment, the present Tribunal still will lack jurisdiction44, since in the ab-

sence of umbrella clause there is no another provision of the BIT which is capable to 

raise a contract claim to the BIT level. 

40. Thus, the present Tribunal should not elevate contract-based claims to the treaty level. 

B. Even if the claims covered by the BIT, there is the forum selection clause in the 

bonds 

41. The Annulment Committee in Vivendi II stated that: 

“In a case where the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal give effect to any valid choice of 

forum clause in the contract.”45 

                                                           
41 SGS v. Pakistan, §§147-148; Emmanuel Gaillard, Investment Treaty Frbitration and Jurisdiction Over Con-

tract Claims – the SGS Cases Considered, p.330. 

42 SGS v. Pakistan, §§161-162. 

43 SGS v. Pakistan, §167; CMS Gas Transmission Co. v. Argentine Republic, §299. 

44 SGS v. Pakistan, §§161-162. 

45 Vivendi II, §99; Saluka v. Czech Republic, §§ 47-48. 
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42. This position was confirmed by other arbitral tribunals.46 For instance, the tribunal in 

SGS v. Pakistan concluded that if there is a special agreement of parties (FSC) the tribu-

nal should not exercise jurisdiction over the BIT claims.47 

43. As there is a FSC in the bonds, Respondent submits that (1) only national courts are em-

powered to consider alleged contract claims, (2) the language of the forum selection 

clause indicates exclusivity of national courts' jurisdiction. 

1. Only national courts are empowered to consider alleged contract claims  

44. Pursuant to the new bonds all the disputes concerning the contract should be settled in 

Yavin national courts. Moreover, the old bonds also had the forum selection clause grant-

ing exclusive jurisdiction to the courts of Dagobah.48 

45. When Claimant purchased the bonds in 2005, the terms of the contract were known and 

the forum selection clause was included into it. Thus, Claimant gave its consent to all 

conditions including the dispute resolution clause granting exclusive jurisdiction to na-

tional courts. 

46. Therefore, the present dispute should be considered in national courts instead of interna-

tional investment tribunals both in case of old and new bonds. 

2. The language of the forum selection clause indicates exclusivity of national 

courts' jurisdiction 

47. An issue of admissibility should be raised by the Tribunal, since the Parties have agreed 

in the contract “to vast a different court with exclusive jurisdiction.”49  

48. In the case at hand, the forum selection clause in the bonds contains the following lan-

guage: 

“Any dispute arising from or relating to this contract will be exclusively re-

solved before the Courts of Yavin.”50 

49. Consequently, the exclusive jurisdiction was granted to the Yavin courts via the bonds’ 

agreements. 

                                                           
46 SGS v. Pakistan, §§163-164; Joy Mining v. Egypt, §89; Robert Azinian v. United Mexican States, §83. 

47 SGS v. Pakistan, §161-162. 

48 Procedural Order No.2, §16; Uncontested facts, §20. 

49 Zachary Douglas, The International Law of Investment Claims, p.394. 

50 Procedural order No.2, §16. 
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50. In SGS v. Philippines the tribunal emphasized that the BIT was not ‘intended to override 

an exclusive jurisdiction clause in a contract, so far contractual claims are involved’.51 It 

was held that while it had jurisdiction over the contractual claims by virtue of the umbrel-

la clause, it  

"should not exercise its jurisdiction over a contractual claim when the parties 

have already agreed on how such a claim is to be resolved, and have done so 

exclusively."52 

51. Therefore, the BIT is also designed to ‘support and supplement, not to override or re-

place, the actually negotiated investment agreements’.53 

52. Taking everything into consideration, Respondent asks the Tribunal to decline jurisdic-

tion over the dispute due to the existence of the exclusive forum selection clause in the 

contract. 

  

                                                           
51 SGS v. Philippines, §143. 

52 SGS v. Philippines, §155. 

53 SGS v. Philippines, §141. 
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PART TWO: MERITS 

IV. RESPONDENT DID NOT VIOLATE FAIR AND EQUITABLE TREATMENT 

OBLIGATION 

53. Respondent contends that there was no violation of the obligation to provide foreign in-

vestors with fair and equitable treatment (hereinafter “FET”) via the adoption of 

measures concerning the bonds as a part of its sovereign debt restructuring process and 

the retroactive effects of the Sovereign Restructuring Act (hereinafter “the SRA”). 

54. Pursuant to Article 2(2) of the BIT: 

“Investments of each Party or of nationals of each Party shall at all times be ac-

corded fair and equitable treatment.”54 

55. It is generally recognized that the key aim of FET is to protect foreign investment55 and 

"to contribute to the economic goals of the host state."56 The FET standard is necessary to 

guarantee that a foreign investor will not be treated unjustly, arbitrary, grossly unfair or 

discriminatory.57 

56. The most important principals of the FET standard are transparency58, legitimate expecta-

tions and stability59, freedom from arbitrary treatment and coercion of foreign investors60, 

absence of discriminatory measures.61 

57. Respondent argues that its actions were (A) transparent and legitimately expected, (B) 

free from arbitrariness and discrimination. 

A. Respondent's actions were transparent and legitimately expected 

                                                           
54 Corellia-Dagobah BIT, Article 2(2). 

55 PSEG v. Turkey, §§238-239; Swisslion DOO Skopje v. Former Yugoslav Republic of Macedonia, §273; Desert 

Line Projects LLC v. Republic of Yemen, §119. 

56Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, p.12. 

57 Swisslion DOO Skopje v. Former Yugoslav Republic of Macedonia, §273; Waste Management, Inc. v. United 

Mexican States, §98. 

58United Mexican States v. Metalclad, §99; Maffezini v, Spain, §83. 

59Tecmed v. The United Mexican States, §183; Waste Management v. Mexico, §98; Occidental Exploration v. 

Ecuador, §183; Saluka Investments v. Czech Republic, Partial Award, §302. 

60Ronald S. Lauder v. Czech Republic, §221, Elettronica Sicula S.P.A. (United States of America v. Italy), ICJ, 

§128; Mondev International Ltd. v. United States of America, §127; Loewen v. United States of America, §§133,  

135. 

61Ronald S. Lauder v. the Czech Republic; Occidental v. Ecuador; §177; Siemeris v. Argentina, §321. 
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58. Respondent asserts that all the actions with respect to the bonds of foreign investors were 

transparent and legitimately expected. Only government’s measures which ‘go beyond 

what the investor can legitimately expect’ constitute violation of FET.62  

59. Legitimate expectations should be understood as expectations arising from foreign inves-

tor’s reliance on specific host state conduct, e.g. written representations or commitments 

made by the host State with respect to the investment.63 One of the requirements of the 

breach of legitimate expectations is the presence of damages suffered by an investor.64 

With the aim to eliminate all doubts that contractual obligations can serve as legitimate 

expectations the tribunal in Rumeli v. Kazakhstan65 and in Toto v. Lebanon66 confirmed 

this statement.  

60. Respondent has signed the BIT that is considered as commitment of the State with re-

spect to a foreign investor.67  Thus, Respondent created the legitimate expectation that 

this agreement would be complied with. 

61. Therefore, Respondent is going to demonstrate that (1) legitimate expectations cannot be 

formed by legal order in a country, (2) at the time of the Claimant’s investment legal en-

vironment in Dagobah was not stable and consistent, (3) Dagobah’s actions with respect 

to the adoption of the SRA and other measures were transparent. 

1. Legal order at the time of investment cannot serve as a basis for legitimate ex-

pectations 

62. Respondent submits that legal order in Dagobah at the time when Calrissian purchased 

the bonds does not form legitimate expectations. 

63. In Total v. Argentina the tribunal emphasized that the legal order in a country at the time 

of investment cannot create legitimate expectations.68 To be more precise, the relevant 

                                                           
62 Ch. Schreuer, Fair and Equitable Treatment in Arbitral Practice, p. 375; Tecmed v. The United Mexican 

States, §183; Waste Management v. Mexico, §98; Occidental v. Ecuador, §183; Saluka Investments v. Czech 

Republic, §302. 

63 A.Newcombe, L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment, p.279. 

64 A.Newcombe, L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment, p. 281. 

65 Rumeli v. Republic of Kazakhstan. 

66 Toto v. The Republic of Lebanon. 

67 Uncontested facts, §2. 

68Total Decision, §122. 
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laws should be “prospective in nature” to serve as a basis for legitimate expectations.69 In 

order to consider laws as prospective they should satisfy several requirements: be appli-

cable to long-termed investments and operations, and provide for “fall backs” or contin-

gent rights if laws would be changed as a result of unforeseen situations.70 

64. Following this decision, the Tribunal in the present case should establish that the laws 

governing the bonds had been moderated as a consequence of changes in the country’s 

economic situation. Dagobah suffered from the world financial crisis in 2010 and was 

compelled to adopt new laws in order to recover economic situation in the country.71 This 

position was confirmed by the International Monetary Fund (hereinafter “the IMF”) 

whose recommendations to implement the new sovereign debt restructuring measures 

were followed by Respondent.72  

65. Therefore, Respondent has no opportunity to foresee such dramatic changes in the coun-

try’s economy, which leads to the absence of the legitimate expectations requirement’s 

violation. 

2. The legal environment in Dagobah at the time of the investment was not stable 

and consistent 

66. Respondent insists that the legal environment in the country with respect to bonds has 

been stable and consistent enough during last 12 years.73 

67. Respondent agrees that any investor who enters into agreement with a foreign country 

expects stability of the legal framework and a foreign State obliges to provide investors 

with it. The location of an investment obviously depends on the stability, where a State 

will not unreasonably alter the legal and business environment.74 The FET standard 

serves as a link between foreign investments and legal stability where the BIT are consid-

ered as guarantee.75 

                                                           
69Total Decision, §122; Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, p.23. 

70Ibid. 

71 Uncontested facts, §14. 

72 Uncontested facts, §15. 

73 Procedural Order No. 2, §14. 

74LG&E Decision, §124; Occidental v. Ecuador, §§183, 191; Marion Unglaube v. Costa Rica, §220. 

75Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, p.23. 
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68. In accordance with arbitral practice inconsistency of a host state's actions with respect to 

a foreign investor constitutes violation of FET.76 Consistency can be determined as a use 

of a right to regulate within the ordinary expected boundaries.77 Any act which leads to 

serious negative consequences should be considered as inconsistent with FET.78 

69. Firstly, Dagobah has suffered from two economic crisis: in 2001 and in 2008.79 Thus, 

economy of the State could not have been prima facie stable. Notwithstanding, Dagobah 

did everything possible to recover the economic situation in the country. To be more pre-

cise, Respondent followed the recommendations of the International Monetary Fund 

(hereinafter “the IMF”) with respect to the sovereign debt restructuring process in 2003 

and in 2010, including the implementation of the SRA.80 

70. Thus, Dagobah has provided the stability of economy at the maximum level possible in 

the existed circumstances. As a result, the economy became a little more stable and 

seemed to recover. However, there were still huge problems concerning ‘inability to meet 

its debt obligations’.81 

71. Despite these facts, Respondent still agrees that every State which enters into foreign in-

vestment’s agreement is obliged to provide foreign investments with the stable legal and 

business framework and not to “alter the legal and business environment” which serves 

as a basis for an investment.82 

72. Moreover, Respondent insists that the SRA and other sovereign debt restructuring 

measures’ adoption is a result of a “serious exceptional reason”, i.e. the protection of es-

sential security interests of Dagobah with respect to economy, as will be demonstrated in 

the 5th submission. 

73. Hence, the legal environment in Dagobah was as stable and consistent as it was possible 

taking into consideration economic crisis which invaded Respondent at the time of 

Calrissian’s participation in the bonds. 

                                                           
76Metalclad v. United Mexican States, §99; Tecmed Award, §154; Saluka Partial Award, §§248, 307, 417; PSEG 

Award, §248; BiwaterGauff  v. Tanzania, §1602; Lemire Award, §284; MTD Award, §163. 

77 Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, p.21. 

78Ibid. 

79 Uncontested facts, §§ 4, 14. 

80 Uncontested facts, §14. 

81 Uncontested facts, §§4-5; Procedural order No.2, §§11, 18. 

82LG&E Decision, §124; Occidental v. Ecuador, §§183, 191; Marion Unglaube v. Costa Rica, §220. 
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3. Respondent’s actions were transparent 

74. Respondent asserts that its actions concerning the sovereign debt restructuring process 

were absolutely transparent. 

75. According to arbitral practice transparency means that the legal framework can be easily 

foreseen by foreign investors.83 According to Tecmed the government’s acts should be 

free from ambiguity and total transparent.84 Several aspects of transparency are im-

portant. 

76. Firstly, a foreign investor should be informed about laws or other binding decisions af-

fecting its investment before they are enacted.85 Moreover, in Metalclad it was empha-

sized that if the investor’s right to be heard is not implemented it constitutes violation of 

FET.86 

77. Secondly, depending on the level of transparency in the State’s ‘regulatory environment’ 

a foreign investor has an opportunity to assess fairness and equality of a particular meas-

ure.87 It is essential for investors to know beforehand about any new regulations and its 

purposes that will concern their investments for further use of the investments.88 

78. In the present case Dagobah complied with the requirement of transparency, since it in-

formed the bondholders about the drafting of the SRA before its adoption.89 Moreover, 

Dagobah published several versions of the SRA on different agencies’ websites.90 The 

facts that on 14 September 2011, the IMF issued a recommendation to the Respondent, 

and that on 28 May 2012, the Respondent enacted the SRA confirm that foreign investors 

were aware about upcoming action.91  

                                                           
83Tecmed  v. The United Mexican States, §.154. 

84Tecmed, v. The United Mexican States, §154.   

85 The Fair and Equitable Treatment Standard in International Investment Law and Practice, pp. 105-106, 133, 

147; Genin  v. Estonia, §367; S.D. Myers v. Government of Canada, Partial Award, §259; CME v. The Czech 

Republic, Partial Award, §611. 

86Metalclad v. Mexico, §.91. 

87 Ibid. 

88Tecmed, v. The United Mexican States, §154;Occidental v. Ecuador, §§190-191.  

89 Procedural Order No.2, §21. 

90 Procedural order No.2, §21. 

91 Uncontested facts, §15. 
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79. Moreover, the Global Financial Herald, a “reliable and independent international news-

paper, published the article concerning the economic crisis and the IMF’s measures nec-

essary to restore the Dagobah’s economy.92  

80. As for the consent to the adoption of the SRA, Respondent refers to the Maffezini case 

where it is stated that the lack of transparency in situations of absence of consent on im-

plementation of measures can be found only in cases when a government’s act is adopted 

for one particular investor.93 

81. The SRA and other sovereign restructuring measures were implemented with respect to 

all the bonds governed by Dagobah law.94 Therefore, these actions cannot be considered 

as individual actions affecting only Calrissian. 

82. Anyway, Claimant was given time to adopt to the measures. The SRA was adopted on 28 

May 2012 and Dagobah made an offer for the exchange only on 29 November 2012.95 As 

a result, every bondholder had more than half a year to give its consent for the new legis-

lation and to adopt to it. 

83. Even if there was lack of transparency, it is not enough for the violation of the FET 

standard.96 Otherwise, the decision could be partly set aside as in the Metalclad case.97 

B. Claimant was not treated arbitrary or discriminatory 

84. Pursuant to Article 2(2) of the BIT: 

“neither Party shall in any way impair by unreasonable or discriminatory 

measures the management, maintenance, use, enjoyment or disposal of invest-

ment in its territory of nationals of the other Party.”98 

85. Respondent insists that neither arbitral nor discriminatory treatment was accorded to-

wards Claimant. 

86. FET does not allow arbitrary conduct in the relations between a host state and a foreign 

investor.99According to the FET standard a host state should not affect a foreign inves-

                                                           
92 Appendix 4, Article in the Global Financial Herald; Procedural Order No.3, §39. 

93Maffezini v. Spain, §83; Middle East Cement  v. Egypt, §143. 

94 Uncontested facts, §17. 

95 Uncontested facts, §§17-18. 

96Vienna Convention on the Law of Treaties, Article 31. 

97Metalclad, §57-76. 

98 Corellia-Dagobah BIT, Article 2(2). 
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tor’s rights without a cause.100 Governmental action will be suspect in arbitrary treatment 

if it is not based on a proper review of facts relevant to a decision.101 

87. As the standard is twofold,102 Respondent asserts that its actions were (1) neither arbi-

trary, and (2) nor discriminatory.  

1. Respondent did not accord arbitrary treatment towards Claimant 

88. Respondent agrees that a host state is not allowed to act arbitrarily towards a foreign in-

vestor.103 In different treaties ‘arbitrary’ treatment can also be determined as ‘unjustified’ 

or ‘unreasonable.104  

89. One of the most often-cited International Court of Justice cases in arbitral practice is the 

ELSI case.105 According to it, the term “arbitrary” means: 

“a willful disregard of due process of law, an act which shocks, or at least sur-

prises, a sense of judicial propriety.”106 

90. As Professor Shreuer noticed the following categories of measures can be described as 

arbitrary: firstly, a measure that inflicts damage on an investor without serving any ap-

parent legitimate purpose, i.e. which cannot be justified in terms of rational reasons that 

are related to the facts of situation; secondly, a measure taken for reasons different from 

those put forward by a decision maker. To be more precise, a public interest should be 

put forward as a pretext to take measures that are designed to harm an investor.107 

                                                                                                                                                                                     
99Parkerings Award, §315; Pantechniki S.A. v. Albania, §87. 

100Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours» p. 31 

101 Rudolf Dolzer«Fair and Equitable Treatment: Today's Contours» p. 31 

102 Ch.H. Schreuer Protection against arbitrary or discriminatory measures p. 184 

103Parkerings Award, para.315; Pantechniki S.A. v. Albania, ICSID Case No. ARB/07/21, Award, 30 July 2009, 

para.87; Tecmed Award, para.154; Alpha Award, para.420 

104 Schreuer, Protection against Arbitrary or Discriminatory Measures, p.183. 

105 Ch.H. Schreuer Protection against arbitrary or discriminatory measures p. 184; Azurix Corp. v. The Argentine 

Republic, Award, 14 July 2006, para.392;CME v. the Czech Republic, Partial Award, 13 September 2001, pa-

ra.612; Noble Ventures, Inc. v. Romania, Award, 12 October 2005, paras.176-177; Siemens v. Argentina, 

Award, 6 February 2007, para.318. 

106 Electronica Sicela SpA (ELSI) (United States of America v. Italy), International Court of Justice, Judgment, 

20 July 1989, ICJ Reports 1989, p.16, para.128; Noble Ventures, Inc. v. Romania, Award, 12 October 2005, pa-

ras.176-177. 

107Treloar v. Bigge, L. R. 9 Exch. 155. Law Dictionary: What is ARBITRARY? definition of ARBITRARY 

(Black's Law Dictionary) 
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91. In Lauder v. Czech Republic arbitrary measures may include actions that are “founded on 

prejudice or preference rather than the reason or fact.”108 In this case the tribunal con-

cluded that measures were not arbitrary since  

“they were based on an objective ground, i.e. the efforts to create a clear legal 

situation in compliance with the Media Law, and as there is no sufficient evi-

dence that they were specifically targeted against foreign investment…”109 

92. In Enron v. Argentina  and Sempra v. Argentina the tribunal concluded that:  

“They were not[measures] arbitrary in that they responded to what the Gov-

ernment believed and understood to be the best response to the unfolding cri-

sis.”110 

93. As a consequence of the inability to meet debt obligations in 2010 there were concerns 

about a possible default by the government. The measures embarked by Respondent were 

not only reasonable in this situation, but the most acceptable, because they strictly stuck 

the methodological guidance of the International Monetary Fund.111 The fact, that the 

Dagobah government offered new, means that losses amounted less than 30%. In com-

pare in 2001 bonds' net present value would reduce about 50%.112 

94. Thus, Respondent submits that all acts were not applied arbitrarily and did not violate the 

requirement of non-arbitrariness of the fair and equitable treatment standard. 

2. Respondent’s measures were not discriminatory with respect to Claimant 

95. Discrimination can take different forms. In the context of international investment law the 

most frequent problem is discrimination measures on the basis of nationality.113  

                                                           
108 Ronald S. Lauder v. Czech Republic, Award, 3 September 2001, para. 221 

109 Ronald S. Lauder v. Czech Republic, Award, 3 September 2001, para. 270 

110 Enron v. Argentina, Award, 22 May 2007 , Sempra v. Argentina, Award 28 September, 2007 

111 Uncontestedfacts, para. 15, 17 

112 Uncontestedfacts, para. 4 

113For eases dealing with this issue see S.D. Myers v. Canada, Award on Liability, 13 November 2000, 4 250; 

Pope, and Talbot v. Canada, Award on the Merits, 10 April 2001, 45-63, 68-69, 78; Marvin Feldman v. Mexico, 

Award, 16 December 2002, 171; Methanex v. United States, Award, 3 August 2005, Part IV, Chapter B, 17-37. 

Genin, Eastern Credit Ltd. Inc. and AS Baltoil v. Republic of Estonia, Award, 25 June 2001. 
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96. In order to prove that Respondent’s measures were discriminatory, Claimant demon-

strates (a) the basis of comparison for discrimination, and (b) the existence of de facto 

discrimination. 

a. The basis of comparison for discrimination 

97. According to Nycomb v. Latvia, in determining the existence of discrimination only “like 

with like” investors should be compared.114 Moreover, in Saluka v. Czech Republic it was 

stated that: 

“State conduct is discriminatory, if (i) similar cases are (ii) treated differently 

(iii) and without reasonable justification.”115 

98. In Genin v. Estonia the tribunal confirmed, there is no universal obligation to treat all al-

iens equal or to treat them as favorably as nations116. The tribunal in Saluka v. the  Czech 

Republic found that “State conduct is discriminatory if similar cases are treated different-

ly and without reasonable justification”.117 

99. In the case at hand, an appropriate party for comparison of investors is any other bond-

holder of the new bonds issued by Dagobah.  

100. Therefore, Claimant was treated as any other bondholder. As all the bondholders, Claim-

ant was provided with the opportunity to give its consent to the changes in the bonds’ 

contract.118 Respondent is not responsible for the decisions of other bondholders who 

agreed to change the bonds’ contract and constituted the majority necessary for such 

changes. 

b. De facto discrimination 

101. The next issue concerns objective and subjective nature of discrimination.  

102. An objective approach necessitates demonstration of the discriminatory consequences of 

the measures.119 

                                                           
114 Nycomb v. Latvia, Award, 16 December 2003, Stockholm International Arbitration Rev. 2005:1, Section 

4.3.2 at p.99. 

115 Saluka Investments BV (The Netherlands) v. The Czech Republic, Partial Award, 17 March 2006, para.313. 

116Genin, Eastern Credit Ltd. Inc and AS Baltoil v. Republic of Estonia, Award, 25 June 2001 

117Saluka v. the Czech Republic  At 314-347, 466. 

118 Uncontested facts, §18. 

119 Ch. Schreuer‘Protection against arbitrary or discrimination measures’ p. 196. 
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103. A subjective approach necessitates the existence of discriminatory intent to prove dis-

crimination. As demonstrated in Lauder v. the Czech Republic120 and LG&E v. Argenti-

na121 the tribunal held that discriminatory intent would suffice.  

104. The fact confirming the absence of any discriminatory intent is that the SRA was enacted 

with the same conditions for all investors. Moreover, there was a proposal to agree with 

the new sovereign debt restructuring process or not. Most of the investors agreed to it.122 

105. So, Respondent prays the Tribunal to adjudge and declare that the Respondent did not 

violate fair and equitable treatment obligation. 

                                                           
120Ronald S. Lauder v.  the Czech Republic , Award, 3 September 2001 

121LG&E v. Argentina, Decision on Liability, 3 October 2006 

122 Uncontested facts, §18. 
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V. THE RESPONDENT’S DEBT RESTRUCTURING MEASURES ARE EXEMPTED 

FROM BREACHING THE CORELIA-DAGOBAH BIT 

106. The standard of fair and equitable treatment is not breached if measures adopted by the 

state are made for national security reasons.123 These reasons include maintenance of sta-

ble economic situation in the country. The states concerned approved this approach in the 

BIT.124  

107. With special regard to economic situation in Dagobah, the Tribunal should consider that 

Dagobah’s actions were (A) in conformity with their BIT obligations as well as (B) in 

conformity with the international customary law. Therefore, there is no evidence to con-

clude that the breach of FET had been made.  

A. Dagobah’s actions did not violate the BIT 

108. The standard of fair and equitable treatment is not considered to be breached when na-

tional ESI are at stake as long as (1) the economic crisis amounts to ESI and as long as 

(2) ESI provisions are drafted to be explicitly self-judging. 

1. Economic crisis that affected Dagobah amounts to ESI recognized in internation-

al investment law 

109. ESI that would allow the state to adopt extraordinary measures must be a vital interest, 

that includes, inter alia ‘economic survival’.125 Due to the economic crisis economic sur-

vival of Dagobah was at stake, which, as a result, allowed Dagobah to issue new bonds 

and enact SRA. 

110. The economic crisis can amount to ESI, hence "when a State's economic foundation is 

under siege, the severity of the problem can equal that of any military invasion"126. In the 

case of Continental Casualty v. Argentine Republic economic emergencies were said to 

be covered under the clause as  

"it is well known that the concept of international security of States in the Post 

World War II international order was intended to cover not only political and 

                                                           
123 UNCTAD, The protection of national security in IIAs, p. 112. 

124 Corellia-Dagobah BIT, Article 6. 

125  Ago, p. 14. 

126   LG&E v. Argentina, §238. 
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military security but also the economic security of States and of their popula-

tion."127 

111. Therefore, international investment law recognizes Dagobah’s economic crisis as ESI. 

2. ESI provisions in BIT are of self-judging character 

112. The economic crisis in Dagobah satisfies the standards developed in the course of con-

sistent practice of various investment tribunals128 and, therefore, amounts to ESI. Had 

Dagobah not taken the measures denoted, the basic functions of the state would have 

been compromised and the access to the world's capital markets would not have been re-

gained.129 Such consequences for Dagobah might be viewed as a "a major breakdown 

with all its social and political implications" and "resulting in total economic and social 

collapse" just as set in the CMS v. Argentine Republic case.130 

113. The provision of the BIT concerning ESI is drafted to be self-judging and each party has 

a right to unilaterally determine the legitimacy of extraordinary measures as well as to 

decide whether ESI of the state are concerned.131 Moreover, the Enron tribunal also con-

firmed that the provision may be applicable in situations of economic difficulty and hard-

ship.132 Even though the tribunals on the economic crisis in Argentina reject the self-

judging character of US-Argentina BIT,133 which provision on ESI is drafted similarly to 

one in the BIT. It does not necessarily prevent the BIT provision on ESI from being self-

judging as case law has no binding force and does not create binding precedent.134 

B. Respondent’s actions were in conformity with the international customary 

law 

114. Even if Dagobah cannot unilaterally determine whether the economic crisis could amount 

to ESI and rely on the treaty exclusion, the Respondent alternatively relies on the rules of 

                                                           
127  Continental Casualty v. Argentina, §175. 

128 CMS v. Argentina; Sempra v. Argentina, Award; Enron v. Argentina. 

129  Uncontested facts, §26. 

130  CMS v. Argentina, §319, §322. 

131   Enron v. Argentina, §324. 

132  Enron v. Argentina, §331. 

133 CMS v. Argentina; Sempra v. Argentina, Award; Enron v. Argentina. 

134 Mayer, p. 243; Industria Nacional de Alimentos v. Peru, §97. 
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customary international law, i.e. necessity.135 This rule was also examined by the tribu-

nals during the economic crisis in Argentina. 

115. The state of necessity is a circumstance precluding the wrongfulness of a conduct of a 

state.136  The responsibility of a state under customary international law is regulated in 

the International Law Commission's Articles on Responsibility of States for International-

ly Wrongful Acts (hereinafter – ILC Articles) that include observation of circumstances 

precluding wrongfulness. The necessity test is construed of four stages.137 First of all, the 

act should be the only way for the State to safeguard an essential interest against a grave 

and imminent peril.138 Secondly, an act of a state should not also seriously impair an es-

sential interest of the State or States towards which the obligation exists, or of the interna-

tional community as a whole.139 Thirdly, there should be no exclusion of necessity in the 

international obligation in question.140 Finally, necessity may not be invoked if the state 

has contributed to the situation of necessity.141 All of the requirements listed are satisfied.  

116. A starting point is that the decisions of the CMS, Sempra, Enron and LG&E tribunals 

cause confusion regarding the meaning of "grave and imminent peril" as well as the suf-

ficiency of government's action. The Enron and Sempra tribunals described the events in 

Argentina as controllable and manageable.142 In a similar manner the CMS tribunal high-

lighted that, thought the crisis had been serious, it did not result in total economic or so-

cial collapse.143 Those tribunals also concluded that less harmful options were available, 

whereas the LG&E tribunal held that Argentina faced a grave threat to the state’s exist-

ence and emergency legislation did not contribute to the crisis.144 

117. The Preamble of the BIT is drafted similarly to the Preamble of US-Argentina BIT, with 

respect to which the LG&E tribunal held that a stable framework for investment is “an 

essential element of FET”, provided it does not “pose any danger for the existence of the 

                                                           
135 CMS v. Argentina, Annulment Decision, §133. 

136   ILC, see note 25, 42. 

137   ILC Articles, Art.25; Chubb; Hoelck Thjoernelund. 

138   ILC Articles, Article 25, 1 (a). 

139   ILC Articles, Article 25, 1 (b). 

140   ILC Articles, Article 25, 2 (a). 

141   ILC Articles, Article 25, 2 (b). 

142   Enron v. Argentina, §337. Sempra v. Argentina, Award, §§37-40. 

143   CMS v. Argentina, §§124-130. 
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host State itself”.145 Thus, during the period of extreme circumstances it was fair for Ar-

gentina to adopt measures for protection of its ESI, as it is for Dagobah in the case at 

hand.  

118. Therefore, in this state of controversy the Respondent relies on the decision of the LG&E 

tribunal which excused Argentina's liability by holding that Argentina had been in a crisis 

and held that necessity required the government to act in ways that would "maintain pub-

lic order and protect its ESI".146 

119. Similarly, in the current case, as highlighted in the Preamble of the SRA No. 45/12, there 

was an "urgency of adopting measures necessary to protect essential security interests of 

the Federal Republic of Dagobah". 

120. Regarding whether debt restructuring adopted by Dagobah was the only way to safeguard 

ESI, it is crucial to note that this particular measure was recommended by IMF and, thus, 

its invocation by the Respondent was rather logical. Moreover, the necessity of this 

measure might not amount to a sinequanon, but rather is contributing to crisis manage-

ment as required under an alternative interpretation in the Korea-Beef case, where the 

WTO Appellate Body highlighted the existence of “a range of degrees of necessity” from 

“indispensable” at the one end and “making a contribution to” at the other, all of which 

may fall within the ambit of the exception. 147  

121. Under the second requirement of the necessity test the government of the host-nation 

shall not act in necessity for one interest while blatantly harming other states' rights.148 

The Preamble of the SRA No. 45/12 emphasizes Dagobah's "desire to protect and fulfill 

the fundamental duties the Federal Republic of Dagobah owes towards its population and 

international community"149 and, so, highlights the intention while adopting emergency 

measures to protect not only the interests of Dagobah but of foreign investors as well. 

122. Under Article 6 of the BIT 

                                                           
145 L&E v. Argentina, §136. 

146  L&E v. Argentina, §226. 
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"nothing in this Treaty shall be construed to preclude a Party from applying 

measures that are necessary for the fulfilment of its obligations with respect to 

… the protection of its own essential security interests."150  

Therefore, there is no exclusion of necessity in the international obligation in question 

and the third step of the necessity test is satisfied. 

123. Under the fourth requirement of the test the necessity may not be invoked if the state has 

contributed to the situation of necessity.151 

124. Decisions of CMS, Enron and Sempra tribunals, which found substantial contributions to 

the crisis by the government of Argentina to be present, do not sufficiently explain the 

degree of contribution required or which facts suggest contribution.152 Within the very 

same crisis the results of LG&E award illustrate that the panel, on the contrary, concluded 

that there was no such contribution.153 Consequently, legal interpretation of this stage of 

the test is rather inconsistent. 

125. Moreover, to deal with the crisis of 2001 IMF's recommendations were followed, while 

the subsequent crisis of 2010 occurred as a result of the financial crisis which affected 

many nations around the world in 2008154 and, as such, shall not be regarded as the Re-

spondent's fault. 

126. Thus, as the necessity test under customary international law is satisfied, the Respond-

ent’s actions can be exempted from breaching their BIT obligations. 
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RELIEF SOUGHT 

Respondet respectfully prays to the Tribunal for the following relief: 

1) To find that this Tribunal has no jurisdiction under the BIT to consider the present dis-

pute as the bonds should not be considered as investments; 

2) To find that this Tribunal lacks jurisdiction over the present dispute taking into considera-

tion existence of the forum selection clause in the contract; 

3) To find that the PCA decision is not applicable to the case at hand; 

4) To find that Respondent did not violate fair and equitable treatment provision under the 

BIT; 

5) To find that Respondent had exceptional circumstances to change its legislation; 

6) To find Claimant responsible for all the costs concerning these proceedings. 

Counsels for the Respondent 

20 September 2014 


