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PART ONE: JURISDICTION  

 

INTRODUCTION 

 

I. THE TRIBUNAL HAS NO JURISDICTION OVER THE CONTRACT CLAIMS 

A. The present claims are pure contract claims with no connection to the BIT 

1) Respondent’s measures did not violate any legal rights under the BIT 

2) Respondent actions can be qualified as a commercial act  

B. The Tribunal is not entitled to decide on the present dispute due to the absence of 

an umbrella clause in the BIT  

C. The forum selection clause constitutes a bar to jurisdiction 

 

II. EVEN IF THE TRIBUNAL HAS JURISDICTION OVER THE CONTRACT 

CLAIMS, THE REQUIREMENTS FOR THE TRIBUNAL’S JURISDICTION ARE 

NOT MET 

A. Claimant’s sovereign bonds are not an Investment within the meaning of BIT  

1) Article 1 of the BIT does not include “sovereign bonds” among 

investments protected 

2) Claimant bonds do not meet the investment requirements under Article 1 



a) Sovereign bonds at issue do not satisfy the requirement of 

commitment of capital 

b) In any case sovereign bonds at issue do not meet the assumption of 

risk requirement 

3) The PCA interpretative decision is not binding upon this Tribunal 

B. Claimant does not qualify as an Investor under the BIT  

1) The absence of the Investment inevitably precludes the existence of 

Investor 

2) No investment was made “in the territory” of Respondent state 

 

SUMMARY 

 

PART TWO: MERITS  

 

INTRODUCTION 

 

I. THE CLAIMANT HAS FAILED TO ESTABLISH THE MERITS OF ITS CLAIMS 

A. Respondent has the right to Invoke Article 6 of the BIT to implement the 

Sovereign Debt Restructuring Measures 

1) Article 6 of the BIT is differentiated between Article 25 of ILC Articles on 

State Responsibility 

2) A margin of appreciation should be given to Dagobah 

3) Dagobah’s Economic Security is an Essential Security Interest 

4) Respondent’s measures were necessary to protect the economy 

5) Respondent’s invocation of Article 6 frees Respondent from the substantial 

obligations of the BIT 

 

B. Respondent’s Measures do not Violate FET. 

1) Respondent’s state of emergency must be considered when interpreting the 

Fair and Equitable Treatment 

2) Measures were legitimate actions within the right to regulate 

a) Measures were non-discriminatory 

b) Measures were in good faith aiming to alleviate the economic crisis 



3) Measures were non-arbitrary 

a) The actions were not taken lightly, and were not surprising 

b) Sovereign Debt Restructuring and collective action mechanisms are 

a common feature in international investment law 

4) Measures did not violate the Claimant’s legitimate expectations 

a) Claimant has not formed any legitimate expectations as the 

Respondent has not made specific assurances to the Claimants or 

regarding Sovereign debt restructuring 

b) Claimant cannot rely on the BIT to form legitimate expectations 

c) Claimant cannot rely on the Respondent’s political representations  

d) Claimant cannot rely on the circumstances surrounding the 

investment at the time of the acquirement 

e) Claimant cannot rely on the sovereign bond contract to form 

legitimate expectations 

5) Retroactivity alone does not constitute a violation of fair and equitable 

treatment unless the measure itself is a substantial violation 

6) Measures were conducted in due process 

a) The legislative process of the SRA was conducted in due process 

b) The restructuring process was made in due process 

c) The Collective Action Clause was made with the consent of the 

super-majority, and does not bar the Claimants from staking their 

claims. 

7) Measures were non-coercive  

a) There were no threats, misrepresentations or coercive measures 

b) The measures were not unilateral and compensation was paid 

C. Necessity exempts Respondent from any alleged Violation 

1) Customary International Law of Necessity, as secondary law, applies to 

preclude the wrongfulness of any alleged violation of the BIT. 

2)  Respondent meets all the conditions under Article 25 of the ILC Articles 

on state responsibility 

a) Restructuring of the sovereign bonds was the only way to solve the 

situation 

b) Respondents were faced with grave and imminent threat of default 



c) Respondent's measures do not seriously impair an essential interest 

of the contracting state or the international community 

d)  Respondent has not contributed to the situation of necessity 
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STATEMENT OF FACTS 

 

A. Introduction  

 

1. Claimant is attempting to establish jurisdiction and alleging violations of the Investment 

Treaty on groundless claims. Respondent will show that the challenged measures did 

not violate any standards of conduct, such as Fair and Equitable Treatment, under the 

investment treaty and international law.  

  

2. Respondent is a defaulting state harshly affected by the global economic and financial 

crisis, and its actions were aimed to protect and fulfill the fundamental duties state owes 

towards not only its population and international community but also the creditors 

including the Claimant. Measures followed the recommendations and guidelines by 

international financial institutions and well within the generally accepted scope of such 

measures. 

 

3. This case is a far-fetched effort by a sophisticated hedge fund, backed by lawyers, 

abusing international investment agreements to scavenge for profits by suing a 

developing country that is already harshly hit by a fatal crisis. The claims should be 

rejected because, as Respondent will show, there is no jurisdiction over the claim here, 

and the facts simply do not support the strained claim of the breach of FET standard. 

 

B. Preliminary Facts 

 

4. The Claimant is Calrissian & Co., Inc., a hedge fund incorporated in and in accordance 

with the laws of the Corellian Republic, a developed country which has a sophisticated 

financial and banking industry. 

 

5. The Respondent is the Federal Republic of Dagobah, an emerging market state which 

restored democracy in the late 1960s. 

 

6. Dagobah and Corellia are neighboring counties which always had a close diplomatic 

and economic relationship. In 1992, the two countries entered into the “Agreement 



between the Corellian Republic and the Federal Republic of Dagobah for the Promotion 

and Protection of Investments”. This agreement included a detailed definition of 

protected investments and provided no evidence at all that the parties intended to 

protect sovereign bonds as investments. 

 

C. 2001 economic crisis and interpretative ad-hoc PCA Award 

 

7. In early 2001, Dagobah was faced with an unsustainable debt burden and descended 

into a two-and-a-half year long economic crisis. On 7 May 2001, Dagobah’s 

government, in order to alleviate the situation and return to a healthy credit state, 

restructured its sovereign debt following the recommendations of the International 

Monetary Fund. 

 

8. Concerned with the effects that Dagobah’s restructuring might have on its own 

economy, Corellia decided to clarify the language of the Corellia-Dagobah BIT. As the 

parties were not able to agree on whether the treaty covered sovereign bonds or not and, 

therefore, whether Corellian holders of Dagobah sovereign bonds were protected by the 

framework of the BIT, Corellia commenced arbitral proceedings against Dagobah, 

administered by the Permanent Court of Arbitration. 

 

9. On 29 April 2003, the PCA Arbitral Tribunal decided, by majority, that sovereign 

bonds were investments within the definition of the Corellia-Dagobah BIT. 

 

10. Majority’s decision contained a serious flaw: while it referred generally to any type of 

bond in an attempt to supplement the language of the BIT, at the same time, it had 

pursued an analysis focused on the specific circumstances of the crisis faced by 

Dagobah and of the bonds affected by the latter’s sovereign debt restructuring. In light 

of it, on 19 May 2003, the dissenting arbitrator presented his opinion, in which he held 

that sovereign bonds could not constitute an investment in accordance with the wording 

of the BIT. 

 



11. No litigation proceedings were pursued by Corellian nationals against Dagobah in 

respect to its sovereign debt restructuring. Corellian bondholders accepted the 

restructuring offer made by Dagobah. 

 

12. Dagobah’s representatives publicly voiced their disagreement with the PCA decision, 

but stated that Dagobah would also not prolong the dispute by challenging the award, 

since the negotiations with Corellian bondholders were successful. 

 

D.  Dagobah economy harshly affected by the global crisis  

 

13. In 2008, the global financial crisis shook economies worldwide and eventually started 

to have a catastrophic effect on Dagobah in 2010. In 2011, the IMF declared that 

despite Dagobah’s efforts to follow its recommendations after the 2001 crisis, the debt 

had become unsustainable, amounting US$ 400 Billion. The Dagobahian economy was 

in a state of meltdown, public sectors were failing, multiple riots broke out 

simultaneously and inflation and unemployment sharply rose. 

 

14. Dagobah’s government adopted some austerity measures, but was not able not generate 

enough revenues for servicing its debt without restructuring or defaulting. Later in 2011, 

IMF suggested the implementation of a new sovereign debt restructuring that would 

reduce Dagobah’s debt, stating that it could facilitate a bailout estimated at US$150 

billion, as long as Dagobah refinanced and reduced its outstanding debt in bonds 

through an exchange offer. 

 

E. The Sovereign Restructuring Act and the Restructuring Process 

 

15. On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act, which provided 

that if a qualified majority of the owners of 75% of the aggregate nominal value of all 

outstanding bonds agreed to modify the terms of the bonds, that decision would bind all 

the remaining bondholders. The IMF was consulted and involved during the drafting 

and Dagobah constantly informed the bondholders of the on-going draft and the 

different versions of the text.  

 



16. Dagobah consulted a committee representing the owners of approximately 50% of the 

aggregate nominal value of the bonds. Invitation to participate in the restructuring 

process was published on the relevant government agencies’ webpages. Calrissian 

failed to reply to the invitation to the committee in time. 

 

17. On 29 November 2012, the Dagobah government offered bondholders a fair and 

reasonable option to exchange their bonds for new ones with the loss of approximately 

30% of the net value of the outstanding sums under the original bonds. During the 

exchange, Dagobah observed the IMF’s policies regarding sovereign debt restructuring. 

 

18. More than 85% of holders of bonds that were subjected to the SRA, understanding the 

hardship of Dagobah’s defaulting economy, decided to participate in the exchange offer, 

and on 12 February 2013 all of such bonds were exchanged for new ones on the terms 

provided by the exchange offer. 

 

19. The new bonds were governed by the law of Yavin, an international financial hub, 

customarily chosen in international financial and capital market transactions. The offer 

was also extended to the remaining creditors, who possessed bonds governed by other 

laws, almost all of which accepted the offer. Neither the SRA itself nor the debt 

restructuring process had any discriminative features based on nationality or any other 

factor. 

 

F. A baseless Claim by holdout creditors 

 

20. On 30 August 2013, Claimant, that holds a number of sovereign bonds subjected to the 

SRA, and refused to participate in the exchange offer, commenced arbitral proceedings 

before the Arbitration Institute of the Stockholm Chamber of Commerce. 

 

21. Notwithstanding the fact that the SRA was a measure necessary to protect essential 

security interests of Dagobah, aiming to return the state to a healthy credit state in order 

to fulfill the fundamental duties towards population and international community, 

Claimant claims that the SRA constituted a violation of the fair and equitable treatment 

standard of protection contained in Article 2(2) of the BIT and requests full 

compensation for the losses incurred.  



PART ONE: JURISDICTION 

 

INTRODUCTION 

 

22. Aside from the absence of any breach of the Fair and Equitable Treatment here (a 

subject addressed in the “Merits” section below), Respondent objects to the jurisdiction 

of this Tribunal.  

 

23. Bilateral Investment Treaties are not meant to correct or replace contractual remedies. 

Notwithstanding this fact, Claimant tries to mask the pure contract claims by the alleged 

breach of the Corellia-Dagobah BIT, with the sole purpose of obtaining jurisdiction, 

totally disregarding the forum selection clause contained in the bonds. 

 

24. This first objection is sufficient to put an end to the entire proceedings, however, 

Respondent respectfully submits that there are additional objections pointing in the 

same direction. The requirements concerning the Tribunal’s jurisdiction are not fulfilled, 

as sovereign bonds at issue are not an investment under Corellia-Dagobah BIT and lack 

territorial link. 

 



I. THE TRIBUNAL HAS NO JURISDICTION OVER THE CONTRACT CLAIMS 

 

25. Claimant has the burden of actually proving that the factual and legal conditions for 

jurisdiction have been met. If Claimant cannot do so, the case should be dismissed.
1
 

 

26. The Claimant only quoted the FET clause and asserted that it has been violated, and 

presented no argument, and no evidence whatsoever, to sustain the treaty Claim. In 

accordance with the basic principle formulated in the Oil Platforms case, followed by 

Salini v Jordan and SGS v Philippines, the mere assertion by the Claimant of the 

existence of a violation with respect to FET is not enough to establish jurisdiction.
2
 

 

27. Breach of the investment treaty and breach of contract are different questions. Each of 

these claims has to be determined by reference to its own applicable law – in the case of 

the BIT, by international law; in the case of the Contract, by the proper law of the state, 

in this case, the law of Dagobah.
3
 

 

28. It is in principle admitted that with respect to a treaty claim an arbitral tribunal has no 

jurisdiction where the claim at stake is a pure contract claim. This is because bilateral 

investment treaty is not meant to serve as a substitute to judicial or arbitral proceedings 

arising from contract claims.
4
 

 

29. Respondent will show that: (A) The present Claims are pure contract claims with no 

connection to the investment treaty; (B) The Tribunal is not entitled to decide on the 

present dispute due to the absence of an umbrella clause in the Corellia-Dagobah BIT; 

and therefore (C) The forum selection clause contained in the bonds precludes 

Tribunal’s jurisdiction. On either ground, this case must end for lack of jurisdiction. 
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A. The present Claims are pure contract claims with no connection to the 

investment treaty 

 

1) Respondent’s measures did not violate any legal rights under the BIT 

 

30. A treaty claim is necessarily based on a right that has been allegedly violated.
5
 In this 

case, the debt that was not repaid, thus the claim is of contract nature. Respondent’s 

actions might have affected the value of the bonds but it did not affect any legal rights. 

For the purposes of adjudging the host state’s liability by reference to the investment 

treaty obligations, the concern must be with the impact of state measures on legal rights 

and not on values.
6
 

 

31. In no circumstances can the jurisdiction be established upon the investor’s assertion of 

“investment-as-value”.
7
 In other words, the diminution or destruction of value is not an 

independent basis for adjudging liability under any of the investment protection 

obligations. 

 

32. For example, every time the US Federal Reserve Bank changes its interest rates or 

prints money (or engages in quantitative easing) its causes losses to investors 

throughout the world. But it does not form the basis for legal actions against US. 

 

2) Respondent actions can be qualified as a commercial act 

 

33. A breach of the treaty happens when the circumstances and/or the behavior of the Host 

State appear to derive from its exercise of sovereign State power.
8
 In other words, treaty 

claims are only those that manifest a sovereign act – the State acting, as it were a 

“prince”, not a “merchant”.
9
 

 

34. But only if the State in the exercise of its sovereign authority, and not acting as a 

contracting party, it may violate the obligations assumed under the investment treaty. 
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When a foreign government acts, not as a regulator of a market, but in the manner of a 

private player within that market, its actions are commercial.
10

 

 

35. Even when a State acts through laws and decrees, this would not necessarily imply the 

exercise of governmental or sovereign authority, but could also constitute an act 

commercial in nature.
11

 

 

36. Here, despite Claimant’s possibly artful pleading, no sovereign authority was exercised 

by Respondent. Commercial character of an act is to be determined by reference to its 

nature. The issue is whether the government's particular actions are the type of actions 

by which a private party engages in commerce. Therefore, the bond issuance and further 

restructuring, which can be and often are performed by private companies, were 

conducted by the state in the manner of a private actor. 

 

B. Tribunal is not entitled to decide on the present dispute due to the absence of 

an umbrella clause in the Corellia-Dagobah BIT 

 

37. Investment treaties sometimes provide for a so-called umbrella clause, which contains 

the host state’s general commitment to honor all contractual undertakings. A treaty 

violation goes hand in hand with the contractual breach. Accordingly, in the presence of 

an umbrella clause, all contractual claims can be elevated to treaty claims.
12

 And even 

when there is an umbrella clause present not all contract breaches result in breaches of 

the treaty.
13

 

 

38. Under a broad – and not undisputed – interpretation of umbrella clauses as adopted by 

some arbitral tribunals and scholars, a breach of contract or breach of an obligation 

under another treaty or law becomes, by virtue of an umbrella clause contained in the 

relevant investment treaty, a breach of the BIT actionable through the mechanism 

provided in such treaty. 
14
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39. As umbrella clause is not present in the Corellia-Dagobah BIT, the recourse to disputes 

“in connection with an investment”
15

 contained in Article 8 could not, in and of itself, 

provide a basis for the Tribunal’s jurisdiction over purely contractual claims.
16

 

 

C. The forum selection clause constitutes a bar to jurisdiction 

 

40. As the claims at issue are pure contract claims the Tribunal convened under a Corellia-

Dagobah BIT is not entitled to decide on the present dispute. Of course, Respondent 

speak here not of leaving Claimant without a remedy or a forum, but only demands that 

the Claimant be bound by the contractual forum selection clause contained in the 

Claimant’s bonds., which states that any dispute arising from or relating to these bonds 

will be exclusively resolved before the courts of Dagobah.
17

 

 

41. Moreover, the tribunal should not exercise its jurisdiction over a claim when the parties 

have already agreed on how such a claim is to be resolved, and have done so 

exclusively.
18

In accordance with the jurisdictional clauses in modern debt instruments, 

national courts are the proper forum for disputes arising out of sovereign debt.
19

 

 

42. Contractual forum selection clause is lex specialis and, therefore, overrides BIT 

arrangements. An exclusive specific arbitration agreement would take precedence over 

the investment treaty concluded between the investor’s state of nationality and the host 

state, on the basis of the principles of generalia specialibus non derogant.
20

A document 

containing a dispute settlement clause which is more specific in relation to the parties 

and to the dispute should be given precedence over a document of more general 

application.
21

 

 

43. The BIT itself was not concluded with any specific investment or contract in view. It is 

not to be presumed that such a general provision has the effect of overriding specific 

provisions of particular contracts, freely negotiated between the parties. It also derives 
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from the character of an investment protection agreement as a framework treaty, 

intended by the States Parties to support and supplement, not to override or replace, the 

actual investment arrangements found in the contract.
22

 

 

44. In light of submitted arguments, Respondent invites the Tribunal to conclude that the 

nature of the dispute at hand along with the forum selection clause preclude this 

Tribunal’s jurisdiction. 

 

 

                                                           
22

 Bishop, para.141 



II. EVEN IF THE TRIBUNAL HAS JURISDICTION OVER THE CONTRACT 

CLAIMS, THE REQUIREMENTS FOR THE TRIBUNAL’S JURISDICTION ARE 

NOT MET 

 

45. It is widely known that the substantive law applied in treaty arbitration is the treaty 

itself.
23

 Under Article 8(1) of the Corellia-Dagobah BIT the Tribunal has jurisdiction 

over the disputes “between an investor of one Party and the other Party in connection 

with an investment”.
24

 It clearly states two jurisdictional requirements: existence of an 

investment and an investor. 

 

46. Claimant has the burden of proving that the conditions for jurisdiction to exist, which 

are set out in Article 8.1 of the Corellia-Dagobah BIT, have been satisfied.
25

 Here, 

Claimant cannot come close to making that showing. Respondent will show that: (A) 

Claimant’s sovereign bonds are not an investment within the meaning of Corellia-

Dagobah BIT; and (B) Claimant does not qualify as an investor under the BIT. 

 

A. Claimant’s sovereign bonds are not an investment within the meaning of 

Corellia-Dagobah BIT 

 

1) Article 1 of the BIT does not include sovereign bonds among 

investments protected 

 

47. Article 1 of the Corellia-Dagobah BIT defines the term investment in the following 

terms: 

“…“investment” means every asset that an investor owns or controls, directly 

or indirectly, that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the expectation 

of gain or profit, or the assumption of risk. Forms that an investment may take 

include:  

i. an enterprise;  

ii. shares, stock, and other forms of equity participation in an enterprise;  

iii. turnkey, construction, management, production, concession, revenue-

sharing, and other similar contracts;  

iv. intellectual property rights;  
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v. licenses, authorizations, permits, and similar rights conferred pursuant to 

domestic law;  

vi. other tangible or intangible, movable or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges.  

 

48. As seen, Article 1 – or any other treaty provision – provides no evidence at all that the 

Parties intended to protect sovereign bonds as investments under the Corellia-Dagobah 

BIT.  List of transactions in Article 1 does not expressly include “sovereign bonds” 

among investments protected by the framework of the BIT and provides no indication 

whatsoever that similar financial instruments, which are mere promises to pay, of a 

commercial nature, are within its scope.  

 

49. Unlike similarly drafted BITs, the Corellia-Dagobah BIT makes no express reference to 

debt or loan instruments as investments. If the drafters had been intended to provide 

investment treaty protection to the bonds or any debt instruments, they would have 

included the respective transactions, similarly with the US Model BIT, South Korea–

Japan BIT, Italy–Argentina BIT. 

 

50. Specific attention should be paid to the US Model BIT, which contains the definition of 

investment, which is word-to-word identical to the definition provided in Corellia-

Dagobah BIT. But US Model BIT includes subparagraph “c) bonds, debentures, other 

debt instruments, and loans
”.26 

 

51. The fact that bonds are not listed in Article 1 does not come as a surprise, since bonds 

and the means through which they can be acquired resemble commercial transactions 

that can hardly be considered an investment. At most, as they are subject to the high 

volatility of financial markets, sovereign bonds could be considered portfolio 

investments, which are in most cases not covered by international investment protection 

instruments.
27

 

 

52. Sovereign bonds and debt instruments are not specifically excluded under the wording 

of Article 1, But if bonds are not excluded per se that does not mean that they are 
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included per se, in the sense of being automatically considered as legally self-sufficient 

to constitute a protected investment.
28

 

 

53. International tribunals defining bonds and debt instruments as “investments” are limited 

and clearly distinguishable from the present case both in fact and applicable law. For 

example, in Abaclat case, Article 1(c) of Italy-Argentina BIT specifically includes 

bonds in the definition of an “investment”.
29

 

 

54. The Claimant emphasizes the broad text of investment definition in Article 1, but if 

“every asset” was considered an investment the definition of investment would be 

limitless because almost every transaction conducted in a host state has some financial 

value and comply with some of the investment criteria.
30 

Under this definition, oil 

crossing a country through pipelines would be an investment, and so would funds 

transferred through a country’s financial system. 

 

55. Investment does not include all kinds of property, and it is essential that arbitrators 

confer the benefits of investment protection treaties only on property rights that qualify 

as investment.
31

 

 

56. Although Claimant and Respondent have different view on the limits of the definition 

of investment under the BIT, the failure to reach consensus cannot be used to adopt a 

broad notion by default.
32

 

 

57. First, broad interpretation, suggested by the Claimant, would eliminate any practical 

limitation to the scope of the concept of investment. In particular, it would render 

meaningless the distinction between investments and purely commercial transactions.
33 

They should be kept separate and distinct for the sake of a stable legal order.
34
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58. Furthermore, inclusion of sovereign bonds into the broad definition of investment does 

not per se mean that bonds will be protected by the investment treaty, because labeling 

is no substitute for analysis.35 There must be a benchmark against which to assess non-

listed assets.36 

 

59. In the case at hand such a benchmark can be found in the definition of an investment 

under the Article 1 of the Corellia-Dagobah BIT, which contains tree requirements for 

an asset to be qualified as an investment, protected by the BIT: commitment of capital 

or other resources, the expectation of gain or profit, or the assumption of risk. 

 

2) Claimant bonds do not meet the investment requirements under 

Article 1 

 

60. As cited above, the definition of an investment in Corellia-Dagobah BIT contains three 

requirements for an asset to be qualified as an investment, protected by the BIT: 

commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk.
37

 Sovereign bonds at issue do not fulfill at least two of these 

characteristics. 

 

a) Sovereign bonds at issue do not satisfy the requirement of 

commitment of capital 

 

61. The Claimant while acquiring the bonds on the secondary market in Corellia did not 

transfer money into Respondent state or put money at its disposal in any form at any 

place.
38

 

 

62. The debtor state generally receives the funds at a single point in time, on issuance of the 

bonds and from the underwriter. By contrast, the flow of funds after the transactions in 

the secondary market is exclusively between the buyer and seller of the bonds, and 
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bearing no relation to the lump-sum received by the Respondent from the underwriters 

at issuance.
39

 

 

63. In the secondary market sovereign bonds are exchanged between buyers and sellers as 

commercial transactions, often at substantial discounts from their face value.
40

Bond's 

price changes on a daily basis, just like that of any other publicly-traded security, and 

this price fluctuate - sometimes dramatically.
41

 

 

64. Operations in the primary and secondary market, and the respective flows of capital, 

cannot be seen as a unified operation. Even from a purely economic point of view (not 

to mention the legal perspective), the passage from the primary to the secondary market 

is neither automatic nor certain. The underwriters of the bonds bear the risk of not 

attracting enough demand, which is one reason why they receive an underwriting spread. 

Moreover, they may want to keep bonds as part of their portfolio. 
42

 

 

b) In any case sovereign bonds at issue do not meet the assumption 

of risk requirement 

 

65. The purpose of investment treaties is to protect investments against risks associated 

with political acts, and not the commercial ones.
43

Sovereign bonds present solely a 

commercial risk instead of long-term investment risk. Since bonds are mere promises to 

pay, the only existing risk is that of default, i.e. of non-performance. This kind of risk is 

pure commercial, counterparty risk, or, otherwise stated, the risk of doing business 

generally. It is therefore not an element that is useful for the purpose of distinguishing 

an investment and a commercial or contractual transaction.
44 

 

 

66. Moreover, where the investor is aware of the nature of the risks on the investment in the 

host state, but there are no contractual precautions for protecting the investment, it is 

deemed that no risk is assumed by the investor.
45

Sovereign bonds at issue did not 
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include clauses related to potential debt restructuring, therefore, no risk was assumed by 

the investor. 

 

3) The PCA interpretative decision is not binding upon this Tribunal 

 

67. The Corellia-Dagobah BIT provides us with a two-track jurisdictional arrangement and 

the jurisdiction of each of the two tracks is different. 
46

 

 

68. Under Article 7 of the BIT decision of the PCA is binding in accordance with the 

applicable rules of international law,
47

which plainly means binding on the Parties of 

state-to-state arbitration, as UNCITRAL Rules clearly states that the “awards shall be 

binding on the parties”.
48 

This provision says nothing about whether it is binding on 

subsequent investor-state tribunals acting under Article 8. 

 

69. If dispute settlement under Article 7 had been intended to be binding on investor-state 

tribunals, then the drafters would have made sure to have included such clause, as is 

found, for example, in NAFTA Article 1131(2), US Model BIT Article 30(3) or Canada 

Model BIT Article 40(2). 

 

70. Furthermore, the PCA Decision is not capable of amending the investment treaty 

between the parties, since international investment arbitration does not follow stare 

decisis.
49

Arbitral tribunals are mandated by the parties only to settle the dispute, and not 

to resolve doctrinal controversies or create norms, which future courts and tribunals 

should take into account.
50

 

 

71. As decided by numerous Tribunals, each Tribunal remains sovereign and may retain a 

different solution for resolving the same problem.
51

 There have been a number of 

instances in which tribunals in different cases have come to conflicting conclusions on 

similar questions. 
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72. The interpretative effect of the PCA decision is restricted to the context in which it was 

rendered. After the 2003 PCA decision the Parties of the Corellia-Dagobah BIT did not 

introduce any amendment to it with respect to the definition of investment. And none of 

the Parties expressed such an intention.  

 

73. In contrary, Dagobah’s representatives publicly voiced their disagreement with the PCA 

decision.
52

 And following the VCLT, without a mutual agreement, a treaty cannot be 

amended.
53

 

 

B. Claimant does not qualify as an investor under the BIT  

 

74. Under Article 1 of Corellia-Dagobah BIT investor of a Party means a Party or a national 

of a Party that attempts to make, is making, or has made an investment in the territory 

of the other Party.
54

 

 

1) The absence of the investment inevitably precludes the existence of 

investor 

 

75. First of all, since the definition of the term investor requires making of an investment, the 

absence of the investment under the BIT, per se excludes the existence of investor. Thus, 

while Claimant’s bonds do not comply with the scope and content of the term investment 

under the Corellia-Dagobah BIT, being explicitly demonstrated above, Claimant cannot be 

qualified as an investor.  

 

2) No investment was made “in the territory” of Respondent state 

 

76. Respondent contends that even if bonds were to be considered investments, they are not 

made within the territory of Respondent state as required by Article 1 of Corellia-

Dagobah BIT. And thus, the Claimant fails to meet the requirements of an investor. 

 

                                                           
52

 Procedural Order 3, para.40 
53

 VCLT, Article 39 
54

 Corellia-Dagobah BIT, Article 1 



77. Territory is defined in the same Article 1 as the territory of the Parties, as well as the 

territorial sea and any maritime area.
55

The wording of definition is crystal clear, 

territory is defined in physical or legal land and maritime terms, which excludes any 

virtual construction of the concept of “territory”. Therefore, sovereign bonds lack 

territorial link as defined in the Corellia-Dagobah BIT and it constitutes a bar to 

jurisdiction. 

 

78. One can argue that the terms “in the territory” would have different meanings 

depending on the nature of the case or claim. Then, there is nothing in the text of the 

BIT manifesting such an intention with respect to territoriality.
56

 

 

79. No arbitral tribunal, with the exception of Abaclat, has so far made its own definition of 

the territoriality requirement prevail over the meaning of the terms “in the territory” 

given in the BIT. And this approach is criticized by a lot of scholars. As an example, if 

the test for establishing the territorial link for an investment is ‘the benefit of whom the 

funds are ultimately used’
57,

 then the purchase of Argentine beef from an Argentine 

state-owned distributor in Italy would be capable of constituting an investment in 

Argentina, as would the purchase of a visa to travel to Argentina at its consulate in 

Rome. 
58

 

 

80. Moreover, the test “for the benefit of whom the funds are ultimately used” cannot be 

applied because even if the investment is beneficial to Respondent State, such 

investment would not be covered by the BIT on the ground that it made outside the 

territory of the Respondent State in accordance with normal principles of treaty 

interpretation.
59 

 

81. Therefore, Respondent submits that the phrase “made… in the territory” in Article 1 of 

Corellia-Dagobah BIT should be interpreted according to Article 31 of the VCLT. In its 

ordinary meaning, “made… in the territory” refers to “where” the investment is made, 

instead of “for the benefit of whom”. 
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82. Since sovereign bonds would not meet the requirement of being made in a Respondent 

state’s territory, protection would not extend to sovereign bonds.
60

 

 

83. In conclusion, the language used in Corellia-Dagobah BIT does not permit an extensive 

interpretation as to encompass sovereign bonds within the definition of investment, and 

the absence of investment and territorial link prevents the Claimant from being 

qualified as investor. For that reasons, bondholders may not resort to arbitration 

pursuant to the investor-state provision contained in the BIT, and thus, this Tribunal 

lacks jurisdiction over the claims submitted by the Claimant. 
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SUMMARY 

 

84. Nowadays there are numerous countries that face a risk of a debt crisis, and at some 

point in the future debt defaults will certainly occur. It is, therefore, important to ensure 

that investment treaties and international investment law do not prevent debtor nations 

from conducting debt restructurings in a manner that facilitates economic recovery and 

development. 

 

85. If this Tribunal will find that it has jurisdiction over the claims at issue, and therefore, 

that the scope of investment treaty and sovereign debt restructuring may overlap then it 

will open a window for disappointed bondholders all over the world to initiate legal 

proceedings under international arbitration and therefore undermine the ability of 

nations to recover from financial crises and thus broaden the impact of such crises, not 

only for particular state, but for the world economy as a whole. 

 

 

 

 



PART TWO: MERITS 

 

INTRODUCTION 

 

86. Before assessing whether the Respondent’s measures violate the fair and equitable 

treatment, first it must be determined whether the obligations of the BIT apply to this 

case. Article 6 of the BIT is a non-precluded measure and if invoked the Respondent 

state may take necessary measures to protect its essential security interests. Modern 

international law recognizes economic security as an essential security interest, and as 

the Respondent state’s economy is in a catastrophic state of emergency, Respondent 

may take measures without being bound by the substantial obligations of the BIT. 

 

87. If the tribunal decides that article 6 of the BIT is applicable to this case, then the 

tribunal does not need to trouble itself with the issues of fair and equitable treatment 

and necessity under customary international law. In any event, the Respondent still 

submits that there has been no violation of fair and equitable treatment. As a 

preliminary defense, the Respondent’s actions were good faith, non-discriminate 

measures within the right to regulate, therefore not a violation of fair and equitable 

treatment. Moreover, claimant has no basis to form legitimate expectations, so there can 

be no violations of such. In addition, Respondent conducted itself in keeping with due 

process and did not act in a coercive or arbitrary manner. Finally, under international 

investment law, the retroactivity of an act by itself does not amount to a violation.  

 

88. Finally, in the event that the tribunal does find a violation of the claimant’s rights under 

the BIT, the Respondent may invoke the customary international law of necessity to 

preclude any alleged wrongfulness. The necessity clause has several cumulative 

conditions, which the Respondent has fully met. 

 



II. THE CLAIMANT HAS FAILED TO ESTABLISH THE MERITS OF ITS CLAIMS. 

 

A. Respondent has the right to Invoke Article 6 of the BIT to implement the 

Sovereign Debt Restructuring Measures 

 

1) Article 6 of the BIT is differentiated between Article 25 of ILC 

Articles on State Responsibility 

 

89. Non-precluded Measures such as article 6 of the BIT differ from Article 25 of the ILC 

Article on State Responsibility, thus the latter cannot be used as a guide to interpret the 

former.61  

 

90. First, Article 6 concerns a primary law, with regard to whether the substantial 

obligations of the treaty applies, whereas Article 25 of the ILC Articles on State 

Responsibility is a secondary law, regarding the preclusion of wrongfulness of an act 

that is already determined to be a violation of international law.62  

 

91. Second, while there are strict and cumulative conditions in Article 25 of the ILC 

Articles on State Responsibility, there are no such qualifications in Article 6.
63

 

Therefore, not only can these rules not be conflated, but also cannot be used as a 

guideline to interpret one another.
64

 

 

2) A Margin of Appreciation should be given to Dagobah 

 

92. While it may be unclear whether Article 6 of the BIT is a self-judging clause, in cases 

where a sovereign state is trying to deal with an emergency situation, a significant 

margin of appreciation must be given to the host state.
65

 The host state’s vast experience 

and direct knowledge with the specific peculiarities of the domestic society and its 

problems, the host state is in principle better placed to adjudge and analyze the problem 
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and its solutions.
66

 It can be seen as a general feature of international law to provide 

certain deference to the host state to exercise such discretion when applying general 

legal standards in a specific situation, especially in emergency situations.
67

 Therefore, 

when determining highly policy-relevant terms like essential security interests, the 

tribunal should provide a margin of appreciation for the Respondent to determine 

whether a situation requires the protection under this article.
68

   

 

3) Dagobah’s Economic Security is an Essential Security Interest 

 

93. International order after the Second World War recognizes that international security of 

states not only covers political and military security but also the economic security.
69 

Thus, a severe economic crisis would allow for the invocation of the non-precluded 

measure.
70

  

 

94. Respondent’s economy is in a state of meltdown as debt is unsustainable, public sectors 

are failing, and the rate of unemployment and inflation are rising.
71

 The economic crisis 

caused a breakout of simultaneous instances of public upheaval throughout the nation, 

as well as being faced with imminent default due to the inability to generate revenues to 

service its debt.
72

 The core driving factor for Respondent’s economy is its borrowing 

policy, and the fact its debt had been declared as unsustainable and having its sovereign 

debt ratings dropped by two levels would have shook the foundation of Respondent’s 

economy.
73

 In fact, the situation was so dire that the IMF deemed it necessary to 

provide a US$150 billion dollar bailout and some of the more compassionate creditor 

states even wrote off a significant portion of the debt owed to them.
74

 Therefore, the 

situation in Dagobah constitutes a severe economic crisis that warrants the invocation of 

Article 6 of the BIT. 
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4) Respondent’s measures were necessary to protect the economy 

 

95. As aforementioned, unlike the various cumulative conditions of Article 25 of the ILC 

Articles, Article 6 of the BIT has only one qualification, that the ‘measure that are 

necessary’.
75

 If the measures taken by the Respondent are apt and make a material 

contribution they are deemed necessary.
76

  

 

96. The sovereign debt restructuring contributed to the sustainability of debt, generation of 

revenues and induced the IMF to provide a bailout of US$150 billion dollars, and even 

persuaded some creditor countries to write off some of their debt.
77

 Therefore, the 

Respondent’s measures were necessary in overcoming the economic crisis. 

 

5) Respondent’s invocation of Article 6 frees Respondent from the 

substantial obligations of the BIT 

 

97. A non-precluded measure is a threshold requirement which determines the scope of the 

treaty.
78

 The insertion of this safeguard clause is evidence that the drafters of the BIT 

intended to allow states to protect its essential security interests without being hindered 

from the substantial obligation of the BIT.
79

  

 

98. During the formation of the 1992 Dagobah-Corellia BIT, both states have agreed to 

insert a non-precluded measure by inserting article 6, which states that ‘nothing in this 

treaty shall be construed to preclude a party from applying measures that are necessary 

for the fulfillment of its obligations with respect to … the protection of its own essential 

security interests.’
80

 Therefore, if invoked, Dagobah may take necessary measures to 

protect its essential security interest, free from the obligations of the BIT. 
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B. Respondent’s Measures do not Violate FET 

 

1) Respondent’s state of emergency must be considered when 

interpreting the Fair and Equitable Treatment 

 

99. Article 2 of the BIT enshrines the fair and equitable treatment, stating that investments 

and nationals of each party ‘shall at all times be accorded fair and equitable 

treatment’.
81

  

 

100. The treaty should be interpreted in accordance with Article 31 of the VCLT, as well as 

the specific tests and standards that can be derived from previous cases from arbitration 

tribunals.
82

  

 

101. Moreover, due to the inherent flexibility of the standard, the unfairness must be 

evaluated not only by its objective effects, but also in light of the situation and reason 

that led to the measures.
83

 Especially, the extraordinary situation a host state is suffering 

must be taken in to consideration when interpreting the fair and equitable treatment 

standard.
84

 

 

2) Measures were legitimate actions within the right to regulate 

 

102. It is established in international law that  states are not liable to pay compensation to 

foreign investors if their measures are a good faith exercise of their regulatory powers 

for a public purpose that are non-discriminatory.
85

 If a measure is a reasonable 

regulatory decision, it will not be a breach of the Fair and Equitable Standard and the 

host state will be free from the liability to pay compensation.
86

 

 

 

 

 

                                                           
81

 Corellia-Dagobah BIT, Article 2.2 
82

 Dolzer & Schreuer, p. 121; VCLT, Article 31 
83

 Total, para.164 
84

 Ibid., para. 179 
85

 Saluka, para. 255 
86

 Genin, paras. 363-365; Gami, para. 97 



a) Measures were non-discriminatory 

 

103. If a measure capriciously, irrationally or absurdly discriminates certain parties with 

regards to reasons that are unrelated to the substance of the matter, it violates the fair 

and equitable treatment standard.
87

  

 

104. In this case, the SRA contains no form of discrimination and affords the same treatment 

to all bondholders regardless of their nationality or any other factor unrelated to the 

sovereign debt restructuring.
88

 The only difference in treatment is with regard to 

holdout bondholders, which goes directly to the substance of the measure and thus not a 

violation of international investment law.
89

  

 

b) Measures were in good faith aiming to alleviate the economic 

crisis 

 

105. A sovereign debt restructuring would be seen as a good faith measure if its primary 

purpose was to protect the host state’s economy, without purposefully abrogating the 

rights of non-participating bondholders.
90

 The only way to prove the host state’s bad 

faith in a debt restructuring process is by showing that the government’s unwillingness 

to pay prompted the restructuring.
91

   

 

106. In this case, without sovereign debt restructuring, the respondent state would have faced 

default, which would have debilitated the ability to pay any amount.
92

 The primary 

purpose was not to deprive the bondholders of their money, but was by salvaging the 

economy, generating enough revenues to pay some of its monetary obligations to the 

benefit of the claimants. 
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3) Measures were non-arbitrary 

 

a) The actions were not taken lightly, and were not surprising 

 

107. The precedents of previous arbitrations have required a high threshold for arbitrariness. 

Even if a measure is undesirable or inconsistent with the treaty legal framework, an act 

is not arbitrary if it is not entirely surprising in the context it took place.
93

 In other 

words, even if the measures adopted by the host state are not the best, they are not 

arbitrary if they are not taken lightly, without due consideration.
94

  

 

108. However, in this case, the measure was not taken lightly and cannot be seen as entirely 

surprising in its context. Respondent’s sovereign debt restructuring followed the 

guidelines of the IMF, and was recommended by the IMF and the major creditors.
95

 

Without such measures, the Respondent state would have faced certain default.
96

 

Furthermore, given the Respondent’s history of conducting a sovereign debt 

restructuring in the previous economic crisis, its reoccurrence cannot be seen as entirely 

surprising.
97

 Therefore, Respondent’s measures cannot be seen as arbitrary. 

 

b) Sovereign Debt Restructuring and collective action mechanisms 

are a common feature in international investment law 

 

109. An action cannot be seen as arbitrary if it is a measure used commonly in other 

jurisdictions.
 98

 Sovereign debt restructuring is a common course of action for states 

suffering an economic crisis and collective action clauses are a common practice in 

international investment law, which is consistently being recommended by the IMF.
 99

 

In addition, to make the debt restructuring deal more reasonable, the new bonds are 

subjected to a forum of the third state, the kingdom of Yavin, which is an international 

financial hub commonly used for financial and capital market transactions. Therefore, 

the measures are not arbitrary under international law.  
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4) Measures did not violate the claimant’s legitimate expectations 

 

a) Claimant has not formed any legitimate expectations as the 

Respondent has not made specific assurances to the Claimants 

or regarding Sovereign debt restructuring 

 

110. Legitimate expectation is only formed when the host state has made specific 

commitments to the investor, for example an invitation to a bidding process, specific 

licenses, permits or contracts such as a stabilization clause.
100

 Without the existence of 

such specific agreement, it is the host state’s undeniable right to exercise its sovereign 

legislative power to modify or cancel a law at its own discretion.
101

  

 

111. In this case, Respondent has made no specific warranties to the Claimants, nor has there 

been any assurance with regards to the specific sector of sovereign debt.
102

 Moreover 

the bonds did not include stabilization clauses or any other representation suggesting 

that the legal framework governing the bonds would not be modified.
103

 Thus, there has 

been no formation of legitimate expectations and subsequently no violation of fair and 

equitable treatment. 

 

b) Claimant cannot rely on the BIT to form legitimate 

expectations 

 

112. In the absence of a specific promise, investors may attempt to rely on the articles of the 

investment treaties or its preamble to form legitimate expectation. However, investment 

treaties do not contain a specific commitment to the investor nor the specific sector and 

forming expectations based on them would be misplaced and unreasonable.
104
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c) Claimant cannot rely on the Respondent’s political 

representations  

 

113. Also, mere political statements have little or no bearing on the existence of investor’s 

legitimate expectations under international investment law, even less so compared to 

general legislative statements which themselves have only a reduced expectation 

subject to subsequent modification, withdrawal or cancellation.
105

 Therefore the 

Respondent’s statement on its commitment to a more stable economy and financial 

sector, which are of a vague and general nature, is not legally binding and cannot be a 

basis to form legitimate expectations.
106

 

 

d) Claimant cannot rely on the circumstances surrounding the 

investment at the time of the acquirement. 

 

114. Absent explicit or implicit assurances from the host state, the circumstances 

surrounding the investment at the time of the acquirement can be referred to in order to 

determine whether the conduct of the host state or the situation amounts to a specific 

assurance by the host state.
107

  

 

115. As aforementioned, there has been no conduct or situation that can amount to an 

assurance to the investors by the Respondent state. Nevertheless, professional investors 

investing in a neighboring developing country with close ties have a due diligence 

obligation to be aware of the risks and pitfalls of the investment.
108

 The investors should 

have been fully aware of the fact that the Respondent is a developing country that 

suffered a two and a half year economic crisis only two years prior to its investment.
109

 

Moreover, they should have been aware of the long unaddressed problem of tax evasion 

and the devastating effect the price of oil had on the Respondent's economy since 2001. 

Therefore, the Claimants were fully aware of the risks prior to investing in the 

Respondent state and they cannot form legitimate expectations based on the situation.
110
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e) Claimant cannot rely on the sovereign bond contract to form 

legitimate expectations. 

 

116. Legitimate expectations under international investment law are the expectation that the 

host state will maintain a stable and predictable legal framework, which differ from the 

intrinsic expectations arising from contracts.
111

 Matters regarding contractual 

obligations are not a matter that is to be dealt with by international arbitration tribunals, 

but a matter reserved for the domestic courts.
112

  

 

5) Retroactivity alone does not constitute a violation of fair and equitable 

treatment unless the measure itself is a substantial violation 

 

117. When international arbitration tribunals dealt with retroactive legislations, it was not the 

retroactive effect itself that was found to be a violation of investor rights, but it was the 

way the change adversely affected the investors that was a violation.
113

 Moreover, in the 

Ulysseas case, the tribunal found that there was no reason to prohibit the denial of the 

protections of the BIT retrospectively.
114

 Although not dealing directly with instances 

of sovereign bonds, the precedent shows that the retroactive effect of a measure alone 

does not constitute a violation unless the measure itself a violation of international 

investment law. 

 

6) Measures were conducted in due process 

 

a) The legislative process of the SRA was conducted in due 

process 

 

118. Some tribunals have stated that the host state has the obligation to give prior 

notification with regards to change of legislation and allow investors to participate in 

relevant proceedings.
115

 However, there is no obligation under international investment 
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law that burdens the host state to proactively invite the investors to relevant proceedings, 

and notification will suffice as a fulfillment of due process.
116

  

 

119. Throughout the legislative process, Respondent constantly informed and notified 

bondholders of the legislation process and made no obstruction to the investor’s 

participation.
117

 Although Respondent did not actively invite the investors from 

participating in the legislative process, they made no objection nor obstruction to any 

potential participation. Millions of creditors around the world held Respondent’s 

sovereign bonds and it would be an excessive burden to notify each investor 

individually seeking for potential disapprovers, and the onus is on the Claimant to 

request for participation.
118

 Thus, the Claimant’s failure to participate or failure to 

request the Respondent to participate cannot be blamed on the Respondent, especially 

when considering the fact the Respondent has fulfilled its due process obligations. 

 

b) The restructuring process was made in due process. 

 

120. In the debt restructuring process itself, the Respondent’s adhered to the IMF policies, 

which obligate the host state to engage with bondholder and promote participation of 

bondholders during the restructuring process.
119

  

 

121. In order ensure the investors opinions were reflected more comprehensively, the 

Respondent invited bondholders to participate as members of the consultative 

committee.
120

 While 50% of the bondholders managed to express their wish to 

participate in the committee within the three day limitation, the Claimants failed to do 

so and failed to become a member of the committee.
121

 This kind of tardiness is a very 

unprofessional mistake to make by a hedge fund and the Respondent should not be 

blamed for the Claimant’s shortcomings. 
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7) Measures were non-coercive  

 

122. Confrontational acts that involve threats, misrepresentations and harassment would 

violate fair and equitable treatment.
122

 During the restructuring process, the Respondent 

did not issue any threats or ultimatums, did not pass legislations or act in its 

governmental capacity to make sure that the exchange offer would be the last or 

indicate that there would be any negative results in case of a refusal. Instead, the 

Respondent followed the guidelines of the IMF during the restructuring process, and 

merely offered an invitation to exchange bonds that required the consent of a super-

majority without any threats or coercive actions that would amount to a violation.
123

  

 

123. The bondholders could refuse to accept the offer, similar to when the Respondent 

extended the offer to the other bondholders that were not covered by the Sovereign 

Debt Restructuring Act.
124

 However, the 85% of the bondholders voluntarily accepted 

the exchange offer, just like most of the bondholders who possessed bonds governed by 

other laws did absence of any coercive measures.
125

 

  

C. Necessity Exempts Respondent from any Alleged Violation 

 

1) Customary International Law of Necessity, as secondary law, applies 

to preclude the wrongfulness of any alleged violation of the BIT. 

 

124. Respondent is protected by the customary international law of necessity, enshrined in 

article 25 of the ILC Articles on state responsibility.
126

 As aforementioned, while the 

non-precluded measure is a primary law governing the scope of the obligations, the ILC 

Articles on state responsibility are a secondary law, which precludes the wrongfulness 

of the alleged violations.
127

 Therefore, the two are not in a special law and general law 

relation and can be invoked in a separate manner.
128
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1) Respondent meets all the conditions under Article 25 of the ILC 

Articles on state responsibility 

 

125. Article 25 of the ILC Articles puts forth accumulative conditions which the Respondent 

satisfies. 

 

a) Restructuring of the sovereign bonds was the only way to solve 

the situation 

 

126. Without sovereign debt restructuring the Respondent could not generate enough 

revenues to service its debt and it would have faced certain collapse.
129

 Moreover, the 

official creditors, including the International Monetary Fund demanded debt 

restructuring to be carried out with the threat to withdraw additional funds for 

bailout.
130

  

 

127. In any event, the only way condition should not be applied literally as this would in 

effect render the article virtually inapplicable, as there will always be a less intrusive 

alternative to the measure already chosen and taken place.
131

 This is why in the LG & E 

case, the tribunal found that if a state implemented an economic recovery package to 

resolve a financial crisis, and this would meet the only way criteria.
132

 Among the many 

suggestions from the IMF, the Respondent chose sovereign debt restructuring which is a 

viable economic recovery package to resolve the financial crisis, and it was effective 

enough for the Respondent to decide not to take any further measures.
133

 

 

b) Respondents were faced with grave and imminent threat of 

default  

 

128. The standard for graveness in international investment law does not need to amount to a 

total collapse of a catastrophic situation, as having to wait for the economy to totally 

collapse would render the measures taken under necessity useless – there is no point in 
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having such protection if there is nothing left to protect.
134

 As aforementioned, the 

Respondent government was in a state of meltdown, on the brink of default.  

 

129. Moreover, the peril needs to be objectively established and proximate in order to be 

seen as imminent.
135

 The economic state of the Respondent state is already in a state of 

emergency as debt had already became unsustainable amounting to US$400 Billion 

which resulted in the failure of public sectors and large-scale dismissals, leading up to 

mass civil unrest in not only the capital but also the major cities throughout the 

nation.
136

 

 

c) Respondent's measures do not seriously impair an essential 

interest of the contracting state or the international community 

 

130. If the Respondent’s measures impaired an essential interest of the Corellia or the 

international community, the Respondent would be barred from the invocation of 

necessity.
137

 The interests of a small number of a Contracting State’s nationals or legal 

entities are not consistent with or qualify as an essential interest of that state.
138

 

 

d) Respondent has not contributed to the situation of necessity 

 

131. The host state will always be responsible for its economic policy and the ensuing results 

in the economic and political sphere.
139

 However, legal evaluation is on different 

parameters and states are only liable if the contribution is substantial and not 

peripheral.
140

 There are several factors that show that the Respondent state’s conduct 

does not bar the invocation of necessity. 

 

132. First, the most substantial contribution was the global financial crisis that affected 

several nations throughout the world. If the external, global factors affect not only the 

host state, but also various other countries then this would be strong evidence that the 

                                                           
134

 Continental Casualty, para. 180 
135

 ILC Articles, p. 83 
136

 Uncontested Facts, para. 15; Appendix 4, The Global Financial Herald; Procedural Order 3, para. 38 
137

 ILC Articles, p.84; Gabˇcíkovo-Nagymaros Project, para. 85 
138

 Impregilo v. Argentina, para. 354 
139

 Continental Casualty, paragraph 235 
140

 CMS, para. 328, ILC Articles, p.84 



internal contribution by the host state was merely incidental or peripheral.
141

 In this case, 

the Respondent’s economy faced no problems as the economy seemed stable and 

recovering from the previous financial crisis of 2001.
142

 It was only when the global 

economic crisis began, which devastated a multitude of states around the world, when 

the economy started to fail.
143

 On the other hand, the minor blemishes with regards to 

tax evasion had been a persistent problem for a long time, even when the economy was 

recovering and stable. Therefore, the global economic crisis is the substantial 

contribution, while the Respondent’s contribution was incidental. 

 

133. Second, the Respondent’s economic policy choices were recommended by the IMF 

which helped the recovery of the economy. The host state cannot be held liable for 

implementing an economic policy that was sound and beneficial to the economy, 

especially if it was recommended by the IMF and supported by the international 

community.
144

 Since its economic crisis in 2001, Respondent had adopted borrowing-

centered policies, adhering to the suggestions of IMF.
145

  These policies were initially 

successful helping the economy to become stable and show signs of recovery.
146

 The 

international community judged the Respondent’s economy to have recovered from the 

previous financial crisis, and even become an investment save haven. Therefore, under 

legal parameters, the Respondent cannot be responsible for its economic policies. 

 

134. Lastly, the Respondent’s shortcomings are not significant enough to meet the threshold 

for a contribution of the host state which excludes the invocation of necessity under 

international investment law. In the LG & E decision and Continental Casualty decision, 

the tribunal found that there is no serious evidence that Argentina contributed to the 

crisis resulting in the state of necessity.
147

 Even when Argentina failed to control budget 

deficits, left many projects unfinished, turned a blind eye to massive tax evasion and 

money  laundering  and committed  economic decisions that was  suicidal, this  still was  
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not a substantial contribution that bars the invocation of necessity.
148

 Thus, the 

comparatively less of a contribution by the Respondent cannot be seen as a substantial 

contribution. 
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SUMMARY 

 

135. While the Claimant’s decision not to participate in the debt exchange and bring the 

problem to an arbitration tribunal are within the boundaries of international investment 

law they are not in keeping with the promises made to enhance economic cooperation. 

These holdout funds are seen as the biggest problem states face and international 

investment has evolved and is evolving towards overcoming such obstruction.  

 

136. The Respondent is inclined to agree that contracts should be kept in most circumstances. 

However, the Respondent is experiencing a situation of great difficulty, and in this 

situation there has been a prior agreement between the two states to giving full support 

to sovereign states trying to salvage its economy and protect its people. In this case, 

international investment law puts more emphasis on the bigger promise between the 

states. 

 

137. The Respondent understands the Claimants concerns, and how they might feel that they 

have been treated rather unreasonably. This may be true emotionally but in the legal 

parameters, there was no violation of international investment law that would amount to 

a fair and equitable treatment. 

 

138. What is frustrating is that the Claimant does not recognize the Respondent’s good faith 

efforts. These restructurings are not for the sole benefit of the Respondent state but 

trying to find a solution for the creditor as well. Without sovereign debt restructuring 

the Respondent would have fallen to default and unable to pay them anything. The 

Respondent is trying to rectify our economy in order to do our obligation not only to the 

country but also the creditors. This has been recognized by most of the international 

community and most of the bondholders.  

 



V. PRAYER FOR RELIEF 

 

139. Respondent respectfully request the Tribunal to find that it has no jurisdiction to rule over 

the instant dispute, for the reason that submitted claims are contract claims and 

requirements for Tribunal’s jurisdiction are not satisfied. 

 

140. In the alternative, this Tribunal should issue an Award:  

 

1. Dismissing each and every claims submitted by Claimant, as  Respondent’s actions 

did not violate FET, or can be justified by the law of necessity and by invoking 

Article 6; 

2. Ordering Claimant to pay the cost, expenses and counsel fees incurred as result of 

these proceedings. 

 

 

 

RESPECTFULLY SUBMITTED ON 20 SEPTEMBER 2014  

BY ELIAS 

ON BEHALF OF THE RESPONDENT 

GOVERNMENT OF THE REPUBLIC OF DAGOBAH 


