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STATEMENT OF FACTS 

1. The Federal Republic of Dagobah ("Dagobah") is Respondent in this dispute. Claimant is 

Calrissian & Co., Inc. ("Calrissian"), a Corellian hedge fund.  

Dagobah’s 2001 economic crisis 

2. Dagobah is an emerging market that kept a stable economy throughout the 1980s by 

developing its domestic markets. Dagobah then sought to further grow and develop by 

privatizing its economy and bringing it on the international stage. 

3. In early 2001, Dagobah experienced a sovereign debt crisis plunging it into a two-and-a-

half year economic crisis. Dagobah saw its debt increase to an unsustainable level. The 

International Monetary Fund ("IMF") made several recommendations to Dagobah to 

address its sovereign debt problems and avoid a future economic crisis. Dagobah’s efforts 

to this effect were later acknowledged by the IMF. On 7 May 2001, Dagobah underwent 

a sovereign bond restructuring in accordance with the IMF’s recommendation.  

4. In 2003, Dagobah issued new sovereign bonds, some of which Calrissian later acquired 

in 2005 on the secondary market. These sovereign bonds had a 12-year maturity date and 

the funds derived from them were directed to Dagobah’s state budget. 

The Permanent Court of Arbitration Tribunal’s decision 

5. Following Dagobah’s debt restructuring in 2001, Dagobah and Corellia began diplomatic 

negotiations to determine whether sovereign bonds were an ‘investment,’ considering 

that Article 1 of the Agreement between the Corellian Republic and the Federal  Republic  

of  Dagobah  for  the  Promotion  and  Protection  of  Investments ("Corellia-Dagobah 

BIT") does not expressly recognize them as such. The two States did not reach an 

agreement in this regard. 
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6. Corellia thus commenced arbitral proceedings against Dagobah pursuant to Article 7 of 

the Corellia-Dagobah BIT, which provides a dispute settlement mechanism for issues 

arising between the treaty’s two Parties.  

7. On 29 April 2003, a Tribunal under the PCA adjudicated the dispute between Corellia 

and Dagobah and concluded that sovereign bonds were investments.  

Dagobah’ Sovereign Restructuring Act  

8. In 2010, a recession hit Dagobah. Dagobah suffered a spike in inflation, high 

unemployment, and there were public demonstrations. Despite following the IMF’s 

recommendations, such as reducing infrastructure investment, public services were on the 

verge of being compromised, and not enough revenue could be generated to service 

Dagobah’s debt without either defaulting or restructuring.  

9. Fearing a new sovereign debt crisis in Dagobah, the IMF suggested that Dagobah make 

changes to address its adverse financial state, especially if it wished to benefit from a 

major bailout. Dagobah settled on conducting a sovereign debt restructuring by enacting 

the Sovereign Restructuring Act ("SRA") in 2012.  

10. The SRA amended the vote process so that it required a qualified majority agreement to 

ratify a new binding agreement on the sovereign bonds. Dagobah kept bondholders 

informed of on-going drafts of the SRA and consulted a committee of bondholders prior 

to making its bond exchange offer.  

Dagobah’s exchange offer 

11. Dagobah made a sovereign bond exchange offer to its bondholders which, in substance, 

reduced the sovereign bonds’ face value by 30% and established a retroactive Collective 

Action Clause ("CAC"). Claimant was part of a holdout minority, but 85% of the 

bondholders accepted the offer. 
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Proceedings before the Stockholm Chamber of Commerce 

12. In 2013, Claimant commenced arbitral proceedings under the Stockholm Chamber of 

Commerce ("SCC") pursuant to Article 7(1) of the Corellia-Dagobah BIT. 
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SUMMARY OF ARGUMENTS 

1. JURISDICTION. The SCC Tribunal does not have jurisdiction. Firstly, Calrissian’s 

sovereign bonds fulfill the characteristics of investment set out in Article 1 of the 

Corellia-Dagobah BIT and Calrissian is an investor. Secondly, the PCA Arbitral 

Tribunal’s interpretation of investment as including sovereign bonds pursuant to Article 1 

of the Corellia-Dagobah BIT has no effect on the current proceedings. Thirdly, the forum 

selection clause in Calrissian’s sovereign bonds bars the SCC Tribunal’s jurisdiction 

because the dispute brought by Calrissian is based on a contract claim and Calrissian 

waived its right to procedural arbitration. 

2. MERITS. If the Tribunal finds that it has jurisdiction and is to rule on the merits of the 

case, firstly, Respondent did not violate the Fair and Equitable Treatment obligation in 

Article 2 of the Corellia-Dagobah BIT. Dagobah’s restructuring measures were not 

arbitrary or discriminatory, and were in fact reasonable. Secondly, Respondent’ breach of 

the Corellia-Dagobah BIT falls under Article 6(2) of Corellia-Dagobah BIT, which is a 

non-precluded measures clause. There is thus no breach of the BIT. Besides, 

Respondent’s can invoke the customary international law defense of necessity because it 

was faced with a grave and imminent peril, its essential interests were at stake and its 

sovereign debt restructuring was the only way to address its economic crisis. Further, 

Dagobah’s sovereign debt restructuring measures did not seriously impair an essential 

interest of another state, and Dagobah did not substantially contribute to its own 

economic crisis.   
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

4. The SCC Tribunal does not have jurisdiction to decide on the merits of this dispute 

pursuant to Article 8 of the Corellia-Dagobah BIT since (I) Claimant’s sovereign bonds 

are not an investment and Claimant is not an investor in the territory of Dagobah. In 

addition, (II) the SCC Tribunal’s analysis of the definition of investment is not affected 

by the Permanent Court of Arbitration’s ("PCA") Tribunal’s decision. In any case, (III) 

the bonds’ forum selection clause bars the Tribunal’s jurisdiction on the present dispute.  

5. The SCC Tribunal does not have jurisdiction over the dispute concerning Claimant’s 

sovereign bonds under the Corellia-Dagobah BIT 

6. The SCC Tribunal does not have jurisdiction over the dispute because the sovereign 

bonds held by Claimant do not fall under the definition of ‘investment’, and Claimant is 

not qualified as an ‘investor of a Party’ pursuant to Article 1 of the Corellia-Dagobah 

BIT. 

I. CLAIMANT’S SOVEREIGN BONDS ARE NOT AN INVESTMENT  

7. Claimant sovereign bonds are not an investment because (1) they are not included in the 

list of Article 1 of the Corellia-Dagobah BIT, (2) Claimant’s sovereign bonds do not 

fulfill the territorial link requirement of an investment, and (3) Claimant’s sovereign 

bonds do not fulfill the criteria of the inherent definition of ‘investment’ as elaborated by 

international investment tribunals, namely Romak.
1
  

1. Claimant’s sovereign bonds are not included in the definition of Article 1 of the 

Corellia-Dagobah BIT  

8. The SCC Tribunal does not have jurisdiction because sovereign bonds are not included in 

Article 1 of the Corellia-Dagobah BIT, which provides: 

“investment” means every asset that an investor owns or controls, 

directly or indirectly, that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other 

                                                
1 Romak v Uzbekistan, at para 207. 
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resources, the expectation of gain or profit, or the assumption of risk. 

Forms that an investment may take include: 

i. an enterprise; 

ii. shares, stock, and other forms of equity participation in an 

enterprise; 

iii. turnkey, construction, management, production, concession, 

revenue-sharing, and other similar contracts; 

iv. intellectual property rights; 

v. licenses, authorizations, permits, and similar rights conferred 

pursuant to domestic law; 

vi. other tangible or intangible, movable or immovable property, and 

related property rights, such as leases, mortgages, liens, and 

pledges. 

[Emphasis added]
2
  

9. In interpreting this definition, the principles of interpretation established by the Vienna 

Convention on the Law of Treaties ("VCLT") must be applied. Article 31(1) VCLT 

provides that  

a treaty shall be interpreted in good faith and in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.
3
  

10. In light of the application of the VCLT, the SCC Tribunal must rely on Article 1 and its 

listed as indicating the types of investments that the Parties wished to protect. Article 1 

does not list ‘sovereign bonds’ nor does it mention ‘financial instruments.’
4
 Furthermore, 

the Corellia-Dagobah BIT provides no indications that the BIT covers these types of 

transactions or provides evidence that the Contracting States intended to protect 

sovereign bonds as investments under the scope of the BIT.
5
   

11. The text of the BIT does refer however to "shares, stock, and other forms of equity 

participation in an enterprise." [Emphasis added]
6
 It is clear from the wording of Article 

1 that the list concerns private transactions and is not intended for any State-related 

activities. 

                                                
2 Corellia-Dagobah BIT, art 1. 
3 VCLT, art 31(1).  
4 Corellia-Dagobah BIT, art 1. 
5 PCA Tribunal’s decision (Dissenting Opinion by Professor Andreas Jeger), Appendix 3, at para 88.  
6 Corellia-Dagobah BIT, art 1.  
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12. As previously mentioned, neither sovereign bonds nor debt securities are listed in Article 

1 of the BIT. Applying the principle expressio unius est exclusio alterius, (i.e. the 

expression of one thing is the exclusion of another
7
) the absence of the polar opposite of 

equity securities, that is debt securities, indicates its intended exclusion. This is in 

contrast to the U.S.-Argentina BIT interpreted in Abaclat, which used the word 

‘obligations’; this provided the Abaclat Tribunal with the justification to say that bonds 

were included in the BIT.  

2. Claimant’s sovereign bonds do not fulfill the territorial link pursuant to Article 1 of 

the Corellia-Dagobah BIT  

13. Claimant’s sovereign bonds do not fulfill the territorial link pursuant to Article 1 of the 

Corellia-Dagobah BIT provided in Article 1, which states that an investor of a party 

means "a Party […] has made an investment in the territory of the other Party."
8
 Because 

(A) territory is defined in the BIT, and (B) the purchase Claimant made on the secondary 

market is an obstacle to the required territorial link. 

A. Claimant’s sovereign bonds do not fulfill the required territorial link in the 

Corellia-Dagobah BIT  

14. Claimant’s sovereign bonds do not fall within the definition of ‘in the territory’ provided 

in Article 1 of the Corellia-Dagobah BIT as they were purchased in Corellia.
9
  

15. The definition of territory pursuant to Article 1 of the Corellia-Dagobah BIT includes, 

"the territory of the Parties; as well as territorial sea and any maritime area."
10

 

Furthermore, the ordinary meaning of ‘territory’ is defined in the Oxford Dictionary as 

"an area under the control of a ruler or state."
11

 

16. Thus to fulfill the territorial link requirement, sovereign bonds must be purchased and 

located in Dagobah’s physical territory. Accordingly, Claimant’s sovereign bonds have 

no territorial link to Dagobah and therefore are not in the territory of Dagobah.   

                                                
7 Schreuer (I) at p 134. 
8 Corellia-Dagobah BIT, art 1.  
9 Procedural Order 2, Clarification 11. 
10 Corellia-Dagobah BIT, art 1.  
11 Oxford Dictionary, entry: territory. 
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B. Claimant’s purchase of bonds on the secondary market are an obstacle to the 

territorial link requirement  

17. Claimant purchases its sovereign bonds on the secondary market in Corellia.
12

 As a 

result, the capital provided by Claimant was paid to the underwriters of the sovereign 

bonds in Corellia, and not Dagobah.
13

 The purchase on the secondary market is an 

obstacle to the territorial link requirement, as the capital generated from the purchased 

was not linked to particular project but instead went to Dagobah’s general budget.
14

 

18. Due to the abstract nature of sovereign bonds, and financial instruments alike, the 

territorial link has been associated with contribution. The majority in Abaclat determined 

that in order to determine if a contribution was made the Tribunal must verify if this 

contribution "led to the creation of the value that [was] intended to protect under the 

BIT."
15

 In this instance, the preamble of the Corellia-Dagobah BIT aims to protect "the 

economic development of the Parties."
16

  

19. If a contribution to development occurs as a result of an investment, then a territorial link 

is present. To conclude that a contribution materialized, the investment must be linked to 

a particular project.
17

 Despite their strongly opposing views, both the majority and the 

dissent in Abaclat agreed on the territorial criterion, that an investment in the territory of 

a State must benefit the economic development of that State.
18

 Abi-Saab states,  

how can the fact that the investment has been made or realized in the 

territory of the host country be proved or demonstrated, except by tracing 

it to a specific project.
19

  

20. The majority’s reasoning in Abaclat, to which territoriality depends on the criterion 

‘whom the funds ultimately benefits’ is flawed.
20

 This is an inaccurate understanding of 

sovereign bonds.
21

  

                                                
12 Procedural Order No 2, at para 11.  
13 Procedural Order No 2, at para 14.  
14

 Procedural Order No 2, at para 30. 
15 Abaclat v Argentina, at para 365. 
16 Corellia-Dagobah BIT, preamble. 
17 Abaclat v Argentina (Dissent), at para 95. 
18 Abaclat v Argentina, agt para 341(i); Abaclat v Argentina (Dissent), at para 96, 113-115.  
19 Abaclat v Argentina (Dissent), at para 95. 
20 Douglas, at p 384.  
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21. Moreover, and as explained by Douglas,  

one of the principal advantages of acquiring interests in sovereign bonds 

on the secondary market is precisely that the securities cannot be 

expropriated by the issuing state because they are not situated within the 

issuing state.
22

  

22. This was overlooked by the majority in Abaclat v Argentina and the dissenting arbitrator, 

Abi-Saab, fervently criticized the majority, in arguing that they misinterpreted the awards 

it analyzed which led the Tribunal to conclude a ‘for the benefit of whom’ criterion.
23

 

Torres Bernárdez, in his dissent for Ambiente Ufficio, contends that the Tribunal 

misemployed the awards analyzed in Abaclat, and asserts that the Tribunal’s reasoning 

regarding the secondary market is overly ‘simplistic’.
24

  

23. The Tribunal in Abaclat did not provide a basis for their "unity of the ‘investment 

operation,’" where they do not distinguish primary and secondary markets.
25

 This unity 

of operation view in which the transaction on the primary and secondary markets are 

amalgamated, is what allowed the Tribunal to conclude that the purchase in the secondary 

market was a continuation of the purchase in the primary market.
26

 Douglas considers 

that the reasoning applied in Abaclat "was clearly formulated to generate a particular 

result."
27

  

24. The reasoning of the majority in Abaclat is not to be applied here because it rests on a 

flawed conception of the secondary market, which disregards the facts of a particular 

case. Because Claimant’s bonds were purchased "in the secondary market in Corellia,"
28

 

Dagobah only received funds from the purchase of the bonds on the primary market in 

2003 by the underwriters. It follows that Claimant did no create an economic activity in 

Dagobah’s territory when it purchased its bonds in 2005.
29

  

                                                                                                                                                       
21 Douglas, at p 384. 
22 Douglas, at p 384. 
23

 Abaclat v Argentina (Dissent), at para 99-101. 
24 Ambiente Ufficio v Argentina (Dissent),  at para. 151.  
25 Amiente Ufficio v Argentina (Dissent), at para 151. 
26 Amiente Ufficio v Argentina (Dissent) at para. 151. 
27 Douglas, at p 384.   
28 Procedural Order No 2, Clarification 11.   
29 Waibel, at p 727, 731. 
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25. For the aforementioned reasons, the SCC Tribunal should dismiss Claimant’s assertion 

that the sovereign bonds purchased on the secondary market are investments under the 

Corellia-Dagobah BIT. 

3. Claimant’s sovereign bonds do not fulfill the inherent definition of investment  

26. Claimant’s sovereign bonds do not qualify as an investment as they do not encompass the 

characteristics of investment as defined in Romak. 

27. The definition of ‘investment’ in Article 1 of the Corellia-Dagobah BIT is a "broad asset-

based definition specifying substantive investment characteristics as well as illustrative 

forms"
30

 because it combines the phrase "including such characteristics as" with a list of 

examples of investments.
31

 The definition of investment in Article 1 also mentions the 

general "characteristics of an investment" in its definition of investment. If ‘investment’ 

did not have a basic meaning the sentence would be meaningless. A connection must be 

made with the Corellia-Dagobah BIT’s preamble, which expresses the State Parties’ 

agreement on "a stable framework for investment [to] maximize effective utilization of 

economic resources and improve living standards."
32

 If the term ‘investment’ were to 

mean ‘asset,’ this would deprive the preamble of any meaning.
33

  

28. Regardless of the broad asset-based definition in the BIT, Claimant’s bonds are not 

‘investments’ as they do not meet the core characteristics of ‘investment’. In accordance 

with the VCLT, the ordinary meaning of ‘investment’ pursuant to Article 1 of the 

Corellia-Dagobah BIT must be understood within the broader context of international 

investment law. There are core characteristics intrinsic to ‘investment’ from which a 

Tribunal should not depart lightly.
34

  

29. In Romak, the Tribunal examined previous tribunals’ analysis in interpreting ‘investment’ 

in order to delineate the inherent characteristics of an investment.
35

 Three inherent 

                                                
30 Salacuse, at p 163. 
31 Corellia-Dagobah BIT, art 1. 
32 Corellia-Dagobah BIT, preamble. 
33 Roe & Happold, at p 56. 
34

 Caratube v Kazakhstan (Annulment), at para. 167; KT v Kazakhstan, at para 165-166; GEA v Ukraine, at para 141. 
35 Romak v Uzbekistan, at para 198, 204, 207. 
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characteristics that all investments must fulfill are (A) an assumption of risk (B) a 

contribution, and (C) a duration.
36

 

30. In this instance, Claimant’s sovereign bonds do not meet the assumption of investment 

risk criterion, or a contribution. The absence of an inherent element of investment is a 

barrier to concluding that an investment took place. Thus, Claimant’s sovereign bonds 

cannot qualify as an investment under the Corellia-Dagobah BIT. 

A. Claimant’s sovereign bonds do not entail an assumption of risk  

31. Claimant’s sovereign bonds do not entail the assumption of risk necessary to qualify as 

an investment. 

32. An investment must contain an assumption of risk, more specifically, an ‘investment risk’ 

as opposed to a ‘commercial risk’.
37

 An investment risk is "a situation in which the 

investor cannot be sure of a return on his investment, and may not know the amount he 

will end up spending."
38

 This kind of risk leaves the investor unable to "predict the 

outcome of the transaction."
39

 By contrast, a commercial risk only carries "the risk of 

non-performance,"
40

 which is inherent in all economic activities.
41

 In sum, an investment 

risk will have a higher threshold than a commercial risk.
42

 The Tribunal in Romak 

indicated that the assumption of risk criterion must be fulfill by an ‘investment risk’ and 

not a ‘commercial risk’.
43

  

33. In this instance, Claimant’s sovereign bonds entail but a commercial risk because pre-

determined price was paid for the purchase of bonds and Claimant could anticipate the 

profit margins it would yield once it arrived to maturity, in this instance 12 years.
44

 

Furthermore, sovereign bonds involve no investment risk because "the repayment 

obligation is fixed, unconditional, and not tied to the success of a commercial 

                                                
36 Romak v Uzkbekistan, at para 207. 
37 Romak v Uzbekistan, at para 230.  
38

 Romak v Uzbekistan, at para 230. 
39 Romak v Uzbekistan, at para 230. 
40 Romak v Uzbekistan, at para 229. 
41 Romak v Uzbekistan, at para 229. 
42 MHS v Malaysia, at para 112. 
43 Romak v Uzbekistan, at para 229 -230. 
44 Procedural Order No. 2, at para 14. 
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undertaking or capital project."
45

 Thus, Claimant’s sovereign bonds do not fulfill the 

characteristic of investment risk. 

B. Claimant’s sovereign bonds did not provide a contribution  

34. Claimant’s sovereign bonds do not have a territorial link as establish above. The funds 

Dagobah obtained when it issued sovereign bonds on the primary market were not linked 

to a particular project. They went to the general revenue
46

 and are therefore an obstacle to 

the territorial link. Furthermore, the bonds Claimant holds were purchased on the 

secondary market, which interfere with the territorial link between Claimant’s bonds and 

Dagobah’s territory. 

C. Claimant’s sovereign bonds do not fulfill the criterion of duration  

35. Claimant’s sovereign bonds do not fulfill the duration criterion because it does not have a 

commitment that can last through time.  

36. To determine if the criterion of duration is satisfied, one must analyze duration "in light 

of all the circumstances and of the investor’s overall commitment."[Emphasis added]
47

 

The Tribunal in Nova Scotia Power Inc determined that since it already concluded that 

there was no contribution, it was futile to then consider duration
48

 because without the 

other criteria, it is not sufficient to conclude to an investment.
49

  

37. Considering Claimant does not satisfy the contribution criterion, there is no further need 

to analyze duration. 

4. Claimant does not qualify as an ‘investor of a Party’  

38. Claimant’s sovereign bonds are not an investment in the territory of Dagobah pursuant to 

Article 1 the Corellia-Dagobah BIT, which provides: 

                                                
45 Waibel, at p 726. 
46 Procedural Order No 3, para 30. 
47 Romak v Uzbekistan, at para 225. 
48

 Nova Scotia Power Inc. v Bolivia, at para 100. 
49

 Nova Scotia Power Inc. v Bolivia, at para 101. 
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“investor of a Party” means a Party or a national of a Party that 

attempts to make, is making, or has made an investment in the 

territory of the other Party. [Emphasis added]
50

 

39. Although Claimant is a national of Corellia,
51

 its sovereign bonds do not have the 

required territorial link with Dagobah as demonstrated above. 

II. THE PCA ARBITRAL TRIBUNAL’S DECISION HAS NO EFFECT ON THE SCC’S  JURISDICTION   

40. Considering the proper definition of ‘investment’ under the Corellia-Dagobah BIT 

explained above, the PCA Tribunal’s interpretation that sovereign bonds are an 

investment amounts to amending the Corellia-Dagobah BIT.
52

  Besides, contrary to what 

Claimant argues,
53

 the SCC Tribunal is not bound by the PCA Tribunal’s decision 

because (1) Investor-State and State-to-State dispute resolution mechanisms are 

independent, (2) there is no stare decisis or authority of precedent in international law 

and (3) the PCA Tribunal’s decision is not res judicata with regards to the present case. 

1. Investor-State and State-to-State dispute resolution mechanisms are independent 

under the Corellia-Dagobah BIT  

41. Admitting that the PCA Tribunal’s decision has an influence on the SCC proceedings 

would violate the State-to-State and Investor-State recourses’ distinct nature in valuing 

and favoring the former over the latter. 

42. The wording of the Corellia-Dagobah BIT is clear that State-to-State awards and 

interpretations are binding between the two State Parties only. Indeed, Article 7 allows 

State Parties to submit "any dispute [with the other State Party] concerning the 

interpretation or application of [the Corellia-Dagobah BIT] for binding decision."
54

 This 

provision must be interpreted in accordance with Article 31(1) of the VCLT, that is to 

say, "in good faith and in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose."
55

 The expression 

"binding decision" found in Article 7 must be understood within its context, that of the 

                                                
50 Corellia-Dagobah BIT, art 1. 
51 Uncontested Facts, at para 22; Request for Arbitration, at para 1. 
52 Response to Arbitration, at para 7. 
53 Request for Arbitration, at para 9. 
54 Corellia-Dagobah BIT, art 7(1), 7(2).  
55 VCLT, art 31(1).   
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"Settlement of Disputes between the Parties [emphasis added]." In this article, "dispute" 

is always found with "between the Parties."
56

 If Corellia and Dagobah had wanted State-

to-State awards to be binding on Investor-State disputes, they would have said so 

explicitly. 

43. The principle according to which State-to-State awards must not hinder Investor-State 

proceedings was affirmed in Luchetti, in which Investor-State and State-to-State 

proceedings were conducted at the same time.
57

 A request for suspending the State-to-

State dispute was presented, but was declined by the Tribunal
58

 because "in the two-track 

regime, Inter-State disputes should not infringe on Investor-State disputes [and] 

conflating the two tracks […] would disserve those very procedural rights of the investor 

which are a central object of the BIT."
59

 

44. A similar issue was addressed in the Ecuador case. Ecuador, being dissatisfied with a 

previous Investor-State award, submitted a State-to-State claim concerning, inter alia, a 

provision in the U.S.-Ecuador BIT, which had been interpreted in a previous Investor-

State decision. The United States argued that the Tribunal did not have jurisdiction to 

reinterpret the same provision under a different claim, because it would force the United 

States into an appeal it did not consent to.
60

 On the contrary, Ecuador maintained that the 

State-to-State proceedings were not an appeal per se,
61

 since an appeal has to be 

presented to a higher court. In that case, even if Article II(7) of the U.S.-Ecuador BIT was 

to be reconsidered, the Investor-State award was no less binding between its Parties.
62

  

45. In an expert opinion provided in the course of the Ecuador arbitral tribunal, Reisman 

affirmed that a binding decision is binding only between the parties to it.
63

 He asserted 

that arbitral tribunals, either State-to-State or Investor-State, are given "exclusive 

competence to interpret and apply the law to the specific factual situations of cases before 

                                                
56 Corellia-Dagobah BIT, art 7. 
57

 Luchetti v Peru, at para 7. 
58 Luchetti v Peru, at para 7-9. 
59 Reiseman (Expert Opinion in Ecuador v USA), at p 19. 
60 United States Memorial in Ecuador v USA, at p 48. 
61 Ecuador Counter-Memorial in Ecuador v USA, at para 104-105. 
62 Ecuador Counter-Memorial in Ecuador v USA, at para 112. 
63 Reiseman (Expert Opinion in Ecuador v USA), at p 11.  
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them."
64

 Reisman warned against disregarding investors’ rights − which are at the very 

center of BITs − and submitting them to the States’ interests by somehow giving more 

authority to State-to-State awards.
65

  

46. In this instance, following the PCA Tribunal’s definition of investment would amount to 

denying the equal weight given to Investor-State and State-to-State arbitration in the 

Corellia-Dagobah BIT.  

2. There is no stare decisis or authority of precedent in international law  

47. Upholding the PCA Tribunal’s definition of investment would violate the established 

principle that there is no stare decisis in international law. Indeed, it is widely accepted 

that "tribunals in investment arbitration are not bound by previous decisions of other 

tribunals,"
66

 and that freedom from "strict adherence to precedent"
67

 is one of the main 

advantages of international investment arbitration. 

48. James Crawford asserts that the notion of ‘precedent’ is "specific to the legal system 

within which it arises, and exists to perform particular functions of that system."
68

 

Crawford then explains that the Anglo-Saxon notion of stare decisis has only been 

developed for a judicial system in which courts are hierarchical
69

 and authoritative,
 70

 

unlike arbitral tribunals.
71

  

49. Moreover, since ad hoc Investor-State tribunals are only constituted for adjudicating a 

particular dispute,
72

 their awards are primarily interpretative and devoid of any authority 

of precedent. Investment arbitral tribunals render decisions which "are only binding on 

parties and only in respect of the particular case"
73

 and do not have an effect on third 

                                                
64 Reiseman (Expert Opinion in Ecuador v USA), at p 15. 
65 Reiseman (Expert Opinion in Ecuador v USA), at para 32 
66 Dolzer & Schreuer, at p 33; Enron v Argentina, at para 25.  
67

 Zekos, at p 476. 
68 Crawford, at p 101-102. 
69 Zekos, at pp 483, 489. 
70 Crawford, at p 102. 
71 Dutson, Moody & Newing, at p 48. 
72 Dutson, Moody & Newing, at p 48. 
73 Crawford, at p 101-102.  
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parties.
74

  The PCA Tribunal’s decision thus only applies between Corellia and Dagobah 

with regards to sovereign bonds under dispute following the 2001 economic crisis. 

50. Further, following stare decisis would infringe on the SCC Tribunal’s autonomous 

interpretative powers,
75

 as each tribunal is independent and free to adopt or discard the 

views adopted in other decisions.
76

 The arbitral tribunal’s main concern and fundamental 

purpose is not to develop consistent jurisprudence,
77

 but to "resolve [a particular] dispute 

between [two] Parties in a reasoned and persuasive manner."
78

 

51. In the present case, following the PCA Tribunal’s decision would amount to amending 

the Corellia-Dagobah BIT to include sovereign bonds as investment in violating the 

principle that investment tribunals must adjudicate each dispute independently with no 

regard for stare decisis. 

3. The PCA Tribunal’s decision is not res judicata with regards to the present case  

52. The SCC Tribunal’s jurisdiction is not affected by the PCA Tribunal’s decision because it 

is not res judicata with regards to the present case. 

53. According to a fundamental principle of international law derived from domestic law, the 

same claim cannot be raised and adjudicated twice,
79

 nor can an investor "look for 

different conclusions about whether the host State has breached its treaty obligation and 

whether compensation should be granted."
80

 The criteria for determining whether res 

judicata exists between a final award and subsequent proceedings are: (i) the identity of 

parties, (ii) the fact that it is the same subject matter, and (iii) that the proceedings are 

approached on the same legal grounds.
81

 In addition, there is no res judicata when: 

State-State arbitration [does] not cover a particular legal ground or fails 

to address the losses of some of the investors [in which case] the 

                                                
74 Dolzer & Schreuer, at p. 33.  
75

 AES v Argentina, at para 30. 
76 AES v Argentina, at para 30. 
77 Musurmanov, at p 117.  
78 Romak v Uzkebistan, at  para 171. 
79 Martinez-Fraga & Samra, at p 421. 
80 Lo, at p 24. 
81 Martinez-Fraga & Samra, at p. 421. 
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unhandled legal ground or the unaddressed investors should be the 

eligible subject matter or complaining parties in the later proceedings.
82

  

54. In this instance, the three criteria necessary to establish res judicata are not met. In 

addition to taking place between a different set of parties, the PCA Tribunal’s decision 

fails to specifically address Claimant’s sovereign bonds, since they were issued after the 

PCA Tribunal’s decision.
83

 In fact, Claimant’s sovereign bonds exist in their current state 

following the enactment of the SRA, 9 years after the PCA Tribunal’s decision was 

rendered.
84

 Because Claimant’s dispute concerns the bonds issued after the PCA 

Tribunal’s decision, the present dispute does not cover the same legal grounds.
85

 Most 

importantly, Claimant’s losses following the SRA enactment were not addressed in the 

PCA Tribunal’s Decision, since these sovereign bonds were issued after the Decision was 

rendered.
86

 These facts provide jurisdiction to the SCC Tribunal.  

III. THE SOVEREIGN BONDS’ FORUM SELECTION CLAUSE BARS THE SCC TRIBUNAL’S 

JURISDICTION  

55. The SCC Tribunal cannot decide on the merits of this case because Claimant’s sovereign 

bonds contain a valid exclusive forum selection clause establishing that "any dispute 

arising from or relating to this contract will be exclusively resolved before the Courts of 

Dagobah."
87

 By consenting to this forum selection clause, Claimant and Dagobah, parties 

to the sovereign bonds’ contract, designated a specific and exclusive dispute settlement 

procedure for all disputes regarding the sovereign bonds. This forum selection clause 

prevails over the Corellia-Dagobah BIT’s suggestion of dispute settlement fora because 

(1) Dagobah’s courts have exclusive jurisdiction to hear disputes on Calrissian’s 

sovereign bonds, and because (2) Claimant waived its right to international arbitration.  

                                                
82 Lo, at p 24.  
83 Uncontested facts, at para 9; Procedural Order 2, at para 11. 
84 Uncontested facts, at para 11; Procedural Order 2, at para 11. 
85 Procedural Order 2, at para 11. 
86 Procedural Order 2, at para 11.   
87 Procedural Order No 2, at para 16.  
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1. Dagobah’s courts have exclusive jurisdiction to hear disputes on Calrissian’s 

sovereign bonds  

56. The SCC Arbitral Tribunal is not the appropriate forum to resolve Claimant’s dispute 

because (A) Claimant’s request is purely contractual in nature (B) its sovereign bonds’ 

forum selection clause reflects Claimant and Dagobah’s agreement to submit disputes to 

Dagobah’s courts exclusively, (C) the old bonds’ forum selection applies because the 

parties consented to it, and (D) the sovereign bonds’ contract is lex specialis with regard 

to the Corellia-Dagobah BIT. 

A. Claimant made a purely contractual claim  

57. The SCC Tribunal cannot hear Claimant’s request because it is of a purely contractual 

nature. It is for the Tribunal to decide whether the claim is contractual,
88

 and not 

Claimant. Indeed, it is crucial that arbitral tribunals distinguish contract claims from 

treaty claims as only treaty claims fall under an arbitral tribunal’s jurisdiction.
89

  

International treaty-based arbitration may only displace a national legal order when there 

is a breach of international law,
90

 and when the "essential basis of a claim […] is a breach 

of contract,"
91

 the contractual forum selection clause applies. 

58. As explained in the first argument of Dagobah’s memorial, sovereign bonds are not an 

investment under the Corellia-Dagobah BIT.
92

 In addition, Claimant’s request is based 

solely on the changes brought to the terms of the sovereign bonds’ contract, in particular 

the addition of a CAC clause and the diminished value of the bonds.
93

 Claimant’s 

sovereign bonds are governed by a contract between Dagobah and Claimant, which was 

amended by the SRA, a domestic law,
94

 not international law. Thus, Claimant’s request is 

purely contractual and must be interpreted in accordance with Dagobah’s domestic laws 

and within Dagobah’s domestic legal system.
95

  

                                                
88 Procedural Order No. 1, at para 4, 
89

 Wendlandt, at para 536. 
90 AES v Argentina, at para 92, 94.  
91 Vivendi v Argentina (Annulment), at para 98. 
92 See Part I. 
93 Request for Arbitration, at para 17 
94 Uncontested Facts, at para 22 
95 Response to Request for Arbitration, at para 9. 
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B. The sovereign bonds’ forum selection clause reflects Claimant and Dagobah’s 

agreement to submit disputes to Dagobah’s courts exclusively  

59. The SCC Tribunal does not have jurisdiction to hear Claimant’s dispute on the merits 

because Claimant and Dagobah expressed, in the sovereign bonds’ forum selection 

clause, their wish to have all disputes concerning the bonds submitted exclusively to 

Dagobah’s courts. The bonds’ forum selection clause establishes that "any dispute arising 

from or relating to this contract will be exclusively resolved before the Courts of 

[Dagobah] [emphasis added]."
96

  

60. In SGS, the Tribunal held that arbitrators "should not exercise [their] jurisdiction over a 

contractual claim when the parties have already agreed on how such a claim is to be 

resolved, and have done so exclusively [emphasis added]."
97

 With regards to BITs, the 

SGS Tribunal explained that the "general provisions of BITs should not, unless clearly 

expressed to do so, override specific and exclusive dispute settlement agreements made in 

the investment contract itself […]."
98

 Since nothing in the Swiss-Philippines BIT 

explicitly overrode contractual forum selection clauses,
99

 the Tribunal redirected SGS’s 

claim to the Philippine courts.
100

  In the same vein, in the seminal North American 

Dredging Company of Texas case, the Tribunal held that "where a claimant has expressly 

agreed in writing […] he will have resort to local tribunals, [and] be held bound by his 

contract and the Commission will not take jurisdiction of such claim".
101

  

61. In this instance, Dagobah and Claimant have explicitly agreed to submit all disputes 

related to Calrissian’s sovereign bonds to Dagobah’s national courts exclusively.
102

 

Indeed, the Corellia-Dagobah BIT is but a framework for investments designed to 

support and supplement, not to override or replace, subsequent investment contracts. 

Calrissian has expressed its consent to the sovereign bonds’ forum selection clause in 

purchasing them,
103

 and although the Corellia-Dagobah BIT confers a wide jurisdiction to 

                                                
96 Procedural Order No. 2, at para 16. 
97

 SGS v Philippines, at para 155. 
98 SGS v Philippines, at para 134. 
99 SGS v Philippines, at para 143. 
100 SGS v Philippines, at para 155. 
101 North American Dredging v USA, at para 23.  
102 Procedural Order No. 2, at para 16. 
103 Uncontested Facts, at para 11. 
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arbitral tribunals regarding Investor-State disputes,
104

 it does not explicitly prevent parties 

to a contract from setting their own terms for dispute settlement.
105

 Thus, Calrissian is not 

bound ab exteriore to not abide by its contractual commitments.
106

  

C. The application of the old bonds’ forum selection clause respects the parties’ 

consent   

62. Based on the consent of the parties to exclusively direct disputes in relation with 

Claimant’s sovereign bonds to the Courts of Dagobah, the old bonds’ forum selection 

applies. On 28 May 2012, in the exercise of its sovereign powers, Dagobah enacted the 

SRA, amending the bonds’ terms, including the original forum selection clause.
107

 The 

forum selection clause of the bonds Post-SRA was amended to refer to the Courts of 

Yavin,
108

 a State party to the 1958 United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards.
109

  However, because Claimant refused the 

restructuring offer and thus has not given its consent to the new forum selection clause, 

the Courts of Dagobah have exclusive jurisdiction to hear disputes between Claimant and 

Dagobah, including the current dispute. 

D. The sovereign bonds’ contractual forum selection clause is lex specialis   

63. The sovereign bonds’ contractual forum selection clause must be given full effect 

because it is lex specialis in governing a specific contract between Claimant and 

Dagobah.   

64. The generalia specialibus non derogant principle, which favors the application of a 

specific provision over a general one, must be observed. In this regard, Schreuer agrees 

that, "[a] document containing a dispute settlement clause which is more specific in 

relation to the parties and to the dispute should be given precedence over a document of 

more general application [emphasis added]."
110

 The generalia specialibus non derogant 

is consistent the fact that bilateral investment treaties are but a "framework" destined to 
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"support and supplement, not to override or replace" investment contracts with a Host 

state.
111

  

65. In this instance the sovereign bonds’ forum selection clause applies specifically to "any 

dispute[s] relating to this contract [emphasis added],"
 112

 while the Corellia-Dagobah BIT 

allows Investor-State arbitration for "any legal dispute between an investor of one Party 

and the other Party in connection with an investment."
113

 An interpretation of the 

Corellia-Dagobah BIT’s preamble according to the principles set out in the VCLT shows 

the Parties’ desire
114

 "to promote greater economic cooperation" in a broad sense rather 

than targeting individual contracts.  

2. Claimant waived its procedural right to international arbitration   

66. Claimant waived its procedural right to resort to international arbitration when it 

purchased its sovereign bonds and accepted the bonds’ exclusive forum selection clause.  

67. An investor’s procedural right to investment arbitration can be waived.
115

 In fact, by 

agreeing to an exclusive contractual forum selection clause, an individual or investor 

implicitly waives "its right to international arbitration under a bilateral investment 

treaty."
116

 In addition, Spiermann affirms that: 

[i]nternational law specifies no requirements as to the form of a waiver 

and does not exclude the possibility of a waiver of individual rights 

arising under international law having the form of a contract clause, just 

as such a clause may constitute a waiver of immunity on the part of the 

host state.
117

 

68. Claimant purchased sovereign bonds over ten years after the Corellia-Dagobah BIT was 

signed. At that time, Claimant knew, or should have known, of the Corellia-Dagobah 

BIT’s Investor-State dispute mechanism. Nevertheless, Claimant agreed to the bonds’ 

contract knowing that it included an exclusive forum selection clause for the settlement of 

future disputes "arising from or related to" the bonds. By doing so, Claimant agreed to 
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the legality and validity of the bonds’ contract. Consequently, Claimant’s consent to the 

forum selection clause resulted in it waiving its right to international arbitration under the 

Corellia-Dagobah BIT.  
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ARGUMENTS ON MERITS 

69. Dagobah submits that (IV) it did not breach its obligations of Fair and Equitable 

Treatment. In the alternative, Dagobah’s sovereign debt restructuring measures (V) 

Dagobah’s sovereign debt restructuring measures were necessary to safeguard Dagobah’s 

essential security interests and therefore alleged breaches of the Corellia-Dagobah BIT 

are exempted of consequences. 

IV. DAGOBAH DID NOT BREACH ITS OBLIGATIONS OF FAIR AND EQUITABLE TREATMENT   

70. Upon establishing that (1) The Fair and Equitable Treatment standard in the Corellia-

Dagobah BIT is the Minimum Standard of Treatment, and (2) its content, Dagobah 

maintains that its restructuring measures were (A) not arbitrary, but (B) in fact 

reasonable. Furthermore, (C) legitimate expectations are not protected under MST. In the 

event that the SCC Tribunal finds legitimate expectations to fall under the MST, Dagobah 

contends that it did not create legitimate expectations towards Claimant. 

1. The Fair an Equitable Treatment standard in the Corellia-Dagobah BIT is the 

Minimum Standard of Treatment  

71. The Tribunal must apply the international minimum standard of treatment when applying 

the FET from Article 2(2) of the Corellia-Dagobah BIT. Deviation from this 

interpretation would create obligations which were not intended by the Parties in the 

Corellia-Dagobah BIT. 

72. Article 2(2) of the Corellia-Dagobah BIT reads as follow:  

Investments of each Party or of nationals of each Party shall at all times 

be accorded fair and equitable treatment and shall enjoy full protection 

and security in the territory of the other Party.
118

  

73. This FET clause must be interpreted in accordance with the VCLT.
119

 Article 31(1) of the 

VCLT sets out,  

                                                
118 Corellia-Dagobah BIT, art 2(2). 
119 VCLT, art 31.  
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[a] treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context 

and in light of its object and purpose.
120

 [Emphasis added] 

74. The Corellia-Dagobah BIT was drafted in 1992,
121

 and the ordinary meaning of FET 

clauses during the period reflected the minimum standard.
122

 The OECD addressed the 

inclusion of the MST in FET on two occasions.
123

 It was first established in 1967 in the 

Draft Convention on the Protection of Foreign Property and Resolution of the Council of 

the OECD on the Draft Convention that, 

[t]he phrase ‘fair and equitable treatment’, customary in relevant bilateral 

agreements, […] conforms in effect to the “minimum standard” which 

forms part of customary international law.
124

  

75. This Draft convention was reflective of the "collective view and dominant trend" and 

"influenced the pattern of deliberations on foreign investments."
125

 This principle was 

reiterated in OECD countries’ 1984 draft of the Intergovernmental Agreements Relating 

to Investment in Developing Countries.
126

 In both documents the work was "based on 

state practice and literature."
127

  

76. In Genin, the Tribunal concluded that the FET clause contained in the US-Estonia 1994 

BIT represented "indeed, a minimum standard." [Emphasis in original]
128

 Thus, 

illustrating a conventional intent of FET to be reflective of the MST. 

77. Thus, the two state parties entered into the Corellia-Dagobah BIT during this distinct 

period when State practices applied the MST as the standard for FET. Thus, the FET 

clause of Article 2 of the Corellia-Dagobah BIT reflects the MST.  

2. The content of FET as minimum standard  

78. As established in Neer, to breach the MST, government actions need to  

                                                
120 VCLT, art 31(1).  
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amount to an outrage, to bad faith, to willful neglect of duty, or to an 

insufficiency of governmental action so far short of international 

standards that every reasonable and impartial man would readily 

recognize its insufficiency.
129

  

Although the MST has evolved since Neer, it has not expanded to include new elements 

such as legitimate expectations.
130

 The evolution rests in the fact that although what we 

find shocking or egregious may have changed over time, "these terms still convey a 

message that only very serious instance of unfair conduct can be held in breach of the 

MST."
131

  

79. The Tribunal in Waste Management II made a respectable attempt to a make a synthesis 

of the FET standard. They summarized the state of current arbitral awards on the subject 

as follow:  

taken together, the S.D. Myers, Mondev, ADF and Loewen cases suggest 

that the minimum standard of treatment of fair and equitable treatment is 

infringed by conduct attributable to the State and harmful to the claimant 

if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is 

discriminatory and exposes the claimant to sectional or racial prejudice, 

or involves a lack of due process leading to an outcome which offends 

judicial propriety—as might be the case with a manifest failure of 

natural justice in judicial proceedings or a complete lack of transparency 

and candour in an administrative process. [Emphasis added]
132

  

80. In Glamis, the Tribunal defined the current FET standard as follow: 

that a violation of the customary international law minimum standard of 

treatment, […], requires an act that is sufficiently egregious and 

shocking—a gross denial of justice, manifest arbitrariness, blatant 

unfairness, a complete lack of due process, evident discrimination, or a 

manifest lack of reasons—so as to fall below accepted international 

standards and constitute a breach.
133

 [Emphasis added] 

81. These decisions were rendered in a NAFTA context after the State Parties issued an 

interpretative note on the FET clause in NAFTA.
134

 Nevertheless, the content of the MST 
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established in Glamis and Waste Management II is followed outside of the NAFTA 

sphere.
135

  

82. These definitions demonstrate that the elements developed in Neer remain the 

characteristics of FET in customary international law. These include manifest 

arbitrariness; gross injustice and unfairness; considerable lack of due process.
136

 

Furthermore, while MST has evolved, Tribunals "nevertheless pay considerable 

deference to the State and maintain a high threshold for a breach of the standard."
137

 The 

Tribunal must be mindful of this deference, as the Corellia-Dagobah BIT objective is not 

to prevent Dagobah from legislating in its public interest.
138

 Investors’ interests must be 

balanced with those of the State.
139

 The contentious characteristics of MST in this case 

will be examined next. 

A. Dagobah’s measures were not arbitrary  

83. Claimant’s allegation that "retroactive effect given to the collective action mechanism 

adopted in the SRA" violated Article 2 of the Corellia-Dagobah BIT is unfounded.  

84. An arbitrary measure is a decision that is dependent on "individual discretion" and 

"founded on prejudice or preference rather than on reason and fact."
140

 The measure in 

this case, the enactment of the SRA, was part of the IMF’s suggested measures in order to 

reduce Dagobah’s debt-to-GDP ratio.
141

 The SRA was linked to a distinct objective: to 

remedy the financial crisis by accepting a bailout, which was only accessible if Dagobah 

successfully implemented a debt restructuration.
142

  

85. Furthermore, the reduction of the bonds’ face value was not prejudicial or preferential as 

all bondholders suffered equal losses regardless of nationality.
143

 Thus, Dagobah’s 

restructuring measures were not arbitrary. 
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B. Dagobah’s measures were reasonable  

86. Claimant argues that "the retroactive effect given to the collective action mechanism 

adopted in the SRA and the Respondent’s ensuing restructuring of its sovereign debt" is a 

violation of the FET clause as it is ‘unreasonable’.
144

 Respondent did not breach FET 

with the implementation of the SRA because this measure was not ‘unreasonable’.  

87. There are two elements to consider before concluding a measure is unreasonable: (1) "the 

existence of a rational policy," and the (2) "reasonableness of the act of the state in 

relation to the policy."
145

 The key is whether a correlation can be established between the 

measure taken by the state and the public policy objective.
146

 Dagobah adopted the SRA 

in an attempt to "reduce its debt-to-GDP ratio to a more acceptable level."
147

 As a result 

of implementing this exchange offer suggested by the IMF, Dagobah received a US$ 150 

billion bailout as well as having some of its outstanding debt written off.
148

 The SRA was 

a rational policy with a public interest objective. Dagobah’s measures cannot be qualified 

as unreasonable. 

C. Legitimate expectations  

88. As legitimate expectations are not protected under the MST,
149

 Claimant’s argument that 

legitimate expectations were violated is unfounded.
150

 The standard has not evolved to 

include legitimate expectations
151

 and there is no legal basis to include them either.
152

 

Claimant would have to provide evidence of State practice and opinio juris to 

demonstrate the inclusion of legitimate expectations in the MST.
153

 This was not done in 

this case therefore the MST is applicable. The Tribunal should not depart from the 

customary elements and threshold established in Glamis and Waste Management.
154

 The 
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Tribunal must apply the MST in its current form and refrain from creating new 

obligations not set by the Corellia-Dagobah BIT. 

3. If the Tribunal finds that legitimate expectations are part of MST, Dagobah did not 

create any  

89. Dagobah did not create legitimate expectations towards Claimant. Legitimate 

expectations can arise out of direct government guarantees;
155

 however, such 

expectations are limited to the circumstances of the investment.
156

 In this case, the 

investment relationship between Dagobah and the bondholders is contractual. While 

legitimate expectations can be created by contractual commitments, the breach of a 

contract does not automatically amount to a breach of legitimate expectations. As 

specified by Schreuer, "not every legitimate expectation under a contract may be 

similarly legitimate under an investment treaty."
157

 In addition, he contends, "a simple 

breach of contract is part of normal business risk and does not violate the FET 

standard."
158

 Furthermore, the Tribunal in Waste Management concluded that,  

the persistent non-payment of debts by a municipality is not to be equated 

with a violation of [FET], provided that it does not amount to an outright 

and unjustified repudiation of the transaction.
159

  

90. In the case at hand, Dagobah did not cancel the contract but instead created an "exchange 

offer [which] observed the IMF’s policies regarding sovereign debt restructuration."
160

  

91. Furthermore, in LG&E Energy, the Tribunal specified that the application of legitimate 

expectations must take into consideration that an "investor’s fair expectations cannot fail 

to consider parameters such as business risk or industry’s regular patterns."
161

 Therefore, 

even if the Tribunal was to conclude that the SRA ruptured the contractual agreement 

between Dagobah and the bondholders, this does not necessarily amount to a breach of 
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legitimate expectations. This form of contractual breach, if a breach existed, would be 

considered part of the normal risk of business, that is the risk of non-payment.
162

  

92. For the aforementioned reasons, the Respondent seeks the dismissal of the Claimant’s 

argument because Dagobah did not breach Article 2 of the Corellia-Dagobah BIT. 

V. DAGOBAH’S MEASURES WERE NECESSARY AND JUSTIFIED   

93. The measures taken by Dagobah to restructure its sovereign debt following the 2010 

economic crisis were necessary to preserve its essential security interests. As such, the 

measures (1) do not constitute a treaty breach according to the non-precluded measures 

("NPM") clause found in Article 6 of the Corellia-Dagobah BIT. In the alternative, (2) 

necessity as a circumstance precluding wrongfulness under customary international law 

(herein after "defense of necessity") excuses Dagobah’s treaty breach.  

94. These two defenses are different in scope and authority: 

The NPM provision is a primary legal rule that limits the applicability of 

an international treaty with respect to certain types of conduct. Thus, as 

long as the relevant act falls within the scope of the provision, there is no 

breach. On the other hand, the CIL state of necessity is a secondary legal 

rule that relieves liability after the fact. Thus, it provides a justification 

after assuming that there is a breach.
163

 

95. Dagobah was justified in taking the measures whether it is viewed as an act compliant 

with the BIT or as a defense to a breach. But as both arguments rely on different 

principles, the Tribunal ought to analyze each separately. The CMS, Enron and Sempra 

decisions were each heavily criticized by their respective Annulment Committees, 

subsequent decisions and scholars for failing to distinguish between treaty-based and 

custom-based defenses of necessity.
164

  

1. Dagobah’s actions are protected by the Corellia-Dagobah BIT’s NPM clause   

96. Dagobah’s sovereign debt restructuring measures fall under the NPM provision found in 

Article 6(2) of the Corellia-Dagobah BIT, which provides: 
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[n]othing in this Treaty shall be construed […] to preclude a Party from 

applying measures that are necessary for the fulfillment of its obligations 

with respect to the maintenance or restoration of international peace or 

security, or the protection of its own essential security interests 

[emphasis added].    

97. NPM clauses exist in BITs to allow parties to be released from their treaty obligations 

under specific situations when their essential security interests are at stake.
165

 Upon 

proving that (A) the Corellia-Dagobah BIT’s NPM clause is self-judging, Dagobah 

contends that (B) its essential security interests were at stake and that (C) Dagobah’s 

sovereign debt restructuring measures were necessary to protect these interests.   

A. The Corellia-Dagobah BIT’s NPM clause is self-judging  

98. The Corellia-Dagobah BIT’s NPM clause found in Article 6(2) is applicable to 

Dagobah’s sovereign debt restructuring measures because the clause is implicitly self-

judging and because Dagobah acted in good faith when taking the measures. 

99. In determining whether an NPM clause applies to a particular situation, it is well 

established that the review standard is whether the party acted in ‘good faith’ in invoking 

the NPM.
166

 Because of the political nature of NPM clauses, the State is best placed to 

determine whether its measures fall under the clause.
167

 As Burke-White points out, NPM 

clauses are implicitly self-judging because of their political nature and the risk of 

international arbitral tribunals ‘second-guessing’ domestic policies.
168

  

100. The good faith criterion is twofold. The State must prove (i) that it engaged in "honest 

and fair dealing" and (ii) that there is a "rational basis for the assertion of the NPM 

provision."
169

 Dagobah fulfilled both criteria and therefore acted in good faith while 

conducting its sovereign debt restructuring.  

101. First, it was honest and fair in adopting measures recommended by the IMF
170

 in order to 

secure an IMF-sponsored bailout to address Dagobah’s unsustainable debt.
171

 The SRA 
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was enacted following the IMF’s recommendation with the objective to prevent the 

collapse of Dagobah’s economy
172

 and to "reduce [Dagobah’s] debt to a sustainable level 

and […] regain access to the world’s capital markets."
173

 In doing so, Dagobah invited 

shareholders to negotiate its debt restructuring,
174

 which is also proof of its good faith.  

102. Second, Dagobah had an objective rational basis to invoke the NPM clause because its 

sovereign debt restructuring measures were prompted by the IMF.
175

 Thus, the Corellia-

Dagobah BIT’s NPM clause applies because the good faith review standards are met. 

B. Dagobah’s essential security interests were at stake  

103. Dagobah’s motive for conducting its sovereign debt restructuring was the protection of 

the state’s essential interests. The notion of ‘essential security interests’ in the Corellia-

Dagobah BIT must be interpreted in accordance with the VCLT.
176

  

104. Many treaties employ the term ‘essential security interests’
177

 in ways applicable to 

Dagobah’s situation. The arbitral tribunals in Investor-State disputes arising out of the 

recent Argentine economic crisis have most recently interpreted it
178

—the U.S.-Argentina 

BIT includes an NPM clause also referring to ‘essential security interests’.
179

 In CMS, 

although claimants contended that essential security interests were limited to "war, 

natural disaster and other situations threatening the existence of the State,"
180

 the Tribunal 

said that essential security interests can include "major economic emergencies."
181

 

Likewise, tribunals in LG&E, Enron and Sempra also observed that essential security 

interests can include major economic emergencies.
182

  

105. Similar to Dagobah, between December 2001 and April 2013, the Argentine state was not 

solely experiencing "economic problems or business cycle fluctuation," but suffered the 
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"highest degree of public disorder."
183

 Thus, the LG&E Tribunal found that Argentina 

was, for a year and half, in an economic crisis that justified its taking measures "to 

maintain public order and protect its essential security interests."
184

  

106. Upon enacting the SRA and conducting its sovereign debt restructuring, Dagobah found 

itself in an almost identical state of emergency menacing its essential security interests. 

After the 2010 recession, the IMF deemed Dagobah’s skyrocketing US$400 billion 

sovereign debt "unsustainable" and required a US$150 billion bailout to bring it back to 

"a more acceptable level."
185

 In addition, Dagobah’s public services "were on the verge 

of being compromised,"
186

 and there were "demonstrations and social unrest" as 

unemployment rates dramatically increased.
187

 The events show that Dagobah’s political, 

social and economic spheres were threatened to the point of compromise, creating the 

conditions where the country’s essential securities were endangered. 

C. Dagobah’s measures were necessary  

107. The SRA adoption was necessary to preserve Dagobah’s essential security interests. 

Necessary measures are fact-dependent and evaluated within the circumstances and the 

scope of a crisis.
188

  

108. The Continental Casualty and LG&E Tribunals’ definition of what is ‘necessary’ under 

the U.S.-Argentina BIT’s NPM provision
189

 encompasses the actions Dagobah took to 

protect its essential security interests. Upon evaluating whether Argentina’s measures 

following the economic crisis were "apt to and did make such a material or a decisive 

contribution [emphasis added]" to protect its essential security interests,
190

 the 

Continental Casualty Tribunal made the following assessment:  

In general terms, within the economic and financial situation of 

Argentina towards the end of 2001, the Measures at issue […] were in 

part inevitable, or unavoidable, in part indispensable and in any case 
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material or decisive in order to react positively to the crisis, to prevent 

the complete break-down of the financial system, the implosion of the 

economy and the growing threat to the fabric of Argentinean society and 

generally to assist in overcoming the crisis. In the Tribunal’s view, there 

was undoubtedly ‘a genuine relationship of end and means in this 

respect’.
191

 [Emphasis added] 

109. The Continental Casualty Tribunal asserted that Argentina had no "reasonably available 

alternatives" yielding an "equivalent contribution" to the protection of its essential 

security interests.
192

 In so doing, the LG&E Tribunal warned against "pass[ing] judgment 

upon Argentina’s economic policy [and censoring] Argentina’s sovereign choices as an 

independent state," which is not an arbitral tribunal’s mandate.
193

 

110. Similarly, the Tribunal in LG&E considered that Argentina’s Emergency Law was 

legitimate and a "swift, unilateral action against the economic crisis that was necessary at 

the time."
194

 Further, it pointed out that U.S. investors had "not provided any reason as to 

why such measure would not provide immediate relief from the crisis."
195

  

111. Dagobah’s sovereign debt restructuring measures contributed to protecting its essential 

security interests at the time in a way that showed "a genuine relationship of end and 

means."
196

 As a matter of fact, Dagobah’s measures were taken "in efforts to reduce its 

debt down to sustainable levels without compromising the basic functions of the State 

and to regain access to the world’s capital markets"
197

 because "some public services 

were on the verge of being compromised [and] Dagobah was not able to generate enough 

revenues for servicing its debt without compromising or defaulting [emphasis added]."
198

 

Enacting the SRA and conducting a sovereign bonds restructuring allowed Dagobah to 

benefit from the IMF US$150 billion bailout offer.
199

 As a result, "the official debt was 
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restructured [and] the creditor countries agreed to write off some of the outstanding 

debt."
200

  

2. In any case, the responsibility of Dagobah is precluded because of necessity  

112. If the Tribunal were to determine that Dagobah’s sovereign bond restructuring measures 

do not fall under the protection of the Corellia-Dagobah BIT’s NPM clause, Dagobah is 

still exonerated from liability because of necessity as a circumstance precluding 

wrongfulness under CIL ("defense of necessity").
201

 Article 25 of the International Law 

Commission ("ILC") 2001 Draft Articles on the Responsibility of States for 

Internationally Wrongful Acts ("ILC Articles"), which reflects the CIL defense of 

necessity, states in pertinent parts: 

Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation 

of that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a 

grave and imminent peril; and  

(b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community 

as a whole.  

In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if […] the State has contributed to the situation 

of necessity. [Emphasis added]
202

 

113. Dagobah fulfills the requirements for the CIL defense of necessity because (A) its 

sovereign debt crisis was a grave and imminent peril, (B) Dagobah’s essential interests 

were at stake and (C) Dagobah’s measures were the only way to protect these interests. 

Further, Dagobah’s measures (D) neither impaired the essential interests of another State 

(E) nor substantially contributed to its state of necessity.  
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A. Dagobah’s sovereign debt crisis was a grave and imminent peril   

114. Dagobah’s sovereign debt crisis was a grave and imminent peril. The notion of ‘peril’ 

under Article 25 of the ILC Articles must be objectively established on the basis of the 

evidence reasonably available at the time, and the peril cannot yet have occurred.
203

  

115. Dagobah was faced with the grave and imminent peril of social, economic and political 

collapse if it could not secure the US$150 billion bailout.
204

 As mentioned above, its 

"public services were on the verge of being compromised."
205

 Dagobah could only avoid 

the peril through restructuring its sovereign debt as suggested by the IMF.
206

 As a result 

of these sovereign bonds restructuring measures, Dagobah received the much sought-

after IMF bailout and thus "the official debt was restructured […] the creditor countries 

agreed to write off some of the outstanding debt."
207

 

B. An essential interest of Dagobah was at stake  

116. Dagobah conducted sovereign debt restructuring measures because an essential interest 

was endangered. Although similar, the ‘essential interest’ referred to in the second 

requirement of Article 25 of the ILC Articles is broader that the ‘essential security 

interests’ mentioned in the Corellia-Dagobah BIT, because as opposed to the latter, it 

does not include the word ‘security’, and thus imposes a lower threshold in that regard.
208

 

Sloane asserts that "the essential interests cognizable under Article 25 include more than 

the existential interests recognized by classical international law," [emphasis added] and 

therefore include the economic survival of the state.
209

  

117. The LG&E tribunal held that the essential interests of Argentina were threatened in 

December 2001,
210 

in circumstances similar to what happened in Dagobah. It held that the 

"economic, financial or those interests related to the protection of the State against any 

danger seriously compromising the internal and external situation of the State, could be 

                                                
203 ILC Articles, art 25.  
204

 Uncontested facts, at para 16. 
205 Procedural Order 2, at para 20. 
206 Uncontested facts, at para 16. 
207 Procedural Order 2, at para 19. 
208 Sloane, at p 464.  
209 Sloane, at p 486.  
210 LG&E v Argentina, at para 231. 
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essential interests."
211

 Argentina, like Dagobah, faced an extremely serious threat to its 

existence, its political and economic survival, to the possibility of maintaining its 

essential services in operation, and to the preservation of its internal peace.  

C. Dagobah’s sovereign debt restructuring measures were the only way to protect its 

essential interests  

118. Dagobah’s sovereign debt restructuring was the only reasonable way for Dagobah to 

protect its essential interest against the grave and imminent peril of its economic collapse. 

The only options were “default or restructuring”.
212

 It is perfectly proportional and 

reasonable to choose restructuring (i.e. paying less) rather than not paying at all or not 

meeting payment deadlines especially given the existence of the parri passu clause in the 

bonds. While there is broad agreement that major economic crisis or emergencies would 

fall within the scope of essential interests and necessity, it is not clear in the case of 

economic emergencies whether the mere availability of few other alternatives, which the 

State does not want to pursue in its judgment, would defeat the application of the 

necessity plea. It seems that the only viable solution lies in the deployment of the tests of 

proportionality as suggested by the number of writers.
213

 

119. The alleged breach of the Corellia-Dagobah BIT was the only way to safeguard an 

essential interest against a grave and imminent peril. Since Dagobah was on the verge of 

an economic breakdown, other measures would have been "impracticable or speculative 

as to their effects."
214

 Dagobah at all times acted responsibly to avoid a financial crisis 

by, inter alia, following the recommendations of the IMF. The measures taken by 

Dagobah provided timely relief from the crisis affecting Dagobah.
215

  

D. Dagobah’s sovereign debt restructuring measures did not seriously impair an 

essential interest of another state.  

120. Dagobah did not seriously impair an essential interest of another State. This requirement 

must be read in accordance with Article 31 of the VCLT. The scope of "essential interest" 

was explained above. It would be inconceivable that every time an investor is affected by 
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212 Procedural Order 2, at 20. 
213 Subramanian, at p 87. 
214 Continental Casualty, at para 198. 
215 Procedural Order 2, at 20. 
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the sovereign action of a State requiring protecting its essential interest it would… The 

context surrounding the very nature of international law is one of inter-States relations. 

What Claimant alleges to be a breach of international obligation is of a "lesser weight or 

urgency"
216

 than the essential interest threatened by the peril Dagobah was facing.  

121. Corellia’s essential interests were not affected by Dagobah’s sovereign debt restructuring. 

Conformity with Article 25 requires that the "measures adopted must not seriously impair 

an essential interest" of another State, or of the international community; thus they must 

outweigh all other considerations on a reasonable assessment of the competing 

interests.
217

 In the present case, the Claimant, invokes prejudice to its interests as an 

investor. Claimant is not a state, but rather a Corellian hedge fund. Despite the effect of 

the SRA on Claimant’s bonds, Dagobah did not seriously impair Claimant’s security 

interests. In fact, the benefits of the actions taken by Dagobah exceeded any harm to 

investors, and thus, justify it.  

E. Dagobah did not substantially contribute to its state of necessity  

122. Dagobah did not substantially contribute to its state of necessity, and is thus not barred 

from using the CIL’s defense of necessity. The ILC Commentaries provide that to be 

barred from invoking the defense of necessity, a State’s "contribution to the situation of 

necessity must be sufficiently substantial and not merely incidental or peripheral."
218

 

Indeed, a de minimis threshold for contribution is not sufficient.
219

 

123. Arbitral tribunals have confirmed the standard of ‘substantial contribution’ for barring a 

state from invoking the necessity defense.
220

 The Tribunal in Continental Casualty 

pointed out that: 

the economic and exchange policies whose ultimate unsustainability led 

to the crisis were regarded as sound economic policies which had been 

beneficial for years […] It had been recommended by the IMF and 

                                                
216 ILC Articles Commentaries, art 25. 
217 Gabcikova-Nagymaros (Hungary v Slovakia), at 58; ICL Articles at p 84. Sempra v. Argentina, at para 352; 

Sloane, at p 458. 
218 2001 ILC Yearbook, at p 84, para 20. 
219 Sloane, at p 489. 
221 Sempra v Argentina, at para 354; CMS v Argentina, at para 328.  
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received its massive financial assistance, as well as the political support 

of the United States. [Emphasis added]
221

  

In this context, Argentina was not held to have contributed to its state of necessity.
222

 

124. Similarly, Dagobah did not substantially contribute to its state of necessity. In 2010, 

Dagobah’s debt was unsustainable as a consequence of the financial crisis that affected 

many nations around the world.
223

 In addressing its sovereign debt crisis, Dagobah 

followed the IMF’s recommendations.
224
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PRAYER FOR RELIEF 

 

Dagobah respectfully requests that this Tribunal adjudge and declare that: 

i. This Tribunal lacks jurisdiction because the dispute is not relating to an investment pursuant to 

Article 1 of the Corellia-Dagobah BIT; 

ii. The PCA Tribunal’s decision has no effect on the current proceedings; 

iii. The valid and exclusive forum selection clause in the sovereign bonds’ contract bars this 

Tribunal’s jurisdiction; 

iv. Dagobah has not breached its FET obligations pursuant to Article 2(2) of the BIT; 

v. No breach of the treaty occurred because Dagobah was in a state of necessity.  
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