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Statement of Facts 
Parties Involved 

 

1) Federal Republic of Dagobah (“Dagobah” or “Respondent”) is a sovereign nation that 

is deemed an emerging market.  

2) Calrissian  &  Co.,  Inc.  (“Clarissian  Fund”  or  “Claimant”),  Claimant is a hedge 

fund incorporated in, and in accordance with the laws of, the Corellian Republic, which has 

acquired a number of sovereign bonds issued by Respondent  

BIT/First Economic Crash 

3) Dagobah  has  always  had  close  diplomatic  and  economic  relationships  with  its  

developed neighbor, the Corellian Republic (“Corellia”), which has a sophisticated financial 

and banking industry. In 1992, the two countries entered into the Agreement between the 

Corellian Republic and the Federal Republic of Dagobah for the Promotion and Protection of 

Investments (“Corellia-Dagobah BIT”).  This Agreement was part of a privatization and 

internationalization plan undertaken by Dagobah’s government to stimulate economic growth. 

The BIT provided for a definition of protected investments and contained standard clauses of 

protection such as national treatment, fair and equitable treatment,  full protection and 

security  and protection against expropriation. 

4) First arbitral tribunal 

5)    On  7  May  2001,  Dagobah’s  inability  to  meet  its  debt  obligations  led  its  

government  to restructure its sovereign debt and launch an offer according to which 

bondholders would be able to exchange their bonds for new ones to be issued by Dagobah. The 

new series of bonds would reduce the bonds’ face value by 43%, as well as provide the 

possibility of cash buybacks with the assistance of the World Bank’s Debt Reduction Facility. 

As the haircut was estimated at 50% of the bonds’ net present value, such restructuring caused 

major losses to bondholders, among which were several investors from Corellia. 

6)      Pressured  by  the  demands of its  nationals  and  concerned  with  the  effects  that  

Dagobah’s restructuring might have on its own economy, Corellia decided to ensure the 

protection of Corellian bondholders by trying to clarify the language of the Corellia-Dagobah 

BIT, which did not include an express reference to sovereign bonds under the definition of 

investments to which the treaty would apply. 
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7) Over the second half of 2001 diplomatic negotiations proceeded between representatives 

of the contracting States, but the parties were not able to agree on whether the treaty covered 

sovereign bonds or not and, therefore, whether Corellian holders of Dagobah sovereign bonds 

were protected by the framework of the Corellia-Dagobah BIT. 

8)       For that reason and pursuant to Article 7 of the BIT, Corellia commenced arbitral 

proceedings against Dagobah, administered by the Permanent Court of Arbitration (“PCA”), 

under UNCITRAL Arbitration Rules providing for State-to-State dispute settlement, requesting a 

decision on the interpretation issue that had arisen between the two parties. 

9) Dagobah contended that the acquisition of Dagobah’s sovereign bonds could not be 

considered an “investment”, since (i) the BIT did not expressly address such issues and (ii) the 

bonds lacked a territorial link. 

10) On 29 April 2003, the PCA Arbitral Tribunal finally decided, by majority, that 

sovereign bonds were investments within the definition of the Corellia-Dagobah BIT and that 

bondholders of both countries were entitled to its standards of protection and to resort to the 

investor-State dispute settlement provision included therein. 

11) On 19 May 2003, the dissenting arbitrator presented his opinion, in which he held that 

sovereign bonds could not constitute an investment in accordance with the wording of the BIT 

12) By then, Corellian bondholders had already accepted a restructuring offer made by 

Dagobah, which ultimately only represented losses of less than 20% of the net present value of 

their bonds. No litigation proceedings were pursued by Corellian nationals against Dagobah in 

respect to its sovereign debt restructuring. 

13) Claimant purchased roughly 10% of the bonds in 2005, the bonds were originally issued 

in 2003. 

14) Second Economic Crash 

15)     At the beginning of 2010, a new recession hit Dagobah as a consequence of the 

financial crisis that  affected  many  nations  around  the  world  in  2008.  Throughout  2010,  

fears  increased among investors of yet another sovereign debt crisis due to a widespread 

increase in government debt levels. This put in question Dagobah’s ability to meet its debt 

obligations and generated concerns about a possible default by the government. 

16)       On 14 September 2011, the IMF issued a recommendation stating that “although 

Dagobah has for the most part followed the IMF’s recommendations after the crisis of 2001, its 
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debt, now estimated at more than U$ 400 billion, is unsustainable”, and suggesting several 

measures that would enable the State to reduce its debt-to-GDP ratio to a more acceptable 

level within the next decade. Among such measures, the IMF suggested the implementation of 

a new sovereign debt restructuring that would reduce its debt. 

17) The IMF also stated that, with the support of several States, it could facilitate a bailout 

estimated at US$150 billion, as long as Dagobah refinanced and reduced its outstanding debt in 

bonds through an exchange offer. Most of the bailout resources would be used to ensure 

Dagobah’s financial stability. 

18) Sovereign Restructuring Act 

19) On 28 May 2012, Dagobah enacted the Sovereign Restructuring Act (“SRA”) 

[Appendix 5], applicable to all bonds governed by Dagobah’s law, which provided that if a 

qualified majority of the  owners of  75% of the  aggregate  nominal  value  of all  outstanding  

bonds  governed  by domestic  law  agreed  to  modify  the  terms  of  the  bonds,  that  decision  

would  bind  all  the remaining bondholders. Before the adoption of the SRA, the affected bonds 

did not allow for amendment unless all bondholders agreed to it. 

20)      On 29 November 2012, the Dagobah government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds. The exchange offer observed the IMF’s policies 

regarding sovereign debt restructuring. 

21)      Since Dagobah’s law governed the vast majority of restructured bonds and more 

than 85% of holders of bonds that were subjected to the SRA decided to participate in the 

exchange offer, on 12 February 2013 all of such bonds were exchanged for new ones on the 

terms provided by the exchange offer. The offer was also extended to the remaining creditors, 

who possessed bonds governed by other laws, almost all of which accepted the offer 

22)      The New bonds also included provisions regulating collective action (Collective 

Action Clauses, ‘CACs’), which related both to the collective change of the bond terms as well 

as to the enforcement of any of the current bonds’ contractual obligations. The CACs 

provided that if bondholders wanted to initiate any legal action, they would need to gather at 

least 20% of the nominal value of the issue in order to sue. Such a clause was absent in the old 

bonds. 
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23) Claimant and other bondholders refused to participate in the exchange offer because of 

the drastic reduction in the bonds’ value. Despite this opposition, holders of bonds governed by 

Dagobah’s law representing more than 75% of the aggregate nominal value decided, on 12 

February 2013, to participate in the exchange offer. On this basis, Respondent changed all of 

such bonds for new bonds in the terms provided by the exchange offer, including Claimant’s, 

giving a retroactive effect to the SRA that caused many losses to Claimant. 

24) On the merits, Dagobah as the respondent State argues that measures related to the 

restructuring did not amount to a violation of the fair and equitable treatment standard. In any 

case, it alleges that the measures were taken according to the governing law and that it proceeded 

justifiably and in good faith. According to Dagobah, the measures were taken in its efforts to 

reduce its debt down to sustainable levels without compromising the basic functions of the State 

and to regain access to the world’s capital markets, as authorized by Article 6 of the BIT. 
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II. Jurisdiction 

A. I. THIS TRIBUNAL HAS NO JURISDICTION OVER THE CLAIMS 

SUBMITTED BY CALRISSIAN AND THEREFORE IT SHOULD DISMISS 

CALRISSIAN’S CLAIMS 

 

1. The tribunal does not have jurisdiction over the dispute concerning the 

sovereign bonds owned by Calrissian under the BIT because sovereign bonds are 

not protected under the BIT definition of ‘investment’ 

  

25) Article 1 of the BIT defines the term ‘investment’ and gives an exhaustive list of 

examples of what constitutes investments; neither the definition nor the list mentions or includes 

sovereign bonds or any thing similar enough to justify the categorization of sovereign bonds as 

an investment.  Article 1 defines investment as “Every asset that an investor owns or controls, 

directly or indirectly, that has the characteristics of an investment, including such characteristics 

as the commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk.”  The list of investments that the BIT specifies includes: “an enterprise; 

shares, stock and other forms of equity participation in an enterprise; turnkey, construction, 

management, production, concession, revenue sharing, and other similar contracts; intellectual 

property rights; licenses, authorizations, permits and similar rights conferred pursuant to 

domestic law; other tangible or intangible, movable or immovable property, and related property 

rights, such as leases, mortgages, liens, and pledges.”   

26)  Unlike investments, sovereign bonds are transactions of a commercial nature, 

mere promises to pay (Answer to Request for Arbitration, para. 4). They are financial 

instruments, and as Professor Andreas Jeger stated in his dissenting opinion in the PCA 

Tribunal’s decision, “the Corellia-Dagobah BIT makes no express reference to ‘financial 

instruments’ as investments” like most other BIT’s that are similarly drafted would.  Professor 

Jeger also correctly points out that BITs are usually designed to protect investments against risks 

associated with political acts.  However, he added that sovereign bonds only present the risk that 

an entity does not pay, as in a transaction of a commercial or contractual nature.  

27)  Finally, the sovereign bonds cannot be considered as investments because they 

lack a territorial link to Dagobah, which prevents the bonds from fitting into the definition of 

investments as defined in Article 1 of the BIT.  A territorial link is very important because the 
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preamble of the BIT itself states that the purpose of the BIT is to promote economic cooperation 

between the parties with respect to “investment by nationals of one Party made in the territory of 

the other Party.”  Furthermore, in Article 1, an ‘investor of a Party’ is defined as a national of a 

Party that has made an investment in the territory of the other Party.  Finally, the emphasis on 

the territorial link is further emphasized in Article 2 paragraph 2, which only provides 

investments fair and equitable treatment and full protection and security when the investment is 

made in the territory of the non-investing Party. 

28)  The sovereign bonds in this case lack a connection to the territory of Dagobah. 

 The new bonds are governed by the the law of the Kingdom of Yavin and the place of payment 

of both the old and new bonds, when they mature in 12 years, is in the Kingdom of Yavin, not 

Dagobah. (Uncontested Facts para. 20, Procedural Order No. 3 para. 33).  As Professor Jeger 

pointed out, “Dagobah has no control over the subsequent fate of the bonds when they are traded 

on the secondary market.”  This fact, in addition to the fact that Dagobah has no contact with any 

of the Corellian bondholders, results in the sovereign bonds falling outside the scope of the BIT’s 

protections. 

  

B. In the alternative, even if sovereign bonds constitute ‘investments’ under the BIT, 

the tribunal should dismiss the Calrissian’s claims and defer to the forum selection clause 

contained in the sovereign bonds.  

 

29) The sovereign bonds grant exclusive jurisdiction to Dagobah’s courts over disputes 

arising thereof, and, as a consequence, the claims should be dismissed.  The Tribunal may not 

hear Claimant’s claims pertaining to the sovereign bonds because the terms of the bond call for 

any disputes arising from the bonds to be litigated, the terms represent the parties consent to 

litigate, and these terms trump the BIT.  The operation of the forum selection clauses in both the 

old and new sovereign bonds evidence a lack of consent on Respondent’s part to be subject to 

arbitration.  The old sovereign bonds provide that: “Any dispute arising from or relating to this 

contract will be exclusively resolved before the Courts of Dagobah.”  The new sovereign bonds 

similarly state that any dispute arising from or related to the bonds will be “exclusively resolved 

before the Courts of Yavin.”  [Req. for Arb. Answer para. 9].   Because each of the sovereign 

bonds were issued under terms which subjected disputes arising from the bonds to the courts, it 

is clear that Respondent never consented to subjecting such disputes to arbitration.  Thus, even if 
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the Tribunal were to find that it has jurisdiction over claims related to the sovereign bonds, those 

claims should be deemed to be inadmissible in deference to the forum selection clauses 

contained in the sovereign bonds themselves.   

30)  The parties have clearly consented to the terms of the bonds—the exchange for 

sovereign bonds was made freely by two sophisticated parties.  Furthermore, Claimant chose to 

purchase the bonds knowingly, despite the fact that it was fully aware of Dagobah’s financial 

instability and a lack of guarantee that Dagobah’s sovereign debts would not be restructured 

again as they were in 2001 [Procedural Order No. 2].  Therefore, Claimant is precluded from 

arguing that the terms of the sovereign bonds do not apply to Corellian investors.  

31)  As a general principle of international law, a person who seeks to obtain relief 

from a law or contract must abide by the provisions of that law or contract.  Deciding that the 

Tribunal can hear the claims in question arising out of the sovereign bonds, notwithstanding the 

forum selection clause contained by the bonds themselves, would render the forum selection 

clause nugatory—or worse, encourage parallel proceedings or forum shopping—all of which 

should be avoided by the Tribunal. 

32)  Under the arbitral tribunal’s decision in SGS v. Philippines, if an arbitral body has 

jurisdiction over claims by virtue of a dispute settlement provision of a BIT, a forum selection 

clause in the relevant contract gives the forum named therein primary jurisdiction over any 

claims arising from that contract.  A similar award, BIVAC v. Paraguay, found that an exclusive 

forum selection clause renders claims submitted to an arbitral body other than that stipulated by 

the clause inadmissible. Therefore, even if the sovereign bonds in question have been deemed to 

be ‘investments’ within the meaning of the BIT, they nevertheless contain forum selection 

clauses that preclude the claimant from bringing its claims before an arbitral tribunal. 

33)  Instead, because both the old and the new bonds provide that “Any dispute arising 

from or relating to this contract will be exclusively resolved before the Courts of” Dagobah and 

Yavin respectively, the claims arising under those bonds should be submitted to the appropriate 

fora.  These clauses render claims arising from the sovereign bonds inadmissible. Therefore, 

claimant cannot bring these claims before the SCC tribunal. 
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III. Merits 

 

IV. Even if the BIT governs the relationship between Calrissian and Dagobah, Dagobah 

has not violated the fair and equitable clause of Article 2 of the BIT 

A. Calrissian has no reason to expect that the economy of Dagobah would continue 

to improve 

1. Dagobah never promised that the economy would grow 

34) Claimant may claim that they had an expectation that the economy of Dagobah would 

continue to grow but none of the agreements relevant to the relationship between Corellia or 

Calrissian and Dagobah purport to ensure a stable economic climate.   

First, even if the BIT between Corellia and Dagobah is found to govern the relationship with 

Calrissian, the language in the agreement merely expresses the desire for economic growth, it 

does not guarantee it.  The following language from the preamble of the BIT is illustrative of this 

distinction: 

  “Agreeing that a stable framework for investment will maximize effective   

  utilization of economic resources and improve living standards1” 

35) Dagobah made further representations as to its “commitment to a more stable economy 

and financial sector” but never guaranteed that another restructuring would occur in the future.2 

 

2. Calrissian was on notice that Dagobah experienced economic issues in the 

past which lead to a the debt restructuring of 2011 which impact other Corellian 

investors 

36) Calrissian bought the bonds in question in 2005, just two years after Dagobah’s financial 

crisis which ended in a restructuring that affected other investors from Corellia.3  Even though 

the economy seemed stable in 2005, as sophisticated investors should be aware, financial 

markets are subject to forces beyond control and frequently enter periods of growth and decline.  

The BIT has been in place between Corellia and Dagobah since 1992; the relationship has seen 

both the growth and decline of Dagobah’s economy in the years leading up to Calrissian’s bond 

                                                 
1 BIT preamble 
2 Procedural Order No.  #2, ¶18 
3 Procedural Order No.  #2, ¶11 
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purchase in 2005.4  According to Standard & Poor, Dagobah’s sovereign debt rating was only a 

B+ at the time it purchased bonds.   

37) Although this is a minor improvement from the B rating it had after the 2001 financial 

crisis and from the B- rating it had after the 2008 financial crisis, all three rating are in the same 

range category of “below investment grade” bonds.  A rating of B, B+, and B- all indicate to 

potential investors that these bonds are “more vulnerable to nonpayment than obligations rated 

BB, but the obligor currently has the capacity to meet its financial commitments. Adverse 

business, financial or economic conditions will likely impair that capacity.”5  A sophisticated 

investor such as Calrissian would have known about these risks due to the rating and the 

country’s history of economic instability.  With the benefit of hindsight it is clear that Calrissian 

saw an opportunity to take advantage of Dagobah’s growing economy and now that their gamble 

didn’t pay off, are looking to blame Dagobah.   

38) In 2001 there was a public decision by the PCA regarding the arbitral tribunal’s decision 

in the matter between Dagobah and Corellia regarding the bonds held by Corellian investors 

impacted by the 2001 restructuring.6  There are two possibilities regarding this fact: Calrissian 

either 1) did not complete due diligence before purchasing the bonds and were not aware of the 

previous dispute, or 2) was aware of the previous dispute and chose to ignore Dagobah’s stance 

on the issue and hope that the positive economic trend continued through maturity of their bonds.  

With the benefit of hindsight it is clear that the positive economic trend was only temporary and 

that Calrissian should not have relied on the BIT as a source of protection given Dagobah’s 

position that sovereign bonds are not investments for the purpose of the BIT.    

 

B. Calrissian had no reason to expect the legal framework of Dagobah to remain 

unchanged and therefore Dagobah did not violate Article 2 of the BIT 

1. Standard required under fair and equitable treatment 

39) A host State, absent a stabilization clause, is not required to freeze its legal system to 

ensure that an investor’s expectations are met.7 An investor cannot rely on the fact that the 

                                                 
4 Undisputed Facts ¶1 
5 https://www2.morganstanley.com/wealth/investmentsolutions/creditratings.asp (last accessed on September 19, 

2014) 
6 Uncontested facts ¶4; Procedural Order No.  3, ¶ 
7 Salacuse: The Law of Investment Treaties, p. 233. 
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regulatory regime, which is applies to their particular investment, will remain unchanged for the 

duration of the project and in the face of exigent circumstances. Such an expectation, on the part 

of the investor, impinges unduly on the host States right to regulate. Thus, it is widely accepted 

that an investor must anticipate that the legal circumstances surrounding its investment can 

change and structure its investment in a manner so as to adapt to these potential changes.8  The 

bonds included no stabilization clause or any other representation suggesting that the legal 

framework governing the bonds would not be modified.9 

40) In making a determination as to legitimate expectations standard, tribunals have 

considered other factors such as: the legitimacy of an investor’s expectations “in light of the 

circumstances”10 as well the business risks borne by the investor.11  

41) Respondent submits that Claimant failed to make an adequate showing that its legitimate 

expectations were frustrated. The facts here did not warrant Claimant’s expectation that 

Dagobah’s financial regulations would remain unchanged in the face of the catastrophic 

consequences resulting from the 2008 global financial crisis. A stabilization clause does not exist 

here and Respondent, for its part, did not assure Claimant that that the regulatory environment 

would remain unchanged throughout the life of the bonds. 

42) Moreover, Claimant should have anticipated the revisions to Dagobah’s financial policies 

after the 2008 financial crisis.  After the 2001 crisis, Dagobah undertook a debt restructuring that 

devalued the bonds by about 20% after negotiations.12  It was foreseeable after the recession hit 

Dagobah in 2010 that a possible recourse would be another round of restructuring because 

investors observed that the levels of government debt were rising and there was a concern about 

Dagobah’s ability to meet its debt obligations.13  Even if Calrissian decided to hope the economy 

quickly turned around, they should have realized that Dagobah was not on the path to recovery 

over the next year.   

43) On December 12, 2011, The Global Financial Herald, a neutral and independent 

newspaper ran an article about the economic crisis in Dagobah which alerted private investors to 

                                                 
8 Reinisch: Standards of Investment Protection, p. 128; Yannaca-Small: Arbitration Under International Investment, 

pp. 111-31. 
9 Procedural Order No.  3, ¶32 
10 Parkerings, ¶332.  
11 See e.g., Muchlinski: Caveat Investor?; MTD v Chile; Brownlie: Treatment of Aliens, p. 309; Reinisch: Standards 

of Investment Protection, p. 127.  
12 Uncontested Facts, ¶4 
13 Uncontested Facts, ¶14 
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the requirements attached the IMF bailout money and warned that “it seems probable that we 

will witness yet another sovereign debt restructuring in the near future.”14  Instead of taking 

action at any point between the 2010 recession and the 2012 SRA, Calrissian could have taken 

preemptive action by attempting to secure a protective deal with Dagobah, transferring its 

interests in the bonds, or voicing concerns about a possible restructuring.  Instead, Calrissian has 

waited until Dagobah has finished its restructuring process by following the proper procedures0 

and channels and attaining a favorable ruling by the highest court in the land.15 

Claimant must bear the consequences of its risky venture and cannot employ the BIT as 

“insurance” against such business risks.16 

 

2. Dagobah had a right to make changes to its legal framework, none of 

which are unreasonable or discriminatory in violation of Article 2 of the BIT 

44) Calrissian, like all bondholders, had an opportunity to participate in the SRA discussions 

Not only did Calrissian lack the right to expect a static legal framework, but they also lack the 

grounds to challenge the equitability of the SRA after the process has been completed.  It was 

widely known that Dagobah was facing economic challenges and would likely need to undergo 

another round of restructuring as a condition of receiving IMF bailout money.17  Dagobah sought 

the input from a committee representing the bondholders before issuing the SRA on November 

29, 2012.   

45) Furthermore, the bondholders were informed of the on-going draft and the different 

versions of the text of the SRA were constantly published on relevant agencies’ websites.18  The 

committee that gave input as to the restructuring was selected based on expressed interest by 

bondholders.  All bondholders had the same opportunity to declare their intent to participate. 

Even if Calrissian claims they were disadvantaged by the short timeline, the entire process was 

online and therefore Calrissian had the same opportunity to enter as other bondholders.19  

                                                 
14 Appendix 4 The Global Financial Herald, Procedural Order No.  3, ¶39 
15 Procedural Order No.  2, ¶22 
16 MTD v Chile, ¶178 (stating, “[…] BITs are not an insurance against business risk and the claimants should bear 

the consequences of their own actions as experienced businessmen […]”). 
17 Appendix 4 The Global Financial Herald 
18 Procedural Order No. 2, ¶21 
19 Procedural Order No. 3, ¶35 
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46) In addition, the SRA was not simply a piece of legislation enacted upon the whim of the 

government of Dagobah; rather it was a necessary step toward achieving economic stabilization.  

Given the state of the economy and the high debt to GDP ratio, securing IMF bailout money was 

necessary to protecting both the interests of the country of Dagobah and the interests of all 

bondholders.  The alternative to restructuring would be increased debt, lower investor 

confidence, and ultimately the collapse of the economy—a result in which no one benefits.   

 

3. The changes cause by the SRA were valid exercises of sovereign power 

and did not amount to a violation of Article 2 of the BIT 

 

47) The governing law provision simply changed the forum clause selection language to 

allow future disputes with bondholders to be settled in the courts of Yavin, instead of Dagobah.  

This is a rational decision since the Kingdom of Yavin is an international financial hub 

customarily chosen in international financial and capital market transactions, better suited to deal 

with the types of claims arising out of post-recession Dagobah.20  Dagobah is dealing issues 

common amongst developing nations facing high unemployment and high inflation such as civil 

unrest and protests in its large cities.21  Given this temporary instability, investors should feel 

more comfortable that their disputes will be settled in a stable environment like Yavin. 

48) The SRA also modifies the voting requirements regarding acceptance of the restructuring 

offer.  Given the severity of the economic recession, there is not time to reach a unanimous 

consensus on political or financial decisions, having a broad based majority ensures that a 

majority of parties have a voice.  Lowering the ratification threshold to 75% is not a violation of 

the fair and equitable treatment provisions of the BIT because the requirement was imposed 

before the vote was taken.  If Dagobah had waited until after the bondholders cast their votes to 

determine the acceptable level of support for the offer, it would have given the impression of bad 

faith and inequitable treatment.  On the other hand, the 75% requirement was made with the SRA 

and was common knowledge before the vote was taken.  Just because Calrissian was in the 

minority of bondholders who did not want to accept the offer does not mean they have the right 

                                                 
20 Uncontested Facts ¶20 
21 Procedural Order No. 3, ¶38 
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to hold up the economic recovery plan for the rest of the country.  A plan which was accepted by 

85% of the bondholders.   

49) The third provision changed by the SRA is the Collective Action Clause (“CAC”) which 

is merely another tool to expedite the restructuring process.  This is also not a violation of Article 

2(2) of the BIT as it applies to all the parties equally, was not enacted in bad faith, and does not 

violate the legitimate expectations of Calrissian.  As mentioned before, there was no stabilization 

clause or any other basis for Calrissian to assume the legal regime would not evolve over the life 

of the bonds.  Requiring 20% of bondholders to gather together before initiating a claim against 

Dagobah is not a bad faith attempt to silence minority shareholders.  Instead, it is actually a way 

to give legitimacy to the claims that do affect a minority of shareholders and save time by not 

having to defend every claim by every individual shareholder.  Given the urgency of the situation 

at hand, the changes adopted by Dagobah are practical solutions to problems that it neither 

caused nor asked for.   

V. Respondent’s actions are exempted from breaching the BIT because actions taken 

were necessary to safeguarding essential security interests under Article 6(2) 

50) It is submitted that Respondent’s implementation of the SRA pursuant to its right to 

protect An essential security interest, as provided for by Article 9(2) of the BIT, and its right to 

safeguard an essential interest by means of necessity preclude its conduct from wrongfulness. 

51) Article 6(2) of the BIT provides, “[n]othing in this Treaty shall be construed: to preclude 

a Party from applying measures that are necessary for the fulfilment of its obligations with 

respect to the maintenance or restoration of international peace or security, or the protection of 

its own essential security interests.”22 

A. Respondent made a good faith attempt to implement the changes under the SRA 

and is therefore a valid use of Article 6(2). 

52) Respondent performed its obligations under the agreement both honestly and fairly. 

Respondent took all necessary measures to ensure Claimant’s enjoyment of all the rights 

conferred upon it by the Agreement.  Moreover, Respondent implemented the SRA revisions in a 

forthright manner, ensured Claimant a reasonable time period within which to voice its concerns 

                                                 
22 BIT Article 6(2). 
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and take other actions between the time of the second economic recession and the 

implementation of the SRA.  

53) As mentioned earlier, none of the provision enacted by the SRA were discriminatory or 

affected foreign investors differently than domestic investors 

Respondent submits, for all the aforementioned reasons, that it acted consistent with its good 

faith obligation.  

 

B. Respondent had no other feasible alternatives thus making the SRA essential to 

the economic survival of Dagobah and a valid exercise of the Article 6(2) exception. 

 

54) Tribunals have extended the scope of the essential security interest beyond military 

interests to include “economic interests-such as the flow of maritime commerce- as well as 

territorial or military interests.” Moreover, Respondent espouses Schloemann and Ohlhoff’s view 

that:  

[the] concept of national security, or ‘essential security interests’ is a function of 

contemporary sovereignty, and as such demands individualization, or individual 

definition, by the state concerned before its juridicial application is possible… Any 

panel dealing with such issues will have to defer to the government concerned in that 

regard.23  

55) Thus, Respondent submits that the essential security clause here should be similarly 

extended to encompass the catastrophic environmental crisis.  

56) An alternative and more restrictive, construction, to that offered above, would set too 

high a threshold; basically rendering the exception useless. It is of the upmost importance that 

States are provided the “regulatory latitude to deal with threats to important national interests” in 

the investor-state context.24  

57) The customary necessity defense is an exceptional defense, which is only rarely 

available.25 Thus, a host State can only invoke the necessity defense when its wrongful conduct 

                                                 
23 Schloemann & Ohlhoff: Constitutionalization and Dispute Settlement in the WTO, p. 450 
24 Salacuse: The Law of Investment Treaties, p. 343   
25 ILC Articles on Responsibility, Art. 25, comm. 2 
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is the “only way for the State to safeguard an essential interest against a grave and imminent 

peril” and “does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole.”26  

58) If Respondent did not undertake the restructuring, it would not be eligible for IMF bailout 

money and would have continued spiraling into an economic crisis.  The end result would be that 

all investors would lose the value of their investors and the international economy would be 

worse off.   

59) Although Respondent wishes that it didn’t have to restructure its debt, it must accept the 

realistic constraints of the situation to make the best long term decisions for its country and for 

the world.  

VI. CONCLUSION 

  

60) In the event the Arbitral Tribunal finds that Claimant is entitled to pursue arbitration 

before the SCC and that it does have jurisdiction over the present dispute, Respondent submits 

that the relief sought by Claimant finds no support in the applicable law. 

61) Regarding the alleged violation of the fair and equitable treatment standard of protection 

contained in Article 2(2) of the BIT, this Arbitral Tribunal shall find that Respondent’s measures 

related to the sovereign debt restructuring do not amount to such a violation, especially since 

they duly observed the bonds’ governing law. 

62) Finally and in any case, as authorized by Article 6 of the BIT, the state proceeded 

justifiably and in good faith in its efforts to reduce the debt to a sustainable level and to regain 

access to the world’s capital markets, always observing recommendations issued by the 

International Monetary Fund and without compromising the state’s basic functions. 

 

 

 

RESPECTFULLY SUBMITTED ON 20 SEPTEMBER 2011 BY 

                                                 
26 ILC Articles on Responsibility, Art. 25(1) 
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------/s/--------- 

Team Fitzmaurice 

On Behalf of Respondent,  

GOVERNMENT OF THE FEDERAL REPUBLIC OF DAGOBAH 

 

 


