
 

TEAM GUERRERO 

 

 

________________________________________________________ 

 

ARBITRATION INSTITUTE OF THE 

STOCKHOLM CHAMBER OF COMMERCE 

 

 

 

 

IN THE PROCEEDING BETWEEN 

 

 

 

Calrissian & Co., Inc. 

 

CLAIMANT 

 

The Federal Republic of 

Dagobah 

RESPONDENT 

 

 

 

 

 

________________________________________________________ 

 

STATEMENT OF DEFENCE 

________________________________________________________ 



  

 

 

 

 

 

ii 

TABLE OF CONTENTS 

 

LIST OF ABBREVIATIONS ................................................................................................. v 

LIST OF AUTHORITIES – BOOKS AND ARTICLES ................................................... vii 

LIST OF AUTHORITIES – MISCELLANEOUS ............................................................. xii 

LIST OF CASES ................................................................................................................... xiv 

LIST OF LEGAL INSTRUMENTS .................................................................................... xx 

STATEMENT OF FACTS ...................................................................................................... 1 

ARGUMENTS ON JURISDICTION .................................................................................... 4 

I. The Tribunal does not have jurisdiction over the present dispute because Calrissian has 

not made an investment in Dagobah pursuant to the BIT ............................................................ 4 

A. Calrissian’s bonds are not an investment under the BIT ....................................................... 4 

a) Art. 1 of the BIT cannot be construed to include bonds ................................................................. 4 

i. Commitment of Capital .............................................................................................................. 5 

ii. Expectation of Gain and Profit ................................................................................................... 5 

iii. Assumption of Risk .................................................................................................................... 6 

b) Calrissian’s bonds are not located in the territory of Dagobah ....................................................... 6 

i. The BIT contains a territorial requirement ................................................................................. 7 

ii. Bonds do not fulfill the BIT’s territorial requirement ................................................................ 7 

c) The BIT‘s object and the purpose precludes bonds as investments ................................................ 8 

B. Cases of Fedax and Abaclat are distinguishable ................................................................... 9 

a) Fedax ............................................................................................................................................ 10 

b) Abaclat .......................................................................................................................................... 10 

II. The PCA Award does not have a binding effect on the Tribunal’s decision on 

jurisdiction ...................................................................................................................................... 11 



  

 

 

 

 

 

iii 

A. Interpretation of art. 7 of the BIT precludes the binding effect of the PCA Award ............ 11 

a) The PCA Award has the same authority as any other arbitral award ............................................ 12 

b) Absence of an agreed institutional mechanism for authentic interpretations ................................ 13 

c) Lack of state practice .................................................................................................................... 14 

B. Interpretation contained in the PCA Award represents an unlawful amendment of the BIT

 15 

a) No Amendment to the BIT by the Contracting Parties ................................................................. 15 

b) Unreasonable interpretation of “investment” ................................................................................ 16 

III. The Tribunal cannot rule on Calrissian’s claims because of the exclusive forum selection 

clause contained in the bonds ........................................................................................................ 18 

A. Tribunal lacks jurisdiction ratione materiae over Calrissian’s claims ................................ 18 

a) Calrissian’s claims are prima facie contractual ............................................................................ 18 

b) No Umbrella clause in the BIT ..................................................................................................... 19 

c) Lex specialis.................................................................................................................................. 19 

B. Calrissian’s claims are premature, hence inadmissible ....................................................... 20 

a) The exclusive forum selection clause is fully effective ................................................................ 20 

i. The exclusive forum selection clause in the bonds is applicable ............................................. 20 

ii. The exclusive forum selection clause was not overridden ....................................................... 21 

b) Essential basis of Calrissian’s claims is a breach of contract ....................................................... 21 

c) Dagobah’s courts have exclusive jurisdiction in respect of the present dispute ........................... 23 

ARGUMENTS ON MERITS ................................................................................................ 24 

IV. Dagobah is precluded from breaching any provision of the BIT, as all of its measures 

were taken in order to protect its own essential security interests ............................................. 24 

A. Dagobah’s measures are not precluded in light of art. 6 (2) of the BIT .............................. 24 

a) Dagobah’s economic crisis qualifies for the application of art. 6 (2) of the BIT .......................... 24 

b) Necessity of measures taken by Dagobah ..................................................................................... 26 

B. Difference between art. 6 of the BIT and customary international law ............................... 27 

a) Content of essential security defences .......................................................................................... 27 



  

 

 

 

 

 

iv 

b) Application of art. 6 of the BIT and art. 25 of the ILC Draft Articles .......................................... 28 

V. Measures adopted by Dagobah have not violated art. 2 (2) of the BIT guaranteeing fair 

and equitable treatment ................................................................................................................. 30 

A. Measures adopted by Dagobah were not unreasonable as alleged by Calrissian ................ 30 

a) “Unreasonable”, “arbitrary” and “unjustifiable” have the same meaning ................................... 30 

b) Dagobah’s measures were well-considered and best possible in the circumstances ..................... 31 

c) SRA is not “unreasonable” because it prevented a frustration of Dagobah’s debt restructuring . 33 

B. Calrissian failed to prove the existence of its legitimate expectations ................................ 33 

PRAYER FOR RELIEF........................................................................................................ 36 

 

 

 

 

 

 

  



  

 

 

 

 

 

v 

LIST OF ABBREVIATIONS 

Answer Answer to the Request for Arbitration on behalf of the 

Federal Republic of Dagobah in the SCC Arbitration 

V2013/063 dated 4 October 2013 

art. article 

BIT Agreement Between  The Corellian Republic and  The 

Federal Republic of Dagobah  For The Promotion And 

Protection Of Investments of 1992 

Calrissian Calrissian & Co., Inc. (Claimant) 

Contracting Parties The Corellian Republic and  The Federal Republic of 

Dagobah 

Dagobah Federal Republic of Dagobah (Respondent) 

FET fair and equitable treatment 

fn. footnote 

FPS full protection and security 

GDP  gross domestic product  

IMF  International Monetary Fund  

No. number 

p. page 

par.  paragraph  



  

 

 

 

 

 

vi 

paras.  paragraphs  

Parties Calrissian and Dagobah 

PCA  Permanent Court of Arbitration  

PCA Award/PCA Tribunal/PCA 

Proceedings 

The Corellian Republic v. The Federal Republic of 

Dagobah, PCA Case No. 000-00, Award of the Arbitral 

Tribunal of 29 April 2003 

pp. pages 

Request Request for Arbitration on behalf of Calrissian & Co., Inc. 

in the SCC Arbitration V2013/063 dated 30 August 2013 

SCC Rules 2010 Arbitration Rules of the Arbitration Institute of the 

Stockholm Chamber of Commerce 

SRA  Sovereign Restructuring Act adopted on 28 May 2012  

Tribunal  The Tribunal in the SCC Arbitration V2013/063, namely 

Mr. L. Picard as chairperson, Mrs. C. Crusher and Prof. T. 

Riker as co-arbitrators  

UF Uncontested Facts 

  



  

 

 

 

 

 

vii 

LIST OF AUTHORITIES – BOOKS AND ARTICLES 

Alvarez, J.; Brink, T. Revisiting the Necessity Defense: Continental 

Casualty v. Argentina, Yearbook on International 

Investment Law and Policy 2010-2011, 2011 

cited as: Alvarez/Brink 

90 

Alvarez, J.; Khamsi, K. The Argentine Crisis and Foreign Investors: A 

Glimpse into the Heart of the Investment Regime, 

The Yearbook of International Investment Law and 

Policy, 2009 

cited as: Alvarez/Khamsi 

98 

Arnold, G. The Financial Times Guide to Investing: A Definitive 

Introduction to Investment and the Financial Markets, 

2004 

cited as: Arnold 

27 

Bjorklund, A. Emergency Exceptions: State of Necessity and Force 

Majeure, Oxford Handbook of International 

Investment Law, 2008 

cited as: Bjorklund (2008) 

104 

Bleckmann, A. Völkerrecht, 2001 

cited as: Bleckmann 

37 

Born, G. International Civil Litigation in the United States 

Courts, 1996 

cited as: Born 

75 

Brower, Ch. Fair and Equitable Treatment under NAFTA’s 

Investment Chapter, Proceedings of the American 

Society of International Law, 2002 

cited as: Brower 

55 

Brownlie, I. Principles of Public International Law, 2003 

cited as: Brownlie 

78 



  

 

 

 

 

 

viii 

Caron, D.; Caplan, L. The UNCITRAL Arbitration Rules: A Commentary, 

Oxford Commentaries on International Law, 2013 

cited as: Caron/Caplan 

39 

Dolzer, R.; Schreuer Ch. Principles of International Investment Law, 2008 

cited as: Dolzer/Schreuer 

123 

Douglas, Z. International Law of Investment Claims, 2012 

cited as: Douglas 

20, 60, 

63, 75, 

81 

Dugan, C. F.; Wallace, 

D.; Rubins, N. D.; Sabah, 

B. 

Investor-State Arbitration, 2011 

cited as: Dugan/Wallace/Rubins/Sabah 

25 

Duprey, P. Do Arbitral Awards Constitute Precedents? Should 

Commercial Arbitration be Distinguished in this 

regard from Arbitration based on Investment 

Treaties? in E. Gaillard (ed.), Towards a Uniform 

International Arbitration Law?, 2005 

cited as: Duprey 

40 

Fauchald, O. The Legal Reasoning of ICSID Tribunals: An 

Empirical Analysis, 2008, European Journal of 

International Law 

cited as: Fauchald 

34 

Jennings, R.; Watts, A. Oppenheim’s International Law, 1992 

cited as: Jennings/Watts 

34 

Kaufmann-Kohler, G. Interpretive Powers of the Free Trade Commission, 

Fifteen Years of NAFTA Chapter 11 Arbitration, 

2011 

cited as: Kaufmann-Kohler 

43 



  

 

 

 

 

 

ix 

Kriebaum, U. Arbitrary/Unreasonable or Discriminatory Measures, 

2012 

cited as: Kriebaum 

110 

Martinez, E. Understanding the Debate over Necessity: 

Unanswered Questions and Future Implications of 

Annulments in the Argentine Gas Cases, 2012 

cited as: Martinez 

104 

McLachlan, C.; Shore, 

L.; Weiniger, M. 

International Investment Arbitration, 2008 

cited as: McLachlan/Shore/Weiniger 

7 

Redfern, A.; Hunter, M. Redfern and Hunter on International Arbitration, 

2009 

cited as: Redfern/Hunter 

123 

Roberts, A. Power and Persuasion in Investment Treaty 

Interpretation, 2010, American Journal of 

International Law 

cited as: Roberts I 

47, 55 

Roberts, A. State-to-State Investment Treaty Arbitration: A 

Hybrid Theory of Interdependent Rights and Shared 

Interpretive Authority, 2014, Harvard International 

Law Journal 

cited as: Roberts II 

44 

Scherer, M. Economic and Financial Crises as a Defence in 

Commercial and Investment Arbitration, 2010, Czech 

Yearbook of International Law 2010, Volume I 

cited as: Scherer 

90 

Schreuer, Ch.; 

Malintoppi, L.; Reinisch, 

A.; Sinclair, A. 

The ICSID Convention: A Commentary, 2009 

cited as: Schreuer I 

40 



  

 

 

 

 

 

x 

Schreuer, Ch. Fair and Equitable Treatment: Interactions with other 

Standards, 2007 

cited as: Schreuer II 

127 

Shaw, M. International Law, 2008 

cited as: Shaw 

65 

Shenkman, E.; File, J. Contract Claims in Investment Treaty Arbitrations: 

Recent Umbrella Clause Case Developments, The 

International Comparative Legal Guide to 

International Arbitration, 2009 

cited as: Shenkman/File 

64 

Stiglitz, J. The Vultures’ Victory, 2013, available at: 

[http://www.project-

syndicate.org/commentary/argentina-s-debt-and-

american-courts-by-joseph-e—stiglitz] 

cited as: Stiglitz 

120 

Trevino, C. State-to-State Investment Treaty Arbitration and the 

Interplay with Investor-State Arbitration under the 

Same Treaty, 2014, Journal of International Dispute 

Settlement 

cited as: Trevino 

55 

Vandevelde, K. United States Investment Treaties, Policy and 

Practice, 1992 

cited as: Vandevelde 

98, 101 

Villiger, M. 

 

Commentary on the 1969 Vienna Convention on 

the Law of the Treaties, 2009 

cited as: Villiger 

51, 51 

Waibel, M. Opening Pandora’s Box: Sovereign Bonds in 

International Arbitration, American Journal of 

International Law, 2007 

cited as: Waibel 

14, 20, 

24 

http://www.project-syndicate.org/commentary/argentina-s-debt-and-american-courts-by-joseph-e%E2%80%94stiglitz
http://www.project-syndicate.org/commentary/argentina-s-debt-and-american-courts-by-joseph-e%E2%80%94stiglitz
http://www.project-syndicate.org/commentary/argentina-s-debt-and-american-courts-by-joseph-e%E2%80%94stiglitz


  

 

 

 

 

 

xi 

Wälde, T. Investment Arbitration under the Energy Charter 

Treaty, 1996 

cited as: Wälde 

81 

  



  

 

 

 

 

 

xii 

LIST OF AUTHORITIES – MISCELLANEOUS 

Flannagan, Bradley, 

Clark & Co. 

Flannagan, Bradley, Clark & Co. reported in J. 

Moore, History and Digest of the Arbitrations to 

which the United States has been a Party, Vol. 4, 

1898 

cited as: Flannagan, Bradley, Clark & Co. 

76 

ILC Draft Articles Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, Yearbook of the 

International Law Commission, vol. II, Part Two, 

2001 

cited as: ILC Draft Articles 

95, 98, 

100, 

102, 

103, 

104, 

105 

ILC Report 1966 ILC Report 1966, YBILC 1966 II. 219 

cited as: ILC Report 1966 

34, 37 

North American 

Dredging Company of 

Texas 

USA v. Mexico, Reports of International Arbitral 

Awards, Vol. IV., 1926 

cited as: North American Dredging Company 

70, 72 

Standard & Poor’s Credit Ratings Definitions & FAQs, available at: 

[http://www.standardandpoors.com/ratings/definition

s-and-faqs/en/us] 

cited as: Standard & Poor’s 

12 

UNCTAD/Fair and 

Equitable Treatment 

UNCTAD: Fair and Equitable Treatment, UNCTAD 

Series on Issues in International Investment 

Agreements II, 2012  

cited as: UNCTAD 2012 

123 

United States-Venezuela 

Claims Protocol 

United States-Venezuela Claims Protocol, February 

1903: 101 

cited as: United States-Venezuela Claims Protocol 

76 

Waldock ILC, YBILC 1964 

cited as: Waldock 

51 

http://www.standardandpoors.com/ratings/definitions-and-faqs/en/us
http://www.standardandpoors.com/ratings/definitions-and-faqs/en/us


  

 

 

 

 

 

xiii 

Woodruff Case Reports of International Arbitral Awards vol. IX 

cited as: Woodruff 

76 

Yaseen ILC, YBILC 1964 

cited as: Yaseen 

51 

 

  



  

 

 

 

 

 

xiv 

LIST OF CASES 

Ad Hoc Arbitration Saudi Arabia v. Arabian American Oil Company 

(ARAMCO), ILR 1963, at p. 117 et seq., available 

at: [http://www.trans-lex.org/260800#toc_0] 

cited as: ARAMCO 

65 

 Eureko v. Poland, Partial Award of 19 August 2005 

cited as: Eureko 

73 

 Italian Republic v. Republic of Cuba, ad hoc state-

state arbitration, Award of January 2008 

cited as: Italy v. Cuba 

47 

 Klöckner v. Cameroon, ad hoc Case, ICSID Reports 

vol IX 

cited as: Klöckner 

65 

ICJ Greece v. United Kingdom, ICJ Case, Merits: 

Obligation to Arbitrate, Judgment, ICJ Reports, 1952 

cited as: Ambatielos 

60 

 United States of America v. Italy, ICJ Case, 

Judgment of 20 July 1989  

cited as: ELSI 

112 

 Botswana v. Namibia, ICJ Case, 1999 

cited as: Kasikili and Sedudu Island 

42 

 Greece v. United Kingdom, PCIJ Case No. 2, 

Judgment of 30 August 1924 

cited as: Mavrommatis Palestine Concessions 

60, 65 

 Iran v. USA, ICJ Case, Preliminary Objection, 

Judgment, ICJ Reports, 1996 

60 

http://www.trans-lex.org/260800#toc_0


  

 

 

 

 

 

xv 

cited as: Oil Platforms 

ICSID Abaclat and others v. Argentina, ICSID Case No. 

ARB/07/5, Decision on Jurisdiction and 

Admissibility of 4 August 2011 

cited as: Abaclat 

18, 31, 

60 

 Abaclat and others v. Argentina, ICSID Case No. 

ARB/07/5, Dissenting Opinion of Georges Abi-Saab 

of 28 October 2011 

cited as: Abi-Saab 

10, 18, 

22 

 ADF Group Inc. v. United States, ICSID Case No. 

ARB AF/00/1, Award of the Tribunal of 9 January 

2003 

cited as: ADF Group 

44 

 Abaclat, Ambiente Ufficio S.p.A. and others v. 

Argentina, ICSID Case No. ARB/08/9, Decision on 

Jurisdiction and Admissibility of 8 February 2013 

cited as: Ambiente  

18 

 Robert Azinian and others v. Mexico, ICSID Case 

No. ARB AF/97/2, Award, 1 November 1999 

cited as: Azinian 

28 

 CMS Gas Transmission Co. v. Republic of 

Argentina, ICSID Case No. ARB/01/8, Award of 12 

May 2005 

cited as: CMS  

64, 90, 

91 

 CMS Gas Transmission Co. v. Republic of 

Argentina, ICSID Case No. ARB/01/8, Decision of 

the ad hoc Committee on the Application for 

Annulment of 25 September 2007 

cited as: CMS Annulment 

102, 

104 

 Continental Casualty Company v. the Argentine 90, 95, 



  

 

 

 

 

 

xvi 

Republic, ICSID Case No. ARB/03/9, Award of 5 

September 2008 

cited as: Continental 

101, 

102, 

103, 

104, 

118, 

124 

 Deutsche Bank AG v. Democratic Socialist Republic 

of Sri Lanka, ICSID Case No. ARB/09/2, Award of 

23 October 2012 

cited as: Deutsche 

18 

 El Paso Energy International Company v. the 

Argentine Republic, ICSID Case No. ARB/03/15, 

Award of 31 October 2011 

cited as: El Paso 

90 

 Enron Corporation and Ponderosa Assets, L. P. v. the 

Argentine Republic, ICSID Case No. ARB/01/3, 

Award of 22 May 2007 

cited as: Enron  

90, 

114, 

123 

 Enron Corporation and Ponderosa Assets, L. P. v. the 

Argentine Republic, ICSID Case No. ARB/01/3, 

Decision on Annulment of 30 July 2010 

cited as: Enron Annulment 

102, 

113 

 Fedax N.V. v. Republic of Venezuela, ICSID Case 

No. ARB/96/3, Decision of the Tribunal on 

Objections to Jurisdiction of 11 July 1997 

cited as: Fedax 

18, 30 

 Gustav F W Hamester GmbH & Co KG v. Republic 

of Ghana, ICSID Case No. ARB/07/24, Award of 18 

June 2010 

cited as: Hamester 

125 

 LG&E Energy Corp. et al. v. Republic of Argentina, 

ICSID Case No. ARB/02/1, Decision on Liability of 

86, 90, 

102, 



  

 

 

 

 

 

xvii 

3 October 2006 

cited as: LG&E 

115, 

123 

 Malaysian Historical Salvors Sdn Bhd v. Malaysia, 

ICSID Case No. ARB/05/10, Preliminary Objections 

cited as: MHS 

25 

 Pan American Energy LLC and BP Argentina 

Exploration Company v. the Argentine Republic, 

ICSID Case No. ARB/03/13, Decision on 

Preliminary Objections of 27 July 2006 

cited as: Pan American Energy 

60, 63 

 Parkerings-Compagniet AS v. Lithuania, ICSID Case 

No. ARB/05/8, Award of 11 September 2007 

cited as: Parkerings 

127 

 Sempra Energy International v. Republic of 

Argentina, ICSID Case No. ARB/02/16, Award of 28 

September 2007 

cited as: Sempra 

102 

 SGS Société Générale de Surveillance S.A. v. 

Islamic Republic of Pakistan, ICSID Case No. 

ARB/01/13, Decision of the Tribunal on Objections 

to Jurisdiction of 6 August 2003 

cited as: SGS v. Pakistan 

62 

 SGS Société Générale de Surveillance S.A. v. 

Republic of Philippines, ICSID Case No. ARB/02/6, 

Decision of the Tribunal on Objections to 

Jurisdiction of 29 January 2004 

cited as: SGS v. Philippines 

65, 77, 

78 

 Siemens v. Argentina, ICSID Case No. ARB/02/8, 

Decision on Jurisdiction of 3 August 2004 

cited as: Siemens I 

24 



  

 

 

 

 

 

xviii 

 Siemens v. Argentina, ICSID Case No. ARB/02/8, 

Award of 6 February 2007 

cited as: Siemens II 

110 

 SPP (ME) Ltd. and SPP Ltd. v. Egypt, ICSID Case, 

Decision on Jurisdiction of 27 November 1985, 

Reported in ICSID Reports 

cited as: SPP I 

81 

 SPP (ME) Ltd. and SPP Ltd. v. Egypt, ICSID Case, 

Decision on Jurisdiction of 14 April 1988, Reported 

in ICSID Reports 

cited as: SPP II 

65 

 Compañiá de Aguas del Aconquija S.A. and Vivendi 

Universal S.A. v. Republic of Argentina, ICSID Case 

No. ARB/97/3, Decision on Annulment of 3 July 

2002 

cited as: Vivendi Annulment 

62, 78 

NAFTA Methanex v. United States of America, NAFTA 

Case, First Partial Award of 7 August 2002 

cited as: Methanex 

60 

 United Parcel Service of America Inc. v. Government 

of Canada, NAFTA Case, Award on the Merits of 24 

May 2007 

cited as: UPS 

60 

PCA Ecuador v. United States of America, PCA Case No. 

2012-5, Award of 29 September 2012 

cited as: Ecuador v. USA 

47 

 Frontier Petroleum Services Ltd. v. Czech Republic, 

UNCITRAL/PCA Case, Final Award of 12 

November 2010  

cited as: Frontier Petroleum 

124 



  

 

 

 

 

 

xix 

 Romak S.A. (Switzerland) v. Republic of 

Uzbekistan, PCA Case No. AA280 

cited as: Romak 

13, 14  

UNCITRAL National Grid v. the Argentine Republic, 

UNCITRAL Case, Award of 3 November 2008 

cited as: National Grid 

110, 

115 

USA NML Capital, Ltd. v. Republic of Argentina, US 

District Court for the Southern District of New York 

1:08-cv-06978-TPG, Judgment of 7 December 2011 

cited as: NML Capital v. Argentina, District Court 

Decision 

120 

 NML Capital, Ltd. v. Republic of Argentina, United 

States Court of Appeal Second Circuit 699 F.3d 246, 

Decision of 26 October 2012 

cited as: NML Capital v. Argentina, Circuit Court 

Decision 

120 

 

 

  



  

 

 

 

 

 

xx 

LIST OF LEGAL INSTRUMENTS 

Argentina/Australia BIT Agreement between the Government of Australia and 

the Government of the Argentine Republic on the 

Promotion and Protection of Investment of 23 August 

1995 

cited as: Argentina/Australia BIT 

110 

Argentina/Italy BIT Treaty between the Republic of Argentina and the 

Italian Republic on the Promotion and Protection of 

Investments of 22 May 1990 

cited as: Argentina/Italy BIT 

31 

Austria/Turkey BIT Agreement between the Republic of Austria and the 

Republic of Turkey for the Reciprocal Promotion and 

Protection of Investments of 16 September 1988 

cited as: Austria/Turkey BIT 

6 

Czech Republic/Mexico 

BIT 

Agreement between the Czech Republic and the 

United Mexican States on the Promotion and 

Reciprocal Protection of Investments of 4 April 2002 

cited as: Czech/Mexico BIT 

6 

Greece/Korea BIT Agreement between the Government of the Hellenic 

Republic and the Government of the Republic of 

Korea on the Mutual Promotion and Protection of 

Investments of 25 January 1995 

cited as: Greece/Korea BIT 

6 

Hague Convention on 

Choice of Court 

Agreements 

Hague Convention on Choice of Court Agreements of 

30 June 2005 

cited as: Hague Convention on Choice of Court 

Agreements 

73 

Malaysia/Italy BIT Agreement between the Government of Malaysia and 

the Government of the Italian Republic on the 

Reciprocal Promotion and Protection of Investments 

of 4 January 1988 

6 



  

 

 

 

 

 

xxi 

cited as: Malaysia/Italy BIT 

Mexico/Korea BIT Agreement between the Government of the United 

Mexican States and the Government of the Republic 

of Korea for the Promotion and Reciprocal Protection 

of Investments of 14 November 2000 

cited as: Mexico/Korea BIT 

6 

NAFTA North American Free Trade Agreement 

cited as: NAFTA 

43 

Netherlands/Venezuela 

BIT 

Agreement on the Encouragement and Reciprocal 

Protection of Investments between the Kingdom of 

the Netherlands and the Republic of Venezuela of 22 

October 1991 

cited as: Netherlands/Venezuela BIT 

30 

New York Convention Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards 1958  

cited as: NY Convention 

73 

Poland/Croatia BIT Agreement between the Republic of Poland and the 

Republic of Croatia on the Reciprocal Promotion and 

Protection of Investments of 21 February 1995 

cited as: Poland/Croatia BIT 

6 

Switzerland/Philippines 

BIT 

Agreement between the Swiss Confederation and the 

Republic of the Philippines concerning the Promotion 

and Reciprocal Protection of Investments of 31 

March 1997 

cited as: Switzerland/Philippines BIT 

77 

UNCITRAL Arbitration 

Rules 

UNCITRAL Arbitration Rules of 1976 

cited as: UNCITRAL Rules 

39 

United 

Kingdom/Argentina BIT 

Agreement between the Government of the United 

Kingdom of Great Britain and Northern Ireland and 

the Government of the Republic of Argentina for the 

119 



  

 

 

 

 

 

xxii 

Promotion and Protection of Investments of 11 

December 1990 

cited as: UK/Argentina BIT 

US/Argentina BIT Treaty between the United States of America and the 

Argentine Republic concerning the Reciprocal 

Encouragement and Protection of Investment of 14 

November 1991 

cited as: US/Argentina BIT 

101, 

110, 

119 

U.S. Model BIT of 2004 U.S. Model BIT of 2004 

cited as: US Model BIT of 2004 

43 

VCLT Vienna Convention on the Law of Treaties 

cited as: VCLT 

34, 37, 

51, 54 

   

 



 

 

 

1 

 

STATEMENT OF FACTS 

1. In 1992, the Federal Republic of Dagobah (“Dagobah”) and the Corellian Republic 

(“Corellia”), together referred to as (“Contracting Parties”) entered into the Agreement 

between the Corellian Republic and the Federal Republic of Dagobah for the Promotion 

and Protection of Investments (“BIT”). The BIT provided for a definition of protected 

investments and contained standard clauses of protection such as national treatment, fair 

and equitable treatment, full protection and security, and also the protection of essential 

security interest. 

2. In early 2001, Dagobah was faced with an unsustainable debt burden and fell into a two-

and-a-half year long economic crisis. 

3. On 7 May 2001, Dagobah was incapable of meeting its debt obligations, what led its 

government to restructure its sovereign debt. In order to service its debt, Dagobah’s 

government launched an offer according to which bondholders would be able to exchange 

their bonds for new ones to be issued by Dagobah. 

4. Worried about the possible effects on the Corellian economy, Corellia tried to clarify the 

language of the BIT, which did not include an express reference to sovereign bonds under 

the definition of investment to which the BIT would apply. 

5. Over the second half of 2001, diplomatic negotiations took place, however, the 

Contracting Parties did not reach any agreement on the interpretation regarding sovereign 

bonds. 

6. Unsatisfied with the situation, and pursuant to art. 7 of the BIT, Corellia initiated arbitral 

proceedings against Dagobah. State-to-state dispute settlement was administered by the 

Permanent Court of Arbitration (“PCA”), and governed by the UNCITRAL Arbitration 

Rules. 

7. On 29 April 2003, the PCA Arbitral Tribunal decided by majority that sovereign bonds 

fell under the definition of investments under the BIT. 

8. On 19 May 2003, the dissenting arbitrator prof. Jeger presented his convincing opinion. 

He expressed a clear opposition to the conclusions of the majority of the PCA Arbitral 

Tribunal and remained definite that sovereign bonds could not constitute an investment in 

accordance with the wording of the BIT. 

9. By then, Corellian bondholders had already accepted Dagobah’s restructuring offer. 

Ultimately, the offer represented moderate losses of less than 20% of the aggregate 



  

 

 

 

 

 

2 

nominal value of their bonds. Corellian nationals therefore did not pursue litigation 

proceedings against Dagobah in respect to its sovereign debt restructuring. 

10. As a consequence of the financial crisis that affected many nations around the world in 

2008, another economic decline hit Dagobah at the beginning of 2010. Dagobah’s debt 

was estimated to be enormous at approximately USD 400 billion. 

11. As a result of a large increase in unemployment rates, several demonstrations and social 

unrest erupted in the capital as well as in other larger cities of Dagobah. 

12. As a reaction to this development, the International Monetary Fund (“IMF”) suggested 

several measures to Dagobah to reduce its debt-to-GDP ratio to a more acceptable level. 

A new sovereign debt restructuring was among these measures. It also stated that, with 

support of several states, it could promote a bailout estimated at USD 150 billion, as long 

as Dagobah refinanced and reduced its outstanding debt in bonds through an exchange 

offer. 

13. On 28 May 2012, after consultation with the IMF and its involvement in the drafting 

process, Dagobah enacted the Sovereign Restructuring Act (“SRA”). 

14. Dagobah continued to observe IMF’s policies with regard to its sovereign debt 

restructuring. After a consultation with a committee representing the owners of 

approximately 50% of the aggregate nominal value of the bonds, on 29 November 2012, 

the Dagobah government offered bondholders the option to exchange their bonds for new 

bonds.  

15. Since the vast majority of bondholders decided to participate in the exchange offer, on 12 

February 2013 all such bonds were exchanged for new ones on the terms provided by 

the exchange offer. 

16. Calrissian & Co., Inc. (“Calrissian”) is a Corellian hedge fund that holds a number of 

sovereign bonds subjected to the SRA, and was among the holdout minority. It acquired 

its bonds in 2005 on the secondary market in Corellia.  

17. On 30 August 2013, pursuant to the investor-state dispute settlement provision contained 

in art. 8 of the BIT and in accordance with art. 2 of the Arbitration Rules of the 

Arbitration Institute of the Stockholm Chamber of Commerce (“SCC”), Calrissian 

submitted the Request for Arbitration against Dagobah. It mainly contests the terms of 

Dagobah’s exchange offer.  

18. The SCC Secretariat confirmed to Calrissian receipt of the notice and notified Dagobah of 

the Request for Arbitration. 
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19. In its Answer of 4 October 2013, Dagobah objected to the jurisdiction of the Tribunal. 

20. On 28 November 2013, the SCC Board appointed Mr. Picard as the chairperson of the 

Tribunal, determined the amount of the advance on costs, and designed Alderaan, in the 

Kingdom of Yavin, as the seat of arbitration. 

21. Following the payment of the advance on costs by the parties, the case was referred to the 

Tribunal on 8 January 2014.  
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ARGUMENTS ON JURISDICTION 

I. The Tribunal does not have jurisdiction over the present dispute because 

Calrissian has not made an investment in Dagobah pursuant to the BIT 

1. The corner stone of investment arbitration is the quid pro quo principle.
1
 An investor 

contributes to the flow of capital into the economy of the host state and in exchange is 

given the right to instigate international arbitral proceedings against the host state and 

invoke the minimum standards of treatment applicable. In light of this abstract definition, 

Dagobah is going to show that Calrissian did not contribute to the flow of capital into 

Dagobah’s economy and thus cannot invoke the standards guaranteed by the BIT.  

2. Indeed, Calrissian only wants to profit from Dagobah’s financial crisis at the expense of 

Dagobah’s scarce public recourses. Calrissian placed a bet on Dagobah’s economy when 

it bought its bonds and lost. Now it simply wants to retain its profit through the BIT, 

which it uses as a safety net. That goes however far from what the BIT was intended for.  

3. Dagobah accordingly submits that Calrissian’s bonds cannot be considered an 

“investment” under the BIT (A) and that the cases of Fedax and Abaclat must be 

distinguished from the current factual and legal basis (B).  

A. Calrissian’s bonds are not an investment under the BIT 

4. Dagobah submits that Calrissian’s business activity cannot be construed as an 

“investment” in light of art. 1 of the BIT (a) and it also does not meet the BIT’s territorial 

requirement (b). Additionally, the object and purpose of the BIT precludes bonds as an 

“investment” (c). 

a) Art. 1 of the BIT cannot be construed to include bonds  

5. The BIT defines an “investment” as:  

“every asset […], that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the expectation of gain 

or profit, or the assumption of risk”.
2
 

 

6. It then gives a non-exhaustive list of these assets. Dagobah had already submitted that art. 

1 of the BIT does not in any way indicate that the Contracting Parties wanted to include 

bonds or any financial instruments in the definition of “investment”.
3
 This is only 

reiterated here because in fact a large number of investment treaties contain “claims to 

                                                 
1
 Douglas, p. 162. 

2
 BIT, art. 1.  

3
 Answer, par. 4. 
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money” as an example of assets unlike the BIT, widening the scope of the definition even 

further.
4
  

7. Although it is a non-exclusive list, the Tribunal must not interpret it in a sense that 

anything can be considered as an investment. Quite the contrary, in case an asset is not 

mentioned, it must at least be tested in light of the “limiting phrase”
5
 contained therein. 

Art. 1 of the BIT points to the obvious: the Contracting Parties wanted to limit the scope 

of the protected investments and to put boundaries on the interpretation of “every asset”. 

8. Dagobah accordingly submits that, Calrissian’s alleged investment lacks the 

aforementioned characteristics, namely “the commitment of capital or other resources” 

(a), “the expectation of gain or profit” (b) and “the assumption of risk” (c).  

i. Commitment of Capital 

9. There is no question that Calrissian invested significant funds into the transaction it 

alleges to be an investment under art. 1 of the BIT.
6
 However, Calrissian has done this 

through the secondary financial market as a commercial operation. It also means that 

Dagobah was not involved in any way in this transaction. In fact, the nature of secondary 

market transactions is that the primary issuer (Dagobah) or the underwriter is not aware 

who is going to be the ultimate owner of the particular asset.  

10. It is wrong to assume that Calrissian’s purchase was conditioned on the issuance of the 

bonds because as prof. Abi-Saab states, “the passage from primary market to the 

secondary market is neither automatic, nor certain”.
7
 It is therefore impossible to 

“promote greater economic cooperation”
8
 between the Contracting Parties if Dagobah is 

not even aware that the purchase of bonds by Calrissian has happened. Under these 

circumstances, although Calrissian may have transferred funds, this transfer is merely a 

commercial operation. Not a “commitment of capital or other resources” in light of the 

BIT.  

ii. Expectation of Gain and Profit 

11. On the one hand, it is true that Calrissian as a bondholder is entitled to periodical 

payments of interest and/or the bonds’ principal. However on the other hand, given the 

                                                 
4
 For example: Malaysia/Italy BIT, art. 1 (1); Czech/Mexico BIT, art. 2 (1); Mexico/Korea BIT, art. 1 (1, c); 

Poland/Croatia BIT, art. 1 (2, c); Greece/Korea BIT, art. 1 (1, c); Austria/Turkey BIT, art. 1 (1, c), etc. 
5
 McLachlan, p. 173. 

6
 Procedural Order No. 2, par. 24. 

7
 Abi-Saab, par. 71. 

8
 BIT, Preamble.  
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fact that Calrissian is a hedge fund, operating frequently on the international financial 

markets, it is highly unlikely that it would hold the bonds for a longer period of time and 

wait for the payment of the principal or even any of the interest payments.  

12. It is rather likely that it intended to profit on the spread between the buying and selling 

prices. And there can be hardly any true expectation of profit when the transaction is 

speculative. Indeed, the Dagobah’s bonds were rated as “B” debt shortly before Calrissian 

purchased the bonds, at the time of purchase and after the transaction.
9
 This type of debt 

is described to be “more vulnerable to adverse business, financial and economic 

conditions”.
10

 Therefore, Calrissian effectively gambled on Dagobah’s economy. In that 

way, there cannot be “expectation of gain or profit” as envisaged by the BIT. 

iii. Assumption of Risk 

13. It is clear that all business activities entail a certain amount of risk, however it is also 

clear that the risk assumed under a commercial contract is dissimilar to the one involved 

with an investment.
11

 A party to a commercial contract can be fairly sure that once the 

goods are delivered, the outstanding sum will be repaid. The risk thus amounts merely to 

the risk of non-performance. Because of that, it has been held by investment treaty 

tribunals that ordinary commercial contracts are not considered to be investments.
12

  

14. The risk involved with an investment is the kind where an investor simply cannot predict 

the outcome of the transactions.
13

 Since Calrissian’s bonds are not tied to any particular 

business undertaking in Dagobah, its risk is commercial, rather than investment-like. 

Dagobah’s obligation to repay bonds is “fixed, unconditional and not tied to the success 

of a commercial undertaking”
14

 in Dagobah. This risk is therefore purely of non-

performance, which is inherent to a simple commercial transaction and not investment 

risk pursuant to an investment treaty like the BIT.  

15. Dagobah concludes that the purchase of bonds by Calrissian does not meet the 

“characteristics of an investment” under art. 1 of the BIT and the Tribunal should 

therefore find that it lacks jurisdiction.  

b) Calrissian’s bonds are not located in the territory of Dagobah  

                                                 
9
 Procedural Order No. 3, par. 31. 

10
 Standard & Poor’s.  

11
 Romak, par. 229. 

12
 Romak, par. 57 

13
 Romak, par. 230. 

14
 Waibel, p. 726. 
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16. Dagobah submits that the BIT conditions its protection of investments on a territorial 

requirement (i.), which is not met by Calrissian’s alleged investment (ii.). 

i. The BIT contains a territorial requirement  

17. The territorial requirement is unambiguously contained in the BIT although it is not 

explicitly stated in the definition of “investment” found in art. 1 of BIT. Firstly, the 

Preamble of BIT expresses the desire to promote economic cooperation with respect to 

investments made “in the territory of the other Party”. Secondly, even the definition of a 

“national of a Party” requires an “investment in the territory of the other Party”.
15

 Lastly, 

articles regarding the substantive protection of investors also restate the same. For 

example, compensation for losses is offered to investors whose investments are “in the 

territory of the other Party”, subject to other criteria.
16

 The protection of FET is also 

subject to capital invested in the territory of a Contracting Party.
17

 It is hence fair to 

conclude that the existence of Calrissian’s investment must be conditioned on the 

presence of the requisite territorial link. 

ii. Bonds do not fulfill the BIT’s territorial requirement  

18. Bonds are merely intangible capital flows and to look for a territorial connection similar 

to that of construction contracts would not be appropriate. What seems to be accepted 

with investments of financial nature is that funds must be made available for the host state 

to finance its budget in order to satisfy the territorial requirement.
18

 Even this “over-loose 

ultimate beneficiary test”
19

 is not fulfilled by Calrissian’s alleged investment.  

19. At the issuance of bonds, usually an underwriter pays a lump sum at a single time for all 

bonds of a requisite country. Such a payment could have been a contribution to 

Dagobah’s economy. Calrissian however is a hedge fund, which in a real day-to-day 

financial world acquires financial instruments like bonds on the secondary market just 

like shares of companies or various financial derivatives. Such acquisitions on the 

secondary market cannot, in any reasonable sense, fulfill the requisite territorial 

requirement reflected in the BIT.  

20. In other words, the capital transferred by Calrissian ended up with the previous owner of 

the bonds, never being made available to Dagobah. The nexus between Calrissian’s 

                                                 
15

 BIT, art. 1.  
16

 BIT, art. 3. 
17

 BIT, art. 2 (1). 
18

 Fedax, par. 40; Abaclat, par. 372 et seq.; Ambiente, par. 496 et seq.; Deutsche, par. 287 et seq. 
19

 Abi-Saab, par. 101. 
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secondary market purchase and the employment of those funds in the Dagobah’s budget 

is simply too weak.
20

 Moreover, it is “highly unlikely” that Calrissian’s payment to the 

previous owner of the bonds impacted Dagobah’s economy positively.
21

  

21. It has to be considered that these bonds were sold and acquired outside of Dagobah, in 

Corellia.
22

 Furthermore, the bonds are even payable in the Kingdom of Yavin, i.e. not in 

Dagobah.
23

 Their purchase and registration most probably happened within one click of a 

mouse button. Although none of these factors are determinative, they offer good evidence 

that bonds are not located in Dagobah.  

22. In addition to the fact that Calrissian’s payment never reached the territory of Dagobah, it 

is also not connected to any economic operation in Dagobah. Dagobah endorses the view 

of prof. Abi-Saab that a territorial link is best demonstrated if the requisite investment can 

be traced to a specific project in the host state.
24

 This is not the case here since 

Calrissian’s bonds are totally “free-standing” and they cannot be seen as investments in 

the territory of Dagobah.
25

 

c) The BIT‘s object and the purpose precludes bonds as investments 

23. Calrissian’s purchase of bonds did not contribute to the economic development of 

Dagobah and it is therefore submitted that such a business activity is precluded from the 

definition of “investment” under the BIT. 

24. The term investment is without doubt very flexible, it is however not “infinitely elastic”.
26

 

The Siemens I tribunal considered that an investment treaty must be “interpreted neither 

liberally nor restrictively, as neither of these adverbs is part of Article 31 (1) of the 

[VCLT]”.
27

 It went on to confirm one of the general rules of interpretation under the 

VCLT by stating that a tribunal shall be “guided by the purpose of the Treaty as 

expressed in its title and preamble”.
28

 

25. The wording of art. 1 of the BIT thus cannot be isolated from its Preamble for purposes of 

the qualification of investment. The Preamble of the BIT recognizes that investments 

“will stimulate the flow of private capital and the economic development of the 

                                                 
20

 Similarly in Douglas, p. 180. 
21

 Waibel, p. 727. 
22

 Procedural Order No. 2, par. 11. 
23

 Procedural Order No. 3, par. 33. 
24

 Abi-Saab, par. 95. 
25

 Similarly in Abi-Saab, par. 108. 
26

 Waibel, p. 722. 
27 Siemens I, par. 81. 
28

 Siemens I, par. 81. 
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[Contracting Parties]”. In exchange for that, states provide “effective means of asserting 

claims and enforcing rights with respect to investment”.
29

 Therefore an economic activity 

subject to the Contracting Party’s protection must contribute to its development, including 

some that are largely commercial, contractual or trade-related in nature.
30

 This factor of 

an investment was already found to be of “considerable, even decisive, importance”.
31

 

26. In light of such an interpretation of “investment” under the BIT, it is difficult to imagine 

that the purchase of bonds by Calrissian contributed to the economic development of 

Dagobah. Given the nature of financial operations on the secondary market, Calrissian’s 

payment for bonds was never received by Dagobah. It therefore couldn’t have benefited 

its economic development in any way. The transfer of funds, which could have 

potentially benefited Dagobah’s economic development, was the initial investment in 

lump sum made by the original underwriter. Only this interpretation of the underlying 

transactions takes into account the real operation of sovereign debt issuance.  

27. It is also important to note that Calrissian, as a hedge fund, is a “collective investment 

vehicle that admits only a small number of wealthy individuals or institutions”.
32

 It is a 

line of business for such funds to be involved in high-risk operations including aggressive 

bets against distressed states. Apparently then, Calrissian never wanted to “stimulate the 

flow of private capital and the economic development” of Dagobah within the meaning of 

the BIT. Calrissian presumably wanted to raise funds by acquiring bonds of a distressed 

country by re-selling them with profit after Dagobah’s economy sees out its crisis. That is 

a legitimate commercial goal, however not an “investment”. 

28. Calrissian has additionally acquired its alleged investment within a touch of a button and 

its bonds are merely free-standing financial instruments, i.e. not connected to any other 

business activity in the host state. Ignoring these day-to-day realities of financial markets’ 

conduct of business would be a serious flaw in the Tribunal’s reasoning. Generally, 

“labeling […] is no substitute for analysis”
33

 and the Tribunal hence cannot accord the 

status of an investment since even Calrissian only does so for the purposes of these 

proceedings.  

B. Cases of Fedax and Abaclat are distinguishable  

                                                 
29

 BIT, Preamble. 
30

 Dugan/Wallace/Rubins/Sabah, p. 272. 
31

 MHS, par. 123. 
32

 Arnold, p. 95. 
33

 Azinian, par. 90. 
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29. Tribunals in Fedax (a) and Abaclat (b) held that debt instruments are considered to be 

investments. However, both of the cases are based on distinct legal basis and factual 

situations and therefore have to be distinguished. An analogy for purposes of the case at 

hand is hence unacceptable and it is the Tribunal’s obligation to decide the present case in 

accordance with the BIT
34

 and the underlying facts.  

a) Fedax 

30. The tribunal affirmed that promissory notes issued by Venezuela constituted an 

investment under the Netherlands/Venezuela BIT. Although in the case at hand a similar 

debt instrument is in question, the case of Fedax offers no useful analogy because of at 

least two reasons. Firstly, promissory notes in Fedax were issued in connection with a 

contract made with a Venezuelan corporation and thus were linked to a specific enterprise 

in Venezuela.
35

 As already mentioned, that is not the case with Calrissian’s bonds. 

Secondly, the Netherlands/Venezuela BIT specifically mentioned bonds and other titles to 

money in the non-exclusive list of the investment’s definition unlike the BIT.
36

 Moreover, 

the Netherlands/Venezuela BIT does not contain a purposeful limiting phrase like the BIT 

and was therefore wider in scope.  

b) Abaclat 

31. The tribunal in Abaclat was tasked to decide whether sovereign bonds constituted an 

investment under the Argentina/Italy BIT. Although the facts reflected in the Abaclat 

award and the present case seem similar, an analogical decision regarding the scope of the 

term “investment” cannot be made, based on at least two grounds. Firstly, the 

Argentina/Italy BIT “covers an extremely wide range of investments using a broad 

wording” and refers to notions like “independent of the legal form adopted” or “any 

other kind of similar investment”.37 Again, the BIT rather contains a limiting phrase as 

opposed to an “extremely wide” definition. Secondly, the Argentina/Italy BIT also 

specifically addresses financial instruments and the tribunal relies on this heavily when 

making its decision.38  

  

                                                 
34

 BIT, par. 8 (3). 
35

 Fedax, par. 18. 
36

 Fedax, par. 31. 
37

 Abaclat, par. 354. 
38

 Abaclat, paras. 355-356. 
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II. The PCA Award does not have a binding effect on the Tribunal’s decision on 

jurisdiction 

32. Calrissian errs in suggesting that the Tribunal has jurisdiction simply based on the final 

and binding PCA Award.39 Dagobah submits that the legal effect of the PCA Award is in 

no way more authoritative than any other award issued in investment arbitration. In other 

words, the Tribunal is apt and indeed obliged to make an independent finding whether 

there is an “investment” pursuant to the BIT.  

33. Dagobah accordingly submits that the interpretation of art. 7 of the BIT shows that the 

Tribunal is by no means per se bound by the findings contained in the PCA Award (A). 

Alternatively, Dagobah submits that the PCA Award should not be followed because it is 

originally erroneous and represents an unlawful amendment of the BIT (B).  

A. Interpretation of art. 7 of the BIT precludes the binding effect of the PCA Award 

34. VCLT has been held to be the applicable tool to interpret investment treaties such as the 

BIT.
40

 The VCLT provides the general rules of interpretation according to which a treaty 

must be interpreted in “good faith”, according to the “ordinary meaning to be given to the 

terms of the treaty in their context” and the “object and purpose” of the particular treaty.
41

 

The interpretation must also take into consideration “any subsequent agreement between 

the parties”, “any subsequent practice in the application of the treaty” and relevant rules 

of international law.42 These rules are of equal value, none is inferior.43 Their application 

is a single operation, in which all are thrown into the crucible and their interaction results 

in a legally relevant interpretation.44 In addition to subsequent agreements and practice, 

treaties may provide for mechanisms to issue authentic interpretations.  

35. The PCA Award was rendered pursuant to art. 7 of the BIT, which inter alia provides that 

“any dispute between the [Contracting Parties] concerning the interpretation or 

application” will be submitted “to an arbitral tribunal for binding decision in accordance 

with the applicable rules of international law”. Following the interstate dispute 

settlement, art. 8 of the BIT inter alia provides that “any legal dispute between an 

investor of one Party and the other Party in connection with an investment” will be 

                                                 
39

 Request, par. 10. 
40

 References to articles 31-33 of the VCLT were found in 35 out of 98 ICSID decisions as mentioned in 

Fauchald, p. 314. 
41

 VCLT, art. 31 (1). 
42

 VCLT, art. 31 (3). 
43

 Jennings/Watts, p. 632. 
44

 ILC Report 1966, par. 9. 
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submitted “to binding arbitration”. The interaction of these two provisions is essential to 

the finding that the PCA Award has the same legal effect as any other decision rendered 

under the BIT. 

36. Stemming from the ordinary meaning of the terms used in art. 7 and art. 8 of the BIT, the 

PCA Award must be given the same legal effect as to any other award rendered in 

investment arbitration (a). Moreover, art. 7 of the BIT does not establish an institutional 

mechanism of authentic interpretations of the BIT (b) and there is no state practice in 

favour of the PCA Award’s effect alleged by Calrissian (c). 

a) The PCA Award has the same authority as any other arbitral award  

37. The ordinary meaning of the terms used is the most natural starting point because 

interpretation turns on the meaning and scope of written words.45 The context of the 

relevant treaty must also be considered.46 This is due to the fact that “treaty terms are not 

drafted in isolation, and their meaning can only be determined by considering the entire 

treaty”.47 The context will include all the remaining terms of the paragraph, the entire 

article at issue, and subsequently the rest of the treaty, which aims at avoiding 

inconsistencies of the individual term with its surroundings.48 

38. Accordingly, Dagobah is convinced that the Tribunal should note the word “binding” 

contained in art. 7 of the BIT in conjunction with the exact same word used in the 

following art. 8 of the BIT. If the Tribunal sustained Calrissian’s argument, it would also 

have to apply the same logic to each and every award rendered in investor-state 

arbitration under art. 8 of the BIT. This would establish a system of binding precedent, 

which was not intended by the Contracting Parties.  

39. Moreover and importantly, the PCA Award was rendered under the UNCITRAL Rules as 

per the Contracting Parties’ wishes.49 Such an award is “final and binding on the 

parties”.50 The notion of binding awards “relates to the legal force of an award that 

obliges the parties to execute its terms domestically and internationally”.51 Hence there is 

no reason why the PCA Award should have a binding effect on future tribunal as alleged 

by Calrissian.  

                                                 
45

 ILC Report 1966, par. 9. 
46

 VCLT, art. 31 (1). 
47

 Villiger, p. 427. 
48

 Bleckmann, fn. 354. 
49

 BIT, art. 7 (2) second sentence. 
50

 UNCITRAL Rules, art. 32 (2). 
51

 Caron/Caplan, pp. 800-801. 
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40. To state otherwise would be in strict contradiction with what is accepted in investment 

arbitration. It is firmly established that the doctrine of stare decisis is excluded in ICSID 

arbitration, which stands for the vast majority of cases.52 In Dagobah’s understanding, 

none of the bilateral investment treaties establishes such a system. There is nothing to 

suggest in the wording of the entire BIT, which would suggest that the Contracting 

Parties intended to do so here.  

41. With the above mentioned in mind, the legal effect of the PCA Award is the same as of 

any other decision rendered under investor-state arbitration pursuant to art. 8 of the BIT. 

It is binding on the parties, i.e. subject to enforcement and thus does not affect the legal 

classification of an investment by the Tribunal.  

b) Absence of an agreed institutional mechanism for authentic interpretations  

42. Dagobah submits that the PCA Award cannot constitute “subsequent agreement” or 

“subsequent practice” pursuant to the VCLT. Subsequent agreement of the Contracting 

Parties regarding the BIT’s interpretation is viewed as an “authoritative interpretation” 

pursuant to art. 31 (3, a) of the VCLT.53 Interpretation via these means can only be 

invoked if all the parties to the treaty have been involved in the process through an 

agreement, or by means of an instrument or subsequent practice to which all the parties 

agreed. It is however clear that there was no such subsequent agreement leading to 

binding interpretation between the Contracting Parties. 

43. Beyond the regular provisions of the VCLT on subsequent agreements and practice, 

treaties may expressly provide for an authoritative mechanism to issue authentic 

interpretations. The most commonly mentioned, the NAFTA Free Trade Commission 

(“FTC”), resolves “disputes that may arise regarding the [NAFTA’s] interpretation or 

application”.54 In practice, the interpretation of a norm by the FTC will be binding on all 

future NAFTA tribunals, while the interpretation by a tribunal constituted pursuant to 

NAFTA will have a more limited force.55 US Model BIT of 2004 is another example, 

which provides for a similar mechanism.56 

44. The effect of the PCA Award alleged by Calrissian resembles the effect of the FTC 

decisions. However, unlike BIT interstate tribunals, the FTC is a decision-making body 

                                                 
52

 Schreuer, pp. 1101-1102; Duprey, p. 267.  
53

 Kasikili and Sedudu Island, p. 1045. 
54

 NAFTA, art. 11311 (2). 
55

 Kaufmann-Kohler, p. 187. 
56

 US Model BIT of 2004, art. 30 (3). 
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comprised of political appointees. The ADF Group tribunal underlined the fact by stating 

that “we have the Parties themselves […] speaking to the Tribunal” and that it is not 

possible to have a “more authentic and authoritative source of instruction on what the 

Parties intended […]”.57 There is a clear value difference in the composition of the two. 

Therefore, if the Contracting Parties had intended to create an adjudicatory body with the 

power to issue interpretations that bound future tribunals, it would have been preferable to 

say so expressly.58 Nothing however in the BIT suggests such an interpretation. And 

additionally, it is difficult to accept that two members of an arbitral tribunal are capable of 

“speaking to the Tribunal” like the Contracting Parties themselves.59  

45. Concluding therefore, there is no subsequent agreement between the Contracting Parties, 

which would support Calrissian’s alleged effect of the PCA Award. Moreover, Dagobah 

has shown that the Contracting Parties did not intend to establish an institutional 

mechanism capable of rendering authentic interpretations. The PCA Award thus does not 

have the binding effect alleged by Calrissian.  

c) Lack of state practice 

46. The binding effect of the PCA Award rendered in an interstate arbitration alleged by 

Calrissian is unprecedented in the history of investment arbitration. That in itself implies 

that Calrissian’s reading of art. 7 of the BIT is not correct and should not be adopted by 

the Tribunal.  

47. In fact, most investment treaties provide for two forms of arbitration: investors can bring 

arbitral claims against host states for alleged treaty violations adversely affecting their 

investment, and treaty parties can bring claims against each other concerning the 

interpretation and/or application of the treaty.60 It is however difficult to draw an analogy 

with the case at hand because since 2002, only three interstate arbitrations were launched 

pursuant to investment treaties.61  

48. Dagobah hence submits that since clauses similar to art. 7 of the BIT are included in most 

investment treaties and since no state party made use of them as alleged by Calrissian, it 

should also be disregarded by the Tribunal. As mentioned previously, the Tribunal is 

capable and obliged to make a decision on jurisdiction independently. It can take into 

                                                 
57

 ADF Group, par. 177. 
58

 Roberts II, p. 62. 
59

 PCA Award was made by a majority of two arbitrators, one dissenting.  
60

 Roberts I, p. 183. 
61

 Italy v. Cuba; Peru v. Chile and Ecuador v. USA. 



  

 

 

 

 

 

15 

consideration the findings in the PCA Award but at the same time, it is not bound by 

them.  

B. Interpretation contained in the PCA Award represents an unlawful amendment 

of the BIT 

49. Dagobah submits an alternative argument, in case the Tribunal accepts that the findings in 

the PCA Award are binding for its decision on jurisdiction. The PCA Award’s 

interpretation of the BIT is originally erroneous because it goes beyond its reasonable 

meaning and thus unlawfully amends it. Under such circumstances, the Tribunal retains 

the ultimate authority to reach an independent decision based on a legally sound 

interpretation of the term “investment”.  

50. Dagobah accordingly submits that the BIT was not amended through an agreement 

between the Contracting Parties (a) while the interpretation adopted by the PCA Award is 

unreasonable and results in an invalid amendment of the BIT (b).  

a) No Amendment to the BIT by the Contracting Parties 

51. The VCLT provides a general rule regarding the amendment of treaties containing only 

one condition, namely the “agreement between the parties”.62 The concept that a treaty 

may only be amended by a new and separate agreement derives from the notion of pacta 

sunt servanda.63 In fact, the requirement of an agreement corresponds with the idea that a 

contracting party not willing to amend the treaty will not be affected by an amending 

instrument.64 This is justified by the fact that the “parties to the treaty are their own 

masters”.65 

52. In light of this general rule, Dagobah objected to the interpretation made by the PCA 

tribunal on several occasions. Firstly, it made submissions during the PCA proceedings 

objecting to what has later become the interpretation adopted in the PCA Award.66 

Secondly, Dagobah also publicly disagreed with the findings contained in the PCA 

Award.67 Lastly, Dagobah contests the same findings in its Answer68 and in Section I. of 

this Statement of Defence. There is thus no question that Dagobah, as one of the two 

                                                 
62

 VCLT, art. 39. 
63

 Yaseen, par. 40. 
64

 Waldock, paras. 30, 32, 41. 
65

 Villiger, p. 429. 
66

 UF, par. 10. 
67

 Procedural Order No. 2, par. 10. 
68

 Answer, paras. 6-8. 
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Contracting Parties, was not and still is not willing to amend the BIT pursuant to the PCA 

Award.  

53. Therefore there was no “agreement between the parties” representing an amendment of 

the BIT in light of the VCLT.  

b) Unreasonable interpretation of “investment” 

54. The PCA Award contains an unreasonable interpretation of the term “investment” under 

the BIT and therefore should not be followed by the Tribunal. Whether performed by 

arbitral tribunals in interstate arbitrations69 or investor-state arbitrations70, interpretations 

of the provisions of the BIT must be made in accordance with rules of international law. 

The BIT without doubt mainly refers to the rules of interpretation contained in the 

VCLT.71 As already argued in Section II. (A, a), interpretation, which is inconsistent with 

the ordinary meaning of the treaty terms in their context is not in conformity with the 

VCLT.  

55. As Roberts states “unreasonable interpretations must be treated as amendments and 

enacted de jure, not de facto”.72 Thus in other words, an interpretation that appears to fall 

outside the range of a reasonable textual reading of a provision is better characterized as 

its de facto amendment. Under general international law, interpretation is an ultra 

vires amendment of a treaty, if it adds words that are neither in the text, nor in the drafting 

history.73 Under such circumstances, “the investor–state tribunal retains ultimate 

authority” to decide whether the reached interpretation “falls outside the range of 

reasonable textual readings of the treaty provision”.74 

56. The PCA Award reads a restrictive definition of investment requiring certain 

“characteristics of an investment” too broadly. Moreover, nowhere does art. 1 of the BIT 

show the intention of the Contracting Parties to protect investments in financial 

instruments such as bonds. The PCA Award based the broad interpretation of the term 

“investment” under the BIT solely on the all-encompassing phrase “every asset” and a 

presence of the non-exclusive list of assets.75 Moreover, the PCA Award establishes the 

territorial link of bonds with the Contracting Parties without taking into account the 

                                                 
69

 BIT, art. 7 (2). 
70

 BIT, art. 8 (3). 
71

 For the applicability of VCLT in the interpretation of investment treaties, see Section II. (A). 
72

 Roberts I, p. 210. 
73

 Brower, p. 480. 
74

 Trevino, p. 225. 
75

 PCA Award, p. 72 et seq. 
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realities of secondary market purchases. “The place in which the funds from the 

acquisition will be used”76 can never be one of the Contracting Parties if the bonds are 

purchased from a third party. Dagobah addresses the character of art. 1 of the BIT in more 

detail in Section I. Therefore, the PCA Award clearly departs from the ordinary meaning 

of the terms of the BIT, its interpretation is unreasonable and is thus de facto an 

amendment of the BIT. 

57. Dagobah thus concludes firstly that the PCA tribunal made an interpretation, which is 

originally erroneous because it “falls outside the range of reasonable textual readings” of 

the BIT. Secondly, the Tribunal has the ultimate obligation to make an independent 

interpretation of the term “investment” under the BIT. 

 

 

 

 

  

                                                 
76

 PCA Award, D (ii). 
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III. The Tribunal cannot rule on Calrissian’s claims because of the exclusive forum 

selection clause contained in the bonds 

58. Calrissian ignores its contractual obligations without any proper justification by 

submitting its claim to the Tribunal. The bonds contain an express obligation regarding 

dispute resolution of claims arising therein and submitting such claims to the Tribunal 

disrespects the sanctity of contract. Dagobah therefore submits that the Tribunal does not 

have jurisdiction ratione materiae over Calrissian’s claims (A). Alternatively, Dagobah 

submits that these claims are premature and must be dismissed (B). 

A. Tribunal lacks jurisdiction ratione materiae over Calrissian’s claims 

59. Dagobah submits that the Tribunal does not have jurisdiction ratione materiae over 

Calrissian’s claims because they are prima facie contractual (a) and the BIT does not 

contain an Umbrella clause, which would elevate them from this status (b). Additionally, 

the exclusive forum selection clause in the bonds is a lex specialis to art. 8 of the BIT (c). 

a) Calrissian’s claims are prima facie contractual 

60. The prima facie test involves an objective analysis of the claimant’s claim as to whether it 

is based on the respective treaty.
77

 In other words, if the claimant’s allegations were 

established they must be capable of constituting a breach of a provision of an investment 

treaty, which is being invoked.
78

 The prima facie assessment applies both to the 

determination of the meaning and scope of the relevant investment treaty provision, as 

well as to the assessment whether the alleged facts constitute a breach.
79

 The result of an 

affirmative determination is that the Tribunal has jurisdiction ratione materiae.
80

  

61. Calrissian did formulate its claim as if it was based on the BIT, invoking its art. 2.
81

 

However, the only real damage presented by Calrissian is the “drastic reduction in the 

bonds’ value”.
82

 Although this is claimed to have happened as a result of Dagobah’s 

exchange offer, Calrissian does not invoke any other intrusion of Dagobah in respect of 

its alleged investment. Dagobah therefore maintains that Calrissian’s claim is 

substantively and in reality a claim regarding the bonds’ non-performance, i.e. 

                                                 
77

 Douglas, p. 263. 
78

 Saipem, par. 82 et seq. 
79

 Abaclat, par. 303; the prima facie test was already widely recognized in Mavrommatis Palestine Concessions, 

p. 16; Ambatielos, par. 18; Oil Platforms, paras. 16 et seq.; UPS, par. 37; in Methanex, par. 116 et seq. or Pan 

American Energy, par. 50. 
80

 Saipem, par. 82 et seq. 
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contractual. In other words, had there not been the partial non-performance of the bonds’ 

value, there would have been no action taken by Calrissian. No additional act of Dagobah 

was invoked supposedly harming Calrissian’s alleged investment. 

62. The present case should be thus distinguished from the more complex SGS v. Pakistan 

dispute, which involved separate contractual and treaty claims.
83

 The same applies for 

Vivendi, which involved (apart from contractual breaches) allegations of conspiracy of 

local officials.
84

  

63. In conclusion, the Tribunal must act as the “gatekeeper” because Calrissian only has an 

interest to pass the jurisdictional hurdle.
85

 For such purposes “labeling is not enough”
86

 

and the Tribunal does not have jurisdiction over Calrissian’s claims.  

b) No Umbrella clause in the BIT 

64. Often, an investment treaty provides for a so-called Umbrella Clause, which requires a 

state to observe any obligation arising from particular commitments it has entered into 

with regard to investments.
87

 In such a case, arguably, contractual claims can be 

“elevated” to the level of treaty claims.
88

 In other words, if an Umbrella clause is 

provided for, a state’s breach of this contract also represents a violation of the relevant 

investment treaty. This is however not the case here because the parties of the BIT have 

not included a provision to that effect. Calrissian’s contractual claims are therefore not 

BIT claims.  

c) Lex specialis 

65. The maxim of generalia specialibus non derogant is an established principle of 

international law.
89

 It means that if a more detailed and a more specific rule derogates 

from a general rule, the specific rule will have priority.
90

 It was also recognized in the 

realm of investment arbitration in respect of contractual forum selection clauses.
91

 For 

example the SPP II tribunal stated that a specific agreement between the parties to a 

                                                 
83

 SGS v. Pakistan, paras. 186-188. 
84

 Vivendi Annulment, par. 112. 
85

 Douglas, p. 264. 
86

 Pan American Energy, par. 50.  
87

 Shenkman/File, p. 1. 
88

 CMS, par. 299. 
89

 Mavrommatis Palestine Concessions, pp. 31-32 or Aramco, p. 204. 
90

 Shaw, p. 66. 
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dispute naturally takes precedence ahead of a bilateral treaty between the investor’s state 

and Egypt.
92

 

66. As it is explained below, the exclusive forum selection clause in bonds is not only 

applicable; it was also not overridden by art. 8 of the BIT (Section III. (B, a, ii.). Further, 

art. 8 of the BIT concerns a wide array of disputes (“any legal dispute” connected with 

the investor’s investment) as opposed to the forum selection clause, which specifically 

addresses the disputes arising from the bonds invoked by Calrissian. Therefore, the 

bonds’ clause is a lex specialis and has to be given effect ahead of art. 8 of the BIT.  

B. Calrissian’s claims are premature, hence inadmissible 

67. In case the Tribunal establishes jurisdiction over Calrissian’s claims, Dagobah 

alternatively submits that these claims are premature, inappropriate and in effect 

inadmissible. Dagobah is confident in stating that there is an applicable exclusive forum 

selection clause inserted in the relevant bond documents (a). Moreover, the “essential 

basis” of Calrissian’s claims is contractual (b), which means that the Tribunal cannot 

exercise its jurisdiction over the present dispute (c).  

a) The exclusive forum selection clause is fully effective 

68. It is axiomatic that the bonds contain an exclusive forum selection clause.
93

 Dagobah 

additionally submits that Calrissian’s claims fall within its ambit (i.) and that it must be 

accorded effect since it has not been overridden (ii.).  

i. The exclusive forum selection clause in the bonds is applicable  

69. The bonds in question contain a binding obligation of the Parties that “any dispute arising 

from or related to [the bonds] will be exclusively resolved before the Courts of 

Dagobah”.
94

 This is an all-encompassing contractual exclusive choice of forum and a 

result of party autonomy of the Parties. The exclusive choice of forum is also formulated 

in mandatory terms. 

70. Calrissian moreover accepts that its claims indeed arise of (or are at least related to) 

bonds by stating that it “refused to participate in the exchange offer because of the drastic 

reduction in the bonds’ value”.
95

 It seems clear that a dispute based on a reduction in the 

bonds’ value is “any dispute arising from or related to [the bonds]”. Therefore, Calrissian 
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signed the exclusive forum selection clause, expressed its consent to it and by submitting 

its claim to the Tribunal, “willfully ignores”
96

 it. 

71. Dagobah accordingly concludes that Calrissian’s claims are within the scope of the 

exclusive forum selection clause.  

ii. The exclusive forum selection clause was not overridden 

72. Dagobah submits that with an applicable exclusive forum selection clause, the Tribunal 

can only be able to decide Calrissian’s claims if art. 8 of the BIT has overridden the 

contractual stipulation. Importantly however, there is no provision to that effect contained 

in the BIT.
97

 The BIT’s object and purpose is inter alia to accord supplementary 

protection (emphasis added) to investors and to “promote economic cooperation” 

between the Contracting Parties.
98

 Therefore it is also fair to state it is not the aim of the 

BIT to have such an overriding effect. In any case, had the Contracting Parties intended to 

override contractual forum selection clauses between investors and the states, they would 

have to do so expressly.
99

 

73. Additionally, the Tribunal ought not to interpret contractual provisions, (especially 

arbitration clauses) in a way, which deprives them of any practical effect and renders 

them “meaningless”.
100

 And to accord an overriding effect to the BIT would render the 

exclusive forum selection clause effectively meaningless. To do so, the Tribunal would 

essentially undermine the commitments of the state parties to the New York Convention 

or the future Hague Convention on Choice of Court Agreements. Both of these 

instruments obligate its parties to give effect to contractual forum selection clause within 

their legal systems.  

74. As a result, firstly, Calrissian’s claims arise out of (or are at least related to) the bonds. 

And secondly, the bonds do contain an applicable and effective exclusive forum selection 

clause, which was not overridden by any provision of the BIT. In line with the legal 

maxim pacta sunt servanda such claims should be exclusively decided by, according to 

the forum selection clause, Dagobah’s courts.  

b) Essential basis of Calrissian’s claims is a breach of contract  

                                                 
96

 North American Dredging Company, p. 33.  
97

 As opposed to for example art. II (1) of the Claims Settlement Declaration, which expressly overrides 

exclusive jurisdiction clauses except for those relating to Iranian courts. 
98

 BIT, Preamble.  
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 North American Dredging Company, p. 32. 
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75. It has been recognized in the practice of investment arbitration that if the true object of 

the claimant’s claim is a vindication of a contractual right, the essential terms of that 

contract cannot be bypassed.
101

 That is so especially in cases where an exclusive forum 

selection clause is included in the underlying contract. Indeed, the purpose of the 

exclusive forum selection clause is legal certainty regarding the proper forum for the 

disputes arising therein.
102

 

76. Already in the Woodruff case the United States-Venezuela Mixed Commission similarly 

determined whether it could exercise jurisdiction over the claims of the Venezuelan 

railway bondholders under the United States-Venezuela Claims Protocol. The bonds 

contained a provision stating that all related disputes had to be decided by the Venezuelan 

courts. The tribunal held the bondholders to this contractual clause and dismissed their 

claim because “by the very BIT that is the fundamental basis of the claim, it was 

withdrawn from the jurisdiction of this Commission”.
103

 

77. The test was also applied in SGS v. Philippines where an exclusive forum selection clause 

was included in the contract related to the pre-shipment inspection services. Philippines 

failed on several payments arising from this contract and SGS alleged that by refusing to 

pay, Philippines were in violation of the Switzerland/Philippines BIT (including articles 

related to the fair and equitable treatment).
104

 

78. The SGS v. Philippines tribunal however held that a party couldn’t be allowed to “rely on 

a contract as the basis of its claim when the contract itself refers that claim to another 

forum”.
105

 Such a claim to an investment treaty tribunal was hence premature until the 

scope of Philippines’s obligation was resolved pursuant to the forum selection clause.
106

 

Importantly, with regard to the fair and equitable treatment claim, the tribunal held 

accordingly that until the amount payable was unresolved, SGS’s claim is inappropriate 

and premature, i.e. inadmissible.
107

 

79. The quoted cases bear striking similarities to the case at hand. Calrissian also, quite 

evidently, based its claim on a contract (i.e. bonds) because without this legal title, there 

would be no claim at all. On the face of it, Calrissian’s claim is about the reduction of 
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principal, which it was supposed to receive after the bonds’ maturity. In light of this 

analysis, Dagobah submits that the “essential basis” of Calrissian’s claims is in the bond. 

c) Dagobah’s courts have exclusive jurisdiction in respect of the present dispute 

80. Dagobah now turns to the effect of the existence of an operational exclusive forum 

selection clause and Calrissian’s claims having their “essential basis” in contract. 

Dagobah urges the Tribunal to find that Calrissian “should not be able to approbate and 

reprobate in respect of the [bonds]”.
108

 The Tribunal should therefore dismiss 

Calrissian’s claims as inadmissible. Only under such circumstances will the forum 

selection clause be given effect. The Tribunal constituted under art. 8 of the BIT cannot 

decide upon the issue since the Parties have already agreed as to how such an issue should 

be resolved and have done so exclusively. 

81. Dagobah alternatively submits that the Tribunal should stay these proceedings in the 

“interest of international judicial order” and “as a matter of comity”
109

 until the final 

decision of the Dagobah’s courts pursuant to the forum selection clause. It would not be 

practical or effective if the Tribunal decided the present dispute instead of the courts of 

Dagobah. Bonds were issued under the laws of Dagobah and its courts are best equipped 

to apply this law. There is also the risk that the Tribunal would give the relevant 

contractual law insufficient weight, depriving Dagobah of potential defences or 

counterclaims.
110

 Additionally, it is also without any doubt that civil proceedings in 

Dagobah would be less costly than an international arbitration. A stay of proceedings has 

indeed been recommended as the best approach when dealing with parallel municipal or 

contractual proceedings and ECT arbitration.
111

 

82. In conclusion, Dagobah invites the Tribunal to dismiss Calrissian’s claim in light of the 

exclusive forum selection clause and pursuant to the principle of sanctity of contract. 

Alternatively, the Tribunal may also give effect to the said clause by the stay of these 

proceedings.  
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ARGUMENTS ON MERITS 

IV. Dagobah is precluded from breaching any provision of the BIT, as all of its 

measures were taken in order to protect its own essential security interests 

83. Dagobah submits that measures taken as a reaction to the escalating financial crisis in 

2010 fall under art. 6 (2) of the BIT. This provision allows the Contracting Parties to take 

measures necessary to protect their public order or essential security interests without 

violating the BIT. To support this submission, Dagobah will demonstrate why the non-

precluded measures clause contained in art. 6 (2) of the BIT is applicable to the measures 

taken by the Dagobah in the instant case. 

84. In order to do so, Dagobah submits that the measures adopted by Dagobah were 

necessary to protect its essential security interests pursuant to art. 6 (2) of the BIT (A). 

Additionally, the content and application of art. 6 of the BIT are different from the 

necessity defence under customary international law (B). 

A. Dagobah’s measures are not precluded in light of art. 6 (2) of the BIT 

85. Art. 6 (2) of the BIT contains the following non-precluded measures clause: 

“Nothing in this Treaty shall be construed: 

[…] 

2. to preclude a Party from applying measures that are necessary for the fulfilment of 

its obligations with respect to the maintenance or restoration of international peace 

or security, or the protection of its own essential security interests.” 

 

86. Dagobah fully endorses the test for the application of such a provision established by the 

LG&E tribunal. The test is twofold: tribunal must determine whether circumstances in the 

state qualify for the application of the non-precluded measures provision (1) and the 

tribunal must determine whether measures adopted by claimant were necessary to 

maintain public order or to protect essential security of the state (2).
112

 

87. Accordingly, Dagobah submits that its economic crisis qualifies for the application of art. 

6 (2) of the BIT (a) and that its measures were adopted for the protection of Dagobah’s 

essential security (b). 

a) Dagobah’s economic crisis qualifies for the application of art. 6 (2) of the BIT 

88. The extent of Dagobah’s financial crisis in itself creates the conditions for the application 

of the non-precluded measures clause. Indeed, throughout history there have been several 

crises having grave effects on states’ economies or even worse - threatening the global 

                                                 
112

 LG&E, par. 205. 



  

 

 

 

 

 

25 

economy. Worth mentioning are the Mexican financial crisis from 1994-1997, Indonesian 

crisis from 1997-1999, Ecuador crisis in the late 1990s or the most recent global financial 

crisis of 2008 triggered by US sub-prime mortgages crisis.  

89. The continuing crisis in Dagobah culminating in 2011 and 2012 respectively ranks among 

the most severe as regards the amount of debt of indebted countries because its credit 

amounted to USD 400 billion in 2011.
113

 It is also worth noting that the crisis in Dagobah 

was triggered by the global financial crisis.
114

  

90. In fact, the most investment arbitrations brought against a single state by foreign investors 

were due to the Argentine economic crisis of late 1990s and early 2000s, culminating in 

years 2002 to 2004.
115

 Argentina’s debt at its peak amounted to approximately USD 190 

billion.
116

 Importantly, tribunals in these cases have been unified in holding that economic 

crisis may fall within the non-precluded measures clause of the US/Argentina BIT.
117

 

They held that the crisis is capable of having impact on the maintenance of public order 

as well as on a state’s essential security interests.
118

 For example the tribunal in LG&E 

found that “when a State’s economic foundation is under siege, the severity of the 

problem can equal that of any military invasion”.
119

 

91. On this basis it concluded that the first part of the twofold test was fulfilled, i.e. the severe 

economic crisis in Argentina qualified for the application of the non-precluded measures 

clause. Similarly, the tribunal in CMS came to the conclusion that neither customary law 

nor the US/Argentina BIT can “exclude major economic crises from the scope of [the 

non-precluded measures clause]”.
120

 

92. The crisis in Dagobah undoubtedly ranks among the worst economic crises in the world 

with the state’s debt comparable to those in Argentina or Greece. Dagobah is therefore 

confident, relying on tribunals’ unanimous opinion, that the crisis which hit its economy 

qualifies for the application of the non-precluded measures clause of the BIT. 

                                                 
113
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b) Necessity of measures taken by Dagobah 

93. Dagobah submits that the measures it adopted during the peak of its financial crisis were 

necessary to protect its essential security pursuant to the BIT’s the non-precluded 

measures clause. Analogously to the changes in terms of bonds by the SRA in the case at 

hand, the LG&E tribunal dealt with claims for the breach of the FET standard inter alia 

arising out of forced renegotiation of contracts entered into with investors from gas 

distribution sector. In the tribunal’s view, the non-precluded measures clause “refers to 

situations in which a State has no choice but to act” and that a state has “several 

responses at its disposal to maintain public order or protect its essential security 

interests”.
121

 On this basis, the tribunal rejected the claimant’s objection that Argentina’s 

unilateral response was not necessary.
122

 

94. Dagobah is confident in stating that inter alia the adoption of the SRA was necessary to 

protect its essential security interests. Without this act, there would be no bailout from the 

IMF and Dagobah’s financial stability would be unjustifiably risked.
123

 In addition, prior 

to the enactment of the SRA, Dagobah adopted some other austerity measures, such as the 

reduction of investments in infrastructure.
124

 However, these measures did not bring the 

expected relief to its economy and thus Dagobah was not able to generate enough 

revenues to service its debt without defaulting.
125

 It is therefore submitted that Dagobah 

had “no choice but to act” and all of the measures it adopted were in the interest of its 

sovereign obligations to its nationals. Such measures are thus not precluded in light of art. 

6 (2) of the BIT. 

95. Additionally, Calrissian would be wrong in suggesting that Dagobah cannot rely on the 

non-precluded measures clause because the measures it had taken were not the only 

means available to it pursuant to art. 25 (1, a) of the ILC Draft Articles. Indeed, Dagobah 

elaborates in the next Section that the definition of necessity under customary 

international law cannot be taken to interpret necessity of measures adopted under art. 6 

of the BIT. Moreover, the Continental tribunal already rejected such an argument and 

Dagobah fully supports this view here.
126

 Dagobah is thus convinced that the Tribunal 
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does not have to determine whether its measures had been the only way to secure its 

essential security interests because such requirement is absent in art. 6 of the BIT.  

96. In light of the presented arguments, Dagobah invites the Tribunal to find that art. 6 of the 

BIT applies to measures adopted by Dagobah in the fight against its economic crisis and 

as such prevented Dagobah from any potential breaches of the BIT. Accordingly, 

Dagobah asks the Tribunal to dismiss Calrissian’s claims for the breach of FET standard 

and compensation based thereon. 

B. Difference between art. 6 of the BIT and customary international law 

97. Dagobah submits that non-precluded measures clause and the necessity defence under 

customary international law are two separate defences available to states against foreign 

investors’ claims.  

98. In recent years there has been an increase of investment arbitrations brought against host 

states for the measures they adopted with an intention to fight financial crises, which 

heavily hit their economies. Probably the most prominent example of all is Argentinian 

crisis of late 1990s and early 2000s, which “resulted in the greatest wave of claims by 

foreign investors against a single host country in recent history”.
127

 Argentina regularly 

relied on the necessity defence under customary international law codified in art. 25 of 

the ILC Draft Articles in its defence against foreign investor’s claims. Although it was 

open for Argentina to rely on art. XI of the US/Argentina BIT containing the non-

precluded measures clause.
128

 It is important to note that art. XI of the US/Argentina BIT 

is substantially identical with art. 6 (2) of the BIT and it is therefore clear that both of the 

mentioned defences are available to Dagobah.  

99. The main distinctions between the two defences lie in their content (a) and their 

application (b). And Dagobah chose to rely on the non-precluded measures clause under 

the BIT in light of the previous Section.  

a) Content of essential security defences  

100. Dagobah takes the view that application of the necessity defence under art. 25 of the 

ILC Draft Articles is possible only when there is a breach of the BIT while the application 

of the non-precluded measures clause bars the application of other provisions.  
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101. For illustration, the Continental tribunal dealt inter alia with Continental’s claim for 

the breach of FET based on the measures having negative effects on its portfolio of 

investment securities held through its Argentinian-based subsidiary. Similar to the case at 

hand, claimant argued that Argentinian default on its debt obligations and subsequent 

measures rescheduling terms of securities “destroyed the legal security of the assets”.
129

 

With regard to the non-precluded measures clause, the tribunal held that Argentina 

“would not be in the breach of its BIT obligations” as such measures “would lie outside 

the scope of the Treaty” and there can be no responsibility of the state.
130

 In the instant 

case Calrissian is seeking both the finding of Dagobah’s liability as well as damages for 

the alleged breach of the BIT resulting into what Calrissian dramatically called a “drastic 

reduction in bonds’ value”.
131

 However, because art. 6 of the BIT applies, Dagobah 

cannot be held responsible for the breach of the BIT and payment of damages because 

there has been no breach. 

102. Dagobah will not elaborate on the content of art. 25 of the ILC Draft Articles, since it 

deems as sufficient reliance on the defence under art. 6 of the BIT, which, if upheld, will 

render a detailed examination of the former defence superfluous.
132

 Indeed, the LG&E 

and Continental tribunals both distinguished between these two defences.
133

 By contrast, 

awards in which tribunals failed to make a difference between the two defences were 

either annulled on this basis or heavily criticized by the ad hoc committees. 
134

 In the 

words of ad hoc committee in CMS, “if the Committee was acting as a court of appeal, it 

would have to reconsider the Award”
135

 on the ground of defective application of non-

precluded measures clause under the US/Argentina BIT.
136

 

b) Application of art. 6 of the BIT and art. 25 of the ILC Draft Articles 

103. The definition of necessity under art. 25 of the ILC Draft Articles simply cannot be 

taken and applied to necessity for the purposes of the non-precluded measures clause.
137

 

If this were possible, then the application of the two articles would be basically the same. 
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Except of course that art. 25 is available to states as a defence with respect to any 

international obligation of a state, while the non-precluded measures clause has only 

restricted application. Accordingly, art. 6 (2) of the BIT only applies to the maintenance 

or restoration of international peace or security, or the protection of a state parties’ 

essential security interests. 

104. Because of its broad application, invocation of art. 25 of the ILC Draft Articles is 

subject to strict conditions.
138

 Indeed, a “successful invocation of the ILC Defense is not 

an easy task”.
139

 Furthermore, as pointed out by Bjorklund, ILC Draft Articles were 

neither developed in the specific context of international investment nor were they 

construed to resolve investor–state conflicts.
140

 This view is consistent with the one 

expressed by the Continental tribunal and CMS ad hoc committee, which jointly held the 

non-precluded measures clause a lex specialis to art. 25 of the ILC Draft Articles.
141

  

105. Dagobah therefore concludes firstly that based on the content of art. 6 (2) of the BIT, 

it cannot be held responsible for breaches of the BIT. Secondly, since the non-precluded 

measures clause is a lex specialis to art. 25 of the ILC Draft Articles, Dagobah is not 

subject to any strict conditions in applying the defence.  
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V. Measures adopted by Dagobah have not violated art. 2 (2) of the BIT 

guaranteeing fair and equitable treatment 

106. In case the Tribunal decides that Dagobah is not precluded from breaching the BIT by 

means of art. 6 (2) of the BIT, it makes an alternative plea. Dagobah submits that the 

measures adopted to combat its economic crisis did not amount to the breach of FET as 

they were reasonable and non-discriminatory (A) and because Calrissian failed to prove 

the existence of its legitimate expectations (B). A rejection of this submission may have 

vast economic, social and political ramifications on the people of Dagobah. 

A. Measures adopted by Dagobah were not unreasonable as alleged by Calrissian 

107. Dagobah adopted measures with due consideration and in belief that they were the 

best possible alternative to address its economic crisis. Tribunals recognised these 

attributes as decisive when assessing whether measures taken as a reaction to an 

economic crisis by host states are unreasonable, arbitrary or unjustifiable. These terms 

alternatively used in investment treaties have all the same meaning according to the 

relevant jurisprudence. 

108. In the present dispute Calrissian designated the measures adopted by Dagobah to be 

“unreasonable”, leaving the question whether they are discriminatory unaddressed.
142

 

Since Calrissian is not contesting the discriminatory character of the measures, Dagobah 

will only address the alleged unreasonableness of the measures in question. 

109. Dagobah accordingly submits to the Tribunal that the terms “unreasonable”, 

“arbitrary” and “unjustifiable” are used interchangeably (a), while its measures adopted 

to combat the ongoing financial crisis must be considered as the best alternative in the 

circumstances (b). Dagobah moreover submits that the adoption of the SRA prevented the 

frustration of the bonds restructuring and is thus not “unreasonable” (c). 

a) “Unreasonable”, “arbitrary” and “unjustifiable” have the same meaning 

110. Investment treaties tend to use other phrases incorporating the idea of 

unreasonableness, such as “arbitrary”
143

 or “unjustifiable”.
144

 Different tribunals held that 

these terms essentially have the same meaning. In fact, “tribunals seem to use these terms 

synonymously”.
145

 For example, the National Grid tribunal held that the terms 
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“unreasonable” and “arbitrary” are “substantially the same in the sense of something 

done capriciously, without reason”.
146

 

111. Therefore, for the purposes of Dagobah’s submissions, the references to the 

abovementioned terms in the relevant case law in the text below shall be deemed to be 

references to the term “unreasonable” as used in the BIT. 

b) Dagobah’s measures were well-considered and best possible in the circumstances  

112. Dagobah maintains that the measures it had to undertake during a severe financial 

crisis were not “unreasonable”, “arbitrary” or “unjustifiable” in light of convincing 

doctrine. As to the meaning of the these terms, the ELSI case has been beneficial when it 

defined “arbitrariness” as “a willful disregard of due process of law, an act which shocks, 

or at least surprises, a sense of judicial propriety”.
 147

 

113. In a factually similar case, Enron, the dispute arose over the measures introduced by 

Argentina as a reaction to its economic crisis in late 1990s and early 2000s. These 

measures resulted into the illegal revocation of guarantees granted to foreign investors in 

gas distribution sector as well as to the alteration of licenses granted to Enron.
148

 

114. The Enron tribunal in assessing the arbitrariness of the measures taken by Argentina 

relied on the subjective element of the ELSI’s test. The tribunal stated that although the 

Argentinian measures were not pursuant to the US/Argentina BIT, they were “what the 

Government believed and understood was the best response to the unfolding crisis” and 

hence not arbitrary.
149

 The tribunal also set a high standard for a finding of arbitrariness 

because a measure must be “manifest”.
 150

  

115. Similarly, the tribunal in LG&E tribunal dealing with an analogous matter expressed 

the same view with respect to arbitrary nature of measures adopted by Argentina. It found 

that Argentina’s measures were “not taken lightly, without due consideration”.
151

 The 

same was reiterated in National Grid. In that case, the dispute focused again around the 

consequences of the Argentinian anti-crisis measures on its electricity sector, in which 

claimant has made its investment. The tribunal also classified the measures taken in the 
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context of an unfolding economic crisis as falling outside of “unreasonable” because 

Argentina provided reasons why it had to undertake them.
152

 

116. What all of the abovementioned cases have in common is that tribunals all took into 

consideration a rather subjective than an objective test in assessing the unreasonableness 

of the Argentinian anti-crisis measures. These measures, although having negative effects 

on foreign investments, were not deemed unreasonable as they were taken with due 

consideration and with a belief that they will suppress the crisis. In other words, the 

measures were left primarily to Argentina’s legislative discretion. 

117. The same can be said about the measures adopted by Dagobah. Their adoption was 

caused by a heavy economic recession that hit Dagobah at the beginning of 2010
153

 as 

discussed in detail in Section V. (A, a). At this point, it is important to note that the 

bailout from IMF for Dagobah was conditional on the latter’s debt restructuring through 

an exchange offer.
154

 The bailout was undoubtedly Dagobah’s priority as it was estimated 

at 150 billion US dollars, which constituted more than one third of Dagobah’s debt.
155

 

118. Furthermore, in implementing its measures Dagobah took into consideration the 

policies of IMF regarding sovereign debt restructuring.
156

 Accordingly, the tribunal in 

Continental found the recommendation of IMF beneficial when evaluating the effects of 

Argentinian measures.
157

 Therefore, it cannot be said that these measures were taken 

without due consideration. On the contrary, they were well considered on both national 

and international level, the latter through cooperation with international institutions 

involved in the debt restructuring.
158

 Dagobah believed that the introduced measures were 

the best possible alternative to reduce its debt to a sustainable level.
159

 

119. As was shown in the preceding paragraphs, the tribunals decided uniformly on the 

matter of unreasonableness of the measures taken by Argentina. These cases are relevant 

because of the similarity of facts with the instant case and an identical wording of the 

relevant provisions of investment treaties applied.
160

 Dagobah hence asks the Tribunal to 

take into consideration the reasoning of LG&E, Enron and National Grid tribunals with 
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respect to unreasonableness of the measures adopted by host states in its decision. This 

leads to the conclusion that since Dagobah’s measures were undertaken with due 

consideration, they were not “unreasonable”. 

c) SRA is not “unreasonable” because it prevented a frustration of Dagobah’s debt 

restructuring 

120. The enactment of the SRA must be viewed in the circumstances of the recent world 

crisis. The SRA was adopted on 28 May 2012 when a number of proceedings before 

national courts instigated by holdouts (creditors who refused to participate in exchange 

offers) against states restructuring their debts had been in progress. Probably the most 

prominent case, NML Capital, Ltd. had already been decided before the court of first 

instance. The court of the second instance had already affirmed this decision by the time 

Dagobah made the offer to exchange bonds in 2012. This decision granted holdouts a 

right to the full payment for their bonds if Argentina made payments to bondholders who 

participated in either of the exchange offers. Some of the most prominent economists 

heavily criticised the decision. For example Nobel Prize winner prof. Stiglitz opined that 

adherence to this decision might amount to an end of sovereign debt restructuring, as no 

one would ever accept it and consequently “there would never be a fresh start” for 

indebted states.
161

 

121. Dagobah adopted the SRA in order to prevent the total frustration of its debt 

restructuring by means of non-participation of even a single bondholder. This law 

therefore allowed Dagobah to restructure its debt and begin its “fresh start”. If it were 

supposed to pay even a single holdout creditor the full amount, the rest of the bondholders 

would also be entitled for the same payment. In such a case, adoption of the SRA can by 

no means be referred to as unreasonable. It was the best and indeed the only viable 

alternative for Dagobah if it ever wanted to restart its economy.  

B. Calrissian failed to prove the existence of its legitimate expectations 

122. It is widely accepted that the existence of contractual rights and the existence of 

legitimate expectations are two separate issues. It is therefore Dagobah’s submission that 

Calrissian cannot rely solely on the existence of the contract as a basis for its legitimate 

expectations. 
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123. It is well established on the one hand that stability of the legal and business 

framework and legitimate expectations of investors constitute an inherent part of the fair 

and equitable treatment standard.
162

 On the other hand however, some investors argued 

that they have a legitimate expectation that their contract with the state will be performed, 

failing which triggers a violation of FET.
163

 It is no different in the case at hand and it is 

an argument, which has been widely rejected. 

124. Calrissian wrongly states that the measures adopted by Dagobah violated previous 

warranties granted by Dagobah to Calrissian.
164

 Calrissian indeed fails to specify what 

warranties in particular Dagobah’s measures breached. In fact, there have been no 

specific warranties made by Dagobah with the exception of a mere political statement 

made by its government expressing “commitment to a more stable economy and financial 

sector”.
165

 Such a statement cannot be considered as a basis for investors’ legitimate 

expectations because governments or their members cannot bind future governments of a 

particular state.
166

 Moreover, such representation absents certain level of specificity 

required by investment treaty jurisprudence.
167

 Therefore, the only possible warranties 

that Calrissian could have relied on are the terms of the bonds, which are of contractual 

nature. This argument has been, however, rejected by a number of tribunals. 

125. In Hamester, the dispute arose over the failure of a state-created entity named 

Cocobod to fulfill its obligations under a joint-venture contract for processing domestic 

cocoa beans into which it entered with claimant. Because of Cocobod’s failure to fulfill 

its contractual obligations, claimant brought inter alia a claim for the breach of the FET 

standard as a result of the violation of its legitimate expectations “based upon […] 

undertakings in the JV Agreement […] upon which the claimant reasonably relied in 

making its investment”.
168

 The tribunal rejected claimant’s argument emphasizing the 

difference between the existence of contractual obligations and of legitimate 

expectations.
169

 However, the tribunal went further to conclude that even if Cocobod’s 
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actions were “sovereign”, the alleged violation of contract would not amount to the 

violation of legitimate expectations.
170

 This is analogous to the case at hand.  

126. In conclusion, Calrissian relies in its argumentation concerning the breach of the FET 

on the stability of legal and business framework.
171

 And since Calrissian bases its 

legitimate expectations merely on the existence of the bond related contract analogically 

to Hamester, non-adherence to the terms of bonds is not sufficient to amount to the 

breach of FET “based on a theory of legitimate expectations”.
172

 

127. Additionally, the Parkerings tribunal also confirmed that “not every hope amounts to 

an expectation under international law”.
173

 It is natural that Calrissian had certain 

expectations under the contract as every contracting party has, but these cannot be 

equated with legitimate expectations under international law for the purposes of FET. If 

the contrary approach were sustained, it would accept by implication that the FET 

standard automatically substitutes an Umbrella clause.
174

 And, as already noted, the BIT 

does not contain an Umbrella clause so it is fair to assume that its inclusion was not the 

intention of the Contracting Parties. 

128. For the reasons presented above, Dagobah invites the Tribunal to hold that measures 

adopted by Dagobah in the course of restructuring of its debt did not amount to a breach 

of fair and equitable treatment guaranteed by art. 2 (2) of the BIT, as they were 

reasonable, non-discriminatory and did not interfere with any legitimate expectations of 

Calrissian. 

*** 
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PRAYER FOR RELIEF 

129. In light of the submissions made above, Dagobah respectfully asks the Tribunal to 

find that: 

 The findings of the PCA Award are not binding for the Tribunal; 

 Tribunal lacks jurisdiction to decide the present dispute because:  

o Calrissian’s purchase of bonds does not constitute an investment 

under the BIT, or 

o alternatively, Calrissian’s claims are not prima facie based on the BIT; 

 Calrissian’s claims are inadmissible because the forum selection clause 

contained in its bonds is applicable; 

 In case, the Tribunal establishes jurisdiction and finds the claims admissible: 

o The measures adopted by Dagobah, including the enactment of the 

SRA, are exempted from breaching the BIT as they were necessary to 

protect its essential security interests, or  

o alternatively, Dagobah’s actions contested by Calrissian were 

reasonable, non-discriminatory and in compliance with the latter’s 

expectations and thus have not amounted to the breach of FET 

standard embodied in art. 2 (2) of the BIT; and 

 Calrissian is obligated to pay all costs related to these proceedings. 

 

 

 

Respectfully signed and submitted on September 20, 2014 by  

 

counsel Team Guerrero, 

 

on behalf of the RESPONDENT, The Federal Republic of Dagobah 

 

 

 


