
TEAM: HIGGINS 
 
 
 

 
ARBITRATION INSTITUTE 

OF THE STOCKHOLM CHAMBER OF COMMERCE 
 
 
 
 
 

IN THE PROCEEDINGS BETWEEN 

CALRISSIAN& CO., INC. 
(CLAIMANT) 

 
V. 
 

FEDERAL REPUBLIC OF DAGOBAH 

(RESPONDENT) 
 
 
 
 
 

CASE Nº oo/2013 
 
 

MEMORANDUM FOR 

RESPONDENT 



2 
 

TABLE OF CONTENTS 

 

LIST OF AUTHORITIES .................................................................................................... 4 

LIST OF CASES AND ABRITRAL AWARDS ................................................................... 9 

STATEMENT OF FACTS................................................................................................... 13 

PART ONE: JURISDICTION .................................................................................. 14 

A. RATIONE MATERIE ....................................................................................... 14 

I. NON-EXHAUSTIVE LIST ............................................................................... 15 

II. ARTICLE 1: DEFINITION OF AN INVESTMENT .................................... 16 

III. MISSING ELEMENT OF AN INVESTMENT – ASSUMPTION OF RISK

 16 

IV. COMMERCIAL RISK ................................................................................... 17 

V. POLITICAL RISK .........................................................................................18 

VI. INVESTMENT RISK .................................................................................... 19 

VII. INCOMPLETENESS OF THE DEFINITION OF INVESTMENT 

INCLUDED IN ARTICLE 1 – MISSING CHARACTERISTICS OF AN 

INVESTMENT ....................................................................................................... 20 

VIII. TERRITORIAL LINK ............................................................................... 20 

B. THE CONSEQUENCES OF THE PCA DECISION ....................................... 22 

IX. THE EFFECT OF THE PCA AWARD ON THE PRESENT 

PROCEEDINGS ..................................................................................................... 22 

X. THERE IS NO PRECEDENT SYSTEM IN INTERNATIONAL LAW ...... 23 

XI. THE PCA DECISION IS RESTRICTED TO THE BONDS ISSUED 

BEFORE THE 2001............................................................................................... 25 

CRISIS .................................................................................................................... 25 

XII. THE DECISION WAS NOT CAPABLE OF AMENDING THE BIT ......... 27 

C. THE CONSEQUENCES OF THE FORUM SELECTION CLAUSE ................. 27 

PART TWO: MERITS ............................................................................................... 32 



3 
 

A. FEAR AND EQUITABLE TREATMENT ....................................................... 32 

XIII. INTERPRETATION OF THE FAIR AND EQUITABLE TREATMENT 

CLAUSE ................................................................................................................. 32 

XIV. MEASURES UNDERTAKEN BY RESPONDENT WERE NOT 

DISCRIMINATORY .............................................................................................. 34 

XV. MEASURES ADOPTED BY RESPONDENT WERE NOT 

UNREASONABLE ................................................................................................. 35 

XVI. MEASURES UNDERTAKEN BY RESPONDENT DID NOT AMOUNT 

TO A BREACH OF ARTICLE 2(2) EVEN IF THE TRIBUNAL INTERPRETED 

THE PROVISION EXTENSIVELY ....................................................................... 41 

XVII. NEITHER LEGITIMATE EXPECTATIONS NOR THE GUARANTEE 

OF STABLE LEGAL ENVIRONMENT WERE BREACHED .............................. 41 

XVIII. RESPONDENT FULFILLED THE REQUIREMENT OF 

TRANSPARENCY .................................................................................................. 44 

B. THE MEASURES ADOPTED BY RESPONDENT WERE NECESSARY TO 

SAFEGUARD RESPONDENT’S ESSENTIAL SECURITY INTERESTS ............... 45 

XIX. NPM CLAUSE ENCOMPASSES MAJOR ECONOMIC CRISES .......... 46 

XX. THE FINANCIAL CRISIS SUFFERED BY RESPONDENT 

CLASSIFIED AS ENDANGERING THE ESSENTIAL SECURITY INTERESTS 

AND ADOPTED MEASURES ARE EXEMPTED FROM BREACHING THE 

BIT. 48 

XXI. THE MEASURES WERE NECESSARY AND NON-CONTRIBUTION 

REQUIREMENT WAS FULFILLED ................................................................... 50 

 

 

 

 



4 
 

LIST OF AUTHORITIES 

 

Cited as   Authority/Case/Arbitral Award 

BAER, MONTER-ROJAS&MARGOTD Baer W., Monter-Rojas G., Margotd A., 
“Argentina’s Default and the Lack of Dire 
Consequences”, Department of Economics, 
City University London, 2009. 

BBC  BBC: „Argentina defaults for second time“ in 
BBC Business News, published on 31 July 
2014. 

 
 

BOTTINI  Bottini, G., “Protection of Essential Interests 

in the BIT Era” in Investment Treaty 

Arbitration and International Law, Vol. 1, 

2008. 

BUCHHEIT, MITU&MODY  Buchheit, L.C., Mitu G., Mody G., “Sovereign 

Bonds And The Collective Will” in Emory Law 

Journal, 2002. 

 

 

BURKE-WHITE & VON STADEN Burke-White W., Von Staden A, Investment 

Protection in Extraordinary Times: The 

Interpretation and Application of Non-

Precluded Measures Provisions in Bilateral 

Investment Treaties, 2008. 

COMISSION  Commission J.P., “Precedent in Investment 

Treaty Arbitration: A Citation Analysis of a 

Developing Jurisprudence” in Journal of 

International Arbitration, 2007. 

 

COX  Cox J., “What's the worst that could happen? 7 

debt-default doomsday scenarios” in NBC 

News, published 10 October 2013. 

DEY  Dey J., “ Collective Action Clauses Sovereign 
Bondholders Cornered“, in 15 Law & Bus. 
Rev. Am. 485, 2009. 

 



5 
 

DOLZER&STEVENS  Dolzer, R., Stevens, M., ”Bilateral 

Investment Treaties“ in Kluwer Law 

International,  1995. 

 

DUHALDE  Duhalde, .“Argentina's collapse. The death of 

Peronism?” in The Economist, 2002. 

 

EMMERSON  Emmerson A., “Conceptualizing Security 

Exceptions: Legal Doctrine or Political 

Excuse?” in Journal of International 

Economic Law 135, Vol.11, 2008. 

 

EU MODEL CAC EU Model Collective Action Clause, available 

at: 

http://europa.eu/efc/sub_committee/pdf/cac

_-_text_model_cac.pdf, 2012. 

 

FORJI  Forji A.G., “Drawing the Right Lessons from 

ICSID Jurisprudence on the Doctrine of 

Necessity” in The International Journal of 

Arbitration, Mediation and Dispute 

Management, Vol. 76, No. 1, 2010. 

G-10 Report Group of Ten: “Report of the G-10  

Contractual Clauses”, 2012. 

 

GAZZINI  Gazzini, T., “Foreign Investment and 

Measures Adopted on Grounds of Necessity: 

Towards a Common Understanding” in 

Transnational dispute management, Vol. 7, 

issue 1, 2010. 

ISCID Convention  Convention on the Settlement of Investment 

Disputes between States and Nationals of 

Other States (14 October 1966). 

http://europa.eu/efc/sub_committee/pdf/cac_-_text_model_cac.pdf
http://europa.eu/efc/sub_committee/pdf/cac_-_text_model_cac.pdf


6 
 

 

ICJ Statut  United Nations, Statute of the International 

Court of Justice, (18 April 1946). 

IMF Public Information Notice  Executive Board of the International 

Monetary Fund “IMF Continues Discussion on 

Collective Action Clauses in Sovereign Bond 

Contracts“ in Public Information Notice (PIN) 

No. 03/53, 2003.  

JANS Jans, J., „Proportionality Revisited“, in 27 

Legal Issues of Economic Integration, 2000. 

 

 

KAUFMANN-KOHLER  Kaufmann-Kohler B., “Arbitral Precedent: 

Dream, Necessity or Excuse?”, in Arbitration 

Internation, 2007. 

KINGSBURY&SCHILL Kingsbury B., Schill S.W., ”Investor-State 

Arbitration as Governance: Fair and Equitable 

Treatment, Proportionality and the Emerging 

Global Administrative Law” in NYU School of 

Law, Public Law Research Paper No. 09-46, 

2009.  

 

KUMAR Kumar, L.,“ The Independence and 

Impartiality of Arbitrators in International 

Commercial Arbitration“,  2014. 

LIU  Liu, Y., „Collective Action Clauses in 

International Sovereign Bonds“, IMF, 2002. 
 

LUZI   Luzi R. J., Luzi A., “BITs & Economic crises: 

Do States have carte blanche?” in Juris 

Publishing, 2008. 

MARTINEZ-FRAGA&SAMRA  Martinez-Fraga P., Harout Jack Samra H.J., 

“The Role of Precedent in Defining Res 

Judicata in Investor–State Arbitration“, in 



7 
 

Northwestern Journal of International Law 

& Business, Vol. 32, 2012. 

 

MOON Moon W.J., “Essential Security 

InterestInternational Investment Agreements” 

in Journal of International Economic Law 

481, Vol.15, 2012. 

 

NAHÓN  Nahón, C., “The Real Facts On Argentina's 

Sovereign Debt Restructuring: A Rebuttal” in 

Forbes, 2013. 

 
PANDYA  Pandya, A., „Interpretations and Coherence of 

the Fair and Equitable Treatment Standard in 
Investment Treaty Arbitration“, London 
School of Economics, 2011. 

 
REINHART &  ROGOFF   Reinhart C., Rogoff, K.S. “Growth in a Time of 

Debt” in American Economic Review, Vol. 

100, No. 2, May 2010. 

SCHILL Schill, S.W., “Fair and Equitable Treatment 

under Investment Treaties as an Embodiment 

of the Rule of Law” in Global Administrative 

Law Series, 2006. 

SCHILL (2006)  Schill, S.W., “Revisiting a Landmark: Indirect 

Expropriation and Fair and Equitable 

Treatment in the ICSID Case Tecmed“ in 3 

TDM issue 2, 2006. 
 

The Wall Street Journal The Wall Street Journal: “2nd UPDATE: 

Greece To Introduce Retroactive Collective 

Action Clauses-Source”, 2012. 

 

 

THJOERNELUND  Thjoernelund M., “State of Necessity as an 

Exemption from State Responsibility for 



8 
 

Investments” in Max Planck Yearbook of 

United Nations Law, Vol.13, 2009.  

TREVINO  Trevino C.J., ”State-to-State Investment 

Treaty Arbitration and the Interplay with 

Investor – State Arbitration Under the Same 

Treaty” Oxford University Press, Oxford, 

2013.  

 

UNCTAD (2003)  United Nations Dispute Settlement: State-

State, United Nations Conference on Trade 

and Developement, UNCTAD Series on issues 

in international investment agreements, 2003. 

UNCTAD (2012) United Nations Conference on Trade and 

Development, “Fair and Equitable Treatment” 

in UNCTAD Series on Issues in International 

Investment Agreements II, 2012. 

 

VANDEVELDE VANDEVELDE, K..J., “A Unified Theory of 

Fair and Equitable Treatment” in New York 

University Journal of International Law and 

Politics (JILP), Vol. 43, No. 1, 2010 

ZIFF Ziff, R. M., „The Sovereign Debtor's Prison: 
Analysis Of The Argentine Crisis Arbitrations 
And The Implications For Investment Treaty 
Law“ in J. Global L. & Bus. 345, 2011. 

 

 

 

 

 

 

 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2357642##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2357642##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2357642##


9 
 

LIST OF CASES AND ABRITRAL AWARDS 

 

Apothekenurteil                                                                 Apothekenurteil case, BVerfGE 7, 377. 

 

AES  AES Corporation v. The Argentine Republic, 

ICSID Case No. ARB/02/17. 

 

ASHE v. SWENSON   ASHE v. SWENSON, U.S. Supreme Court 397 

U.S. 436, (6 April 1970). 

 

CMS  CMS Gas Transmission Company v. The Republic 
of Argentina, ICSIDCase No. ARB/01/8. 

 

Continental  Continental Casualty Company v. The 

Argentine Republic, ICSID Case No. 

ARB/03/9. 

 

Duke Energy Duke Energy Electroquil 
Partners & Electroquil S.A. v. Republic of 
Ecuador, ICSID Case No. ARB/04/19. 

 

El Paso  El Paso Energy International Company v. The 
Argentine Republic,ICSID Case No. ARB/03/15. 

 
Enron  Enron Corporation and Ponderosa 

Assets, L.P. v. Argentine Republic,ICSID Case 

No. ARB/01/3 

 

Feldman Feldman v. Mexico, ICSID Case No. 

ARB(AF)/99/1. 

 
Frankfurt Airport Services Fraport AG Frankfurt Airport Services 

Worldwide v. Republic of the Philippines, 

ICSID Case No. ARB/03/25. 



10 
 

 

Generation Ukraine Generation Ukraine, Inc. v. 
Ukraine, ICSID Case No. ARB/00/9. 

 

Glamis  Glamis Gold, Ltd. v. The United States of 

America, UNCITRAL. 

 
Impregilo Impregilo S.p.A. v. Argentine 

Republic, ICSID Case No. ARB/07/17. 
 

LG&E LG&E Energy Corp., LG&E Capital Corp., 

and LG&E International, Inc .v. Argentine 

Republic, ICSID Case No. ARB/02/1. 

 

Occidental Occidental Petroleum Corporation and 

Occidental Exploration and Production 

Company v. The Republic of 

Ecuador, ICSID Case No.ARB/06/11. 

 

Parkerings  Parkerings-Compagniet AS v. 

Republic of Lithuania, ICSID Case 

No.ARB/05/8. 

 

Saluka  Saluka Investments B.V. v. Czech 

Republic, UNCITRAL.  

 

Sempra Sempra Energy International v. The Argentine 
Republic, ICSID Case No. ARB/02/16. 

 

TECMED  Técnicas Medioambientales 

Tecmed, S.A. v. The United Mexican 

States, ICSID Case No. ARB (AF)/00/2. 

 



11 
 

Thunderbird International Thunderbird Gaming 

Corporation v. México, UNCITRAL. 

 

Total Total S.A. v. The Argentine 
Republic, ICSID Case No. ARB/04/01. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



12 
 

INTRODUCTION 

 

The present Memorial of the Federal Republic of Dagobah (hereinafter "Dagobah", or 

"Respondent") responds to the statement of claim submitted by Calrissian & CO., INC.  

(hereinafter as "Calrissian", or "Claimant") in a dispute concerning Dagobah‘s alleged 

breach of its obligations under the Agreement between the Corellian Republic and the 

Federal republic of Dagobah for the Promotion and Protection of Investments 

(„Corellia-Dagobah BIT“) enclosed to the statement of claim as an Exhibit 1 

(hereinafter as the “BIT”). 

 

The Respondent is represented by the Team Higgins. All correspondence addressed 

to the Respondent shall therefore be delivered for the attention of the Team Higgins. 
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STATEMENT OF FACTS 

 

In 1992, Corellia and Dagobah entered into BIT. Those two states has always had 

close diplomatic and economic relationships and Corellian citizens were amongst 

bondholders of sovereign bonds issued by Dagobah. 

 

Dagobah was hit by financial crisis in 2001 and was forced to restructure its sovereign 

debt by means of bond exchange which was accepted by vast majority of bondholders. 

No proceedings, apart from interpretative request filed by Corellia were commenced. 

 

At the beginning of 2010, new economic recession hit Dagobah as a consequence of 

the financial crisis that affected many nations around the world in 2008. In reaction 

to the crisis, Dagobah had to adopt certain emergency measures, amongst which was 

enactment of Sovereign Restructuring Act which introduced collective action clause 

into sovereign bonds governed by Dagobah law. 

 

As the sovereign debt of Dagobah was unsustainable and following IMF 

recommendations, Dagobah decided yet again to restructure its debt. Since more 

than 85% of holders of bonds that were subjected to the SRA decided to participate in 

the exchange offer, the offer was also extended to the remaining creditors. 

 

On 30 August 2013, Calrissian & Co., Inc. (“Calrissian”), a Corellian hedge fund that 

holds a number of sovereign bonds subjected to the SRA and was among the holdout 

minority, commenced arbitral proceedings against Dagobah alleging breach of Article 

2 (2) of the BIT. 
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PART ONE: JURISDICTION 

 

A. RATIONE MATERIE 

 

1. Article 1 of the Corellia-Dagobah BIT (“BIT”) defines the term “investment” 

broadly as “every asset that an investor owns or controls, directly or indirectly, that 

has the characteristic of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk”. This definition is supplemented with a non-exhaustive list of 

examples.  

 

2. It is obvious that the definition included in the BIT is not itself sufficient to 

determine which investments fall within its scope. It uses a circular definition: 

“investment is every asset (...) that has the characteristics of an investment”, without 

a clear explanation of the characteristic of an investment. Article 1 provides only a 

non-exclusive list of required characteristics as is apparent from its wording: ”such 

characteristics as”. Finally, the definition is supplemented with a non-exhaustive list 

of examples.  

 

3. The definition of investment under the BIT shall be interpreted, as required by 

the Vienna Convention on Law of Treaties (“Vienna Convention”), in light of its 

objective and purpose.1 In practice and doctrine, both elements are usually 

amalgamated into applying the telos of the treaty to a proposed interpretation of its 

terms.2 In other words, the task of interpretation is to give effect to the expressed 

intention of the parties, that is their intention expressed in the words used by them in 

the light of the surrounding circumstances.“3 

 

 

 

                                                   
1
 Article 31 VCLT. 

2
 VCLT Commentary, p. 546  

3 McNair, p.365  



15 
 

I. NON-EXHAUSTIVE LIST  

 

4. Although the list of examples included in Article 1 has non-exhaustive 

character, it is of significant importance for proper interpretation of the BIT, 

especially when the general definition of an investment requires further 

interpretation. It reflects the values that the parties desired to protect.  

 

5. It needs to be stressed that the non-exhaustive list does contain neither 

sovereign bonds nor any financial instrument or any kind of investment having 

financial character.4 Moreover, the BIT does not explicitly include other categories 

considered as covering sovereign bonds in past, such as claim to money, right to 

performance or obligation.5 This fact makes a significant difference between the case 

at hand and previous relevant case law.6 Both Abaclat and Ambiente Decisions on 

Jurisdiction and Admissibility have been based on an expressly formulated intent – 

to protect financial instruments.7 In other words, these decisions examined sovereign 

bonds in the light of express intent of the parties to include such instruments in the 

protection under the BIT rather than on a basis of a vague definition of “every kind of 

asset”.8 

 

6. Respondent submits that the BIT contains no indication whatsoever that 

Parties intended to cover financial instruments and sovereign bonds in particular 

under the definition in the BIT. 

 

7. Respondent acknowledges that the non-exhaustive character of the 

aforementioned list does not exclude possible protection of investments not 

mentioned in the list. However, in order to be so, fulfillment of  general definition of 

investment is demanded. Thus, a detailed interpretation of the term “investment” 

under Article 1 is necessary in order to assess whether it covers sovereign bonds. Both 

                                                   
4 Problem, p. 7 
5 Abaclat, ¶352 
6 Abaclat, ¶352, Ambiente ¶491-493 
7
 Abaclat, ¶352, Ambiente ¶491-493 

8
 Abaclat, ¶352, Ambiente ¶491-493 
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intentions of contracting parties of the BIT and international law should be taken into 

consideration. 

 

 

II. ARTICLE 1: DEFINITION OF AN INVESTMENT 

 

8. Respondent cautions against too broad definition of an investment. Any asset, 

anything of financial value cannot be considered as an investment. Any other 

approach would lead to a limitless definition of investment because almost every 

transaction conducted in a Host State has at least some financial value. “Under this 

definition, oil crossing a country through pipelines or funds transferred through a 

country’s financial system would be an investment.”9 

 

9. Article 1 considers every asset as an investment. Respondent submits that this 

assertion cannot be taken out of context. Every asset means every asset that has the 

characteristics of an investment. In other words, only asset that has the 

characteristic of an investment can be considered as an investment. Moreover, the list 

of characteristics included in Article 1 is of non-exhaustive character and requires the 

following characteristics: commitment of capital, expectation of gain or 

profit and assumption of risks.  

 

10. Respondent does not dispute fulfillment of commitment of capital and 

expectation of gain or profit characteristics.  

 

III. MISSING ELEMENT OF AN INVESTMENT – ASSUMPTION OF RISK 

 

11. Article 1 of the BIT requires fulfillment of assumption of risk characteristic. In 

order to examine whether this criterion was met it is necessary to take into account 

the purpose of such element and its scope.  

 

                                                   
9 Harb, p. 5.   
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12. According to the Preamble of the BIT the main function of investment law is to 

attract foreign investors and stimulate the flow of private capital and the economic 

development of the Parties.10 This protection is not a regular regime; it requires a 

special treatment accorded by a Host State. In other words, not every economic 

activity is protected by the BIT. The element of assumption of risk draws a distinction 

between protected economic activities and unprotected economic activities. A special 

quality of an investment is required for the following reasons. 

 

IV. COMMERCIAL RISK 

 

13. Respondent submits that a mere existence of commercial risk is not sufficient 

for distinguishing protected and unprotected economic activities. This is because 

every economic activity is exposed to commercial risk. Purely commercial risk is 

inherent in any commercial transaction. Thus, applying criterion of commercial risk 

would mean that any economic activity would have to be considered as an 

investment. Such assertion has to be dismissed. 

 

14. It could be argued that the current situation in Dagobah proved the existence 

of the risk – bonds are arguably exposed to the risk of default. This assertion is 

neither compelling nor efficient. Otherwise, once again, any transaction would have 

to be considered as an investment. “In fact, every unsecured transaction involves the 

risk of nonperformance.“11 For this reason, mere default risk cannot be a meaningful 

standard for qualifying transactions as an investment.12 

 

15. Hence, the fact that a project is risky does not automatically mean that there is 

the type of risk required by the BIT. Applied to the current dispute, the risk that an 

investment can be frustrated by economic cycles, bad decision of an investor or 

because of non-payment of a debtor cannot satisfy the requirement of the BIT – the 

assumption of risk criterion.  

 

                                                   
10

 Anderer, p. 851-852., Problem, p. 7. 
11

 Waibel, p. 726, Fedax, ¶40. 
12 Romak, ¶229. 
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V. POLITICAL RISK 

 

16. In addition, it has to be assessed whether a political risk can satisfy 

assumption of risk criterion. It is not disputed that the investment law has been 

designed to protect economic activities mainly against a Host State. It will be relevant 

when considering whether a particular damage has been caused by a State 

interference which will inevitably lead to the violation of the BIT and whether a 

particular damage has been caused by making a bad business decision, or risk of price 

fluctuations, lower consumer demand, higher than expected manufacturing costs or 

insolvency of purchasers.13 Host States are not responsible for damage having 

business character. According to Professor Sornajarah the function of investment 

treaties is not to insure ordinary business risks.14 However, when considering 

definition of an investment such examination in order to distinguish commercial and 

political risk is premature.  

 

17. One could argue that assumption of risk is fulfilled because risk is present in 

the case at hand which was apparent when State of Dagobah changed conditions of 

sovereign bonds through enactment of the Sovereign Restructuring Act (“SRA”). This 

is risk is undoubtedly of political nature. The main issue is whether a mere existence 

of a political risk can amount to fulfillment of assumption of risk required by the BIT.  

 

18. Political risk in general is the risk faced by an investor that a Host country will 

frustrate a protected investment by applying its sovereign power. It has to be stressed 

that a political risk is inherent in any commercial activity. States has exclusive power 

over their territory and they can interfere to any facet of business activities. Put it 

differently, any State has (almost) unlimited power to govern in its territory. A 

purchase of an airlines company is exposed to a political risk, because a State can ban 

flying. A purchase of a steak at a restaurant is exposed to an identical political risk, 

because a State can ban possession and eating of steaks. Political risk does not create 

a difference between protected and unprotected investments. Both are exposed to the 

same political risk.15 

                                                   
13

 Ripinsky, p. 326 
14

 Sornarajah, p. 316 
15 Smutny, Ostrowski, p.  
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VI. INVESTMENT RISK 

 

19. The risk criterion in the case at hand must be of qualitative sense; it must be 

“other than normal commercial risks.”16 Such conclusion have been followed by 

Tribunal in Joy Mining: “Risk there might be indeed, but it is not different from that 

involved in any commercial contract.”17  

 

20. The proper and desirable meaning of the assumption of risk covers situations 

when success and failure of the investment is unclear; to be precise, fate of an 

investment has to be at hands of an investor. In other words, it is necessary for an 

investment to imply certain control over success of the operation.18 Company’s shares 

are a typical investment exposed to an investment risk. Shareholder does control 

success of the operation through exercising his rights such as passing resolutions, 

voting out directors, et cetera. 

 

21. Respondent contends that an investment in sovereign bonds does not include 

assumption of risk, required characteristic of a protected investment. Sovereign 

bonds are mainly tied to general macroeconomic conditions of the issuing country. 

Investor does not run any investment risk. On the contrary, bondholders are to be 

repaid independently of the ultimate uses of which the Host State puts the resources. 

State’s obligation to pay the principal in bonds is fixed. Sovereign bonds are going to 

be repaid under conditions set in advance.  

 

22. Hence, Respondent contends that sovereign bonds shall not be considered as 

an investment because they do not include assumption of risk, the characteristic 

required by the Article 1 of the BIT.  Thus, the Tribunal lacks jurisdiction over the 

current dispute. 

 

 

                                                   
16

 Malaysian Historical Salvors, ¶. 112 
17

 Joy Mining, ¶57 
18 Waibel, p. 726 
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VII. INCOMPLETENESS OF THE DEFINITION OF INVESTMENT INCLUDED IN 

ARTICLE 1 – MISSING CHARACTERISTICS OF AN INVESTMENT 

 

23. Respondent submits that the Article 1 of the BIT is intentionally incomplete a) 

due to its wording „including such characteristics as“, b) due to absurd consequences 

of a definition based strictly on three characteristic expressly included in Article 1. In 

other words, the Tribunal is called upon to add characteristics ensuing from the text 

of the BIT and from international law. 

 

24. Strict application of three characteristic is not compelling and leads to 

unintended consequences. According to three characteristics almost any investment 

made in the third country would be protected by the BIT. This conclusion is 

inevitably inconsistent with the will of Contracting Parties as according to the 

Preamble of the BIT: “Desiring to promote greater economic cooperation between 

them with respect to investment by nationals of one party made in the territory of the 

other Party.”  

 

25. Thus, it is necessary to add an extra characteristic of territorial link which 

derives from the Preamble of the BIT and has been consistently required by the 

Tribunals.19  

 

VIII. TERRITORIAL LINK 

 

26. Importance of territorial link for Parties of the BIT can be deduced not only 

from the Preamble, but also from frequency of using explicit phrases “territory” in 

the BIT: 

                                                   
19

 L.E.S.I.- DIPENTA 
   SGS v.  Philippines 
   Abaclat 
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- Article 1 defines term investor as a party or a national that attempts to 

make an investment. Article 1 includes an explicit definition of a 

territory.  

- Article 2 encourages each Party to create favorable conditions for 

investor to invest capital in its territory, 

- Article 2 guarantees fair and equitable treatment and full protection 

and security only to within a territory of the other Party, 

- Article 2 prohibits treatment less favorable accorded only in territory of 

the Parties. 

 

27. The element of territorial link requires an investment in the form of services 

being carried out in the territory of a Host State, in the form of funds transfer of 

financial instruments to a Host country.  

 

28. In determining whether the territorial link has been fulfilled or not 

Respondent proposes to follow the Tribunal in Abaclat which held that the place of 

the investment firstly depends on the nature of such investment. “With regard to an 

investment of a purely financial nature, the relevant criteria cannot be the same as 

those to an investment consisting of business operations and or involving manpower 

and property.”20 Thus, the main question is whether the invested funds supported 

Host’s State economic development.  

 

29. Sovereign bonds are considered as contractual rights. Thus, its dematerialized 

character has to be taken into account when determining the situs in order to fulfill 

territorial link requirement. Hence, the fact that the “investment” has been made or 

realized in the territory of the Host country can only be proved or demonstrated by 

tracing it to a specific project, enterprise.21 This interpretation of territorial link of 

dematerialized types of “investments” has been constantly applied by Tribunals.22 In 

Fedax, the Tribunal held that promissory notes were tied to financing of a specific 

investment project and therefore the territorial link criterion has been satisfied.  

                                                   
20

 Abaclat, ¶374 
21

 Dissenting Opinion, Georges Abi-Saab, ¶95 
22 Fedax, , L.E.S.I.- DIPENTA, SGS v. Philippines,  
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30. As Stated by Professor Douglas the economic materialization is required.”23 

However, no connection neither to economic project nor enterprise can be found with 

respect to sovereign bonds. 

 

31. It has to be emphasized that sovereign bonds do not form part of any economic 

project, operation or activity in Dagobah. Any other conclusion would lead only to a 

hypothetical territorial link, hypothetical investment under the BIT and would 

hypothetically achieve aims determined by the Preamble of the BIT. Respondent 

submits that investment protection is not a regular regime; it protects only economic 

activities leading to the economic development - real economic development rather 

than hypothetical one.  

 

32. Respondent submits that due to lack of following characteristics of 

an investment, namely element of territorial link and element of 

assumption of risk, sovereign bonds cannot be considered as an 

investment covered by the Article 1 of the BIT. Hence, Tribunal has no 

jurisdiction over the present dispute.  

 

 

B. THE CONSEQUENCES OF THE PCA DECISION 

 

IX. THE EFFECT OF THE PCA AWARD ON THE PRESENT PROCEEDINGS 

 

33. After the financial crisis in 2001, Corellia commenced arbitral 

proceedings against Dagobah, administered by the Permanent Court of 

Arbitration (“PCA”) under Art. 7 of the BIT. In this State-State arbitration, 

Corellia requested an interpretative decision on the question whether 

Dagobah’s sovereign bonds could be considered as an investment within the 

                                                   
23 Douglas, p. 15 
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meaning of the BIT. In 2003 the PCA issued a decision declaring that 

sovereign bonds were investments within the definition of the BIT. The 

majority decision was followed by a dissenting opinion by Professor Jeger who 

reached opposite conclusions. 

 

34. Respondent maintains that the decision reached by the PCA is not 

binding on the Tribunal in the present proceedings based on the following 

assertions: 

a) there is no precedent system in international law, 

b) the decision itself is restricted to bonds issued before the 2001 crisis, 

c) the decision was not capable of amending the BIT. 

 

X. THERE IS NO PRECEDENT SYSTEM IN INTERNATIONAL LAW 

 

35. It is well established that international arbitral awards do not create 

precedent system and there is no doctrine of stare decisis in international law 

neither in general24 nor in international arbitration itself25. This has been 

acknowledged by numerous decisions.26 Contrariwise, it has been repeatedly 

held27 that emphasis must be given to specific facts and “every case must be 

examined in the light of its own circumstances“28 and therefore each Tribunal 

is free to rely (or not) on earlier cases29. Providing independent and impartial 

arbitration is one of the fundamental principles of international arbitration.30 

Hence it is necessary to conclude that the Tribunal is free to decide the 

submitted questions without being bound by the PCA decision.  

 

36. Earlier arbitral decisions have merely a persuasive authority and each 

Tribunal decides de novo. Although the Tribunal may rely upon the PCA 

decision, Respondent believes that it has grounds not to follow its conclusions 

                                                   
24 COMMISSION, p. 1.,   
25 KAUFMANN-KOHLER, p. 368.  
26  El Paso,  ¶ 39, AES ¶ 23., Enron ¶ 25. 
27 Feldman, ¶  107, Frankfurt Airport Services ¶ 7.  
28 Enron ¶ 25. 
29 TREVINO, p. 26. 
30 KUMAR, p. 1. 
 



24 
 

since the award was rendered under different circumstances and concerns a 

different issue of bonds. Furthermore, since the award has merely persuasive 

effect, equal weight needs to be given to the dissenting opinion which presents 

some very convincing arguments leading to opposite conclusions than the 

majority award. 

 

37. Moreover, the two proceedings cannot constitute res iudicata for each 

other as they can never pass the so-called “tripple identity” test, which 

“prevents relitigation of claims (1) between the same parties (2) regarding the 

same subject matter, and (3) on the same legal grounds.“31 It is undisputable 

that the proceedings differ ratione materiae as well as ratione personae.  

 

38. Respondent is also not prevented from raising the issues in question by 

collateral estoppel. Even though the total identity of the parties is not required 

in this case.,32 the estoppel may apply only when the same subject matter has 

once  been determined by a valid and final judgment33. This condition was not 

fulfilled since the subject matter of the two proceedings differs as they both 

relate to different sovereign bonds. 

 

39. What is more, apart from contradicting underlying principles of 

independent international arbitration, the parties have not expressly provided 

in the BIT that the interpretative award is binding on subsequent investor-

State Tribunals. Such explicit provision is embodied, for example, in Article 

1131 of the NAFTA. This Article expressly establishes interpretations reached 

by NAFTA Commission as binding on a NAFTA Tribunal. However, Article 

7(2) of the BIT reads: “If a dispute between the Parties cannot thus be settled, 

it shall, upon the request of either Party, be submitted to an arbitral Tribunal 

for binding decision in accordance with the applicable rules of international 

law.”34 However, the expression “binding” contained in the BIT undoubtedly 

means “binding on the parties of the proceedings”. In international law, the 

                                                   
31 MARTINEZ-FRAGA&SAMRA, p. 421. 
32 Ibid, p. 432. 
33 Ashe v. Swenson,  ¶ 443. 
34 emphasis added 
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decisions are generally binding only on the parties of a particular dispute and 

do not bind any third party.35 Therefore, it ought to be concluded that there is 

no indication in the BIT that the parties intended the decision to be binding on 

subsequent investor-State arbitration Tribunals.  

 

XI. THE PCA DECISION IS RESTRICTED TO THE BONDS ISSUED BEFORE THE 2001  

CRISIS 

 

40. According to Pauwelyn treaty interpretation is the activity whereby 

international Tribunals give meaning to a treaty in the context of a particular 

case or fact pattern.36 Similarly, according to UNCTAD Committee 

“Interpretation” is the determination of the meanings of particular provisions 

of an agreement in concrete or proposed situations.37 It is clear from those 

definitions that the meaning of the provisions of a treaty may only be 

examined and interpreted in the context of a concrete situation. 

 

41. The position that the PCA decision rendered any bond issued by any of 

the Parties an investment protected by the BIT is therefore wrong as a matter 

of law and unsustainable as a matter of policy.  

 

42. The fact that a certain type of asset may constitute a qualified 

investment under investment protection treaty does not mean that any and 

every such asset is indeed a protected investment. Other important 

requirements must be fulfilled. For instance, even though shares are included 

in the list of investment examples under the BIT, this does not mean that every 

share will qualify as an investment. This is because each specific case must be 

examined independently.  In order to constitute an investment, other 

requirements such as territorial link or assumption of risk must still be 

fulfilled and therefore the PCA could not draw general conclusion that all 

sovereign bonds are investment under the BIT. 

 

                                                   
35 For instance: Art. 53 ISCID Convention, Art. 59 ICJ Statute: „The decision of the Court has no 
binding force except between the parties and in respect of that particular case.“ 
36 PAUWELYN&ELSIG, p. 446. 
37 UNCTAD (2003), p. 14. 
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43. There are different types of bonds and their specific features and 

provisions need to be assessed, as it was also stressed in the dissenting opinion 

of Professor Jeger.38 The particular features of the new bonds, which are the 

subject of the present proceedings, could not be taken into account when the 

PCA Tribunal decision was rendered in 2003.  

 

44. The situation where any future investor-State Tribunal was bound by 

the PCA Tribunal decision would lead to other unsupportable consequences. 

To illustrate, if a Party to the treaty issued bonds which were of such character 

that could never fulfil the general criteria for an investment, any investor-State 

Tribunal would still be bound to recognise such bonds as investments. Such 

result is unacceptable and the Tribunal cannot automatically perceive all 

bonds as protected investments.  

 

45. Therefore, it is necessary to conclude that the award is applicable only 

in the case of bonds issued before the restructuring in 2001. The PCA could on 

no account reach the conclusion concerning all bonds in general.  

 

46. To sum up, even if the Tribunal finds the interpretative decisions 

reached under Article 7 of the BIT as binding, the interpretation of the treaty 

in question was requested39 and also provided with respect to particular facts 

and specific circumstances and the scope of the PCA decision is limited to the 

Dagobah’s sovereign bonds issued before the 2001 restructuring. Hence the 

decision could only have been binding on subsequent investor-State 

arbitration concerning identical bonds but cannot be binding in the present 

proceedings.   

 

 

 

                                                   
38 Problem, p. 19. 
39 As is clear from Parties‘ presented argumentation, see Problem points 9 and 10 on page2 where 
Parties reference to „Dagobah bonds“, not bonds in general. 
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XII. THE DECISION WAS NOT CAPABLE OF AMENDING THE BIT 

 

47. One could argue that the decision was capable of amending the BIT. 

However, Respondent submits  that the award could not amount to the 

amendment of the BIT between the parties. An ad hoc Tribunal does not have 

power to amend the treaty as such approach would constitute unacceptable 

judicial lawmaking.  

 

48. The PCA decision also did not constitute “any subsequent agreement 

between the parties“ according to Article 31 of the Vienna Convention since no 

agreement was reached between Dagobah and Corellia. On the contrary, the 

proceedings were initiated owing to disagreement of the Parties. Furthermore, 

after the award was rendered, Dagobah government publicly voiced its 

disagreement with the interpretation of the Tribunal.40  

 

49. Because the PCA decision is of mere interpretative nature, it did not 

amount to amendment of the treaty and the Tribunal should not find itself 

bound to follow its findings.  

 

50. Thus, the PCA decision is not binding on the present Tribunal. 

 

 

C. THE CONSEQUENCES OF THE FORUM SELECTION CLAUSE 

 

51. Even if the Tribunal finds that the concerned sovereign bonds are 

covered by the definition of investment included in the Article 1 of the BIT, the 

Tribunal should hold the claims inadmissible. 

 

52. This is because the pure nature of the dispute at hand is of contractual 

character. The investor expected the original bonds yield under conditions 

contained in them. As a consequence of the qualified majority decision, these 

                                                   
40 Problem, p. 49. 
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bonds were cancelled and exchanged for new bonds that are worth 

approximately 70% of the net value of the outstanding sums under the original 

bonds.41 

 

53. It is beyond question that the motivation of the investor is undoubtedly 

to receive the original net value. This dispute is unlikely to have been even 

raised, if Claimant had received the expected bond yield. Respondent submits 

that the Tribunal has no jurisdiction over contractual claims. This is because 

both parties of the present dispute have accepted the exclusive jurisdiction 

over disputes arising or relating to the contract (the sovereign bond)42 which is 

confided to Dagobah’s courts. 

 

 

54. The sovereign bonds issued by the State of Dagobah which were 

cancelled and superseded by the new titles after the acceptance of exchange 

offer contained the forum selection clause of the following wording: “Any 

dispute arising from or relating to this contract will be exclusively resolved 

before the Courts of Dagobah.”43 

 

55. In order to determine whether the dispute is of contractual nature it is 

necessary to analyse the SRA which includes technical provisions of the 

restructuring. The wording of the SRA is not accurate. The third paragraph of 

the SRA assumes an amendment of the eligible titles. Whereas in fact, an 

acceptance of exchange of eligible bonds leads to a cancellation of the old 

bonds and issuance of new bonds rather than to an amendment. This is clearly 

expressed in paragraph 8 of the SRA: “In case of exchange of the eligible titles 

(securities), the eligible titles (securities) that are superseded will be 

cancelled automatically with the registration in the System of the new 

titles (securities).”44  

 

                                                   
41 Problem, p. 3 ¶18 
42

 Problem, p. 4 ¶20 
43

 PON2, p. 49 ¶16 
44 Problem, p. 26 ¶20 
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56. Respondent is convinced that the cancellation itself does not deprive 

bondholders from making an unjust enrichment claim of principal and 

interest. Such a claim has to be undoubtedly considered as a dispute relating to 

this contract and shall be decided by the Dagobah’s courts as negotiated in the 

forum selection clause. 

 

 

57. Claimant’s assertion that the SRA extinguished all rights and 

obligations that at any time formed part of the old titles (securities) is not 

relevant. The claim to unjust enrichment is not a right or obligation arising 

from the contract. But the mere fact that the claim does not derive from the 

contract itself is not relevant since it is still is covered by the forum selection 

clause. The wording of the forum selection clause is broad enough to cover 

other claims, not solely disputes arising from the contract but also disputes 

relating to the contract.   

 

58. The forum selection clause is applicable even if the original bonds were 

cancelled. Other conclusion would ignore the principles of international 

private law, the separability of the forum selection agreement (clause) in 

particular. According to this principle a forum selection agreement is generally 

a separate agreement independent on the contract to which it relates and is 

capable of surviving defects in the underlying contract’s formation, 

termination, invalidity or illegality.45 

 

59. The investor is entitled to claim the damages on the basis of forum 

selection clause, he is not only entitled to that, but he is, because of the 

exclusive character of the forum selection clause, obliged to do so. “An 

investor invoking contractual jurisdiction pursuant to an offer made by the 

State must itself comply with its contractual arrangements for dispute 

                                                   
UNCITRAL, p. 30 
BORN, p. 128 
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settlement with that State.”46 This shall apply even if an investor intentionally 

designates a dispute as a treaty one.  

 

60. Respondent contends that the analogy between the case at hand and 

SGS v. Philippines or SGS v. Pakistan should be taken into account. BITs in 

both of these cases included the so called umbrella clause which elevates 

contractual claims to treaty claims. But it must be emphasized that in the case 

at hand the Tribunal has no jurisdiction over contractual claims because 

Dagobah-Corellia BIT does not include the umbrella clause. 

 

61. Investment contracts in those cases similarly included exclusive forum 

selection clauses. The Tribunal in SGS v. Pakistan held that it has no 

jurisdiction over the contractual claim and this was even though the BIT 

included the umbrella clause.47 Even if this approach is not widely accepted, it 

shows how important is the pacta sunt servanda principle. The Tribunal in 

SGS v. Philippines also held the treaty claim inadmissible because there is a 

sufficient overlap between BIT claims and contractual claims.48 If such a 

conclusion was reached by a Tribunal which expressly had jurisdiction over 

contractual claims on the basis of the umbrella clause, it should also be 

reached by a Tribunal which decides under the BIT lacking such clause. 

 

 

62. The Tribunal should consign the claim to the forum freely chosen by 

Claimant or its predecessor, when it was convenient to do so. Respondent 

demands that 1) Claimant (or its predecessor) is bound by its own free 

contractual choice of forum. Claimant is now seeking to circumvent the forum 

selection provision by commencing arbitration under international law. 2) 

Respondent is convinced that the Dagobah’s courts as selected by the parties of 

the dispute should be considered as more appropriate, available and 

competent forum. The knowledge of governing law, no need for foreign 

lawyers, accessibility for witnesses and gathering of evidence may be 

significant factors.  

                                                   
46

 Problem, p. 50 ¶20. 
47

 SGS v Pakistan, p. 372 ¶190. 
48 SGS v Phillipiness p. 172 ¶20. 
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63. Forum selected by the Parties of the contract should and has 

to prevail over the forum arising from the BIT. Existence of the 

forum selection clause in the contract should lead to inadmissibility 

of claims asserted by Claimant.  
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PART TWO: MERITS 

 

A. FEAR AND EQUITABLE TREATMENT 

 

64. In the Request for arbitration, Claimant asserts that the retroactive 

effect given to the collective action mechanism adopted by Respondent in the 

SRA and ensuing restructuring of its sovereign debt in 2013 amounted to 

violation of Art. 2 of the BIT. Claimant further asserts that those measures 

were unreasonable and violated certain warranties granted to Claimant.49  

65. Respondent maintains that none of the measures which were adopted in 

order to overcome adverse financial situation and to prevent sovereign default 

resulted in violation of fair and equitable standard (FET) as contained in the 

BIT. Respondent supports these conclusions by the following arguments: 

1) The FET clause should be interpreted as protecting only against 

unreasonable and discriminatory measures and neither of those 

guarantees were breached. 

2) Alternatively, should the Tribunal accept broad interpretation of 

FET, the adopted measures did not amount to violation of: 

a) legitimate expectations, 

b) stable legal environment,  

c) transparency. 

 

XIII. INTERPRETATION OF THE FAIR AND EQUITABLE TREATMENT CLAUSE 

 

66. In order to determine whether Respondent’s conduct may have resulted 

in the breach of Article 2 of the BIT, it is firstly necessary to establish the 

content of the provision itself. Even though Claimant addresses Article 2 of the 

BIT as a whole, it is evident from its request that the guarantees contained in 

                                                   
49 Problem, p. 29. 
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Article 2(2) were targeted. Therefore, Respondent will initially aim to interpret 

the provision.  

67. Fair and equitable treatment is a vague concept50 and its content may 

vary in different treaties. It is therefore necessary to interpret the BIT by the 

standard methods established in the Vienna Convention on the Vienna 

Convention.51 According to Article 31 of the Vienna Convention: “A treaty shall 

be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and 

purpose.”52  

68. Article 2 of the BIT reads: “Investment of each Party or of nationals of 

each Party shall at all times be accorded fair and equitable treatment and shall 

enjoy full protection and security in the territory of the other Party. Neither 

party shall at any way impair by unreasonable or discriminatory measures the 

management, maintenance, use, enjoyment or disposal of investment in its 

territory of nationals of the other party.” 53 In the first sentence the BIT grants 

investors fair and equitable treatment from the State. In the following 

sentence, the Treaty provides protection against unreasonable or 

discriminatory measures.. From a pure textual interpretation, it would follow 

that the recipients of the norm are protected from three different categories of 

conduct – namely those which are: a) not fair and equitable, b) unreasonable 

or c) discriminatory. Since the preclusion of unreasonable and discriminatory 

measures represent core elements of fair and equitable treatment54, it is 

necessary to conclude that the second sentence is designed to merely convey 

the content of the term “fair and equitable” in the previous sentence. Any other 

interpretation would inevitably lead to the conclusion that the investor is 

protected twice against unreasonable and discriminatory measures, which is 

absurd and illogical and would go against ordinary meaning of the terms of the 

treaty as well as its object and purpose. 

                                                   
50 UNCTAD (2012), p. 2. 
51 DOLZER&STEVENS, p.15.  
52 Article 31 VCLT. 
53 Problem, p. 8., emphasis added 
54 UNCTAD (2012), pp. 1, 31.  



34 
 

69. It is therefore necessary to conclude that the FET clause in the BIT 

should be interpreted as preventing the parties solely from acting 

unreasonably and discriminatorily. It will now be demonstrated that 

Respondent’s conduct was neither discriminatory nor unreasonable. 

 

XIV. MEASURES UNDERTAKEN BY RESPONDENT WERE NOT DISCRIMINATORY 

 

70. Respondent is convinced that the measures could not lead to 

discrimination. As any act adopted by Respondent, the SRA became a part of 

the legal order applicable on the territory of the State of Dagobah and 

therefore applies to all of its recipients without exception.  

71. Tribunal in Saluka found that “[s]tate conduct is discriminatory if (i) 

similar cases are (ii) treated differently (iii) and without reasonable 

justification”.55 Thus, a finding of discrimination requires comparison between 

two cases. Under investment law, treatment of foreign investors and domestic 

investors is usually compared. Such comparison is fruitless here, because the 

SRA did not distinguish between foreign and domestic investors. The only 

potential comparison seems to be between investors holding bonds governed 

by Dagobah’s law and those holding bonds governed by other laws. It must be 

underlined that Claimant’s acquisition of Dagobah bonds governed by 

Dagobah law is a reflection of their will to do so. Claimants acquired bonds 

governed by Dagobah’s law with full consciousness that any change of 

Dagobah‘s law can potentially affect their investment. Identically, bondholders 

of bonds governed by other laws had to accept further changes of law 

applicable to them. 

72. It needs to be emphasized that Dagobah has no tool to enforce 

modification of bonds governed by another law. The mere fact that legal 

systems differ from each other is natural and can hardly be considered as 

discrimination. Any other interpretation would mean that Dagobah is not 

allowed to adopt any measures incompatible with other laws governing 

                                                   
55 Saluka, ¶ 313.  
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sovereign bonds issued in the past and State would be deadlocked in situations 

when it is impossible to be in compliance with foreign and domestic laws at the 

same time. Such interpretation leads to absurd consequences in which a State 

would be significantly prevented from exercising its sovereignty and must be 

refused.  

XV. MEASURES ADOPTED BY RESPONDENT WERE NOT UNREASONABLE 

 

73. According to Vandelvelde, “[t]he reasonableness principle requires that 

the Host State’s conduct be reasonably related to a legitimate public policy 

objective.”56 This standard is commonly equated or conjoined with the 

proportionality concept57 In short, in determining whether an act of the Host 

State is reasonable, a Tribunal is not examining the action of the Host State for 

errors of policy or judgment, but is looking for acts that are irrational or 

arbitrary.58 Therefore, it needs to be considered whether “actions or measures 

are proportional to the public interest presumably protected thereby.”59 

 

74. Collective action clauses are considered as an effective tool to make sovereign 

debt restructuring more orderly and predictable. It limits the ability of a minority of 

bondholders to disrupt the restructuring process by enforcing their claims after a 

default and prior to a restructuring agreement.60 The purpose of these provisions 

is to protect the lenders as a group against the damage that could result from 

maverick creditor actions against the borrower and its assets.61  

75. The possibility of holdouts represents considerable uncertainty and may result 

in a failure to reach restructuring agreement with other creditors otherwise willing to 

accept the offer. Holdout bondholders may also disrupt outcomes of successful bond 

exchange for consenting bondholders, as is evident from 2014 events in Argentina 

which yet again defaulted on the basis of pressure of previously holdout creditors for 

preferential payment of revenues.62 What is more, the benefit of the collective 

action mechanism lies in securing smoother process of bond exchange once it 
                                                   
56 VANDEVELDE, p. 54. 
57 SCHILL, p. 22. 
58 VANDEVELDE, p. 54. 
59 Tecmed ¶ 122.   
60 IMF Public Information Notice. 
61 BUCHHEIT, MITU&MODY, p. 17. 
62 BBC. 
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is agreed as well as it assures that the bondholders are more willing to accept 

the restructuring offer because they did not have to worry about holdouts 

which could make them incline the offer. This was more than crucial for 

Dagobah in the situation where prompt restructuring seemed to be the only 

way how to prevent total collapse of the economy. 

76. Besides, the collective action mechanism is consistent with the basic 

principles of bond exchange, which is to persuade the creditors that the terms 

of the restructuring are acceptable. The only question is whether the sovereign 

must persuade every last bondholder or just a specified supermajority of the 

affected ones.63 Recent trends are very much in favour of the second option. 

Majority voting is considered necessary in these cases because if everybody 

had to agree, a single opposing bondholder could cause substantial obstacles 

to Host State sovereign debt management. “Unanimity voting provisions make 

successful restructuring almost impossible.”64 

77. There is no doubt that in the present case, debt restructuring without 

such provision would be highly inefficient with a risk of inadequately 

strengthening the position of non-participating bondholders. Requirement of a 

unanimous acceptance is hardly possible due to a number of bondholders and 

their geographical dispersion. Leverage of every creditor increases the 

possibility that an individual bondholder could hold out for better terms. That 

the threat of holdouts was present is affirmed by the fact that Claimant was not 

willing to accept the offer which is apparent from current proceedings. 

78. For reasons Stated above, Collective Action Clauses (“CAC”) has in 

recent years been a common trend in globalised markets. Collective action 

clauses have been widely used in some jurisdictions (England, Japan or 

Luxembourg) for a long time. Since 2003 the inclusion of CAC in sovereign 

bonds under New York law has become a market standard. The share of all 

foreign currency sovereign bonds issued in 2004 that contained CAC reached 

80%.65  

                                                   
63 BUCHHEIT&GULATI, p. 12.  
64 DEY, p. 498. 
65 DRAGE& HOVAGUIMIAN, p. 3.   
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79. Perhaps the most controversial feature of any CAC – the provision 

enabling qualified majority to bind all bondholders of the same issuance to the 

financial terms of restructuring – was discussed by the Executive Board of the 

IMF that in 2003 presented its determination that the reasonable threshold of 

required majority shall be at 75 per cent. The same threshold of 75 per cent 

was set in Greece in the 2011-2012 restructuring.66 The threshold of 75 per 

cent is considered as proportional also by the Working Group on Contractual 

Clauses of Group of Ten. The Working Group has asserted such threshold as 

reasonable from the standpoint of promoting the interests of both debtors and 

creditors capable of decreasing the risk of facing a deadlock in negotiations.67 

Moreover, Euro area Model CAC 2012 includes 75 per cent threshold as well.68 

80. Respondent presented detailed analysis which suggests that collective 

action mechanism is a widely used, accepted and even recommended 

technique. All of this indicates that there is nothing unreasonable about 

incorporating CAC clause into sovereign bonds.  

81. To further support this conclusion, Respondent proposes to subject the 

adopted measures to the proportionality analysis as a method used in 

situations of conflicts of different principles and legitimate public objectives.69  

82. The requirement of proportionality demands that “any administrative 

goal must be balanced against the investor’s own interests and against the true 

nature and effect of the conduct being censured.“70 While adopting the steps to 

overcome the crisis, Respondent had to compare the investor protection and 

the need of the State and its citizens to maintain a functioning economy. Since 

those two key interests collide, it was necessary to find a balanced solution 

based on the proportionality between them.  

83. The concept of proportionality is firmly established in a number of 

jurisdictions and originates from the elaborate case law of the German Federal 

Constitutional Court.71 Lately, an increasing number of international Tribunals 

                                                   
66 The Wall Street Journal. 
67 G-10 Report, p. 4. 
68 Art. 2 EU Model CAC. 
69

 KINGSBURY&SCHILL, p. 21.     
70 Occidental ¶ 450 
71 Apothekenurteil ¶¶ 404-405. 
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have used the proportionality test, especially in relation to examining fair and 

equitable treatment or indirect expropriation.72 For instance, it was held by 

Tribunal in LG&G that measures that have general welfare purpose must be 

accepted without any imposition of liability, except in cases where the State's 

action is obviously disproportionate to the need being addressed.73 The key 

role of proportionality has been recognised in other decisions as well, for 

example in Tecmed, CMS or Azurix. The mitigating role of the principle of 

proportionality has also been applied in the decision in Saluka v. Czech 

Republic.74 

84. Because courts and Tribunals may employ the test with slight 

modifications, Respondent suggests to employ the test as is it developed in the 

ca se law of theEuropean Court of Human Rights. The structure comprises 

three analytical stages: 

- suitability,  
- necessity,  
- balancing (proportionality stricto sensu).  

 
Respondent advocates the view that its measures fulfilled all requirements of 

proportionality. 

 
85. Before analysing the elements of the test, it must be examined whether 

the measures followed a legitimate aim. According to Glamis, the relevant test 

was “whether or not there was a manifest lack of reasons for the 

legislation”75. Such lack undeniably cannot be found in the present case. The 

reason to pass the SRA was to secure an effective bond exchange and thus 

prevent the imminent threat of sovereign default and to protect the public 

interests of the State. 

 
SUITABILITY 
 
86. The first element of the test asks whether the measure at issue is 

suitable or appropriate to achieve the objective that it pursues. Or, in other 

words the element implies that the measure must be appropriate to protect the 

                                                   
72 Genin, Metalclad, Tecmed, LG&G. 
73 LG&E, ¶ 195. 
74 Saluka, ¶ 304. 
75 Glamis, ¶¶ 803, 805. 
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interest in question and presupposes a degree of causal relationship between 

the measure and the objective pursued.76 

87. It must be therefore analysed whether the enactment of SRA serves a 

legitimate government purpose and whether it is suitable to achieve this 

purpose.77 As the restructuring has already been executed on the basis of the 

SRA, it is evident that it even led to successful realisation of the aim.  

NECESSITY 

88. For a measure to be necessary there must exist no alternative measure 

that is both less restrictive than the measure being reviewed and equally 

effective in achieving the objective pursued.78 However, it is vital to note that 

such other measures must also be reasonably feasible.79 

89. Respondent does not reject that other ways to respond to the financial 

crisis exist, albeit limited in number. Despite this, Respondent holds the view 

that none of these measures could have been equally effective and most 

importantly none of them was reasonably feasible in Dagobah’s situation. 

90. Although, for example, sale of State owned property could have been 

proposed, such a measure is in reality so complicated to administer that it 

would be practically impossible to secure enough money in the required short 

period of time. Furthermore, if the property was sold in great amount, which 

would be needed, such an act could also jeopardise the exercise of Dagobah’s 

basic functions as a State. 

91. Alternatively, another way might be to introduce tax rises. It is true that 

such a change is less complicated and can be executed quite promptly. 

However, it cannot be expected that an ordinary rise would suffice to raise 

enough money. On the contrary, such tax rises would have to be massive and 

rather extensive. Apart from other logical economic impacts of this solution, 

which could as a matter of fact result in quite an opposite outcome and 

                                                   
76 JANS, p. 240. 
77 KINGSBURY&SCHILL, p. 29. 
78 Leonhardsen, p. 13, JANS, p. 245. 
79 KINGSBURY&SCHILL, p. 29. 
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damage the economy, one result is almost certain: such an excessive measure 

would undoubtedly have negative impact on many other investments made in 

Dagobah and the State might therefore be found responsible for the damage 

caused. 

92. Other measures, such as public savings, would have to be adopted on a 

very large scale and their long-term nature renders it impossible to  avert the 

imminent threat of default. It must also be taken into account that Dagobah is 

a developing economy where every spending cut leads to more serious negative 

consequences than for developed economies. 

93. Therefore, those other measures of more theoretical than practical 

nature in the case at hand. Taking into account the aforementioned, it must be 

concluded that the requirement of necessity was satisfied. 

BALANCING 

94. Proportionality stricto sensu requires that the measure is not excessive 

with regard to the objective pursued and that relative weight is given to each 

principle.80 Respondent maintains that the measures adopted represent a 

balanced solution between the two opposing interests. Surely, it would be an 

utterly different situation if Respondent passed legislation which would follow 

the same legitimate object as SRA, but its terms were otherwise manifestly 

inadequate. Those might have been, for example, an unusually low percentage 

threshold to trigger the CAC mechanism. It would be an utterly different case if 

the bond exchange were carried out solely by the decision of the State without 

consent of any of the bondholders. Respondent stresses that in the present 

case no such measures were applied. Quite the opposite, the SRA was carefully 

drafted to respect the interests of bondholders. The maintained thresholds 

follow general practice and restructuring in the end represented hair a cut of 

30 % only.  

95. It must be concluded that all three parts of the proportionality test have 

been satisfied. Consequently, the aforesaid observations of Respondent 
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suggest that the measures adopted could not breach fair and equitable 

treatment in respect neither to discriminatory nor to its reasonability aspect. 

XVI. MEASURES UNDERTAKEN BY RESPONDENT DID NOT AMOUNT TO A BREACH 

OF ARTICLE 2(2) EVEN IF THE TRIBUNAL INTERPRETED THE PROVISION 

EXTENSIVELY 

 

96. Alternatively, in the event the Tribunal does not accept the narrow 

interpretation of fair and equitable treatment proposed in the previous 

paragraphs, Claimant’s relief sought should nevertheless be denied. 

Respondent will now analyse the most disputable guarantees included in an 

unqualified/autonomous FET clause providing investors with the broadest 

possible protection to prove rightfulness of the steps that it has adopted. Those 

guarantees are (A) legitimate expectations (B) stable legal environment, (C) 

transparency. 

XVII. NEITHER LEGITIMATE EXPECTATIONS NOR THE GUARANTEE OF STABLE 

LEGAL ENVIRONMENT WERE BREACHED 

 

97. If a wide interpretation of the FET clause is admitted, the most pressing 

matter which needs to be addressed is a potential breach of legitimate 

expectations of the investor. This principle is closely linked with the 

requirements of transparency, consistency and stability, therefore both 

standards will be addressed together. 

98. The Tribunal in Thunderbird held that “legitimate expectations relate to 

a situation where a Contracting Party’s conduct creates reasonable and 

justifiable expectations on the part of an investor to act in reliance on said 

conduct, such that a failure by the Party to honour those expectations could 

cause the investor to suffer damages”.81  

99. However, one must be mindful of the limitations of the scope of 

legitimate expectations as the Host State still maintains capacity to determine 

the substantive content of its regulatory regime. Legislative power is one of the 
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basic manifestations of State sovereignty and it is its right to exercise such 

power. “A State has the right to enact, modify or cancel a law at its own 

discretion”.82 It is without doubts that the investor must accept the law as it is 

at the time of the investment. But this does not mean that the State would be 

under any obligation to freeze the law at this stage.  

100. The investor cannot expect that the legal framework will remain 

unchanged forever. As was observed in the Continental case, “it would be 

unconscionable for a country to promise not to change its legislation as time 

and needs change, or even more to tie its hands by such a kind of stipulation in 

case a crisis of any type or origin arose.”83  

101. Nevertheless, what is of substance in this case is the relevance that 

Tribunals tend to give to situations of crises and other emergencies. It was 

held in Impregilo that “[t]he legitimate expectations of foreign investors 

cannot be that the State will never modify the legal framework, especially in 

times of crisis”.84 The same conclusion was reached in El Paso: “There can be 

no legitimate expectation for anyone that the legal framework will remain 

unchanged in the face of an extremely severe economic crisis. No reasonable 

investor can have such an expectation unless very specific commitments have 

been made towards it or unless the alteration of the legal framework is total”.85  

102. In the situation of an economic emergency, States are compelled to act. 

Economic crisis serves neither a Host State nor investors. Thus, the 

interpretation of the BIT should allow a Host State to adopt measures 

intended to resolve the crisis. Otherwise, the BIT will not serve the purpose of 

its existence, which is to encourage economic growth.86 Hence, steps taken in 

order to handle this economic crisis by Dagobah were not only expectable but 

also desirable.  

103. Moreover, to determine whether any legitimate expectations arose, it is 

required to take into consideration circumstances influencing the situation 
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such as. political, socioeconomic, cultural factors and historical conditions,87 

ongoing transition of the economy,88 vicissitudes of the economy of the State89 

or development of the country. It is natural and logical that investor’s 

legitimate expectations cannot be the same in a developing country and in a 

developed country.. Investors’ expectations must rise to the level of legitimacy 

and reasonableness in light of the circumstances, taking into account State’s 

right to regulate domestic matters in the public interest.”90  

104. Taking into consideration the arguments mentioned in previous paragraphs, 

it is necessary to answer the question whether an investor could expect Respondent’s 

measures as reaction to an economic crisis. The answer is affirmative. Once a crisis 

occurs, States are compelled to take steps aimed to handle the situation. Debt 

restructuring is a widely applied and accepted instrument able to deal with economic 

crisis.  

105. Furthermore, there is a key difference between expectations which may 

be established by a specific promise to the investor  and general legal 

framework which applies to everyone. Whereas the first case was often found 

to establish legitimate expectations, the same cannot be expected in the second 

case. The State must have power to amend its legislation in order to adapt it to 

change and the emerging needs and requests of their people in the normal 

exercise of their prerogatives and duties.91 General legislation was contrasted 

to other types of undertakings in Continental and such distinction was made in 

Perkerings as well. . In cases such as TECMED, MTD Equity and CMS, the 

investor’s expectation of legal stability and consistent application of 

regulations was not created in abstract; rather it was borne out of the 

individual negotiations and dealings that took place between the investor and 

the Host State prior to the decision to invest. 

106. Respondent highlights that in this case, no such specific representations 

were made towards Claimant to rely upon. Moreover, with respect to the 

guarantee of stability, Dagobah’s behaviour should be considered as 

preventing instability rather than causing instability and consequently 
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violating fair and equitable treatment. There is no doubt that “economic crisis 

entail significant instability, the impact of which can be extreme.”92 Deeper 

crisis means more severe instability. Thus, any allegations that Dagobah’s 

steps lead to instability should be dismissed. On the contrary, Dagobah applied 

measures intended to prevent painful instability caused by economic crisis. 

107. As far as retroactivity of the CAC is concerned, it needs to be 

emphasized that retroactivity is not generally prohibited. Moreover, the SRA 

was deemed constitutional by the Constitutional Court in Dagobah. 

Respondent could therefore have expected that Dagobah may such legitimate 

instruments to secure the restructuring.  

108. Thus it must be concluded that not even any legitimate expectations to 

the matter could have arisen by Claimant, the measures could not have result 

in dissatisfaction of legitimate expectations.  

XVIII. RESPONDENT FULFILLED THE REQUIREMENT OF TRANSPARENCY 

 

109. The final standard which needs to be examined  is the demand for 

transparency. In Tecmed it was Stated in relation to the transparency 

requirement: “The foreign investor expects the Host State to act [...] free from 

ambiguity and totally transparently in its relations with the foreign investor, so 

that it may know beforehand any and all rules and regulations that will govern 

its investments, as well as the goals of the relevant policies and administrative 

practices or directives.“93 In other words, the requirement of transparency 

ensures that the rules are accessible by the investor and that they are clearly 

drafted.94 

 

110. Respondent submits that his actions were transparent as the 

bondholders were informed of the on-going drafting of the SRA and  the 

different versions of the text were constantly published on relevant agencies’ 

websites.95 Also, the decision to resort to restructuring and its process was 
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consulted with a committee representing the owners of approximately 50% of 

the aggregate nominal value of the bonds. 

 

111. Claimant was given the opportunity to take part in this committee 

however  he failed to do so due to late declaration of such intent.96 As 

vigilantibus iura scripta sunt Respondent cannot be hold accountable for 

Claimant’s failure to participate. Moreover, the special nature of bonds must 

be taken into consideration here since bondholders change quickly over time 

and they are geographically dispersed, so it is not in the practical power of the 

State to actively inform all of them in detail about ongoing processes. 

However, the SRA was adopted throughout standard and legitimate legislative 

process which was proven by the revision by the Constitutional Court of 

Dagobah. Moreover, the passing law is one of the fundamental powers of the 

State and the State does not have any legal obligation to consult these laws 

with their recipients. In other words, the position of the State cannot develop 

into consultative units and insurers for the implementation of foreign 

investment projects.97 

 

112. Therefore it must be concluded that Respondent did not 

breach fair and equitable treatment clause as contained in the BIT 

 

B. THE MEASURES ADOPTED BY RESPONDENT WERE NECESSARY TO 

SAFEGUARD RESPONDENT’S ESSENTIAL SECURITY INTERESTS 

 

113. Respondent maintains that even if the Tribunal finds that the 

enactment of the SRA jointly with subsequent restructuring based on its 

provisions amounted to a violation of the fair and equitable treatment, those 

State actions should be exempted from breaching the BIT due to the 

application of the non-precluded measures (“NPM”) provision envisaged in 

Article 6(2) (“Article 6”) of the BIT. 
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114. After demonstrating that the NPM clause as contained in the BIT covers 

situations of economic crises, Respondent will argue that the adopted 

measures successfully meet the conditions for triggering the NPM defence and 

Respondent can therefore invoke Article 6. 

XIX. NPM CLAUSE ENCOMPASSES MAJOR ECONOMIC CRISES 

 

115. Article 6 of the BIT reads: “Nothing in this Treaty shall be construed [...] 

to preclude a Party from applying measures that are necessary for the 

fulfilment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential security 

interests.”98 Similarly drafted clauses are a relatively frequent element in 

BITs99 and the purpose of their existence is to remove certain types of State 

actions from the substantive protections confided to investors of a particular 

treaty instrument100 and thus temporally limit application of those provisions 

in certain exceptional circumstances.  

116. The rule of protection of essential security interests in the BIT needs to 

be distinguished from the necessity defence under customary international law 

as reflected in Article 25 of the ILC’s Articles on State’s responsibility (“Article 

25”) and those two standards must be examined separately,101 as was 

confirmed in decisions concerning application of necessity defence in the 

circumstances of Argentine crisis.102 Reading the NPM clause as equivalent to 

the customary defence of necessity would render the clause pointless because 

the customary defence is available to States irrespective of the inclusion of an 

NPM clause in a BIT. Therefore, it is not necessary to show whether the 

criteria demanded by Article 25 were met but instead the content and 

conditions of Article 6 must be assessed. Notwithstanding the fact that Article 

25 is applicable regardless of the BIT, the Tribunal should treat the BIT 

provision as lex specialis and consider its applicability preferentially.103 
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99 BURKE-WHITE & VON STADEN, p. 318. 
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117. Respondent submits that economic security qualifies as an essential 

interest of the Host State under Article 6 of the BIT. This is because the 

provision needs to be interpreted broadly since the position that it only 

addresses ‘exemplary’ security threats such as armed conflicts and wars is 

unsustainable and has to be dismissed. Firstly, these cases are covered by the 

first sentence of Article 6, which refers to “the maintenance or restoration of 

international peace or security”. Secondly, the magnitude of problems caused 

by severe economic crises may match or even exceed the problems caused by a 

military invasion.104 NPM clauses will therefore cover broader array of State 

actions than international customary law defence.105 

 

118. Broad interpretation of NPM clauses is supported by ICDIS cases 

addressing the Argentine 2001-2002 financial crisis.106 Those decisions 

analysed Article XI of the BIT between Argentina and the US which has very 

similar wording to  the BIT between Dagobah and Corellia. While interpreting 

the limits of the provision, the Tribunal observed in LG&E:  

“Article XI of the U.S. - Argentina BIT including essential security interests [...] 

is not applicable only in circumstances amounting to military action and war. 

[...] the severity of the problem can equal that of any military invasion.”107 

Affirmatively, the Tribunal in Continental concluded: “It is well known that the 

concept of international security of States in the Post World War II 

international order was intended to cover not only political and military 

security but also the economic security of States and of their population.”108 

 

119. Furthermore, the proposed interpretation is supported by examining 

the scope of the exception in the light of the rationale for its inclusion. “The 

inclusion of security exception allows States to retain sovereignty to deal with 

national security threats.”109 This applies regardless of the origin of such threat 

and as was observed by the CMS Tribunal: “There is nothing [...] in the context 

of the object and purpose of the treaty that could on its own exclude major 
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economic crises from the scope of Article XI”.110 Similarly, the Tribunal Stated 

in LG&E: “To conclude that such a severe economic crisis could not constitute 

an essential security interest is to diminish the havoc that the economy can 

wreak on the lives of an entire population and the ability of the Government to 

lead.”111  

 

120. As a necessary consequence of the presented arguments, financial crises 

are covered under the NPM clause as it is contained in the BIT. 

 

XX. THE FINANCIAL CRISIS SUFFERED BY RESPONDENT CLASSIFIED AS 

ENDANGERING THE ESSENTIAL SECURITY INTERESTS AND ADOPTED MEASURES 

ARE EXEMPTED FROM BREACHING THE BIT.  

 

121. Respondent concedes that not every financial crisis can be apprehended 

as a threat to essential security interest of the Host State. In order to determine 

appropriate limits of application of the exemption, reasonable threshold needs 

to be found. Relevant cases concerning the Argentine economic crisis may 

serve as an important lead. Notably, the Tribunal held in Continental that “the 

protection of essential security interests recognized by Art. XI does not require 

that „total collapse‟  of the country or that a „catastrophic situation has 

already occurred before responsible national authorities may have recourse to 

its protection. The invocation of the clause does not require that the situation 

has already degenerated into one that calls for the suspension of constitutional 

guarantees and fundamental liberties. There is no point in having such 

protection if there is nothing left to protect.”112  

 

122. This viewpoint must be upheld as it would be unsustainable to refuse 

the application of the provision solely on the grounds that the situation did not 

reach the threshold of total collapse. Since the object of the provision is to 

prevent against situation of collapse, it would be absurd to demand that the 

Host State should wait until it falls into total breakdown and only then it could 
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trigger the protection of the NPM clause. “We cannot reasonably expect a State 

in peril to wait until a disastrous peril fully matures before it reacts to it.”113 

Consequently, if application of the NPM clauses in situations of major 

economic crises was rejected, it would imply that the State in question 

contracted to renounce its right to exist. 114 The fundamental purpose of every 

State is to maintain law and order and these measures are intended to preserve 

the essential interests of the Host State and must be adopted before the 

situation goes out of control or is irreversible.115 

 

123. The austerity of the crisis suffered by Respondent needs to be evaluated 

at this point. According to LG&E the test “requires a careful assessment of all 

relevant economic, social and political aspects of and the dangers posed by the 

crisis.“116 

 

124. It is Stated in uncontested facts that Respondent’s government debt 

reached $ 400 billion117 and net government debt to GDP ratio represented 

124%.118  

 

125. If these figures are compared to available data regarding Argentina 

during the 2001-2002 crisis, the results are comparable. Argentina’s net 

government debt to GDP ratio was 166% in 2002.119 and it defaulted on 155 

billion in the same year. Such amount is considered to be the largest non-

payment by any country in history120 and it is noteworthy that Respondent’s 

debt was estimated to be more than twice as high. Furthermore, austerity of 

the situation was confirmed by the IMF which indicated the State debt as 

unsustainable.121 Respondent’s net government debt to GDP ratio is also 

profoundly high. Recent research show negative relationship between 
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economic growth. Once the threshold overpasses 90%, average implications on 

the growth of GDP emerge as it falls considerably.122 

 

126. The situation had serious social impact as it triggered demonstrations 

and social unrest amongst Dagobah population and led to a substantial 

increase of unemployment and the inflation rate.123 It must be noted that the 

Stated data refer to the situation before emergency measures were adopted. It 

is certain that should the country default the consequences would be 

considerably more severe and especially ordinary people would pay enormous 

price if the State remained passive. Defaulting includes consequences such as 

unemployment, rising prices or halting of social security payments.124 

Available data show that after the default more than half of the population of 

Argentina lived beyond poverty line and unemployment reached 17.8 %.125 

Moreover, the basic State functions would be endangered as the State would 

have no funds to pay for maintaining essential services in operation and 

exercise its fundamental sovereign functions, which would inevitably be 

accompanied by serious negative social impact on the population. Dagobah 

would not be able to ensure its obligations commonly considered as typical 

police powers, such as health or public safety.  

 

127. Thus it is apparent that the situation which occurred in Dagobah in 

2008 was of such exceptional nature to threaten essential security interests 

since the sovereign debt was unsustainable and Respondent faced an 

inevitable threat of default.  

 

XXI. THE MEASURES WERE NECESSARY AND NON-CONTRIBUTION 

REQUIREMENT WAS FULFILLED 

 

128. Lastly, the question of necessity of the measures in question needs to be 

addressed. Respondent argues that the high threshold of international 

customary law demanding that the measures were “the only way” to safeguard 
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the interest of the State126 is not to be applied in this case. As it was Stated 

before, protection under Article 25 and Article 6 of the BIT are not equivalent. 

The wording of Article 25 expressly demands such requirement to be fulfilled, 

but Article 6 sets no such precondition for its application. Some Tribunals 

erroneously subjected the measures to “no other means” test, but this is the 

threshold demanded solely by international customary law. 127   

 

129. Respondent therefore proposes to follow the approach introduced in 

Continental and LG&E which instead employed the concept of legitimacy to 

examine the necessity of the measures. According to LG&E the NPM clause 

“refers to situations in which a State has no choice but to act. A State may have 

several responses at its disposal to maintain public order or protect its 

essential security interests.“128 By the same token, the Tribunal in Continental 

viewed the standard of “necessary measures” in the context of “assess[ing] 

whether the [...] measures contributed materially to the realization of their 

legitimate aims under Art. XI of the BIT.” 129 In applying the standard, it held: 

“[t]he necessity of a measure should be determined through a process of 

weighing and balancing.”130 Further, it evaluated the measures as legitimate 

since they were “in part inevitable, or unavoidable, in part indispensable and 

in any case material or decisive in order to react positively to the crisis, to 

prevent the complete breakdown of the financial system, the implosion of the 

economy and the growing threat to the fabric of Argentinean society and 

generally to assist in overcoming the crisis.”131 

 

130. To answer the question whether the measures adopted by Respondent 

were legitimate, Respondent references to Merits part (paragraphs 83-93) 

where are the measures evaluated, found proportionate (and thus also 

legitimate and balanced towards creditors). 
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131. Disregarding the fact that Respondent believes that non-contribution of 

the Host State is not demanded under the NPM clause as the provision is silent 

on this matter, even if the Tribunal conditioned the applicability of Article 6 to 

the satisfaction of the non-contribution requirement, it was fulfilled in the case 

at hand. Respondent submits that the crisis was caused due to external factors 

which were outside of control of Respondent, such as the global financial crisis 

and oil price rises132. Even if the intrinsic complexity of economic crises is 

taken into account, the contribution to the situation of necessity must be 

sufficiently substantial,133 which was not the case here. What is more, the 

attitude adopted by Respondent shows desire to mitigate the severity of the 

crisis and it cannot be faulted as it made reasonable efforts to tackle it. 

Moreover, it generally followed the IMF recommendations before the first 

crisis and attempted to diminish the debt.134 

 

132. To sum up, the crisis which hit Respondent reached the gravity which 

triggered the protection provided to the actions of the State under 

the NPM clause in the BIT. 
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PRAYER FOR RELIEF 

 

Finally, on the aforementioned grounds, the Respondent is asking the Tribunal to 

dismiss the Claimant’s case and to cover the costs to the Arbitration and 

Respondent’s legal fees. 

 

 


