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STATEMENT OF FACTS 

 

 

 

The Emerging State of Dagobah 

 

1. The Federal Republic of Dagobah ("Respondent") is only restored its democracy in the 

late 1960’s.  It adopted an inward-oriented development policy, characterized by 

moderately free markets to maintain a relatively stable economy until late 1980s.  

 

2. In 1992, it entered in to a Bilateral Investment Treaty (BIT)
1
 with Corellia, a neighbor 

state that has a sophisticated finance industry. The decision was meant for Respondent to 

stimulate economic growth by means implementing its privatization and 

internationalization plan.  

 

The First Sovereign Debt Restructuring  

 

3. In 2001, Respondent initiated measure to restructure its sovereign debt and salvage its 

economy by launching an offer to the bondholders to exchange their bonds for new ones 

to be issued by the Respondent. The measure was made to ensure that Respondent would 

recover from unsustainable debt which led it to suffer economic crisis for two-and-a-half 

years.  

 

4. The exchange offer would reduce the bond’s value by 43% but with a possibility of cash 

buybacks with the assistance of the World Bank’s Debt Restructuring Facility. This 

measure was supported by the International Monetary Fund (IMF) when it presented 

certain recommendations for Respondent to appropriately implement the sovereign debt 

restructuring, as well as to prevent another future crisis.  

 

 

 

 

 

 

                                                
1
 Agreement between the Corellian Republic and the Federal Republic of Dagobah for the Promotion and Protection 

of Investments (“Corellia – Dagobah BIT”) 
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The Permanent Court of Arbitration Tribunal’s Decision 

 

5. Since there were Correlian nationals affected by this debt restructuring, Corellia tried 

clarifying the language of the Corellia-Dagobah BIT as it did not include an express 

reference to sovereign bonds under the definition of investment.  

 

6. Diplomatic negotiations did not favor Corellia, hence it proceeded to commence an 

arbitral proceedings administered by the Permanent Court of Arbitration (PCA). 

Respondent maintained that the acquisition of Dagobah’s sovereign bonds could not be 

considered as investment as the BIT did not expressly address such issues and the bonds 

lacked a territorial link. 

 

7. On 29 April 2003, two out of three members of the PCA Tribunal decided that sovereign 

bonds were investments within the definition of the Corellia- Dagobah BIT and that 

bondholders of both countries were entitled to its standards of protection by resorting to 

investor-State dispute settlement.  The dissenting opinion of Professor Andreas Jeger 

however, was also published on 19 May 2003, holding that sovereign bonds could not 

constitute as an investment in accordance with the wording of the BIT.  

 

8. Despite the award, the Corellian nationals have already accepted a restructuring offer 

made by Respondent. Corellian nationals never instituted any litigation against the 

Respondent in respect to sovereign debt restructuring.  

 

Post-2001 Financial Crisis  

 

9.  In August 2003, Respondent issued new and distinct sovereign bonds.  Calrissian & Co., 

(“Claimant”), a Corellian hedge fund, acquired about 10% of the aggregate nominal value 

of the shares through secondary market in Corellia in 2005. The bonds contained a forum 

selection clause granting exclusive jurisdiction to Dagobah’s courts for any disputes 

arising therefrom. 

 

10. At the beginning of 2010, because of the global financial crisis of 2008 that affected 

many nations around the world, a new recession hit Respondent. By 14 September 2011, 
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IMF issued another recommendation, stating that although the Respondent followed the 

IMF’s recommendation after the 2001 financial crisis, its debt then amounting to USD 

400 Billion is already unsustainable.  

 

11. The IMF again suggested the implementation of a new sovereign debt restructuring 

which if Respondent will consider, the IMF could facilitate a bailout estimated at USD 

150 billion.   

 

The Second Sovereign Debt Restructuring 

 

12. On 28 May 2012, Respondent enacted the Sovereign Restructuring Act (SRA) applicable 

to all bonds governed by Respondent’s law. The SRA provided that if a qualified 

majority of the owners of 75 % of the aggregated nominal value of all outstanding bonds 

governed by Respondent’s law agreed to modify the terms of the bonds, that decision will 

bind all the remaining bondholders.   

 

13. The enactment of SRA was done in consultation with the IMF while the drafts and 

different versions of the SRA were constantly published on relevant agencies’ website.  

 

14. On November 29, 2012, after consulting a committee representing 50% of the 

bondholders and observing the IMF’s policies regarding sovereign debt restructuring, 

Respondent offered the option to exchange old sovereign bonds for new ones worth 

approximately 70% of the net value of the original bonds. Since more than 85% of the 

bondholders decided to participate in the exchange offer, old bonds were replaced with 

new ones. The new sovereign bonds were governed by the law of the Kingdom of Yavin 

and contained a forum selection clause granting exclusive jurisdiction to courts of the 

Kingdom of Yavin, The new bonds also contained Collective Action Clause (CAC’s) for 

the collective change of the bond terms and the enforcement of any of the current bond’s 

contractual obligation. The CACs provided that if the bondholders wanted to initiate any 

legal action, they would need to gather at least 20% of the nominal value of the bonds.   
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Procedural Facts  

 

15. On 30 August 2013, the Claimant commenced arbitral proceedings before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”). 
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ARGUMENTS 
 

I. THIS TRIBUNAL HAS NO JURISDICTION OVER CALRISSIAN & CO.’S 

CLAIMS. ALTERNATIVELY, THESE CLAIMS ARE INADMISSIBLE AND 

SHOULD BE DISMISSED.  

 

16. There is a distinction between jurisdictional questions and objections relating to 

admissibility. Objections to jurisdiction deal with the tribunal’s power to make a ruling 

on the case, whether as to the merits or as to the admissibility of the claim.
2
 Objections to 

admissibility, on the other hand, deal with the propriety of the claim, where the tribunal, 

in the exercise of its jurisdiction, refuses to admit the claim on some ground other than its 

ultimate merits.
3
 Successful applications under either would render the claim dismissible 

 

17. The Calrissian & Co.’s claims should be dismissed because the Tribunal has no subject 

matter jurisdiction over the claims involving sovereign bonds, as they do not qualify as 

investments. In any event, even assuming that this Tribunal has jurisdiction, the forum 

selection clause in the sovereign bonds render these claims inadmissible. 

 

 

A. SOVEREIGN BONDS ARE NOT PROTECTED INVESTMENTS UNDER 

THE BIT. THUS, THIS TRIBUNAL CANNOT EXERCISE 

JURISDICTION OVER THE PRESENT DISPUTE. 

 

 

18. Under Article 8 of the Corellia-Dagobah Bilateral Investment Treaty (BIT), this Tribunal 

is empowered to exercise jurisdiction over the legal dispute if it is shown that it involves 

a protected investment.  As will be established below, the Tribunal lacks jurisdiction 

ratione materiae over the present controversy. The sovereign bonds are not considered 

“investments” within the contemplation of the BIT. This holds true in spite of the 

Permanent Court of Arbitration’s (PCA) decision declaring sovereign bonds as within the 

ambit of the BIT.  

 

                                                
2
 FITZMAURICE, 348-249 

3
 Id. 
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1. The claims do not concern investments. 

 

a. The plain meaning interpretation of the BIT excludes 

sovereign bonds as protected investments. 

 

19. According to Art. 31 of the Vienna Convention on the Law of Treaties (VCLT), treaties 

must be interpreted in good faith and in its plain and ordinary meaning, in the context and 

in the light of its object and purpose. This has been reiterated by the tribunal in Siemens 

v. Argentina.
6
   

 

20. Article 1 of the Corellia-Dagobah BIT defines an investment as “every asset that an 

investor owns or controls, directly or indirectly, that has the characteristics of an 

investment, including such characteristics as the commitment of capital or other 

resources, the expectation of gain or profit, or the assumption of risk.” The BIT 

specifically enumerates forms of investments that come within its meaning. Although, 

admittedly, the enumeration is not an exclusive list, the list is illustrative of the kinds of 

protected investments.  

 

21. The illustrative list is an approach used in defining treaty concepts in very broad terms 

and then illustrating the scope of their application by furnishing a list.
7
  Corollarily, under 

the Corellia-Dagobah BIT, the list illustrates, characterizes and qualifies what kind of 

investments fall within the BIT’s protection.  

 

22. It must be noted that the illustrative list does not include sovereign bonds or analogous 

debt instruments among protected investments under the BIT. To include sovereign 

bonds in the coverage of the Dagobah-Corellia BIT would become an undue expansion of 

the terms of the treaty.  

 

 

                                                
6
 Siemens A.G. vs. The Argentine Republic, ICSID Case No. ARB/02/8, August 3, 2004   

7
 Noah Rubins, The Notion of Investment in International Investment Arbitration. Arbitrating Foreign Direct 

Investments Disputes ( The Hague, Kluwer Law International, 2004) at 292  
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b. Abaclat v. Argentina and Ambiente v. Argentina cases are 

inapplicable, since the Argentina-Italy BIT expanded the 

meaning of investments.   

 

23. It is true that there had been instances in which sovereign bonds were considered 

investments. However, this is not the case in the Dagobah-Corellia BIT. For example, in 

Abaclat v. Argentina
8
 and Ambiente v. Argentina,

9
 the tribunals therein ruled that 

sovereign bonds may be considered investments, since Article 1(c) of the Argentina-Italy 

BIT specifically mentioned “debt obligations, private or public titles or any other right to 

performances of services”
10

 as among the protected investments. There was thus an 

express expansion of the definition of investment, which included debt obligations or 

sovereign bonds. 

 

24. In contrast, the Corellia-Dagobah BIT did not expand the definition of investment. It did 

not specifically identify sovereign bonds among its illustrative list of protected 

investments.  The examples of investments in Art. 1 are primarily limited to certain 

property rights and equity participation in businesses within the host’s state. Thus, there 

is no basis for extending the protections of the BIT to sovereign bonds, which are mere 

financial instruments intended to provide loans to the government of Dagobah. 

 

c. The sovereign bonds do not have the characteristics required 

of protected investments under the BIT.   

 

25. Even if the Tribunal interprets the Dagobah-Corellia BIT broadly and considers an 

expanded definition of investment, the alleged investment must still possess the 

recognized indicia of what constitutes an investment under a BIT and international 

investment law. 

 

                                                
8
 Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5 (formerly Giovanna a Beccara and Others v. 

The Argentine Republic), para. 356, p. 138 
9
 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ICSID Case No. ARB/08/9 (formerly Giordano Alpi 

and others v. Argentine Republic) 
10

 Agreement between the Argentine Republic and the Republic of Italy on the Promotion and Protection of 

Investments (Argentina-Italy BIT), signed on May 22, 1990, took effect on October 14, 1990 
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26. Capsulizing the definition of “investment” and “investor” under Article 1 of the 

Dagobah-Corellia BIT, an investment must conform to certain characteristics of 

investments. This includes commitment of capital or other resources; expectation of gain 

or profit; assumption of risk; and investment within the territory of a treaty party. This 

can be supplemented by other characteristics of protected investments identified by 

highly qualified commentators
13

  and in international investment arbitral cases like Salini 

Construttori v. Morocco,
14

 Phoenix Action v. Czech Republic
15

 and Romak S.A. v. 

Uzbekistan.
16

  

 

27. As will be shown below, sovereign bonds held by secondary market purchasers – like 

those held by Calrissian & Co. – do not meet the recognized indicia of protected 

investments under the Dagobah-Corellia BIT and under international investment law.  

 

i. Calrissian & Co.’s sovereign bonds lack a territorial link. 

 

28. In Deutsche Bank v. Sri Lanka,
17

 the tribunal ruled that it may exercise jurisdiction over 

the claims if it is established that the purported investment has a territorial nexus with the 

host state. The tribunals in Fedax v. Venezuela,
18

 SGS v. Pakistan,
19

 and SGS v. 

Philippines
20

 similarly considered the need to establish the territorial link of investments.  

 

29. Territorial link may be established if the investment can be traced to form part of a 

specific economic project, operation, or activity in the host state.
21

 In other words, the 

investment must have specific economic anchorage in the host state.  Debt instruments 

                                                
13

 C.H. Schreuer, l. Malintoppi, a. Reinisch, a. Sinclair, The ICSID Convention: A Commentary (2nd ed. 2009) 
14

 Salini Construttori v. Morocco, Decision on Jurisdiction, 23 July 2001, ICSID case No. ARB/09/4, para. 55-56) 
15

 Phoenix Action Ltd.v. Czech Republic, Award Decision, 15 April 2009,  ICSID Case No. ARB/06/5, para. 82  
16

 Romak S.A. vs. Uzbekistan, PCA case No. AA 280, Award of 26 Nov. 2009, para. 180, 207 
17

 Deutsche Bank AG v Sri Lanka, Final award, ICSID Case No ARB/09/02, IIC 578 (2012), despatched 31st 

October 2012, International Centre for Settlement of Investment Disputes [ICSID] 
18

 Fedax N.V. vs. The Republic of Venezuela, Decision on the Objections to Jurisdiction, 11 July 1997, ICSID case 

No. ARB/96/3 
19

 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, 

Decision on Jurisdiction, (6 Aug. 2003), 18 ICSID Rev.–FILJ 307 
20

 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, Decision 

on Jurisdiction, (29 Jan. 2004), 8 ICSID Rep. 518 (2005). 
21

 Dissenting Opinion of Georges Abi-Saab, Abaclat and others. v. Argentine Republic (ICSID Case No. 
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traded on secondary markets are seen to have weak territorial link, because “there is 

typically no flow of even financial resources into the issuing country.” Here, the 

prospective sovereign bondholders naturally do not participate in the elaboration of 

specific projects.
22

 

 

30. The Dagobah-Corellia BIT expressly adopts the territorial link requirement. As stated 

under its Article 1, “investor” status is accorded to an entity if it “has made an 

investment in the territory of the other Party.” This requirement resonates in Articles 

2(2), 2(3), 3, 4(4), and 9 of the BIT. Therefore, the applicant has the burden of proof to 

establish that its soverein bonds have a territorial link with the host state.   

 

31. Calrissian & Co.’s soverein bonds have no connection to any particular economic 

undertaking in Dagobah. These credits are connected only to the general treasury of 

Dagobah, not with any particular economic operation. The transfer of bonds on the 

secondary market was payable abroad and was governed by Corellian law, not the BIT. 

As secondary bondholders, Calrissian & Co. did not commit resources to Dagobah. Thus 

its purchase of the debt instruments did not per se amount to an “investment,” traceable 

to any particular project or economic undertaking within Dagobah.   

 

ii. The sovereign bonds did not assume the kind of risks 

required of protected investments. 

 

32. There must be an assumption of investment risk for the sovereign bonds to come within 

the purview of protected investments. In Romak v. Uzbekistan,
26

 the tribunal explained 

that an “investment risk” entails a different kind of alea, a situation in which investors 

cannot be sure of a return on their investment, and may not know the amount they will 

end up spending, even if all relevant counterparties discharge their contractual 

obligations.  This investment risk is different from pure commercial, counterparty risk, 

                                                
22
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230 
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or, the risk of doing business generally, which is present in all commercial contracts.
27

 In 

MHS v. Malaysia,
28

 it was elaborated that the risk criterion must be met in a qualitative 

sense, not just quantitative. The risks must be “other than normal commercial risks.” 

Other tribunals have considered the risk of a warranty period
29

, of changes in production 

costs
30

, and of a work stoppage
31

, to be the types of risk that distinguish an investment.  

Simply put, investment risks involve uncertainties beyond the control of the investor 

more than pure commercial risks.   

 

33. The sovereign bonds does not embrace investment risks. This is because the repayment 

obligation is fixed, unconditional, and not contingent on the success or failure of a 

commercial undertaking or capital project for which the fund was used.
33

 Regardless of 

how the issuing country makes use of the resources, the bondholder will be repaid.
34

 

Calrissian & Co.’s sovereign bonds were of the same nature. It only assumed the risk of 

Dagobah’s nonperformance or non-payment, which is purely commercial risk not an 

investment risk.  

 

2. Notwithstanding the PCA Tribunal’s decision in the Corellia v. 

Dagobah case, this Tribunal must decide the present case 

independently.  

 

a. International investment law does not recognize the stare 

decisis principle.   
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34. Tribunals have repeatedly stressed that they are not bound by pronouncements in 

previous cases.
36

 Both the International Court of Justice (ICJ) Statute
37

 and the 

International Centre for Settlement of Investment Disputes (ICSID) Convention
38

 point 

out that their decisions have no binding force except between the disputing parties. In 

effect, international arbitral practice shows that the stare decisis principle does not apply 

in the international jurisdiction. Therefore, this case must be examined in the light of its 

own facts and circumstances.
39

 

 

b. The PCA’S decision did not form res judicata.  

 

35. While res judicata may have gained ground in the international law arena,
40

 as applied in 

the case of Tembec v. United States,
41

 to successfully invoke the principle, its requisites 

must still be clearly and incontrovertibly established. In particular, it requires the 

presence of four elements: (1) the identity of the parties (persona); (2) the identity of the 

object (petitum); (3) the identity of the grounds (causa petendi) of the case; and (4) the 

finality of the decision of the same legal order.
42

   

 

36. As to the requirement that there must be identical parties, the predominant view is that 

res judicata can only apply where the parties to multiple proceedings are formally 

identical.  This is confirmed by a large number of arbitral decisions addressing the need 

for identity both on the part of the investors and the State.
43

 Comparing this case with the 

PCA Award, the two disputes involved different parties. Calrissian & Co. was not among 
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the parties affected by the 2001 sovereign debt restructuring and was never a party to the 

PCA award.
44

  

 

37. In ruling on the existence of causa petendi, Desert Line Project v. Yemen
45

 underscored 

that the events taking place after a first decision had been rendered necessarily 

constituted a new cause of action, and claims based on such events could not be 

precluded by the principle of res judicata.  As can be gleaned, the cause of action in the 

present case should be construed different and independent from the cause of action in 

the case decided by the PCA. The events that took place after the PCA’s decision brought 

new and different circumstances for Dagobah: (a) the presently disputed sovereign bonds 

were issued when the financial status of Dagobah was deemed promising; and (b) the 

Sovereign Restructuring Act (SRA) was enacted to ensure the financial sustainability of 

Dagobah, after the 2008 global recession. One the other hand, these two major factors 

were not yet present when the PCA issued its award in 2003. The PCA tribunal’s decision 

was based on the Corellia’s claims arising from the financial instability of Dagobah due 

to a different circumstance.  

 

c. The principle of collateral estoppel is inapplicable.   

 

38. While the principle of collateral estoppel is a recognized international general principle of 

law,
47

 it does not apply in this case. Collateral estoppel bars re-litigation of a controversy 

if in a prior proceeding: (a) it was squarely put in issue; (b) the court actually decided it; 

and (c) its resolution was necessary to resolving the claims before that court or tribunal.
48

  

If the subsequent action involves parallel facts, but a different historical transaction, then 
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application of the law to the facts in the prior case would not be subject to collateral 

estoppel in the subsequent action.
49

 

 

39. The present case has a different subject matter.  The exchanged bonds were new 

contracts, legally distinct from the debt instruments tackled in the PCA decision. They 

were issued at different periods and for different purposes. These two sets of sovereign 

bonds did not attain single economic unity.  Therefore, there is no identity of issues, 

which would engage the principle of collateral estoppel. The PCA tribunal did not decide 

on all classes of sovereign bonds issued for different purposes at different given times, at 

a single time. It did not have the power to do so. 

 

d. The PCA’s decision is only, and at most, a non-binding 

supplementary source of interpretation.   

 

40. While international arbitral tribunals have looked into prior decisions for guidance and 

comparison, they must do so selectively and discriminately.
52

 As articulated in AES v. 

Argentina,
53

 when tribunals do not find prior decisions persuasive, it should not hesitate 

to adopt a different solution. El Paso v. Argentina
54

 expounded that tribunals may choose 

to deviate from the past decisions to seek a better solution whenever necessary.  

 

41. It is understandable if the Tribunal chooses to take a look at the PCA decision before it 

resolves the present controversy. If it decides to do so, the dissenting opinion of Judge 

Jeger may prove to be more persuasive. According to him, sovereign bonds acquired by 

Correllian nationals could not be considered as investments because the language used in 

the BIT did not permit such an extensive interpretation. Furthermore, he stressed that the 

true territorial link had already dissolved right after the sovereign bonds entered the 
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secondary market. Dagobah was no longer aware of the identity of the secondary market 

purchasers and had not been involved in any kind of negotiations with the new 

bondholders.  

 

e. Dagobah has consistently denied that the sovereign bonds were 

considered investments.   

 

42. Respondent never adopted the attitude that the sovereign bonds were investments. Article 

31(3)(b) of the VCLT states that “any subsequent practice in the application of the treaty 

which establishes the agreement of the parties regarding its interpretation” is to be “taken 

into account together with the context” in interpreting the terms of the treaty. “The 

essence of subsequent practice in interpreting a treaty has been recognized as a 

‘concordant, common and consistent’ sequence of acts or pronouncements which is 

sufficient to establish a discernable pattern implying the agreement of the parties 

regarding its interpretation.”
55

 

 

43. Dagobah never conceded to the PCA’s interpretation . In fact, it had publicly voiced out 

its disagreement with the PCA’s majority decision.
56

 The Correlian nationals who 

claimed that the sovereign bonds were protected investment under the BIT had also 

accepted the debt restructuring offer of Dagobah; it had never initiated any further legal 

action thereafter. Therefore as can be clearly gleaned from these factual circumstances, 

Dagobah had maintained that sovereign bonds were not protected investment under the 

BIT.
57

  

 

B. THE CLAIMS OF CALRISSIAN & CO. ARE INADMISSIBLE BEFORE 

THIS TRIBUNAL 

 

                                                
55

 Japan –  Taxes on Alcoholic Beverages, Report of the Appellate Body, WTO Case No. AB 25 September 1996, 

p.13 
56

 Procedural Order No. of the record, para. 10. P.49 
57

 Page 2, para. 7, 10 of the record.  



25 
 

44. Even on the assumption that this Tribunal has subject matter jurisdiction over the case, 

Calrissian & Co.’s claims are inadmissible. The forum selection clause of the sovereign 

bonds bars this Tribunal from admitting the claims.  

 

1. The present controversy is a disguised contractual claim. 

 

45. According to SGS vs Pakistan,
58

 if the essential basis of a claim brought before an 

international tribunal is a breach of contract, the tribunal will give effect to any valid 

choice of forum clause in the contract. Calrissian & Co.’s claims are anchored on the 

sovereign bonds, a contractual arrangement between Dagobah and the bondholders. The 

essence of the claim is clearly contractual, as it merely involves modifying the terms of 

the bonds and reducing the face value without the consent of all investors.  

 

2. The BIT does not provide for an umbrella clause. 

 

46. It would have been a different case if the BIT provided for an umbrella clause. As seen in 

a number of arbitral awards, including Eureko,
59

 Sempra Energy,
60

 and Noble Ventures,
61

 

it is the existence of an umbrella clause that renders a breach of a contract claim a breach 

of the BIT. This is because the umbrella clause embodies the host state’s obligation to 

honor commitments undertaken in respect of an investment or an investor. Since the 

Dagobah-Corellia BIT does not provide an umbrella clause, any purported breach of the 

terms and conditions in the sovereign bonds, a contractual breach, would not amount to a 

treaty claim.  

 

3. The forum selection clause is lex specialis which deserves proper 

observance.  

 

                                                
58

 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, 

Decision on Jurisdiction, (6 Aug. 2003), 18 ICSID Rev.–FILJ 307 
59

 Eureko B.V. v. Republic of Poland, Partial Award, Aug. 19, 2005. 
60

 Sempra Energy Int'l v. Argentine Republic, ICSID Case No. ARB/02/16, Decision on Jurisdiction, May 11, 2005. 
61

 Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award, Oct. 12, 2005 



26 
 

47. Under Paragraph 20, page 4 of the record, Dagobah courts were identified as the fora for 

any claims arising out of the sovereign bonds. The bondholders consented to these terms. 

Thus, Calrissian & Co. is obliged to respect them. The general principle is: the one who 

wishes to obtain relief under a contract must also abide by the terms of that contract. 

 

48. In applying the principle of lex specialis, the tribunal in SGS vs. Philippines
62

 

underscored that standard BIT jurisdiction clauses cannot automatically override the 

binding selection of a forum by the parties to determine their contractual claims. 

Exclusive jurisdiction clause should remain controlling, if and when the parties 

particularly and specifically identified the forum that has authority to resolve any dispute 

arising from the contract.  

 

49. Anent this point, the principle of lex posterior derogat legi priori is also applicable. This 

means that the consent of the parties to be governed by the later law rather than the 

provision of the earlier law must be respected.
63

  

 

50. Considering that Corellia and Dagobah executed the BIT as early as 1992 while the 

disputed sovereign bonds were issued in 2003 – a later agreement – the intention and 

consent of the Parties was clearly to resolve any dispute in Dagobah’s courts as shown in 

the forum selection clause of the sovereign bonds. This choice must be respected, as these 

were the terms  accepted and purchased by the bondholders. 

 

4. Negating forum selection clause would encourage parallel proceedings 

and international forum shopping. It would also undermine the order 

of international financial system.  

 

51. Respondent finally appeals to the Tribunal, to consider as a policy the observance of the 

forum selection clause to retain the order of international financial system.  The 

International Monetary Fund (IMF), commenting on the NML v. Argentina case, which 
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also heard the controversy involving a holdout creditor, raised the negative effects of 

admitting these kinds of claims. In a document approved by its Board of Directors, the 

IMF stated: the Argentine debt restructuring cases, if upheld, would likely give holdout 

creditors greater leverage and make the debt restructuring process more complicated for 

two reasons. First, by allowing holdouts to interrupt the “flow of payments to creditors 

who have participated in the restructuring, the decisions would likely discourage creditors 

from participating in a voluntary restructuring.” Second, “by offering holdouts a 

mechanism to extract recovery outside a voluntary debt exchange, the decisions would 

increase the risk that holdouts will multiply and creditors who are otherwise inclined to 

agree to a restructuring may be less likely to do so due to inter-creditor equity 

concerns.
64

”  

 

52. By elevating contractual claims to treaty claims, and negating the application of forum 

selection clause, more claims regarding sovereign debt restructuring might congest the 

international tribunals with each sovereign bondholder, claiming treaty breaches 

whenever possible.  

 

II. DAGOBAH DID NOT VIOLATE ITS OBLIGATIONS TO CALRISSIAN AND 

CO. UNDER THE CORELLIA-DAGOBAH BIT WHEN IT ADOPTED THE 

SOVEREIGN DEBT RESTRUCTURING MEASURES. 

 

A. DAGOBAH COMPLIED WITH ITS OBLIGATIONS UNDER THE BIT 

TO PROVIDE FAIR AND EQUITABLE TREATMENT TO CALRISSIAN 

AND CO.’S INVESTMENT. 

 

1. Dagobah protected the legitimate expectations of Calrissian & Co. 
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a. Calrissian and Co. has no legitimate expectations because they 

were not reasonable in light of the circumstances.   

 

 

53. In order to be protected, legitimate expectations need to have an objective basis and 

cannot rely solely on Calrissian and Co.’s self-serving perception. 

 

54. In general, legitimate expectations are those which arise from the express undertaking by 

a state to ensure that an investment receives fair and equitable treatment.  As reiterated in 

Saluka v. Czech Republic
65

 and Thunderbird v. Mexico,
66

 such expectations must also be 

“reasonable.” To determine whether the expectation is legitimate, the tribunal in Duke 

Energy v. Ecuador
67

 explained that it must take into account all circumstances, including 

not only the facts surrounding the investment, but also the political, socio-economic, 

cultural, and historical conditions prevailing in the host State. 

 

55. According to a legal luminary
68

, a country that has restructured its external debt in the 

past, could not have created expectations that it would not seek to restructure its debts in 

the wake of a sovereign debt default. This was demonstrated in the Eternity v. Morgan 

and Abaclat v. Argentina cases, in which it was recognized that Argentine bondholders 

were unlikely to have formed a legitimate expectation that Argentina would never carry 

out another sovereign debt restructuring following its 2001 voluntary “megaswap” offer. 

 

56. Similarly, it is unlikely that Corellian bondholders, Calrissian and Co. included, would 

have formed a legally protected expectation that Dagobah would never carry out a 

sovereign debt restructuring. Like in the case of Argentina, Dagobah had already 

restructured its external debt in 2001, which led to the preceding arbitration in the first 

place. 
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b. Dagobah did not make any misrepresentations in light of the 

circumstances.   

 

57. In Parkerings v. Lithuania,
69

 the tribunal stated that an investor must have exercised due 

diligence and its legitimate expectations must be reasonable in the light of the 

circumstances. Furthermore, investors must anticipate that the circumstances could 

change and that the investor must structure its investment in order to adapt it to potential 

changes of legal environment.
70

 

 

58. When Calrissian and Co. purchased the bonds, Dagobah’s economy was recovering and 

seemed stable.
71

 However, Calrissian and Co. knew that Dagobah had just come out of 

financial and economic distress. Dagobah did not make any misrepresentations about the 

state of its economy or that financial and economic distress would never happen again. 

 

59. Thus, since the time Calrissian and Co. purchased the sovereign bonds, Dagobah did not 

fail to protect expectations that were legitimate.  

 

2. Dagobah acted in a consistent manner by providing a stable business 

environment for Calrissian and Co.’s investment. 

 

60. In general, the market risk is higher for “emerging market” securities, including stocks 

and bonds, than that of more developed countries. This is because of political risk or 

unrest, uncertain accounting standards, or unstable currencies. Nevertheless, Dagobah 

had done everything within its power to maintain a stable business environment for 

Calrissian and Co.’s investment. 
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61. The tribunal in AAPL v. Sri Lanka
72

 stated that a host State’s obligation of fair and 

equitable treatment was never a guarantee that an investor would not suffer damage or 

incur losses. 

 

a. BITs are not insurance policies against business risks.   

 

62. In EDF Services Limited v. Romania,
73

 the tribunal stated that except when specific 

promises or representations had been made by the host State, an investor may not rely on 

a BIT as a kind of insurance policy against the risk of any changes in the host State’s 

legal and economic framework.  

 

63. There is nothing in the Corellia-Dagobah BIT, which specifically promises or guarantees 

that investors will recover the full amount of their investments in case of a sovereign debt 

restructuring.  

 

64. In Starrett Housing v. Iran,
74

 the tribunal held that investors in Iran, like investors in all 

other countries, have to assume the risk that the country might experience strikes, 

lockouts, disturbances, changes of the economic and political system, and even 

revolution. Similar considerations apply to sovereign debt crises. BIT protection is no 

insurance device against default risk on sovereign bonds. Investors buy with the notice of 

the risks, weighing the probabilities of large profits against the danger of a full or partial 

loss of principal and interest. Bondholders have no assurances that they will be paid in all 

states of the world.
76

  

 

65. Similarly, the tribunal in CMS v. Argentina
77

 explained that investors could not be 

considered entirely beyond the reach of the abnormal conditions prompted by the crisis, 

since they had borne a certain business risk when investing in Argentina. This included 
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negative impacts resulting from the business risks. Calrissian and Co. had borne a certain 

business risk when it bought the sovereign bonds. It being a hedge fund, it is used to 

conducting business in the bond market and should be fully aware that its investments 

could turn into losses. 

 

66. Finally, it is within the nature of bonds – including sovereign bonds – to be susceptible to 

fluctuations in the global market. The BIT should not be viewed as an insurance 

instrument against all business risks of foreign investors and bondholders, like Calrissian 

and Co. cannot expect to be shielded from financial crises and subsequent sovereign debt 

restructurings.  

 

3. Dagobah did not violate Calrissian & Co.’s right to due process. 

 

a. Dagobah did not violate Calrissian & Co.’s right to procedural 

due process.   

 

67. The tribunals in Thunderbird v. Mexico and Parkerings v. Lithuania
79

 stated that there 

was no violation of due process if the investor was given an opportunity to be heard.  

    

i. Calrissian and Co. was given an opportunity to be heard 

 

68. Due process is not violated so long as the host State does not prevent an investor from 

participating. While there is no duty to invite the claimants to participate in the legislation 

of the SRA, there is no evidence that Calrissian and Co. was prevented from participating 

in the proceedings. 

 

69. In fact, the records show that the progress of the SRA was documented and published so 

that interested parties including Calrissian and Co. can act accordingly. This shows that 

the SRA was not automatically imposed on the bondholders, including Calrissian and Co.  
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70. As to the restructuring process, pursuant to the SRA, the relevant government agencies 

published on their websites an invitation to participate. In order to be eligible members of 

the consultative committee, bondholders were required to declare their intent to 

participate within three working days from the date of publication.
80

  Bondholders, 

eligible according to such invitation, formed the consultative committee, representing the 

owners of approximately 50% of the aggregate nominal value of the bonds that would be 

affected. 

 

71. While there is a general obligation on the part of Dagobah to give its investors an 

opportunity to be heard, it cannot be reasonably expected to acquire a unanimous vote 

given its state of financial and economic distress.  The records show that 75% of the 

bondholders participated in the bond exchange proceedings. The record also shows that 

Calrissian and Co. was not part of the committee, because it expressed its interest in 

joining, a week after the invitation was published. This means that the bondholders were 

indeed given a right to be heard. It cannot be taken against Dagobah if Calrissian and Co. 

was too late in coming up with the decision whether to participate or not.  

 

 

ii. There was no coercion when the Collective Action Clause 

was given retroactive effect. 

 

72. Dagobah needed to ensure the participation of private creditors through a debt 

restructuring in order to avail of the bail-outs offered by its official creditors.
81

 Calrissian 

and Co. argues that Dagobah’s action in giving a retroactive effect to the Collective 

Action Clause contained in the new bonds, amounted to coercion. As discussed in 

Abaclat v. Argentina, laws governing bond exchanges and Collective Action Clauses are 

a routine features governing debt restructurings in both the corporate and sovereign 

context. A bond exchange breaches the coercion threshold only when the incentive 
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devices employed by the entity in financial distress essentially deprives the creditors any 

effective choice. 

 

73. Giving a retroactive effect to the Collective Action Mechanism contained in the new 

bonds does not amount to coercion. In NML v. Argentina, the plaintiffs have continuously 

rejected the restructuring terms accepted by the overwhelming majority of Argentina’s 

creditors because they seek privileged conditions. Courts in the United States interpreted 

the pari passu clause to mean that a sovereign debtor is obliged to pay to all bondholders, 

even those who held out from the sovereign debt restructuring, thus, enabling a single 

creditor to thwart the implementation of an internationally supported restructuring. The 

pari passu clause can thus become a powerful tool in the hands of holdout creditors 

which seek to reclaim the full value of the bonds they hold by claiming that the state is in 

breach of the pari passu clause by the mere fact of refusing to pay up.  

 

74. Moreover, the IMF stated that the Argentine decisions, if upheld, would likely give 

holdout creditors greater leverage because by offering holdouts a mechanism to extract 

recovery outside a voluntary debt exchange, the decisions would increase the risk that 

holdouts will multiply and creditors otherwise inclined to agree to a restructuring may be 

less likely to do so due to inter-creditor equity concerns. 

 

75. Dagobah had to restructure all its bonds in order to facilitate the debt restructuring. Thus, 

without the 20% requirement contained in the new bonds, the pari passu clause could be 

abused by the creditors, and Calrissian and Co. was not prevented from communicating 

with the other bondholders in order to reach the 20% threshold required to initiate legal 

action.  

 

b. Dagobah did not violate Calrissian & Co.’s right to substantive 

due process.   

 

76. A violation of substantive due process occurs when that state, through its power to 

regulate, infringes on fundamental liberties.  
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i. Calrissian and Co. remains to be the owner of the bonds. 

  

77. Calrissian and Co.’s right to property was not diminished by the enactment of the SRA, 

since the company remains to be the owner of the bonds.  

 

78. Calrissian and Co. contends that its right to substantive due process was violated due to 

the devaluation of the face value of its bonds. Dagobah’s actions were reasonable in light 

of the financial crisis. The fractional devaluation of the face value of all the bonds was 

needed in order to facilitate the restructuring of Dagobah, which would allow Dagobah to 

avail of the $150 billion bail-out offered by IMF. 

 

79. Dagobah was in consideration of the interest of all its bondholders including Calrissian 

and Co., when it adopted the sovereign debt restructuring measures.  

 

ii. The debt restructuring measures did not amount to a 

creeping or indirect expropriation of Calrissian and Co.’s 

investment. 

 

80. Generation Ukraine v. Ukraine
82

 explained that a plea of creeping expropriation must 

proceed on the basis that the (a) investment existed at a particular point in time and (b) 

subsequent State acts have eroded the investor’s rights to its investments to an extent that 

is violative of the relevant international standard of protection against expropriation. 

 

81. Article 4 of the Corellia-Dagobah BIT expressly prohibits the host state from directly or 

indirectly expropriating, nationalizing, or employing measures equivalent to 

expropriation or nationalization to covered investments.  Dagobah submits that it did not 

expropriate Calrissian and Co.’s investment. 

 

                                                
82
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82. According to Methanex v. USA,
83

 a non-discriminatory regulation, which was enacted 

with due process and which affects a foreign investment, is not expropriatory and 

compensable unless the regulatory government gave specific commitments that it would 

refrain from such regulation. 

 

83. Dagobah is well within its sovereign legislative right to implement the SRA. It does not 

discriminate against Calrissian and Co., as the measures employed by Dagobah would 

affect all of Dagobah’s bondholders.  Moreover, the SRA was implemented for the 

purpose of rehabilitating Dagobah’s economy and preventing it from further collapse.  

Finally, there is nothing in the record, which would show that Dagobah had made specific 

commitments to Calrissian and Co. that its investments would be isolated from debt 

restructurings.  

 

84. The tribunals in Azurix v. Argentina and LG&E v. Argentina
84

 agreed that there should be 

a reasonable relationship of proportionality between the means employed by the State and 

the aim sought to be realized. 

 

85. Thus, the sovereign debt restructuring measures employed by Dagobah do not amount to 

a violation of Article 4 of the Corellia-Dagobah BIT. 

 

B. THE DEBT RESTRUCTURING WAS A NECESSARY MEASURE TO 

SAFEGUARD AN ESSENTIAL SECURITY INTEREST. 

 

1. The BIT’s essential security clause is applicable and must be given 

due force. 

 

a. Dagobah’s economic stability – which is already in the face of 

the economic crisis – is an essential security interest.   
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86. CMS v. Argentina
86

 recognized that “major economic crises” or “major economic 

emergencies” could be considered as an essential security interest. It explains that 

customary international law does not limit the concept of essential security interests to 

immediate “political and national security concerns.” It concludes that such an approach 

“would not be entirely consistent with the rules governing the interpretation of treaties.”  

 

87. LG&E v. Argentina
87

 expounded that if a “severe economic crisis” could not constitute an 

“essential security interest,” this approach would “diminish the havoc that the economy 

can wreak on the lives of an entire population and the ability of the Government to lead.” 

It then explained: “When a State’s economic foundation is under siege, the severity of the 

problem can equal that of any military invasion.”  

 

88. The Corellia-Dagobah BIT did not restrict the phrase “essential security interest” to only 

mean “political and national security concerns.”  Rather, it chose not to limit the phrase’s 

definition, allowing an interpretation that covers all severe situations, which threatens the 

life of the nation whether economic or political. 

 

89. The severe economic crises faced by Dagobah reaches the level that engages an 

“essential security interest.”  

 

b. The essential security clause is self-judging.   

 

90. The intention to make Article 6 of the BIT self-judging is evident in the essential security 

clause. Article 6 of the Corellia-Dagobah BIT provides that “Nothing in this Treaty shall 

be construed:  

 

“1. To require a Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests, or  

                                                
86
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2. to preclude a Party from applying measures that are necessary for the fulfillment of its 

obligations with respect to the maintenance or restoration of international peace or 

security, or the protection of its own essential security interests.”  

 

91. The first paragraph includes the words “it determines to be contrary to its essential 

security interests,” which connotes the self-judging nature of the whole provision. While 

the phrase “it determines” on appears in the first paragraph of Article 6, Dagobah 

maintains that Article 6 should be interpreted as a whole based on two premises: first, 

paragraph one of Article 6 is the only provision in the BIT which contains the phrase it 

determines, and second, Article 6 is the only provision in the BIT that does not go into a 

straight enumeration as compared to other Articles. 

 

92. It is therefore evident from the phrasing of the Essential Security clause contained in the 

Corellia-Dagobah BIT that the intention of the framers was to make the provision self 

judging. Such that each party will be the sole evaluator of when the situation requires 

measures of the kind envisioned by the article.  

 

93. Moreover, in LG&E vs Argentina
88

, the tribunal held that during critical times, the State 

has the right to determine what measures should be taken to safeguard its essential 

security interests. 

 

94. Thus based on the wording of the provision, Dagobah must be free to determine when 

and to what extent emergency measures should be adopted to be able to protect its 

essential security interests.  

 

2. Even if the Essential Security Clause is not self-judging, Dagobah is 

exempt from liability under customary international law. 

 

a. The Defense of Necessity applies in this case.   
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95. At any rate, Dagobah is still exempt from liability under the Defense of Necessity.  This 

is a customary international law principle. 

 

96. The Defense of Necessity applies when the following elements concur: (1) the measures 

taken were the only way to cope with the situation,  (2) the presence of an essential 

interest against a grave and imminent peril, (3) the Respondent’s action does not 

seriously impair an essential interest of the State or of the international community as a 

whole, and  (4) the Respondent has not contributed to the state of necessity
89

 

 

i. The Measures Taken by Dagobah Were the Only Way to 

Cope with the Situation. 

 

97. Based on the facts it is clear that Dagobah’s government had already adopted some 

austerity measures. Yet since some public services were on the verge of being 

compromised, Dagobah was not able to generate enough revenues for servicing its debt 

without restructuring or defaulting. 

 

98. Here, it is submitted that although the IMF presented several recommendations to 

Dagobah, it had substantially no other choice because it had already adopted some 

austerity measures, and still was not able to generate enough funds.
90

  The last paragraph 

of Appendix 4 stated that Dagobah already lowered its levels of public spending in an 

effort to resolve its deficit
91

, but there was no way for it to prevent the global recession in 

2008. 

99. Hence, the only way for it to avoid its impending default was to enact the herein SRA 

which would allow it to avail of a $150 billion bailout.  Pursuant to requirements of 

Necessity, it could not be said that it was possible for Dagobah to avoid the crisis by any 

other means other than the SRA.  
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ii. The economic well-being of Dagobah is an essential 

security interest and the financial crisis is a grave and 

imminent peril. 

 

 

100. It is a well-established view in contemporary international law that the criterion of 

essential interest’ need not concern the very existence of the State. It is not limited to 

matters of life and death, but also extends to the adequate functioning of the State.
92

 In 

LG&E v. Argentina
93

, the Tribunal stated that “As evidence demonstrates, economic, 

financial or those interests related to the protection of the state against any danger 

seriously compromising its internal or external situation, are also considered essential 

interests.”  

 

101. Furthermore, the Respondent submits that the essential interest it addressed with the SRA 

was in fact a grave and imminent peril. In the same panel, it was stated that in a serious 

and imminent peril, the danger must not only be established objectively and not only 

deemed possible, but also imminent in the sense that it will soon occur.
94

 In this case, 

default or the inability of Dagobah to cover its expenses and pay its debts will evidently 

occur.  

 

102. The records show that after the occurrence of the 2008 crisis, several demonstrations and 

social unrest erupted in the capital as well as in other larger cities as a result of large-

scale dismissals.
95

 Dagobah’s public services were on the verge of being compromised 

due to its adoption of austerity measures; as a developing country, it would be very 

difficult for Dagobah to recover if these public services become imperiled. 

 

103. Hence, Dagobah’s enactment of the SRA was done to protect itself from its impending 

default due to an economic emergency or a financial crisis, and in doing so it merely 
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acted in behalf of an essential security interest.  

 

iii. Dagobah’s Conduct Does not Seriously Impair an 

Essential Interest of Corellia or of the international 

community as a whole. 

  

104. Dagobah submits that it has not seriously impaired an essential interest of Corellia 

and the international community as a whole. Again, the definition of essential interest 

pertains to the existence of the state, and extends to its adequate functioning. Here, there 

is no evidence which would state that the SRA would seriously impair the adequate 

functioning of the Corellian Republic, including the private beneficiary of its BIT 

Calrissian & Co., and the international community as a whole.  

 

105. On the other hand, it would be more detrimental to the essential interest of the 

international community as a whole, including the Corellian Republic, if Dagobah 

completely defaults in the payment of its debts and obligations. The bond was only 

devalued at a fractional amount, which cannot be considered as serious impairment 

compared to the loss to Dagobah if it will not be allowed to avail of the$150 billion bail-

out offered by IMF and the write-offs by the other sovereign creditors. Thus not only 

does Dagobah’s conduct not seriously impair an essential interest of Corellia, and the 

international community as a whole, but its interests also outweigh all other 

considerations, not merely from the point of view of the acting state but on a reasonable 

assessment of competing interest. 

 

iv. Dagobah has not contributed to the situation of 

necessity. 

  

106. According to the Rules on Necessity, if a state has contributed to cause the 

emergency then it should be prevented from invoking an exemption because the causal 

connection between the state’s act and the damaged caused is produced.   
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107. It is evident that the financial crisis now suffered by Dagobah, was caused by 

reasons outside the ambit of the State’s control.  

 

108. There are four occurrences which gave rise to the need for debt restructuring in 

Dagobah: first, the aftermath of the 2001 financial crisis, second, the rise of oil prices
96

, 

third, the global recession of 2008
97

 and, fourth, massive tax evasion.
98

 

 

109. Dagobah is considered as an emerging market
99

 or developing country, having 

gained independence only in the late 1960s. Tax evasion and avoidance is an issue in 

developing countries, as they may not have the capacity and resources to collect the tax, 

which they are owed. Developing countries are estimated to lose $100 billion annually 

from trade mispricing alone
100

, and the main culprits are multinational companies who 

are considered as investors in these countries. Moreover, most developing countries have 

income-generating sources, which only amount to a de minimis amount; thus preventing 

the government from collective income tax revenues.  

 

110. Therefore, it cannot be established that Dagobah had contributed to its state of 

necessity. 
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PRAYER FOR RELIEF 

  

 

 WHEREFORE, it is respectfully prayed that this Tribunal reject Calrissian & Co’s claims 

and to adjudge and declare that: 

 

1. It has no jurisdiction under the Corellia-Dagobah BIT to decide the present dispute; 

2. In the Alternative, it is not entitled to rule on the claims asserted in view of the forum 

selection clause contained in the bonds; and  

3. In the event the Tribunal decides that it has jurisdiction, the relief sought by the Claimant 

should be denied as: 

a. Respondent did not breach its treaty obligation; and   

b. In any event, Respondent is exempt from complying with the Corellia- Dagobah 

BIT.   

 

 

 

 

Respectfully Submitted,  

 

 

On behalf of Respondent: 

 

 

THE FEDERAL REPUBLIC OF DAGOBAH  

 

Team Jessup  


