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STATEMENT OF FACT 

Preliminary Statement 

1. A hedge fund that bought the sovereign bonds at a secondary market is attempting 

here to use the current economic crisis and treaty law to compensate for losses it 

incurred. The complaint here, in essence, states that the Claimant experienced 

severe loss on the value of its bonds because the regulation put in place by the 

Federal Republic of Dagobah constituted a violation of the fair and equitable 

treatment provision of the treaty. The Respondent will show that the challenged 

measure was not in violation of the treaty put in place and that even if the regulation 

constituted a violation, the Respondent was justified because the measure sought to 

protect the Respondent’s essential security. 

 

Economic Situation 

2. From the beginning of 2010, the Federal Republic of Dagobah directly felt the 

impact of the severity of the global economic crisis that began in 2008. Due to a 

growing fear that Dagobah would not be able to meet its debt obligation, the IMF 

issued a recommendation advising Dagobah with several measures that would 

enable Dagobah to reduce its debt-to-GDP ratio to a more acceptable level. The 

IMF noted that the Dagobah’s current debt level was unsustainable despite its 

diligent compliance with IMF’s recommendations since 2001. The IMF also further 

advised that if Dagobah could manage a restructuring, the IMF, with the support of 

several States, could provide a bailout of $150 billion. In pursuit of protecting its 

economy from severe danger of default, the Respondent retorted to the threat with a 

legislative measure, the Sovereign Debt Restructuring Act. 

 

Claimant Still Retains Substantial Value on the Bonds 

3. One factor to note is that even with the current measure in place, the Claimant 

retains substantial value on the bonds. Even with the new restructuring in place, the 

bondholders would retain 70% of the bond value [Problem p. 3, para. 18]. 

 

A Baseless Claim 

4. Due to the emergency of the situation, the Respondent had no choice to respond in a 

quick manner to avoid further deterioration of its economy. Under such 



circumstances, the Claimant fails to bring a claim that could allow it to recover 

damages. 

  



ARGUMENTS 

PART ONE: JURISDICTION 

 

INTRODUCTION 

5. Before going any further with discussion of granting fair and equitable treatment as 

merits, Respondent objects to the jurisdiction of this tribunal over the claims 

brought before it because Claimant's sovereign bonds do not qualify as an 

investment under Art. 1 of the BIT, and the sovereign bonds were not made within 

the territory of Dagobah (I). 

6. Although the first objection is sufficient to dismiss the present case, Respondent 

respectfully submits two additional points to show a lack of jurisdiction. As its 

second proposition, the PCA decision made in 2003 has little or no valuable effect 

on this tribunal (II). Lastly, Courts of Dagobah have exclusive jurisdiction over the 

contractual claim (III). 

7. At a very outset, the present dispute is based on the Corellia-Dagobah BIT, which is 

the primary source of dispute resolution. The Parties of the BIT also consented to 

decide the dispute based on any relevant rules of international law and any relevant 

domestic law
1
. As one of the relevant international laws, the VCLT is taken into 

account as a foundation of the BIT interpretation. 

8. Pursuant to the applicable laws, the present claim must be examined aside from the 

jurisdiction threshold under SCC tribunal Rules, which permit to dismiss a case if 

the SCC tribunal manifestly lacks jurisdiction over the dispute
2
.  

 

I. THIS TRIBUNAL LACKS JURISDICTION TO HEAR ANY OF THE 

CLAIMS BECAUSE CLAIMANT FAILS TO SATISFY THE REQUISITE 

ELEMENTS TO INVOKE ART. 8 OF THE BIT. 

9. The Parties of the BIT consented to provide the Arbitration Institution of the 

Stockholm Chamber of Commerce with authority to exercise jurisdiction over any 

legal dispute between an investor of one Party and the other Party in connection 

with an investment.
3
 Thus, to bring the present claim before this Tribunal, 
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Claimant primarily has to prove that all the requirements set out in Art. 8 of the BIT 

for jurisdiction exist here. 

10. Based on the Art. 31 of the VCLT, which implies treaty interpretation in accordance 

with the ordinary meaning in its context and in the light of its object and purpose, 

no plausible interpretation of Art. 8 and other relevant BIT provisions can conclude 

that there are 'investor' and 'investment' which are necessary requirements in Art. 8 

are satisfied here. 

11. Once Claimant fails to prove Ratione Materiae and Ratione Personae, the Claimant 

cannot come close to making out a Prima facie case, which is recognized as a 

threshold for jurisdiction by this tribunal.
4
 

12. Here, Claimant plainly fails to make out a prima facie case. Respondent will show 

that: (A) Claimant cannot become an "investor" to bring proceedings pursuant to the 

BIT, and (B) Claimant has not made an investment under the BIT. On either ground, 

Ratione materiae or Ratione Personae, this tribunal must terminate the entire 

proceeding for lack of jurisdiction. 

 

A. CLAIMANT FAILS TO QUALIFY AS AN INVESTOR UNDER ART. 1 

OF THE BIT. 

13. Art. 1 of the BIT defines an "investor" as "a Party or a national of a Party that 

attempts to make, is making, or has made an investment in the territory of the other 

Party." Claimant hedge fund is, of course, a "national of a Party", but not an 

"investor" of one Party due to lack of the requisite "an investment in the territory of 

the other Party". 

14. The territorial link requirement is underlined in other provisions of the BIT, as well. 

For instance, the preamble limits the scope of the Parties' desire to promote 

economic cooperation only to the investment made in the territory of the other Party. 

Both Art. 3 and 9 of the BIT also limited their application only to an investment 

having a nexus to the territory of the host State. 

15. The existence of the territorial link with host State is required to establish Tribunal’s 

jurisdiction even though the "investment" definition does not explicitly requires the 
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territorial link.
5
 For these reasons, interpreting the territorial nexus is an essential 

question to determine whether jurisdiction exists. 

16. It is widely recognized that the ordinary meaning of place of investment is 

geographical location of a particular investment
6
. In same sense, Art. 1 of the BIT 

identifies the term "territory" that physical regions including land and sea of both 

Parties, as well as maritime area in accordance with the relevant national law and 

international law.
7
 This provision, as context of the BIT, prohibits arbitrary 

construction of territorial nexus by directing this tribunal to understand the 

territorial link in a physical and geographical sense. 

17. Moreover, pursuant to the purpose and object of the BIT, the investment must 

promote the host state's economic development to have the territorial nexus. As set 

out in the preamble of the BIT, where the normal place in which to embody 

statement of the treaty’s objects and purposes
8
, the investment having a territorial 

connection to the host state stimulate the flow of private capital and the economic 

development of the host State.
9
 Therefore, the territorial nexus exists only when the 

particular investment actually serves to the host state's economic development.  

18. In sum, the existence of territorial nexus is proved by the investment's physical 

connection to the host State together with actual impact on the host State's 

economic development. 

 

19. A recent case decided in the same direction. In Deutsche Bank AG v. Sri Lanka, the 

tribunal found that the hedging agreement that Claimant bank entered into with the 

state-run corporation had a territorial nexus when the bank paid the funds relating to 

an activity taking place in the host State, and the funds actually served to finance 

the host state’s economy
10

.  

20. The same rationale is also accepted by Professor Georges Abi-Saab in his 

dissenting opinion of Abaclat v. Argentina, where tens of thousands of Italians 

bondholders brought investor-State arbitration under the Italian-Argentina BIT 
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against Argentina government when the bonds were devaluated as result of 

Argentina's debt restructuring. There, the bonds were acquired outside of the host 

State, channeled through intermediaries in other countries, and the bond was not 

sure contributed the economy development of host state. The dissenting arbitrator, 

therefore, concluded that the bonds that the Italian held had no territorial link to the 

host State.
11

 Subsequently later, the opinion was affirmed in another dissenting 

opinion of Ambiente v. Argentina where also focused on physical sense of territory 

nexus.
12

 

21. Like the Argentina sovereign bonds in Abaclat and Ambiente, Claimant's sovereign 

bonds was detached from the territory of State of Dagobah because Claimant 

acquired the sovereign bonds in the secondary market located outside of Dagobah 

through original bondholders from all around of world. Also, there was no activity 

at all that Claimant engaged in the territory of Dagobah. Moreover, the money 

purchased by Claimant was also blocked from flowing into the State of Dagobah 

since the original bondholders, who were not affiliated with State of Dagobah, own 

the money.  

22. Furthermore, Claimant failed to show that its purchasing in the secondary market 

had specific economic anchorage in Dagobah. No fact indicates that the funds 

including money from the initial purchasing actually and ultimately contribute to 

the economic development of State of Dagobah in any sense. The funds were not 

traceable so it might be used for other purposes such as military budget.
13

 For these 

reasons, Claimant's sovereign bonds existed independently from the territory of 

Dagobah. 

23. Meanwhile, majority of Abaclat and Ambiente considered financial nature of the 

sovereign bonds, as decisive factor to decide territorial nexus.
14

 Of course, 

Respondent agrees that the sovereign bonds bear financial nature. However, it is 

absurd to determine the place of an investment relying on nature of the 

"investment" without any reference from the BIT. Nowhere in the BIT contracting 
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Parties expressed or implied their intent to make distinction "investment of financial 

nature" from other types of investment in any respect.
15

 

24. If this tribunal adopts the 'financial nature' rule of territorial nexus, it imposes undue 

burden on host state because host states are obligated to protect all subsequent 

purchasers of its bond, no matter how many people is involved, under the BIT.  

25. Moreover, Respondent leads this tribunal to the fact that both Abaclat and Ambiente 

have significant dissenting opinion. As mentioned before, the rationale of dissenting 

opinions was unanimously supported by the tribunal of Deutsche Bank AG v. Sri 

Lanka. Therefore, it is still valid and valuable for this tribunal to rely on those 

dissenting opinions rather than majority opinions. 

26. In conclusion, since Claimant's sovereign bonds remained in the absence of 

territorial nexus to State of Dagobah, the Claimant does not constitute a "investor" 

under the BIT, and its attempt to establish successful assertion of jurisdiction fails.  

 

B. CLAIMANT'S SOVEREIGN BONDS DO NOT QUALIFY AS AN 

INVESTMENT UNDER ART. 1 OF THE BIT. 

27. Other than territorial nexus, for jurisdiction to exist, Claimant must prove the 

presence of an "investment" pursuant to the BIT. Claimant's sovereign bonds, 

however, are not an investment protected under the BIT because no indication was 

found in the BIT that Contracting Parties consider sovereign bonds in general as an 

"investment" at that time of making the treaty. 

28. Respondent will address four main points to demonstrate why sovereign bonds, not 

only in the present dispute but also in general, cannot constitute an "investment" 

defined in Art. 1 of the BIT: (i) Art. 1 of the BIT did not specify sovereign bonds as 

an investment, (ii) sovereign bonds lack an idea of ownership or control (iii) 

sovereign bonds also fail to bear characteristic of an "investment" described in the 

BIT, and (iv) recognizing sovereign bonds as an "investment" is against public 

policy.  

 

i. Art. 1 of the BIT did not specify sovereign bonds as an "investment". 

29. The treaty is fundamentally based by mutual consent of all Contracting Parties. 

Even though each party has different interest and intent in making the treaty, Parties 
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ultimately compromise and reached an agreement manifested through treaty 

languages. Thus, the treaty is valid only when the BIT is interpreted in pursuant to 

what Parties intended to agree. 

30. In the process of understanding the intent of Contracting Parties, again, Respondent 

invites this tribunal to refer to Art. 31 of VCLT that requires interpreting 

"investment" definition according to the ordinary meaning. It is because ordinary 

meaning is most likely to reflect the parties' intent.
16

 

31. Here, it is clear that "sovereign bonds" are not expressly included in the list of an 

"investment". Art. 1 of the BIT did not contain "public bonds" or "government 

bonds" under the definition of an "investment", either. Even more, unlike other 

similarly drafted BITs
17

, the Contracting Parties also did not refer any similar or 

higher categories of sovereign bonds such as "bond", "debenture", "loan", “debt 

instruments”, or “financial instruments” within the list of the BIT. Therefore, the 

ordinary meaning shows that the Contracting Parties purposefully chose not to 

cover sovereign bonds as an "investment" under the BIT. 

32. Here, the BIT languages is totally distinguishable from that of the Italy-Argentina 

BIT dealt in Abaclat and Ambiente, where the tribunal admitted the Argentina 

sovereign bonds as investments under the particular BIT. There, the Italy-Argentina 

BIT makes express reference to sovereign bonds through listing "bonds" and "any 

right of economic nature conferred under contract" under the investment definition. 

However, in this case, the Contracting Parties did not mention the same or similar 

words at all in the BIT. Therefore, without evident reference, sovereign bonds 

cannot become an investment under the BIT. 

 

ii. Sovereign bonds lack an idea of ownership or control. 

33. Even though the BIT opens the possibility for all kinds of asset to be qualified as an 

"investment", Art. 1 of the BIT conditioned two additional elements to find an 

"investment": an investor requires having an ownership or control over one's 

investment, and the particular "investment" should have common characteristics of 
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an investment
18

. In the case of Claimant's sovereign bonds, those two requirements 

were not fulfilled. 

34. As the first condition, an asset must give an investor some sort of ownership right 

or control power over his/her/its investment. This particular condition limits the 

scope of an "investment" to FDI. In this regards, 6 typical types of "investment" 

listed under Art. 1 of the BIT connotes either ownership or control over the subject 

of an "investment". For example, shareholders of a company own portions of the 

company and also control it through voting, or appointing and instructing the 

company's director
19

.  

35. As oppose to the examples of FDI, however, sovereign bonds are mere certificate of 

debt made for the purpose of financial gain, so the bondholders have not right to 

own or control over the bond-issued States. In other words, sovereign bonds are 

considered as a portfolio investment, which are not covered by the BIT, here. 

36. Since the nature of the sovereign bonds is dissimilar to the listed 6 types of 

"investment", the sovereign bonds are not defined as an "investment". 

 

iii. Sovereign bonds fail to bear a characteristic of an "investment" 

described in the BIT. 

37. As Art. 1 of the BIT requires, an asset also have unique characteristics of an 

investment. Three exemplary characteristics are enumerated in the BIT as the 

commitment of capital, the expectation of gain, and the assumption of risk.
20

 

Among three characteristics, sovereign bonds lack "assumption of risk". 

38. As their first step of making an investment, all investors naturally concern about 

risks of possibility that the expected returns will not be realized. Under international 

investment law, BITs are designed to protect investors from only investment risks
21

, 

so such investment risks are distinctive from commercial risks that gaining lesser 

returns or profits than expectation. Indeed, considerable tribunal already stressed 

that the risk required for investment should be far greater than a commercial risk
22

.  
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39. Here, acquisition of the sovereign bonds only entailed a mere commercial risk 

which is not sufficient to characterize an investment. Claimant obtained the 

sovereign bonds by involving in a transaction in the secondary market. The risk that 

Claimant assumed was risk of default which is inherent risk of an ordinary 

commercial and business
23

. 

40. Furthermore, even though investment risks can result from political actions of 

governments and there is some possibility that Dagobah's act actually cause harm, it 

was not foreseeable enough for Claimant to assume at that time of the transaction. 

41. In sum, Claimant's sovereign bonds, as a mere promises to pay, carry only 

commercial risks. Also, Claimant reasonably cannot assume political risks of 

purchasing sovereign bonds. Therefore, absent of assumption of risks that the BIT 

intends to protect, the sovereign bonds are unqualified as an "investment".  

 

iv. Recognizing sovereign bonds as an "investment" is against public policy.  

42. Finally, Respondent alters this tribunal that if the sovereign bonds become an 

"investment" under the BIT, it would unduly expand the scope of the BIT to deal 

with all sorts of disputes that should not be dealt with before arbitration. 

43. The broad view on interpretation of "investment", which recognizes sovereign 

bonds as an "investment", extremely stretches out the BIT's protection to every kind 

of asset. If this unnecessary view is adopted, there would be no real meaning to sign 

to the BIT. 

44. It would also produce a parade of horrible results which makes the scope of the 

BIT's protection virtually limitless
24

. For example, unlimited numbers of contract 

claim will be brought before arbitration tribunal as long as the contract is made 

between one State and nationals of another State. In the same sense, several 

tribunals cautioned against an overly broad reading of investment in the silence of 

applicable international investment agreement
25

. Therefore, for achieving the very 

motive making the BIT and promoting public policy, an investment should not be 

defined as an "investment" under the BIT. 
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II. THE PCA DECISION HAS LITTLE OR NO VALUABLE EFFECT ON THIS 

TRIBUNAL. 

45. Claimant brought this case before this tribunal heavily relying on a 2003 decision 

rendered by the PCA in accordance to Art. 7 of the BIT (the State-to-State dispute 

settlement provision).  

46. However, that decision has little or no valuable effect on this tribunal for following 

four reasons. First, the PCA decision has no binding effect on this tribunal. Second, 

in anyhow, it has no or little persuasive value. Third, in any event, adoption of the 

decision amounts to amendment, and it is the violation of fundamental principles 

of international law. Lastly, each tribunal has each own discretion to make a 

decision. 

A. THE PCA DECISION DOES NOT BIND THIS TRIBUNAL. 

47. As is widely known, there is no doctrine of stare decisis (system of binding 

precedent) in international law.
 26

 Although Claimant argued the PCA decision has 

a binding effect in accordance to Art. 7 in the BIT, there is no ground that the 

binding effect reaches other tribunals and other parties.   

48. Moreover, although an earlier decision may have effect of binding decision in 

international law, which is a res judicata, it is not applicable here. The doctrine of 

res judicata requires three elements: i) the same parties; ii) the same object; and iii) 

the same claim.
27

 Here, it is undisputed fact that the parties before the PCA are 

different from the Parties before this tribunal. The parties before PCA were two 

contracting Parties—Dagobah and Corellia. In contrast, the parties before this 

tribunal are a Party and individual—Dagobah and Calrissian. Before even going 

further, because the first element was not met, the doctrine of res judicata is not 

applicable. Therefore, the PCA decision does not bind this tribunal.  

49. In these aspects, the effect of the PCA decision is restricted to the particular 

parties—Dagobah and Corellia—in that particular dispute before the PCA—

whether the sovereign bonds affected by the first debt restructuring is an 

investment—without having any binding effect. 
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B. THE PCA DECISION HAS LITTLE OR NO PERSUASIVE VALUE. 

50. “Every case must be examined in the light of its own circumstances.”
28

 

Sometimes, tribunals may take into account the line of reasoning in earlier cases; 

however, such reference is restricted to the cases which have same circumstance. 

51. In Enron (ancillary claim on decision on jurisdiction), the conclusion of the tribunal 

followed some reasoning in the Enron (decision on jurisdiction). However, the 

tribunal made it clear that it did so because the circumstances were comparable and 

identical.
29

 Actually, both claims were brought by the same parties under the same 

circumstance at the same tribunal in accordance with the same treaty applying the 

same governing laws. 

52. Moreover, in Ambiente, the tribunal found that some parts of reasoning in Abaclat 

were applicable. However, the court emphasized that a substantial overlap of the 

questions of fact and law as a reason.
30

 Both claims were brought by Italian 

national investors in accordance with the Argentina-Italy BIT at the same tribunal 

applying the same governing laws.
31

 Both claims were connected with the same 

economic circumstances, Argentina’s default on paying its sovereign debt in 2001.
32

 

53. Here, the claim before the PCA was brought by a State, Corellia. The dispute was 

administered by the PCA under UNCITRAL Arbitration Rules. The sovereign 

bonds in question were affected by Dagobah’s first sovereign debt restructuring 

during Dagobah’s economic crisis started in 2001. 

54. In contrast, the claim before this tribunal was brought by investors. The UNCITAL 

Arbitration Rule, which was applied in the PCA, does not apply to this dispute. 

The sovereign bonds in question before this tribunal were not affected by the first 

debt restructuring; rather they were issued after the first debt restructuring. More 

importantly, the circumstance of this dispute is Dagobah’s economic crisis started 

from 2010. Consequently, the persuasive value of the PCA decision is little or no 

due to the different circumstances. 
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C. THE EFFECT OF ADOPTING THE PCA DECISION, IN ANYHOW, 

AMOUNTS TO THE VIOLATION OF FUNDAMENTAL PRINCIPLES 

OF INTERNATIONAL LAW. 

55. In any event, if the PCA decision binds this tribunal, the effect results in the 

violation of fundamental principles of international law. As noted, the 2003 PCA 

decision, being of interpretative nature, has binding effect on that particular dispute 

before the tribunal. Nonetheless, if this tribunal adopts that decision without 

reevaluation, it effectively amounts to an amendment of the treaty term.  

56. However, amendment of BIT is never valid without contracting parties’ agreement.  

The VCLT Art. 39 clearly requires mutual consent of both parties regarding the 

amendment.
33

 Here, there is simply no mutual consent. It is undisputed fact that 

there was no consent between Dagobah and Claimant to amend any term in the BIT.  

Rather, Dagobah’s representatives publicly voiced their disagreement with the 

interpretation made by the PCA majority’s decision. 

 

D. EACH TRIBUNAL HAS EACH OWN DISCRETION TO HEAR 

DISPUTES. 

57. For the sake of the argument, even if it is assumed that the PCA decision has some 

persuasive value, the tribunal may still reach a different conclusion by its discretion.  

In AES Corp v. Argentina, the tribunal stated that “each tribunal remains sovereign 

and may retain a different solution for resolving the same problem.”
34

 In sum, 

regardless of how weight of the PCA decision is given, this tribunal has a 

sovereignty to resolve the problem again with its discretion. 

 

III. COURTS OF DAGOBAH HAVE EXCLUSIVE JURISDICTION OVER THE 

CONTRACTUAL CLAIM. 

 

A. THIS TRIBUNAL HAS NO JURISDICTION WITHOUT INVOCATION 

OF THE BIT. 

58. Notwithstanding the decisive jurisdictional flaw that the disputed bonds are not an 

investment protected by the BIT, Claimant brought this case to this tribunal based 

on the Art. 8 – dispute settlement provision. However, without investment, there is 
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no invocation of the treaty. Without invocation of treaty, the claim is a mere breach 

of contract claim. Therefore, this tribunal does not have jurisdiction over the 

contractual claim.  

 

B. THE FORUM SELECTION CLAUSE, CONTAINED IN THE 

SOVEREIGN BONDS, IS MORE SPECIFIC THAN THE ART. 8 IN THE 

BIT, THUS THE FORUM SELECTION CLAUSE PRECEDES THE ART. 

8 IN THE BIT.  

59. A well-known legal maxim, generalia specialibus non derogant (what is general 

does not restrict what is special)
35

 applies here.  

60. In SGS v Philippines, the tribunal applied the legal maxim, generalia specialibus 

non derogant.  In SGS, the dispute settlement provision in the BIT was subject to 

any investments as long as it is protected by the BIT stating “disputes with respect 

to investments.”
36

  In contrast, the forum selection clause in the investment 

contract was subject to that specific contract stating “all actions concerning disputes 

in connection with the obligations of either party to [the investment contract].”
37

  

61. The SGS tribunal saw the forum selection clause in the investment contract is more 

specific because it is applicable only to that contract while the dispute settlement 

provision in the BIT is not limited to any specific investment.  

62. The Tribunal, in following the maxim, held that it cannot be presumed that the 

general provision in the BIT overrides the specific provision in the contract.
38

   

63. Here, the forum selection clause in the sovereign bonds is only subject to dispute 

arising out of the sovereign bonds.  It says “any dispute arising from or relating to 

this contract.”
39

 In contrast, the Art. 8 in the BIT is subject to any legal dispute as 

long as it arises out of investment protected by the BIT.  It says “any legal dispute 

… in connection with an investment.
40

” 

64. Therefore, the specific forum selection clause contained in the sovereign bonds 

precedes the general dispute settlement provision in the BIT.  Moreover, this is 

consistent with what Schreuer says, “[a] document containing a dispute settlement 
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clause which is more specific in relation to … the dispute should be given 

precedence over a document of more general application.”
41

 

 

C. THE FORUM SELECTION CLAUSE IN THE SOVEREIGN BONDS IS 

VALID AND APPLICABLE EXCLUSIVE JURISDICTION CLAUSE 

AFFECTING THE CLAIM. 

65. Furthermore, this tribunal has no jurisdiction over this claim because the forum 

selection clause in the sovereign bonds exclusively granted jurisdiction to Dagobah 

courts.    

66. In SGS v. Philippines, the BIT provision appointed either to the national courts of 

the host State or to ICSID or UNCITRAL arbitration as a dispute resolution place.  

On the other hand, the Art. 12 in the investment contract appointed the Regional 

Trial Courts of Makati or Manila as a forum.  

67. Under the facts, the SGS tribunal saw that the investment contract granted an 

exclusive jurisdiction. Also, the tribunal stated that the exclusive dispute settlement 

arrangements made in the investment contract is not overridden, unless clearly 

expressed to do so, by the provisions in the BIT because both parties agreed on how 

to resolve disputes exclusively.
42

 

68. Similarly, the forum selection clause contained in the sovereign bonds selected 

particular courts, the Dagobah courts. It says:  

“Any dispute arising from or relating to this contract will be exclusively 

resolved before the Courts of…
43

”  

69. This clause appointed Dagobah courts as forum exclusively by using the term 

“exclusive.” This shows both parties agreed to solve dispute relating to sovereign 

bonds in Dagobah courts exclusively when they make the contract.  Moreover, 

there is no clear expression that the BIT dispute settlement clause overrides 

exclusive dispute settlement arrangement contained in the sovereign bonds.  

Therefore, the exclusive jurisdiction in the sovereign bonds overrides the 

jurisdiction designated in the BIT. 
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PART TWO: MERITS 

INTRODUCTION 

70. Even if this tribunal finds that Claimant has an investment and its investment has 

territorial nexus with State of Dagobah, Respondent respectfully requests this 

Tribunal to conclude Claimant still fail to prevail on the merits for following two 

reasons: (I) State of Dagobah granted fair and equitable treatment to the Claimant 

and its sovereign bonds, and (II) Dagobah has right to invoke Art 6 of the BIT, 

essential security interest provision, based on its economic emergency. 

 

I. STATE OF DAGOBAH GRANTED FAIR AND EQUITABLE 

TREATMENT TO THE CLAIMANT AND ITS SOVEREIGN BONDS. 

71. Claimant alleges that Dagobah's enactment of SRA accompanied by the ensuing 

sovereign debt restructuring breached FET standard of the BIT. However, State of 

Dagobah accorded the Claimant proper treatment as provided for by the FET 

pursuant to Art. 2(2) of the BIT. 

72. Art. 2(2) of the BIT contains the FET standard, which states that  

Investments of each Party or of nationals of each Party shall at all times be 

accorded fair and equitable treatment and shall enjoy full protection and security 

in the territory of the other Party.
44

  

73. Although the FET provision is generally contained in investment treaties, but no 

certain definition to the abstract term exists.
 45

 Each tribunal thus is open to 

interpret the meaning of "be accorded fair and equitable treatment" and apply the 

FET standard.
46

 Taking into account the treaty interpretation rule articulated in Art 

31 of the VCLT, here, (A) the FET is ultimately understood to accomplish mutual 

benefit of both parties. 

74. As significant source of treaty interpretation, this tribunal is encouraged to refer to 

other arbitral case laws and international laws, as well.
47

   

75. After understanding the FET standard, before further analysis, Respondent invites 

this tribunal to learn that international investment tribunals and scholars have split 

in view what the fair and equitable treatment standard. Among many theories, two 
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standards of FET are mainly recognized: autonomous standard and a minimum 

standard of treatment. On a very outset of its submission, Respondent emphasizes 

that regardless what FET standard this tribunal applies, the tribunal is likely to find 

that Dagobah did provide fair and equitable treatment. 

76. Across two FET standards, following an emerging trend of investment law, 

Respondent is focusing on the substantive content of the FET standard and deciding 

whether the specific elements of FET is satisfied under the particular circumstances 

of the case.
48

 

77. Here, (B) Dagobah's debt restructuring measures do not amount to a breach of the 

FET standard. The relevant substantive concepts of the FET obligation which 

Dagobah fulfilled are that (i) Dagobah never frustrates Claimant's legitimate 

expectation, (ii) Dagobah followed due process in legislating SRA, (iii) Dagobah 

reasonably implemented the second sovereign debt restructuring, and (iv) SRA 

including CAC which retroactively impacted on Claimant was not arbitrary 

measure. 

78. As a practical matter, (C) the FET is separate standard from FPS which is not an 

issue here.  

 

A. DAGOBAH TREATED THE CLAIMANT FAIRLY AND EQUITABLY 

CONSISTENT WITH THE PURPOSE OF THE BIT, WHICH IS FOR 

THE ECONOMIC COOPERATION AND DEVELOPMENT OF BOTH 

STATES. 

79. First and foremost, the FET provision in Art. 2(2) of the BIT should be interpreted 

with help of Art. 31 of the VCLT. Here, as the first step, ordinary meaning of terms 

'fair' and 'equitable' means 'just', 'even-handed', 'unbiased', and 'legitimate', and the 

still vague meanings do not help this tribunal take further understanding.
49

 

80. On the other hand, the FET provision in Art. 2(2) of the BIT should be interpreted 

pursuant to the object and purpose of the BIT. The preamble of the BIT recognizes 

that the BIT's purpose to promote greater economic cooperation between Parties. 

More specifically, the treatment granted to investment is to stimulate the economic 

development of both Parties.
50
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81. The essential spirit of the BIT also governs the FET provision in Art. 2(2) of the 

BIT, hence, investments are to be treated to contribute the Parties' reciprocal 

economic development. Moreover, both State, host State and State of investor, are 

asked to cooperate and mutually assist for each other's economy when applying the 

fair and equitable treatment to investment occurring in the host State. 

82. In this present case, the sovereign debt restructuring measures were adopted as an 

effort to stabilize the host state’s economic environment. As the host State, 

Dagobah was to make solid ground to continue economic activities will ultimately 

establish economic prosperities of both States. The debt restructuring including 

SRA was the most efficient measures to provide benefit with both Parties against 

the risk of default where investors would have much devaluated returns than value 

after the debt restructuring. 

83. Therefore, Respondent submits that Dagobah treated the Claimant fairly and 

equitably complied with the overall purpose of the BIT. 

 

B. DAGOBAH'S DEBT RESTRUCTURING MEASURES DO NOT 

AMOUNT TO A BREACH OF SUBSTANTIVE CONTENTS OF THE 

FET STANDARD. 

 

i. Dagobah never frustrated Claimant's legitimate expectation.  

84. As arbitral tribunals repeatedly identified, protection of investors' legitimate 

expectation is key element of FET standard.
51

 To be protected, Claimant's 

expectation has to be 'legitimate', rather than mere one, at the time of making its 

investment. 

85.  In order to form legitimate expectation, Claimant is obliged to satisfy qualifying 

requirements of legitimate expectation. There are four possible grounds that 

Claimant may rely on to put forward an argument that its expectation was legitimate: 

(a) the preamble language "agreeing on stable framework for investment", (b) The 

representation made by Dagobah’s government as to its “commitment to a more 

stable economy and financial sector”, (c) the contractual agreement that required 

bondholders' unanimous consent to change its term, and (d) the legitimate 
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expectation is based on all circumstances at that time of investment. Simply put, 

however, Claimant was never given legitimate expectation.  

 

a. The Preamble languages "agreeing on stable framework for 

investment" are insufficient to create legitimate expectation for 

stable legal and business framework. 

86. Claimant may derive legitimate expectation from the BIT's preamble. In past, some 

tribunals recognized the phrase “stable framework for investment” contained in 

preamble as a sufficient promise to create legitimate expectation.
52

  

87. However, those cases have been criticized because it unjustly lowered the threshold 

of FET violation.
53

 For example, the host State's any adverse change in the legal 

and business framework may violate the investors' legitimate expectation for stable 

framework and that may give rise to a breach of the FET standard. It potentially 

prohibits the sovereign country from applying any legitimate regulatory change. 

88. Moreover, several tribunals already recognized that investors have to expect the 

host State's legal and policy regulation to be changed as a normal course of the 

economy operation to regulate domestic matters.
54

 In that sense, it is unreasonable 

for investors to expect host State’s circumstance would remain totally unchanged 

from the time of making investment.
55

  

89. Indeed, the host States have undeniable right to enact, modify or cancel a law for 

the public interest as long as the change is lawfully done.
56

  

90. Here, Dagobah is sovereign country that is entitled to regulate its domestic urgent 

circumstances ensuing from the global economic recession. The state also has an 

ability to exercise its legislative power to enact Dagobahian law governing the 

sovereign bonds. Thus, Claimant anticipated or should have anticipated a possible 

change of Dagobah’s circumstances as a natural and normal course of economy. 

Claimant also should have expected that Dagobah would legislate new domestic 

law if it is needed to secure its own nationals and economy system from the 

emergency situation. 
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91. Furthermore, enacting the SRA did not contain any unlawful element. The process 

of legislating SRA was transparent since the on-going drafts and texts were updated 

through government's official websites. All of bondholders were accessible to the 

information and available to read them whenever they want. The SRA also equally 

applies to all bonds, governed by law of Dagobah, regardless their nationality, race, 

gender or religious belief, thus sovereign debt restructuring was nondiscriminatory. 

In addition, Dagobah did not apply any force or threat to the bondholders. Here, 

unlike Vivendi v. Argentina II where regulatory authorities threatened and forced 

concessionaire to renegotiate,
57

 Claimant was free from any coercion or harassment 

by regulatory powers. 

92. In short, Claimant failed to have legitimate expectation because first, the preamble 

languages does not rise up to the level of legal obligation; second, Claimant falsely 

assumed that Dagobah's circumstance would have not been changed forever; and 

finally, SRA and debt restructuring was conducted without unlawful factors. 

 

b. The representation made by Dagobah’s government as to its 

“commitment to a more stable economy and financial sector” did 

not guarantee of legitimate expectation. 

93. The representation, albeit being made by Dagobah's government, cannot rise to 

guarantee of stable legal framework to form legitimate expectation.  

94. In order for the State conduct to form legitimate expectations, the government's 

statement should be specific, unambiguous
58

 and repeatedly given to the targeted 

person or identifiable group
59

.  

95. However, the Dagobah's representation was made once, and the statement did not 

concretely explain how and though what method the economic situation would be 

stabilized. Moreover, Dagobah government also did not personally grant the 

representation to the Claimant. It did not specify the subject of the guarantee as 

sovereign bond holders, either. Rather, it was general statement to express its best 

effort to stabilize whole economic system. 

96. In any event, there was no other assurance or representation to establish legitimate 

expectation. Dagobah has never specifically guaranteed to provide unchanged legal 
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framework to Claimant, or assured that another sovereign debt restructuring would 

not occur after the 1st sovereign debt restructuring. Therefore, Claimant's 

expectation of stable economy is not legitimate only with the general, ambiguous 

statement which is temporarily given to people all around the world. 

 

c. The contractual agreement that required bondholders' unanimous 

consent to change its term does not derive Claimant's legitimate 

expectation. 

97. Claimant may attempt to insist its legitimate expectation based on the 'amendment 

allowance clause' contained in its sovereign bond contract. However, in the absence 

of umbrella clause, a contractual commitment cannot guarantee a legitimate 

expectation protected by FET standard.
60

  

98. Even recent cases with Argentina's economic emergency considered the contractual 

agreement may serve as the foundation for legitimate expectation,
61

 the contractual 

commitment should be granted to specific person mostly in the form of stabilization 

clause. Or the commitment should aim to induce foreign investment and the foreign 

investor actually made the investment by depending on the commitment. 

99. Here, stability clauses was found nowhere in sovereign bond contract. The BIT also 

did not include umbrella clause. Furthermore, it is absurd to assume that sovereign 

bond investors made their decision to purchase sovereign bonds relying on the 

'amendment allowance clause'. No reasonable investor solely makes decision to 

invest considering how the term of contract would be amended. Rather, the crucial 

factors inducing the investment would mostly be the high interest rate or maturity 

duration of the sovereign bonds, which are about producing monetary benefits. 

Thus, the contractual agreement allowing term amendment based on 100 percent 

bondholders' consent is insufficient to shape legitimate expectation. 
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d. The legitimate expectation is based on all circumstances at that time 

of investment. 

100. Lastly, the legitimate expectation is not standing-alone concept of the FET standard. 

All circumstances at that time of investment limits the legitimate expectation. The 

circumstances include all facts surrounding the investment together with "political, 

socioeconomic, cultural and historical conditions prevailing in the host State".
62

  

101. When taking into account Dagobah's history, specifically prior default experience in 

2001, Claimant cannot reasonably expect to have stable legal framework. Also, the 

Claimant's expectation at that time of purchasing bonds was groundless since 

Dagobah's economic system was continuously unstable which made predict another 

default even after the first sovereign debt restructuring. 

102. In short, the overall circumstances relating to Claimant's sovereign bonds 

investment restrict to form legitimate expectation. 

 

ii. State of Dagobah followed Due Process in legislating SRA. 

103. As to due process and denial of justice, tribunals traditionally recognized violation 

only when investors face judicial ill-treatment or adverse functioning of court
63

. 

Here, no prior judicial proceeding was engaged. 

104. Claimant may argue that CAC prevents Claimant, as a minority bond holder, from 

bringing future lawsuits. However, it is simply not true. The denial justice is high 

standard, so mere instances of injustice cannot constitute violation of FET.
64

 Here, 

Claimant is not excluded from going to court, and it is not absolute obstruction from 

access to justice. Claimant is still able to initiate its legal proceeding in a form of 

mass claim as happened in Abactat and Ambiente. Respondent recognizes that this 

may cause some disturbance to Claimant, but the disturbance does not rise to the 

level of FET violation. 

105. Even though tribunals in modern days consider legislative or executive action, 

without judicial proceeding, under the Due process
65

, it is not the case. Here, 
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Dagobah guaranteed due process in the course of implementing its second debt 

restructuring including SRA enactment.  

106. Several tribunals involving in due process analysis in government's legislation and 

execution considers procedure fairness mainly dealing whether investors is 

provided with proper notice of governmental action, permission to participate in 

relevant meeting with governmental authorities, or opportunity to be heard
66

.  

107. In this particular case, Dagobah successfully granted fair procedure to all investors 

including Claimants. The debt restructuring was duly governed by Dagobah's 

municipal law which lays the base of fairness of decision-making process in Art. 2 

of the SRA. Moreover, it is undisputable fact that Dagobah consistently provided 

on-going process of SRA enactment through relevant publishing on government 

websites. Bondholders were also allowed to participate in the bond restructuring 

process and to express their opinion in a form of committee representing the owners. 

108. In any event, even though the procedure was not perfectly fair to investors, the 

procedure deficiencies are still not enough to establish a breach of FET standard. As 

long as the governmental measure itself was legitimate and reasonable regulatory 

decision, lack of formal notification and invitation to the session of decision to the 

particular investor does not contribute to violation of FET standard.
67

 Here, as 

mentioned above, the restructuring was done in compliance with governing law, 

and any illegal or discriminatory factor was not involved in its debt restructuring. 

The government of Dagobah's action to fulfill its law and regulation may 

counterbalance of some insufficient in procedure requirement.
68

 

109. Accordingly, there are no evident grounds for Claimant to raise due process 

violation because Dagobah's sovereign debt restructuring was done in good faith 

and abided by its governing law. Proper notice and opportunity to be consulted is 

also given by Dagobah, thus argument on due process violation should fail. 

 

iii. State of Dagobah reasonably implemented the second sovereign debt 

restructuring 
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110. Art. 2(2) of the BIT contains clause stating "Neither Party shall in any way impair 

by unreasonable or discriminatory measures the management, maintenance, use, 

enjoyment or disposal of investment..."
69

 

111. In considering substances of the fair and equitable treatment, the FET standard is 

better to read together with the provision requiring protection investors from 

unreasonable or discriminatory measure.
70

 Here, the non-discriminatory part is 

crystal clear as mentioned above,
71

 thus Respondent submits the reasonableness of 

Dagobah's sovereign debt restructuring.  

112. According to Professor Christoph H. Schreuer, who is a prominent scholar in the 

regime of investment arbitration, a regulatory measure is unreasonable when the 

benefits gained by the host State outweighs the loss incurred by investor.
72

 

113. Here, Dagobah successfully balanced its essential security interest and the 

Claimant’s economic interest. In applying the sovereign debt restructuring measures, 

Dagobah had a legitimate purpose to resuscitate its economic system. The measures 

were to lower its outstanding debt to sustainable level based on the IMF’s analysis 

and recommendation.
73

 

114. On the other hand, even after the restructuring, Claimant was still able to retain 

substantial value on the bonds, specifically about 70% of net value of the original 

bond.
74

 

115. In conclusion, the sovereign debt restructuring measures was reasonable since 

Dagobah succeed in establishing the interests of both host state and investors 

proportionate. 

 

iv. Enacting SRA including Collective Action Clause which retroactively 

impacted on Claimant was not arbitrary measure. 

116. As the last part of substances consist of FET standard, Respondent submits that 

Claimant's criticism on the issue of CAC, especially with its retroactive effect on 

the Claimant, is not allowed.  
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117. First, Dagobah included CAC in SRA based on reasonable ground that facilitates its 

economic stability. As a stability mechanism, the CACs are widely used in the 

international investment law practice. It is true that putting the CACs within the 

sovereign bonds becomes common phenomenon among sovereign bond issuing 

countries.
75

 More specifically, over 90 percents of newly issued bonds contains the 

CAC.
76

 Even further, after experiencing sovereign debt crisis for several times, 

European Union mandate its member states to include CAC in all sovereign 

bonds.
77

 IMF also has great interest to encourage use of CAC, and has policy to 

promote CAC's broad use through fund surveillance, financial incentives and 

obligations of membership.
78

 

118. Furthermore, considering the virtue of sovereign debt restructuring, the retroactive 

application of CAC is totally reasonable. Dagobah purposefully enacted SRA and 

set out the restructuring to reduce its existing sovereign debt. Without retroactive 

principle, the SRA could not govern sovereign bonds representing the accumulated 

sovereign debt.  

119. Moreover, CAC's retroactive effect is justifiable on the basis of the general 

international law accepting retroactive force.
79

 The principle of non-retroactive 

effect is restricted to the regime of criminal law or interfering human rights. 

120. In conclusion, there is no basis for arbitrary measure here. First CAC was 

recommended for the purpose of stabilizing sovereign debt crisis situation, and even 

its application is also legitimate under the general principle of international law. 

Therefore, Dagobah did not violate FET standard in implementing its debt 

restructuring applying CAC retroactively. 

 

C. FULL PROTECTION AND SECURITY IS NOT AN AGREED ISSUE TO 

BE DEALT HERE. 

121. Referring Art. 2(2), Claimant also may argue that full protection and security 

standard is violated. However, it is definite that this tribunal and both Parties agreed 

to deal with solely the FET standard not FPS in this present stage.
80
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122. Also, even though some arbitral tribunal considered those two standards as 

indistinguishable, this approach is erroneous. Majority approach is to keep the 

standards distinct because the substance and context of two standards is too 

different. As oppose to the FET standard requiring states not to treat investors 

unfair or inequitable, the FPS imposes states on duty to positively act to protect 

investor's physical security.  

123. The majority approach to understand two standards separately is also recognized as 

better view.
81

 Here, the BIT did not provide ground to interpret two standards 

interrelate. Claimant also has no convincing reason to assume that two standards 

have same meaning.
82

 Therefore, Respondent submits that this tribunal should 

focus on the FET standard rather than FPS. 

 

II. DAGOBAH HAS RIGHT TO INVOKE ART. 6 OF THE BIT, ESSENTIAL 

SECURITY INTEREST PROVISION BASED ON ITS ECONOMIC 

EMERGENCY. 

124. In any event, Dagobah is not liable for the alleged violation of treaty obligation 

under the Art. 6(2), essential security clause. The Art. 6(2) of the BIT allows a Party 

to take necessary measures regardless of obligations granted by other Treaty 

provisions when the essential security interest is endangered.  It says: 

Nothing in this Treaty shall be construed: . . . to preclude a Party from applying 

measures that are necessary for the fulfillment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the 

protection of its own essential security interests. 

125. Here, Dagobah is excluded from its liability because (A) the economic crisis in 

Dagobah was enough to invoke essential security clause and (B) the taken measure 

was indispensable.  Moreover, although the treaty provision prevails the 

customary international law of necessity, (C) Dagobah still fulfills the left elements 

of customary international law of necessity.  

 

A. THE SEVERE ECONOMIC CRISIS in Dagobah INVOKEs ESSENTIAL 

SECURITY CLAUSE IN THE BIT. 
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i. The severe economic crisis works as a ground to invoke essential 

security interest clause in the BIT. 

126. Cases and other international provisions have established that essential security 

interest provision in the BIT includes a national economic emergency. In LG&E and 

CMS tribunal, for instance, emphasized recognized that a national economic crisis 

may be a ground to invoke the essential security interest clause in the BIT.
 83

  

127. In addition, the pertinent part of the UN Charter Art.1 (3) states that one of the 

purpose of the UN is “to achieve international co-operation I solving international 

problems of an economic, social, cultural, or humanitarian character.”  

128. Also, UN Charter Art. 55 states “with a view to the creation of conditions of 

stability and well-being . . . the United Nations shall promote: a. highest standard of 

living, full employment, and conditions of economic and social progress and 

development.” 

129. Furthermore, Art 1 (ii) Art. of Agreement of the International Monetary Fund 

indicates purpose of the IMF “to contribute thereby to the promotion and 

maintenance of high levels of employment and real income and to the development 

of the productive resources of all members as primary objectives of economic 

policy.” 

130. In sum, economic crisis of a sovereign state is a well-recognized ground to invoke 

essential security provision in the BIT. 

 

ii. The economic crisis in Dagobah was severe enough to invoke the 

essential security provision in the BIT. 

131. Economic crisis in Dagobah [at the time of the measures were taken] was severe 

enough to invoke the “essential security” provision in the BIT. Total collapse is not 

required. Grave economic peril or near collapse of the domestic economy is enough 

to invoke the provision of essential security in the BIT.
84

 

 

B. THE TAKEN MEASURES by Dagobah WERE INDISPENSABLE.  

                                           
83

 See LG&E; CMS; Continental. 
84

 Ibid., ¶180. 



132. Although the treaty itself stated necessary measure, the meaning of necessary is not 

restricted to only measure.  Rather, indispensable measure is enough to invoke 

essential security clause in the BIT.
85

 

133. Under the “indispensable measure” test, the taken measure is indispensable unless 

the alleged alternative measure is reasonable.
86

 In other words, if the alleged 

alternative is “merely theoretical” alternative which the party is not capable of 

taking, or which imposes an undue burden on the party, such as “prohibitive costs 

or substantial technical difficulties,” it cannot be a reasonable alternative.
87

 More 

importantly, the suggested alternative must be a measure which preserves the 

party’s right “to achieve its desired level of protection.”
88

 

134. In present case, there is no alternative to achieve Dagobah’s desired level of 

protection.  In 2011, Dagobah’s debt was already over $400 billion. The IMF 

suggested that the bailout, which amounted to more than one third of the debt, 

would be given only if Dagobah restructured the sovereign bonds through exchange 

offer.  By considering the amount of the IMF’s bailout, its fast effect of 

diminishing debts and the ability of Dagobah, although there are other alleged 

alternatives, none of them were reasonable.   

135. For example, resolving tax evasion problem cannot be an alternative measure. In 

order to resolve this problem, Dagobah should pour large amount of time and effort.  

However, Dagobah has no afford for the new big policy by considering the 

economic crisis in Dagobah, which already reduced its public spending, the basic 

essential money for the proper function of government. In other words, this policy 

imposes Dagobah on substantial technical difficulties or undue burden.  Moreover, 

the resolution of tax evasion would not generate Dagobah’s desired level of 

protection which amount to the IMF’s bailout.  

136. Consequently, the enactment of the SRA to recover its economy crisis was the 

indispensable measure. 

 

C. DAGOBAH STILL FULFILLS THE LEFT ELEMENTS OF 

CUSTOMARY INTERNATIONAL LAW OF NECESSITY. 
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137. When the tribunal assesses whether a party’s taken measures were qualified to 

exempt from its liability, the treaty provision should be considered first.
89

 The 

treaty provision which include essential security provision is strong evidence of the 

parties’ intent to override the prevailing international law of “necessity.”
90

 Under 

this view, the International Law Commission is not required to primarily be 

considered.
91

 

138. Under this view, the tribunal may analyze the essential security provision in the BIT, 

“referring to the customary rule on State Necessity” which enshrined in Art. 25 of 

the ILC test, “only insofar as the concept there used assist in the interpretation of 

the provision in the BIT.
92

 

139. The essential security provision in the BIT is specific one “limiting the general 

investment protection obligation bilaterally agreed by the Contracting Parties.” 

General international law, Art. 25 of the ILC, which required stricter condition to 

invoke the defense of necessity by a State, therefore, is not required when the BIT 

contains essential security provision.
93

 

 

i. THREAT TO DAGOBAH’S ECONOMIC COLLAPSE WAS 

OBJECTIVELY IMMINENT.  

140. In 2011, the reliable global financial magazine forecasted that a second debt 

restructuring would occur soon.
94

 Moreover, it was well known that Dagobah’ 

economy was still fragile to control another recession affected by the global 

financial crisis. 

141. In addition, according to the IMF survey, “it appears that debt restructurings often 

come too late and are too limited to really restore debt sustainability.” 
95

It indicates 

that when the IMF recommended the debt restructuring, at least, the economic 

circumstances of the host state was imminently endangered enough. 

 

ii. THE NECESSARY MEASURES TAKEN BY DAGOBAH WOULD 

NOT SERIOUSLY IMPAIR THE FINANCIAL INTEREST OF THE 
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CLAIMANT.  

142. Even though the measure harmed the bond holders’ interest, they were still entitled 

to receive 70% of the net value of the original bonds. Moreover, their interest would 

be impaired more severely if Dagobah suffered default.                    

Comparing with the bond holder’s harm, Dagobah would lose more from the 

default. 

 

iii. DAGOBAH DID NOT CONTRIBUTE TO ITS 2010 ECONOMIC 

CRISIS. 

143. First of all, the tribunal imposed the burden to prove the contribution upon the 

Claimant.
96

  

144. Since the 2001 economic crisis, Dagobah followed most of the IMF’S 

recommendations to overcome the crisis. However the crisis was inevitable due to 

the global economic crisis impacted all over the world from 2008.  In addition, oil 

price, which had increased after 2001, and decreased investors since the 2008 

financial crisis, have made Dagobah’s economy worse. In other words, Dagobah 

was one of the countries which have troubled with global economic circumstances. 

145. Also, “the attitude adopted by” the host state “has shown a desire to slow down by 

all the means available the severity of the crisis,” then the tribunal finds no 

contribution upon the host state.
97

 

146. Also, the sovereign states are “basically free to adopt economic and monetary 

policies of their choice” and the international tribunal is “not subjecting past 

economic policies to any judicial, administrative or political review.”
98

 Also, when 

the host state’s authority made serious effort during the economic crisis “to take a 

number of measures and policies in order to implement the Fund’s advice . . . and to 

redress the economic and financial situation,” the tribunal concluded that the host 

state made reasonable efforts to comply with the international obligations.
99

 

147. Furthermore, when the taken measure was praised by the international financial 

community and by many qualified observers, such as recommended by the IMF and 
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political support of the developed countries, it is assumed the most likely means to 

avoid the crisis.
100

 

148. Under this rule, Dagobah did not contribute to its economic crisis. Dagobah 

complied most of the IMF’s recommendation and the restructuring was 

recommended by the Fund. Also, enacting the SRA was the effort to slow down the 

severity of the crisis. 

149. Even though Dagobah made expansive borrowing policy, under the international 

rule, it is not deemed as contribution, because of the aforesaid. In addition, choosing 

one’s economic and financial policy is the sovereign state’s freedom, and the 

international tribunals are not subject to review the past policies of the sovereign 

states. 
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