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STATEMENT OF FACTS 

1. The Corellian Republic (Corellia) and the Federal Republic of Dagobah (Dagobah) 

signed an Agreement for the Promotion and Protection of Investments (BIT) in 1992 

and is in full force between the two. 

 

2. In May 2001, undergoing a two-and-a-half year long economic crisis, The Federal 

Republic of Dagobah (Dagobah) restructured its sovereign debt, involving a haircut 

to sovereign bonds. In light of this situation, the Corellian Republic (Corellia) sought 

to interpret the language of the Corellia-Dagobah BIT, in force since 1992, as the text 

did not include a reference to sovereign bonds within its definition of investments.  

 

3. As diplomatic negotiations were not successful in determining the issue, Corellia 

initiated arbitral proceedings against Dagobah before a PCA Arbitral Tribunal 

regarding the interpretation issue. The PCA Tribunal’s majority decided that 

sovereign bonds were investments under the BIT. The dissenting arbitrator held that, 

to the contrary, the majority’s reasoning contained a serious flaw in that it referred 

generally to any type of bond in an attempt to supplement the BIT’s language while 

at the same time engaged in a focused analysis of the specific circumstances of the 

Dagobah crisis and of the bonds affected by it. Under these circumstances, bonds 

could not constitute an investment in accordance with the BIT’s wording. 

 

4. As a consequence of the 2008 international financial crisis, Dagobah suffered a new 

recession in 2010. Unemployment rose to 10.9% and inflation spiked. In 2011, the 

IMF categorized Dagobah’s 400 billion US dollar debt as unsustainable, given its 

124% debt-to-GDP ratio, and suggested reducing such ratio to more acceptable levels 

through the implementation of a new sovereign debt restructuring scheme. The 150 

billion US dollar bailout offered by the IMF was conditioned to Dagobah’s 

implementation of such restructuring. 

 

5. As a result, in May 2012 Dagobah enacted the Sovereign Restructuring Act (SRA), 

subjecting the proposed restructuring to the agreement by a qualified majority of 75% 
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of aggregate nominal value of all outstanding bonds governed by domestic law. In 

November 2012, through an Exchange Offer that observed the IMF’s policies 

regarding sovereign debt restructuring, Dagobah offered sovereign bondholders an 

exchange for new bonds worth 70% of the outstanding sums. More than 85% of 

bondholders agreed to participate in the exchange offer.  

 

6. Contrasting with the old bonds, which subjected all disputes relating to them to 

Dagobah’s domestic courts and laws, the new bonds provide that such disputes be 

subjected to the laws and courts of the Kingdom of Yavin, an international financial 

hub customarily chosen in international financial transactions.  

 

7. Calrissian & Co. having purchased sovereign bonds on the secondary market in 2005, 

from a 2003 bond issue, commenced proceedings against Dagobah before this 

tribunal in August 2013.  
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PART ONE: JURISDICTION 

I. THIS TRIBUNAL IS NOT BOUND BY THE PCA AWARD REGARDING ITS 

DECISION ON JURISDICTION 

8. This Tribunal is not bound by the PCA Award, as (A) the PCA tribunal abused the 

interpretive powers granted by Article 7 of the BIT since (B) the Award constitutes 

an improper interpretation of the BIT in light of Article 31 of the VCLT.  

Consequently, (C) the PCA Award cannot be understood to constitute applicable law 

under Article 8 of the BIT, or of Article 31 of the VCLT, to bind this Tribunal’s 

decision on jurisdiction.  

A. The PCA tribunal exceeded the interpretive powers granted by Article 7 of the 

BIT 

9. This Tribunal is not bound by the PCA Award on the question of jurisdiction as the 

PCA tribunal exceeded its interpretive powers granted by Article 7 of the BIT. The 

interpretation mechanism established in Article 7 of the BIT is by no means unique 

as similar and even identical mechanisms have been introduced in other treaties,1 and 

international organizations such as the WTO.2 However, the scope of interpretive 

powers is usually limited to the clarification of the content of existing obligations3 

and is not aimed at diminishing or extending the rights and obligations of the 

contracting Parties.4 For instance, under the WTO system, Article 3.2 of the DSU 

specifically states that third parties cannot “add to or diminish the rights and 

obligations provided in the covered agreements.”5 This rule was applied by the 

Appellate Body in Chile – Alcoholic Beverages, wherein Chile claimed that the 

Panel’s findings had added new obligations to WTO members, contrary to the 

obligation of providing “security and predictability” to the system.6 The Appellate 

                                                 
1 Canada-Chile FTA art.N-10. Canada-Israel FTA art.8.2. US-Australia FTA. art.21. US-Chile FTA ART.21.1. 

US-Korea FTA, Art.22.2.  
2 GATT Art.IX(2) 
3 Kaufmann-Kohler. p.179. 
4 Van Damme p.28; citing appellate body reports: EC-Bananas III Ecuador, EC-Bananas III US¶383  
5 DSU Article 3.2 
6 Chile – alcoholic beverages¶79  
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Body rejected Chile’s submission, but stated that such a situation would have, in fact, 

constituted an “irreversible error of law”.7 This shows how, in international instances, 

third Parties are only granted interpretive powers over international agreements, and 

must be respectful of the exclusive power of the Parties to alter the content of their 

obligations. 

 

10. Article 7 of the BIT exclusively allows the PCA tribunal to interpret the BIT by 

stating that any dispute regarding the interpretation of the treaty shall be submitted to 

an arbitral tribunal. However, by not complying with the general rule for treaty 

interpretation as will demonstrated subsequently, the PCA Award constitutes an ultra 

vires interpretation of the BIT8 (UF¶10).9 The BIT clearly did not authorize the PCA 

tribunal unfettered discretion to alter the obligations contained in it. By not complying 

with the limits of Article 7 of the BIT, this Tribunal is not bound by its findings.10 

B. The PCA Award constitutes an improper interpretation of the BIT, in light of 

Article 31 of the VCLT 

11. The PCA tribunal had the obligation to follow Article 31 of the VCLT enshrines the 

primary rule of treaty interpretation11 stating that a treaty shall be interpreted in 

accordance with the ordinary meaning of the words in their context, and in light of 

object and purpose of the treaty.12 The PCA tribunal only took into account one of 

these elements. Settling exclusively for a literal interpretation of Article 1 of the BIT 

(Appendix 2 Section D) the decision fails to interpret the terms in their context, 

clearly overlooking the object and purpose of the treaty.  By not taking into account 

the BIT´s Preamble, the object and purpose of the Treaty which is essential to 

interpret the treaty as a whole was ignored.13  

                                                 
7 Chile – alcoholic beverages¶79  
8 Brower p. 96.  
9 Pope & Talbot-Damages ¶¶47-69 
10 VanDuzer pp.28-29 
11 UNGA-65 pp.13-15. See also: Crema p.17; Schaffer pp.129-130; Ris p. 111.; Roberts-P&P p.201.; Roberts-

StS pp.5,11.; UNCTAD-IIA p.6.;  Merrill & Ring¶192. 
12 VCLT Article 31. See also: Engelen p.57.; Vann p.151. 
13 VCLT, Article 31. See also: Waibel-OPB p.723.; Camuzzi¶133.; Malaysian Historical¶¶.65-68, 135.; 

Fedax¶42. 
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12. The wording of the Preamble of the BIT shows the Parties’ desire of protecting 

investments that “stimulate the flow of private capital and the economic development 

of the Parties” (Third Recital) conditioning what is meant by “every asset” in Article 

1 of the BIT. In assuming that “every asset” meant “any asset” the decision 

erroneously provides a “one-size-fits-all” answer ignoring the existence of many 

different types of bonds (DO¶91). Although there are several steps in an interpretation 

in conformity with Article 31 of the VCLT, the tribunal settled with the first, tearing 

apart the general rule and using just a piece.  

 

13. Since the PCA decision did not follow the general rule of treaty interpretation of 

Article 31 of the VCLT it does not constitute a proper interpretation of the BIT. 

Consequently, this Tribunal is not bound by the PCA’s ruling on the jurisdiction of 

this Tribunal. 

C. The PCA decision does not constitute applicable law in the sense of Article 8 

of the BIT 

14. The PCA decision is inapplicable to the determination of jurisdiction in this case as 

it was not reached in accordance with Article 8.2 of the BIT. Article 8.2 of the BIT 

enables this Tribunal to decide on disputes relating to protected investments. 

According to Article 8.3 of the BIT, such decision must be reached in accordance 

with the BIT, with any other applicable agreement between the Parties, and with any 

relevant rules of international law.  

 

15. Subsequent agreement and practice are the objective evidence of the Parties’ 

understanding of the treaty14 and serve as an authentic means of interpretation. 

However, given that the PCA Award constitutes an ultra vires interpretation of the 

BIT, it is neither a subsequent agreement, nor practice between the contracting 

Parties, and thus it is not applicable law to the present dispute, in the sense of Article 

                                                 
14Johnson & Razbaeva  p.3. 
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8.3 of the BIT. Additionally, the PCA Award must not be understood to constitute a 

relevant rule of international law in the sense of Article 31(3)(c) of the VCLT, given 

the PCA tribunal’s excess of the limited interpretive powers granted by Article 7 of 

the BIT in adding new obligations to the Contracting Parties15 through the inclusion 

of sovereign bonds as protected investments.  

 

16. For these reasons, this Tribunal it is not bound by the PCA Award regarding the 

consideration of sovereign bonds as protected investments: the Award does not 

constitute an interpretation of the BIT, as it does not comply with the criteria set forth 

by Article 31 of the VCLT. Consequently, the PCA tribunal exceeded the interpretive 

powers granted to it by Article 7 of the BIT and does not constitute applicable law to 

the present case, in accordance with either Article 8 of the BIT or of Article 31 of the 

VCLT. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
15 UNCTAD-IIA p.6. 
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II. THIS TRIBUNAL HAS NO JURISDICTION UNDER THE BIT OVER THE 

DISPUTE CONCERNING THE SOVEREIGN BONDS OWNED BY 

CALRISSIAN 

17. This Tribunal must not exert jurisdiction over this matter since it does not comply 

with the elements of (A) Ratione Materiae derived from Article 1 of the BIT, as 

Calrissian did not make a protected investment, and (B) Ratione Personae, derived 

from Article 1 of the BIT as Calrissian is not an investor under the BIT, and 

consequently,  (C) Ratione Voluntatis, derived from Article 8 of the BIT, as Dagobah 

only consented to binding arbitration of disputes relating to protected investments and 

investors.  

A. Jurisdiction Ratione Materiae 

18. This Tribunal lacks jurisdiction Ratione Materiae as Calrissian’s operation is 

essentially a commercial transaction, an operation which is not protected by the BIT. 

Calrissian ‘s enterprise was merely the acquisition of sovereign bonds issued by 

Dagobah (UF¶22) which is typically a one-time lump-sum agreement, usually 

excluded as protected investments.16 Furthermore, there is a distinction between an 

ordinary commercial transaction and an investment operation.17  

 

19. Ordinary commercial transactions like Calrissian’s are generally not considered as 

“investments” under international investment law,18 as the concept of “investment” 

by nature entails a contribution extending for a period of time and that has the 

potential of contributing to stimulate the flow of private capital and the economic 

development of the parties. The tribunal in Romak rejected an exclusively literal 

interpretation of the term investment as the commitment of property of any kind with 

the expectation of receiving return.19 Instead, the concept of investment has a 

meaning enriched by the object and purpose of the BIT.20 The object and purpose of 

                                                 
16OECD-DII pp47,61, 63.  
17 Heiskanen-Investment p.60. see also: OECD-DII p.75; Fedax¶28; Joy Mining¶58. ; Schreuer et al p 111. 
18 Philippe Gruslin ¶484 see also: Malaysian Historical ¶112.; Joy Mining ¶¶32, 44.  
19 Romak¶179 
20 Romak¶181 
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the BIT is protecting investments which stimulate the flow of financial capital and 

the economic development (Third recital) with the ultimate objective of improving 

living standards (Fourth recital).  

  

20. Bondholders like Calrissian have the ability to avoid all risks associated with 

ownership of their bonds since those assets can be withdrawn at any given time, 

anticipating adverse situations.21 The possibility of quickly withdrawing the 

committed capital relies on it lacking association with any commercial project in 

particular.22    

 

21. For these reasons, this Tribunal lacks jurisdiction Ratione Materiae as the operation 

undertaken by Calrissian is of a pure commercial nature not linked to any project.  

Moreover, Calrissian does not carry out an economic activity to encourage the flow 

of international investment, which is the aim of the BIT´s Preamble and thus, 

Calrissian’s acquisition of sovereign bonds, although possibly involving a 

contribution and some taking of risk, will not qualify as a protected investment.23 

B. Jurisdiction Ratione Personae 

22. This Tribunal would only have jurisdiction over the present case if the investments 

were made by investors who qualify for coverage,24 derived from Article 1 of the 

BIT. Since Calrissian does not comply with the territorial link element derived from 

the BIT the Tribunal lacks jurisdiction Ratione Personae.  

 

23. Generally, bondholders are dispersed and anonymous and bonds are usually traded 

without any formal or other specific relationship with the debtor Government,25 

changing nationalities with every transaction.26 A territorial link is inherent and 

                                                 
21 Sornarajah  p.314. 
22 Waibel-SD p.243; Sornarajah, p.316. 
23 Phoenix ¶86. 
24 Electrabel¶53; See also: L.E.S.I.-Dipenta ¶13 
25 Waibel-OPB p.722. See also: Abaclat-Dissenting ¶57. 
26 Fedax¶40. 
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substantive to the concept of foreign direct investment27, as the BIT’s aim is to 

encourage the inflow of foreign capital (Preamble, Articles 1 and 2 BIT) between the 

State Parties. Article 1 of the BIT is clear in requiring for an “Investor” to be “a 

national of a Party that attempts to make, is making or has made an investment in the 

territory of the other Party” (Article 1 BIT). 

 

24. The crucial issue is that those transactions must effectively stimulate the flow of 

capital and the economic development of the Parties, according to the Preamble of 

the BIT, having physical presence in that country’s territory.28 However, as stated in 

L.E.S.I.-Dipenta, mere flows of financial capital are insufficient to determine the 

presence of a territorial link.29 According to the tribunal, at least part of the 

contribution needs to be made in the territory of the Host State in order to constitute 

a real territorial link.30  

 

25. In the present case the bonds acquired by Calrissian are free-standing and were not 

issued to support a particular project or commercial undertaking within Dagobah 

(UF¶22). A different situation would be that of Fedax, where the promissory notes 

issued by the Republic of Venezuela were acquired in connection with a specific 

contract entered into with a Venezuelan corporation.31 Pursuant to Article 1 of the 

BIT, the territorial link is a substantial condition for jurisdiction Ratione Personae, 

which can only be proven by tracing the alleged investment into a specific project or 

enterprise32 in the territory of Dagobah. The inability to trace the alleged investment 

to the territory of the Host State prevents Calrissian from complying with the 

definition of “Investor” under Article 1 of the BIT.  

 

                                                 
27 Abaclat-Dissenting ¶74. 
28 Waibel-OPB p.727. 
29 L.E.S.I.-Dipenta¶¶13,72. 
30 L.E.S.I.-Dipenta¶¶13,72. 
31 Fedax¶18. 
32 Abaclat-Dissenting ¶117. 
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26. Moreover, by acquiring the bonds in the Secondary Market (Clarification 11) the 

territorial link becomes even more tenuous.33 The Debtor State receives funds once, 

only with the initial issue of the bonds, which is why a purchase in the Secondary 

Market lacks a territorial link, as those particular funds never in fact enter sovereign 

territory.34 

 

27. On the other hand, contrary to the decision made in Abaclat, where the tribunal 

interpreted the BIT as permitting the use of different criteria in the face of financial 

instruments, the consideration of the territorial link through making the funds 

available to the Host State must also be discarded.35 In consideration to the principle 

of Pacta Sunt Servanda, the analysis must be if the investment was made “in the 

territory of the other Party” (Article 1 BIT), and not “for its benefit”,36 as strictly 

required by Article 1 of the BIT. 

 

28. Given that there is no territorial link between the bonds and the State of Dagobah, 

Calrissian is not an “Investor” under the definition of the BIT and thus, this Tribunal 

lacks jurisdiction Ratione Personae.  

C. Jurisdiction Ratione Voluntatis 

29. The issue of Ratione Voluntatis is crucial to determine the jurisdiction of the 

Tribunal,37 as arbitration is based solely on the Parties’ consent to arbitrate.38 The 

definitions set in Article 1 of the BIT conditions the consent given by Dagobah to 

submit a dispute to binding arbitration.39 

 

30. Jurisdiction Ratione Voluntatis is stated in Article 8 of the BIT as follows: “any legal 

dispute between an investor of one Party and the other Party in connection with an 

                                                 
33 Waibel-OPB p.727. 
34 Sacerdoti p.308. See also: Waibel-OPB p.727. 
35 Abaclat-Dissenting ¶99 
36 Abaclat-Dissenting ¶99. 
37 Kulick p.322. See also: Inceysa¶53. 
38 Shaw p.1051. see also: ConocoPhillips¶254.; Reisman pp.739, 745.; Blanchard p.424. 
39 Phoenix Action ¶97. 
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investment…” which remits to Article 1 of the BIT that contains the limiting 

definitions. The wording of Article 8 is an offer from Dagobah to foreign investors 

to submit disputes concerning “investments” made by “investors” to international 

investment arbitration40 (Article 8 BIT). However, the scope of the offer does not 

cover Calrissian as it is not an “investor” and did not undertake an “investment” in 

the territory of Dagobah (Articles 1 and 8 of the BIT), as demonstrated supra.    

 

31. For these reasons, this Tribunal lacks jurisdiction Ratione Voluntatis, as the consent 

given by Dagobah in Article 8 of the BIT only covers those who comply with the 

definitions set forth in Article 1 of the BIT.  

 

32. In conclusion, this Tribunal is without jurisdiction to review the present case: 

Calrissian does not fulfill the requirements set forth in Article 1 of the BIT, namely 

the requirements of jurisdiction Ratione Materiae and Ratione Personae, as its 

operation is merely a commercial transaction that did not face a protected risk, and 

lacks a territorial link. Lastly this Tribunal lacks jurisdiction Ratione Voluntatis since 

the terms and conditions set forth in the BIT limit the consent of the Republic of 

Dagobah to arbitrate, to the strict compliance of its definitions.  

 

 

 

 

 

                                                 
40 Lemire¶45. 
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III. THE TRIBUNAL CANNOT RULE ON THE CLAIMS ASSERTED IN LIGHT 

OF THE FORUM SELECTION CLAUSE CONTAINED IN THE 

SOVEREIGN BONDS 

33. This Tribunal cannot assert jurisdiction over the dispute at hand since (A) the 

jurisdiction clause incorporated in the bonds establishes its own specific dispute 

settlement mechanism, and (B) Yavin’s courts are a valid substitution to the 

jurisdiction waived by Calrissian. 

A. The jurisdiction clause incorporated in the bonds establishes their own specific 

dispute settlement mechanism 

34. The forum selection clause contained in the bonds, establishes that “(a)ny dispute 

arising from or relating to this contract will be exclusively resolved before the courts 

of (Yavin)” (UF ¶20 Clarification 16). This clause deprives this Tribunal of 

jurisdiction to rule on the claims asserted by Calrissian. The forum selection clause 

constitutes lex specialis, through which bondholders waived access to the dispute 

settlement mechanism contained in the BIT. This waiver is valid as it is a clear 

manifestation of Parties’ will, and the forum replacing the waived jurisdiction does 

not prevent an impartial review of disputes.  

 

35. The bonds issued by Dagobah are financial contracts, debt securities41 between 

Dagobah and the bondholders, which establish additional clauses. In the present case, 

the forum selection clause provides for the legal enforcement of the contract through 

an enforcement clause of jurisdiction.42 In this forum selection clause, Dagobah 

waives sovereign immunity and agrees to be sued in the foreign courts of Yavin. The 

terms of the bonds that establish a particular forum for dispute settlement must be 

applied. 

 

                                                 
41 The Economist 
42 Choi, Gulati & Posner-ECT pp.8-9 
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36. The offer to international investment arbitration extended by Dagobah to the investors 

covered by the BIT (Article 8 of the BIT) can be privately waived through consent in 

a private legal instrument, as held by the tribunal in SGS v Philippines, which, in 

recognizing the principle of Pacta Sunt Servanda, stated that “the basic principle in 

each case is that a binding exclusive jurisdiction clause in a contract should be 

respected, unless overridden by another valid provision”.43 Even though the SGS’s 

contract was prior to the Philippines-Switzerland BIT, the forum selection clause was 

not overridden by the BIT’s dispute settlement mechanism. A general BIT provision 

cannot be presumed to override the specific provisions of particular contracts that the 

parties have freely negotiated.44  

 

37. The tribunal in Aguas del Tunari recognized that a waiver by investors to international 

investment arbitration is effective when such waiver is clear.45 In the present case, 

the forum selection clause contained in the bonds is binding to both parties, and 

constitutes lex specialis not susceptible of being unapplied by the BIT’s more general 

provisions. Bondholders consented to the more favorable change in the forum 

selection clause when agreeing to the exchange of the bonds (UF¶19). Said clause 

clearly and expressly establishes that the competent forum for resolving conflicts 

relating to those bonds is Yavin’s domestic Court system. 

 

38. In SGS v Philippines the bit contained an umbrella clause which SGS argued made 

the breach of contract equivalent to a treaty violation, which in turn replaces the forum 

selection clause with the bit’s Investor-State dispute settlement mechanism. 

However, not even in the presence of an umbrella clause, may forum selection clauses 

be ignored, as recognized by the tribunal in Bosh International.46 Nevertheless, the 

BIT does not contain an umbrella clause and therefore this point is not subject to 

debate.   

                                                 
43 SGS Philippines ¶138 
44 SGS Philippines ¶141 
45 Aguas del Tunari ¶118 
46 Bosh International ¶¶251-252.  
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B. Yavin’s courts are a valid substitution to the jurisdiction waived by Calrissian 

39. Calrissian may argue that for the investor’s waiver of jurisdiction to be valid, there 

must be an adequate substitute to such jurisdiction. That is, that if investors are losing 

their rights of access to justice and due process through the waiver, the waiver would 

not be valid. 47 In this sense, the clauses that would prevent an impartial review by a 

tribunal should be banned.48 Furthermore, the forum selection clause stipulates 

treatment more favorable to Calrissian as it provides a highly specialized and 

impartial form of dispute settlement, and as such should be applied under Article 10 

of the BIT.  

 

40. In the present case, the forum selection clause grants investors more favorable 

conditions when establishing Yavin’s courts as the forum to settle disputes relating 

to the bonds, and Yavin’s laws to govern the disputes, as it minimizes two important 

risks: the risk to the bondholder when domestic law is applied, in which the State can 

avoid payment by changing the law, and the risk involved in establishing domestic 

courts for dispute settlement, where there is a possibility of dependency between the 

courts and the government of the State.49 Yavin is an international financial hub, 

customarily chosen in international financial transactions (UF ¶20). Its courts and 

laws are independent from Dagobah’s government. Financial centers that are 

customarily chosen in international financial and capital transactions are rated for 

their business environment and reputation, involving factors like a lack of corruption, 

transparency, and rule of law.50 The substitute for the waived jurisdiction is thus more 

than adequate since all factors indicate that Yavin’s courts are impartial and highly 

qualified for settling disputes relating to sovereign bonds issued by Dagobah.  

 

41. For the above-mentioned reasons, the forum selection clause contained in the bonds 

prevails over the jurisdiction granted to the Tribunal by the BIT. Calrissian’s clear 

                                                 
47 Waibel-SD  p.271.   
48 Jessup, p.111. 
49 Choi, Gulati & Posner-ECT pp 9-10. 
50GFC p.7. 
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waiver of such jurisdiction is effective, constituting binding lex specialis as it 

incarnates the will of the Parties. Furthermore Yavin’s courts as the forum established 

in the bonds are a valid substitute for international investment arbitration as they do 

not impede an impartial review of bondholder disputes.  
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CONCLUSION REGARDING JURISDICTION 

42. This Tribunal is not bound by the PCA Award on the question of jurisdiction of this 

Tribunal, as the Award is an improper interpretation of the Corelia-Dagobah BIT, 

requiring Dagobah to accept sovereign bonds in abstract as Protected Investments. 

Additionally, this Tribunal has no jurisdiction over the dispute concerning the 

sovereign bonds owned by Calrissian under the Corelia-Dagobah BIT, as neither 

Calrissian, nor its operation comply with the elements of jurisdiction Ratione 

Personae, and Ratione Materiae, derived from Article 1 of the BIT, consequently, 

there is no jurisdiction Ratione Voluntatis, since the requirements of the BIT to submit 

a dispute to arbitration are not met. 

 

43. Lastly, this Tribunal cannot rule on the claims asserted by Calrissian, in light of the 

terms of the forum selection clause rightfully contained in the sovereign bonds, as it 

must seek to resolve those disputes before the courts of the Kingdom of Yavin, given 

that the new Clause prevails over the jurisdiction granted to this Tribunal under 

Article 8 of the BIT. 
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PART TWO: MERITS 

IV. THE MEASURES RELATING TO DAGOBAH’S DEBT RESTRUCTURING 

DO NOT VIOLATE THE FAIR AND EQUITABLE TREATMENT 

STANDARD OF PROTECTION CONTAINED IN THE BIT 

44. Contrary to Calrissian’s assertion, Dagobah has not violated the FET standard 

contained in BIT Article 2(2) neither through the SRA measure nor through its 

effects. Dagobah has respected the FET standard of protection and the duties to 

respect legitimate expectations, due process and to adopt proportionate measures.51  

(A) Dagobah is not obliged under the BIT to maintain an unchanging legal 

framework. (B) The change in the legal framework governing Calrissian’s investment 

does not violate Calrissian’s legitimate expectations. (C) Dagobah has a legitimate 

regulatory concern in ensuring an effective sovereign debt restructuring. (D). 

Dagobah has proportionally balanced Calrissian’s interests with its own legitimate 

regulatory concerns in a non-discriminatory or arbitrary manner that respects due 

process and access to justice.  

A. Dagobah is not obliged under the BIT to maintain an unchanging legal 

framework 

45. Calrissian cannot expect an unchanging legal framework. For Calrissian, the BIT’s 

FET standard does comprise certain stability and predictability in the legal framework 

that governs its investment,52 as well as transparent behavior by the State.53 This 

standard however, does undermine Dagobah´s sovereign right to adopt new economic 

measures since it does not establish the obligation to maintain a frozen legal 

framework.54 Furthermore, legitimate expectations must not be equated with 

                                                 
51 Schill pp.159-160; Pope & Talbot ¶¶123, 125, 128, 155; MTD¶109 
52 Occidental¶189-190; Toto ¶224 
53 Tecmed¶154; Saluka¶309; Thunderbird-S.O.¶50. 
54 CMS¶277; Toto¶244-245.  
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stabilization clauses55 which, to the contrary, can dramatically limit public policy 

space. 56 

 

46. In this context, Calrissian’s legitimate interests must be balanced with Dagobah’s 

legitimate regulatory concerns.57 The public interest behind such regulatory concerns 

should not suffer undue damage.58 Consequently, in the present controversy the issue 

centers on the correct balance of both parties’ legitimate interests.59 The SRA measure 

and its effects have not disturbed such balance to the point of breaching the BIT’s 

FET standard.   

B. The change in the legal framework governing Calrissian’s investment does not 

violate Calrissian’s legitimate expectations 

47. Legitimate expectations cannot be understood as referring exclusively to Calrissian’s 

subjective expectations since there are objective elements involved as noted by the 

tribunal in EDF. Instead, “they may be deduced from all the circumstances of the 

case, due regard being paid to the host State’s power to regulate its economic life in 

the public interest.”60 Two objective elements that this Tribunal must take into 

account when determining the extent of Calrissian’s legitimate expectations are that 

(1) Calrissian’s legitimate expectations are conditioned by the nature of bonds as an 

investment, and (2) Calrissian’s legitimate expectations are conditioned by its nature 

as a hedge fund.  

1. Calrissian’s legitimate expectations are conditioned by the nature of bonds as 

an investment 

48. Assuming that Calrissian is a diligent investor, it must have been aware of the risks 

when investing in sovereign debt. Bonds are debt instruments which usually reach 

                                                 
55 EDF¶218; Parkerings¶¶331-333  
56 Thunderbird-S.O. ¶30. 
57 Saluka¶306; Deutsche Bank Bank ¶522; Tecmed ¶122; LG&E ¶189. 
58 Schill  p.422 
59 Tecmed¶¶154-174; Saluka ¶¶309, 407, 417-419 
60 EDF¶219.; see also Snodgrass p. 57. 
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their maturity in at least five years,61 and those purchased by Calrissian have a 

maturity date of 12 years (Clarification 14). During this time frame, bondholders are 

exposed to the occurrence of economic phenomenon capable of affecting the 

investment.  

 

49. Investors in bonds usually do not conduct the level of investigation that banks 

undertake when granting loans, and neither are State-issued bonds are not regulated 

by prospectus provisions.62 Additionally, bonds, including those owned by Calrissian 

(Clarification 32), are not commonly issued granting warranties as loan facilities do.63 

Therefore, information regarding the investment and its assessment of suitability 

depend on Calrissian’s research and perception of Dagobah´s economic situation. It 

is clear that Dagobah was prone to sovereign debt restructurings considering the 

previous restructuring, and the still elevated levels of debt both nominal and in 

relation to its GDP (UF¶¶13-15, Clarifications 35 and 37, and Appendix4).  

 

50. These are all circumstances that precede Calrissian’s investment, and that Calrissian 

was aware of assuming its diligence. Consequently, the materialization of these 

preceding circumstances cannot be argued as a breach to legitimate expectations. This 

was recognized by the tribunal in Thunderbird, where knowledge of the potential risk 

of closure to the claimant’s gaming facilities should have warranted special caution 

in its enterprise, and the consequences of failing to exercise such caution were not 

accepted as a breach of legitimate expectations. 64 In the same way, the nature of 

bonds as an investment, and the economic circumstances that surround Dagobah’s 

sovereign bonds in particular, condition what Calrissian could and could not 

legitimately expect. Calrissian could not expect an unchanging framework free of 

sovereign debt difficulties.   

 

                                                 
61 McKnight p.489. 
62 McKnight p.494.  
63 McKnight p.493. 
64 Thunderbird ¶164, see also: Snodgrass . p. 41 
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2. Calrissian’s legitimate expectations are conditioned by its nature as a hedge 

fund 

51. Investing in sovereign bonds of higher risk is not unusual for hedge funds, for 

example, in 2005, when Calrissian purchased the bonds, hedge funds accounted for 

45% of transactions in emerging market bonds, and held 57% of distressed debt.65 

Dagobah’s sovereign debt has been rated as B in 2001, B+ in 2005, and B- in 2008 

(Clarification 31). B ratings are considered to be below investment grade as 

speculative grade, where the obligor currently has payment capacity, but has an 

elevated vulnerability to adverse economic conditions which will be likely to hinder 

payment capacity.66  

 

52. However, circumstances of economic turmoil present profit opportunities67 for 

investors prone to risk, as one of the advantages of investments in bonds is the ability 

to trade them when risks have risen.68 Hedge funds adopt an aggressive strategy 

known as absolute return which is directed at obtaining profit regardless of capital 

market fluctuations.69 As a result, the profits obtained by hedge funds arise from their 

investment strategy and have little correlation to the returns on stocks or bonds.70  

 

53. Although plausible, Dagobah’s economic circumstances and the subsequent debt 

restructuring were not relevant to Calrissian’s expectation of return. As a hedge fund, 

Calrissian held the bonds fully aware of their risks (UF¶¶14-15 and Appendix4) but 

was not swayed by them, relying on the aggressive investment strategy of absolute 

return.  

 

54. Consequently, as Dagobah did not grant assurances or stabilization clauses 

(Clarification 32), and did not act in a manner to create the expectation that the bond’s 

                                                 
65 Coggan p.7. 
66 Morgan Stanley  
67 Lastra p.111.; Noyer, p.106. 
68 McKnight, pp.490, 491, 496. 
69 Coggan pp.4, 18. ; Jaeger pp.3-4, Stowell p.244. 
70 Edwards pp. 193-194. 
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legal framework would remain unaltered, Calrissian cannot successfully argue the 

modification of such legal framework as a violation to its legitimate expectations. 

Furthermore, Calrissian’s expectations did not revolve around the financial soundness 

of Dagobah’s bonds, striving for profit in any situation.  

C. Dagobah has a legitimate regulatory concern in ensuring an effective 

sovereign debt restructuring and this was legitimately achieved 

55. As stated above, Calrissian’s legitimate interests must be balanced with Dagobah’s 

legitimate regulatory concerns.71 In a State budget crisis, holdout creditors have 

tended impair the restructuring process with the expectation of suing to obtain more 

favorable terms.72 The effectiveness of the debt restructuring process is a legitimate 

regulatory concern for Dagobah, and as such (1) Dagobah recurred to IMF policies 

as the most adequate framework, and (2) Dagobah’s restructuring follows IMF 

policies and global financial practice.   

1. Dagobah recurred to IMF policies as the most adequate framework 

56. Dagobah’s recourse to the IMF’s policies was not capricious and the content of the 

rules introduced to the legal framework governing the bonds is not arbitrary. The 

IMF’s debt restructuring program is one of the most respected as the institution’s 

main objectives revolve around achieving fiscal stability through the provision of 

economic guidance, and serving as a lender of last resort.73 Through the IMF 

program, Dagobah must comply with several economic policies aimed to achieve 

financial discipline74 and this has constituted a major and legitimate aim (UF ¶15 

Clarification 18). These policies are also beneficial for Calrissian as typically 

“bondholder creditors will not agree to any rescheduling unless there is an IMF 

                                                 
71 Saluka¶306. 
72 Lastra p.477 
73 IMF-SDR; Wood, p.345. 
74 Wood.346. 
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programme”.75 This framework grants Calrissian certainty that the debt is going to be 

paid.76 

2. Dagobah’s restructuring follows IMF policies and global financial practice 

57. With these considerations in mind, the IMF was consulted and involved in the SRA’s 

drafting (Clarification 21). After publishing an invitation to participate in the 

restructuring process in main governmental webpages (Clarification 35) Dagobah 

consulted a committee representing the owners of 50% of the aggregate nominal 

value of the bonds (Clarification 21).  

 

58. Since 2003 and encouraged by the IMF and the World Bank, the use of CACs has 

become predominant, enabling a qualified majority of bondholders to take decisions 

that bind the rest of the creditors of a certain bond issue.77 This facilitates debt 

restructurings making the conciliation of the creditor’s divergent interests 

achievable.78 CACs have also been promoted by the G10 and have been established 

in the practice of the Eurozone;79 as the absence of CACs makes it nearly impossible 

to settle disputes among large number of scattered investors.80 The percentages for 

the amendment of payment terms by qualified majorities have ranged from 66% to 

85%,81 and are usually 75% as in the case of the European model CAC.82  

 

59. Following IMF policies and global financial practice, the collective action 

mechanism introduced by the SRA establishes the amendment qualified majority to 

be 75% of the participating capital (Appendix 5 SRA Article 2.3). This percentage 

was even surpassed in Dagobah’s exchange offer as bondholders representing 85% 

of the aggregate nominal value of the outstanding bonds accepted (UF¶19).  

 

                                                 
75 Wood p.346. 
76 Waibel-SD .p.14. 
77 IMF-Debt p.6.; IMF-bond  
78 Waibel-SD p.15. ; see also Buchheit  p.637. 
79 Gianviti p.12.  
80 Waibel-SD p.15. ; see also Buchheit  p.637 
81 IMF-Debt pg.6. 
82 Euro-Model CAC  
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60. CACs may also include majority enforcement provisions with the purpose of limiting 

the ability of a minority hold out to impair the restructuring process.83 These clauses 

limit the right of individual bondholders to initiate litigation, typically requiring 20-

25% of outstanding principal to be represented.84 The CACs in the new bonds follow 

the IMF policies on majority enforcement85 provisions as well, requiring 20% of the 

nominal value of the issue to initiate legal action (UF para 21).  

  

61. As observed, the content of the new terms that govern the bonds is not arbitrary but 

rather an objectively accepted standard. Therefore Calrissian cannot argue that the 

terms introduced to the new bonds in of themselves are a breach to the FET standard. 

Additionally, it has been demonstrated in Section A, there is no obligation to maintain 

an unchanging legal framework. Consequently the issue is if this concrete change in 

the legal framework governing the bonds constitutes a breach to the BIT’s FET 

standard.  

D. Dagobah has proportionally balanced Calrissian’s interests with its own 

legitimate regulatory concerns in a non-discriminatory or arbitrary manner 

62. The tribunal in Total strived to maintain a balance between an investor’s need for a 

stable legal framework: “States entering into BITs in order to promote foreign 

investment in their economy should be aware of the importance for the investors that 

a legal environment favourable to the carrying out of their business activities be 

maintained,”86 and the State’s regulatory concerns, “[o]n the other hand, signatories 

of such treaties do not thereby relinquish their regulatory powers nor limit their 

responsibility to amend their legislation in order to adapt it to change and the 

emerging needs and requests of their people in the normal exercise of their 

prerogatives and duties.”87  

 

                                                 
83 IMF-Debt pg.6.; IMF-CAC p.10.  
84 IMF-Debt pg.6.; IMF-CAC p.10.   
85 IMF-Debt pg.6.; IMF-CAC p.10.   
86 Total¶114 
87 Total ¶115 
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63. The desire to maintain this balance is reflected when analyzing the measures 

challenged. The tribunal in LG&E questioned “whether one should only take into 

account the effects produced by the measure or if one should consider also the context 

within which a measure was adopted and the host State’s purpose.”88 In the same 

prong, the tribunal in Total recognized the “dominant approach followed by 

international tribunals, that is to take into account also the purpose and the causes of 

the measures taken by a State (together with their adverse effects on the foreign 

investment).”89 

 

64. Respondent submits this balance is struck in the present case since the change to the 

legal framework governing the bonds is fair. The test adopted by Total involves the 

analysis of90: 1) the measure’s reasons, which include the “importance and urgency 

of the public need pursued;” 2) the circumstances surrounding the measure such as 

the “evolution of the host economy;” 3) the measure’s modalities, which encompasses 

“non-discrimination, due process, advance notice if possible and appropriate;” and 4) 

the negative impact on the investor’s operation. As recognized by the tribunals in 

EDF91 and Auzrix,92 the negative impact to an investor lacks proportionality when he 

“bears an individual and excessive burden.”  

 

65. Following the first step of the test, the reason for including the collective action 

mechanisms into the legal framework governing the bonds was to enable an effective 

sovereign debt restructuring. As illustrated above, holdouts can severely cripple this 

process. A recent example was Argentina’s situation in July 2014,93 where a 1% 

holdout from the 2005 and 2010 restructurings that had initiated legal action, 

prevailed before a Federal Judge in New York, being awarded the bond’s total value. 

Ninety-two percent of bondholders, that accepted the restructuring, were not able to 

receive the most recent interest payments by Argentina’s trustee, the Bank of New 

                                                 
88 LG&E¶194. 
89 Total ¶197, footnote 232.  
90 Total ¶¶164, 123, 309 (h). 
91 EDF¶293 
92 Azurix¶311, quoting approvingly James v. United Kingdom, ¶¶50,63. 
93 Rosenheck; O’Brien; Russo & Porzencanski; Hartley  
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York Mellon, as the bank was prohibited such transfer by the Federal Judge. That was 

due to the bonds’ pari passu clause which mandates all bondholders be treated 

equally, i.e. some cannot be paid before others.94 As the bonds contain a pari passu 

clause (Clarification 15) Respondent is concerned in avoiding a similar circumstance. 

 

66. Following the second step of the test, the circumstances surrounding the measures 

challenged by claimant are those of economic distress. As mentioned above, 

Dagobah’s US$ 400 billion debt was unsustainable (UF ¶ 15) with a 124% debt to 

GDP ratio (Clarification 37) and Respondent’s economy was not able not generate 

enough revenues for servicing its debt without restructuring or defaulting 

(Clarification 20).  

 

67. Following the third step of the test, the measure’s modalities follow an objective 

standard, not discriminating and inviting creditors to participate in the restructuring 

process (Clarifications 21 and 35), not compromising the due process owed to 

investors95 which aims to protect them from arbitrariness by the State.96 Any 

arbitrariness is absent as both the majority restructuring provision and the majority 

enforcement provisions were not capriciously construed by Respondent and instead 

reflect IMF policies and customary financial practice.97  

 

68. Fulfilling the final element, the measures challenged by Calrissian do not place an 

individual and excessive burden on it. Collective action requiring the representation 

of 20% of the nominal value of the issue is not strange to bondholders worldwide.98 

A forum selection clause that subjects disputes to the laws and courts of a foreign 

international financial hub, such as Yavin (UF ¶20), is an effective mechanism as it 

reduces the risks associated with domestic courts and laws.99 International financial 

hubs are graded on, and compete with each other, through factors like transparency, 

                                                 
94 Olivares-Caminal pp .121-128.   
95 MTD¶109 
96Rudolf & Schreuer p.129. ; ELSI ¶128 
97 Euro Model CAC  
98 Euro Model CAC; Gianviti, p.12.  
99 Choi, Gulati & Posner-ECT pp.9-10.  
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predictability, human capital and reputation.100 Therefore, the forum selection clause 

of the new bonds (UF ¶20, Clarification 16) cannot be seen as a denial of justice by 

means of negating access to the courts.101 Moreover, Respondent treats all 

bondholders equally as established in the pari passu clause.  

 

69. Consequently, Respondent’s Debt Restructuring process has respected the FET 

standard owed to Corellian investors under the BIT. The adopted measures have not 

ignored Calrissian’s legitimate expectations, which are conditioned by the nature of 

bonds as an investment, the economic circumstances surrounding them, and the 

nature of Calrissian as a hedge fund. The measures were not developed arbitrarily, 

maintaining what has been considered by the IMF policies and international financial 

practice as proportional requirements for the bonds’ terms modifications and legal 

enforcement. Respondent has therefore adequately balanced investor interests with 

national legitimate regulatory concerns.  

 

 

 

 

 

 

 

 

 

                                                 
100 Daney & Yeandle p.7. 
101 Amto ¶75 ; Robert Azinian ¶102.  
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V. DAGOBAH’S SRA WAS A MEASURE TAKEN UNDER BIT ARTICLE 6 

AND AS SUCH IT IS COMPATIBLE WITH BIT OBLIGATIONS 

70. Article 6 of the BIT withdraws the SRA measure from the BIT’s substantive 

obligations as it was necessary for the protection of an essential security interest. 

Since BIT Article 6 is a safeguard clause, withdrawing certain measures and 

circumstances from the application of BIT-contained obligations, it limits the scope 

of the Treaty. Dagobah’s SRA qualifies as one of such necessary measures, adopted 

to protect Dagobah’s essential security interests, and therefore does not breach BIT 

Article 2.2, as (A) the nature of BIT Article 6 cannot be equated with the State of 

necessity as developed by customary international law, (B) an economic crisis is an 

essential security interest and (C) the SRA was a necessary measure for the protection 

of Dagobah’s essential security interests under Article 6 of the BIT. Alternatively, 

Dagobah’s SRA is precluded from wrongfulness as it was taken to overcome a state 

of necessity. 

A. The nature of BIT Article 6 cannot be equated with state of necessity as 

developed by customary international law 

71. BIT Article 6 establishes that nothing therein shall be construed to preclude a party 

from applying measures that are necessary for the protection of its own essential 

security interests. Some tribunals, CMS, El Paso, and Sempra, have erroneously 

classified a provision with almost identical wording, in the USA-Argentina BIT 

Article XI,102 as an exception of necessity.  

 

 

 

                                                 
102 US-Argentina BIT Article XI 
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US-Argentina BIT Article XI Corelia-Dagobah BIT Article 6 

This Treaty shall not preclude the 

application by either Party of measures 

necessary for the maintenance of public 

order, the fulfillment of its obligations 

with respect to the maintenance or 

restoration of international peace or 

security, or the Protection of its own 

essential security interests. 

Nothing in this Treaty shall be construed 

(2) to preclude a Party from applying 

measures that are necessary for the 

fulfilment of its obligations with respect to 

the maintenance or restoration of 

international peace or security, or the 

protection of its own essential security 

interest 

 

72. These tribunals have equated this safeguard clause with the state of necessity as 

developed under customary international law.103 However a more detailed analysis 

reveals that is not correct.  

 

73. Reviewing the CMS tribunal’s interpretation of the provision, the annulment 

committee determined that the tribunal made an error of law in simply assuming that 

the provision and Article 25 of the ILC’s ASR, which develops the customary rule of 

state of necessity, are on the same footing.104 Similarly, the annulment committee in 

Sempra considered that the tribunal incurred in a manifest excess of powers by failing 

to identify and apply the provision, based on the assumption that its language was not 

legitimated by customary international law.105  

 

74. In the first place, Article 6 of the BIT specifies the conditions under which the BIT is 

to be applied by means of a threshold requirement: if the requirement is fulfilled, the 

BIT’s substantive obligations do not apply.106 On the contrary, the rule evidenced in 

Article 25 is established in a negative way as an excuse for the breach of those 

                                                 
103 El Paso ¶613; CMS ¶154 ; Sempra ¶¶ 376,388. 
104 CMS-Annulment¶131  
105 Sempra-Annulment¶¶218, 219 
106 CMS-Annulment¶200 
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substantive obligations, if stringent conditions are met.107 The provision and Article 

25 are substantively different precisely because of the provision’s threshold, and of 

Article 25’s stringent requirements which are not the same. State of necessity is 

subordinated to four conditions,108 whereas the measures necessary for the protection 

of essential security interests are not qualified by the BIT.109 These reasons lead the 

Committee to characterize the tribunal’s application of the provision as cryptic and 

defective.110 

 

75. Through a similar analysis, the tribunal in Continental found that measures taken 

under the provision lie outside the scope of the treaty, and if the conditions for its 

application are met, BIT obligations do not apply.111 Thus the nature of the provision 

is that of a safeguard clause, recognizing reserved rights and non-precluded measures, 

and not an exception based on necessity.112 Consequently, the tribunal concluded that 

the invocation of the provision is not subject to the same conditions of the plea of 

necessity under customary international law.113 As a result, Article 25 of the ASR 

may be used to assist this Tribunal in the interpretation of the provision, but not to 

establish its own conditions of application, since, as noted by the annulment 

committee in Sempra, Article 25 does not establish a peremptory definition of 

necessity or the conditions for its operation.114  

 

76. In light of the above, Dagobah submits that Article 6 of the BIT is a safeguard clause 

establishing a threshold for the application of substantive BIT obligations. The 

threshold for the application of this clause is different from the requirements 

attributed to the customary rule of state of necessity. Consequently, Calrissian cannot 

not confuse or blend the two provisions.  

                                                 
107 CMS-Annulment¶129 
108 UNGA-Responsibility Article 25 
109 CMS-Annulment¶130 
110 CMS-Annulment¶136 
111 Continental ¶164 
112 Continental ¶164 
113 Continental ¶167 
114 Sempra-Annulment¶197 
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B. Dagobah’s economic crisis is an essential security interest under Article 6 of 

the BIT 

77. In Sempra and LG&E the tribunals found that although the customary origins of the 

institution were concerned with traditional military threats, in the present day nothing 

prevents economic emergency to be understood as included in the exception.115 

Similarly the tribunals in CMS and Enron considered that nothing in customary 

international law excluded economic crisis from the scope of the provision, and that 

excluding such interests would result in an unbalanced application of the article.116 

The tribunal in Continental bases these findings on the will of the international 

community, which after World War II gives express importance to economic 

conditions.117 Consequently, nothing indicates that understanding economic 

emergency as included in Article 6 of the BIT is contrary to the will of Corellia and 

Dagobah.  

 

78. As evidenced in The Global Financial Herald,  a reliable and independent 

international newspaper (Clarification 39), by December 2011 it was probable that 

Dagobah would be another defaulting state “harshly affected by the global economic 

and financial crisis” (Appendix 4 ¶1). Dagobah’s economy was still fragile given that 

the optimistic estimate on Dagobah’s recovery after the 2001 crisis was proven to not 

be entirely correct. The root of the problem was Dagobah’s unsustainable debt-to-

GDP ratio (UF¶15, Clarification 37). Internal austerity policies recommended by the 

IMF did not bring about the sought recovery, and may have suffocated the economy 

as the low levels of public spending “did not generate the growth needed to prepare 

the recovering economy for the global recession” (Appendix 4, ¶¶2-5).  

 

79. The global recession along with external variables like the rising global oil prices 

triggered Dagobah’s economic meltdown (Appendix 4¶4). As a result, Dagobah 

could not have serviced its debt without defaulting or restructuring (Clarification 20), 

                                                 
115 Sempra¶374; LG&E ¶238. 
116 CMS ¶¶359-360.; Enron ¶332 
117 Continental ¶¶175-178 
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opting for the better path. These circumstances clearly qualify under BIT Article 6, 

as the profound economic recession described undoubtedly required the protection of 

these particular essential security interests.  

C. The SRA was a necessary measure for the protection of Dagobah’s essential 

security interests 

80. Like the tribunal in Continental, 118 this Tribunal must determine whether the 

measures implemented by Dagobah to protect the affected essential security interests 

were indeed necessary. As discussed herein Dagobah’s measures were necessary. The 

standard this Tribunal must apply for such determination, as recognized by the 

tribunal in Continental, must distinguish between the Treaty’s provision and state of 

necessity as developed by customary international law. BIT article 6 is not 

inseparable from the customary standard.119 The tribunal in Continental found that 

the wording of the provisions has its origin in GATT Article XX that similarly 

expresses that “nothing in this agreement shall be construed to prevent…” 

Consequently, it more appropriate to find aide in GATT and WTO case law where 

the interpretation of such exception is well established.120  

 

81. This recourse to GATT and WTO case law, rather than to customary international 

law, particularly the ILC’s ARS Article 25, could be rejected by Calrissian.121 

However it finds its basis on the crystalized rules of interpretation of international 

law. It was relevant given the particular history and background of the clause in the 

Argentina-USA BIT Article XI. As this Tribunal must do, the tribunal in Continental 

followed the rules of interpretation established in VCLT Articles 31 and 32, a treaty 

to which both Corellia and Dagobah are parties (Clarification 7).  

 

82. Under this spectrum, the reach of the term necessity is not limited to what is 

indispensable or of absolute necessity, and should be determined by assessing the 

                                                 
118 Continental ¶169 
119 Continental ¶192 
120 Continental ¶192-193 
121 Alvarez & Brink p.319. 
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importance of the interests promoted by the measure and the contribution of the 

measure to the realization of the purpose it pursues;122 as put by the tribunal, whether 

the measure is apt and made a decisive contribution to its end.123 Alternatively, 

reasonably available measures if consistent or less inconsistent with the State’s 

obligations must only be opted for when the measures do not impose an undue burden, 

and provide an equivalent contribution to accomplishing the pursued objective.124  

 

83. The IMF which had already helped Dagobah through the 2001 crisis (UF ¶5), offered 

a 150 billion dollar bailout destined to ensure Dagobah’s financial stability (UF ¶16), 

as long as Dagobah restructured its debt in bonds, which compromises most of 

Dagobah’s debt (Appendix 4-Global Financial Herald ¶3). In this sense, the SRA 

through which the exchange offer was established, was apt to reduce Dagobah’s 

unsustainable debt and indispensable to receive the IMF bailout which would ensure 

the State’s financial stability. The SRA measure effectively contributed to the 

safeguard of Dagobah’s essential security interests, providing the State with 150 

billion dollars of resources and serving as the tool to exchange the bonds. Since the 

measure already observed the IMF’s policies on sovereign Debt Restructuring (UF 

¶18) no other alternatively reasonably available measure could have contributed 

equally to the protection of Dagobah’s economic stability. 

 

84. For the above stated reasons, BIT Article 6 must be applied in the present case since 

Dagobah’s essential security interests, which involve economic stability put at risk 

by the 2008 economic crisis, were safeguarded by the SRA as a necessary measure. 

This circumstance is thereby excluded from the application of substantive BIT 

obligations. However, if this Tribunal considers that BIT Article 6 is inseparable from 

state of necessity as developed by customary international law and identified by the 

ILC in ARS Article 25, Respondent alternatively submits that the SRA also falls 

within the scope of state of necessity.  

                                                 
122 Korea-Beef¶161; Panel Report, EC Tyres, para. 7.104; EC- Asbestos, para. 172; US-Gambling, para. 306; 

Dominican Republic-Cigarettes, para. 70 
123 Continental ¶196 
124 Continental ¶¶195-198; US-Gambling¶308; EC-Tyres¶156; Continental ¶¶195-198.  
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D. Alternate Submission: Dagobah’s SRA is precluded from wrongfulness as it 

was taken to overcome a state of necessity 

85. In Dagobah’s situation, the adoption of the SRA and following the IMF’s 

recommendations was the only way to overcome the crisis and prevent its most 

destructive effects. Compliance with IMF recommendations was a necessary to 

obtain the 150 billion dollar bailout, (UCF ¶16) vital to achieve financial stability in 

face of the already U$400 billion dollar debt (UCF ¶15).  

 

86. The SRA was taken to safeguard Dagobah’s economic security, as an essential 

interest125 against a grave and imminent peril. Although there was not a total 

economic collapse, total collapse is not required. The tribunal in CMS noted that there 

are difficulties that without being catastrophic by themselves, invite catastrophic 

conditions of social disruption, or are likely to snowball into economic breakdown.126 

Dagobah acted to prevent such a total collapse given that several demonstrations of 

social unrest had already erupted in major cities due to sharp increases in inflation 

and unemployment rates (Clarification 38).  

 

87. On the other hand, the SRA does not impair an essential interest of Corellia. When 

analyzing whether Argentina met this requirement, the tribunals in CMS and LG&E, 

did not find another State’s right, or the interests of the international community as a 

whole, to be significantly impaired.127 Likewise there is no Corellian interest 

significantly impaired by Dagobah’s domestic SRA.   

 

88. Dagobah did not substantially contribute to the situation of necessity, an incidental or 

peripheral contribution is not enough to bar the application of state of necessity.128 

The difficulties in regulating tax evasion mentioned in UF ¶3 are said regarding the 

2001 crisis, after which the IMF recognizes Dagobah to have implemented most of 

                                                 
125 LG&E¶238; CMS ¶¶359-360; Enron ¶332  
126 CMS ¶¶354-356 
127LG&E ¶257; CMS ¶¶ 325,358 
128 UNGA-Responsibility Article 25 
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its recommendations (UF ¶15).  Moreover, the economic problem was that Dagobah’s 

economy was not large enough to sustain its debt (UF ¶15, Clarification 37), not that 

such economic resources could not be subjected to taxation.   

 

89. Finally, there is no provision in the BIT that establishes the prohibition of invoking 

this customary rule of international law. Therefore given that all the conditions of 

article 25 of the ASR are cumulatively129 fulfilled, state of necessity is applicable in 

the present case, and precludes any wrongfulness by Dagobah’s SRA.  

E. Second Alternate Submission- Dagobah’s economic circumstances have the 

effect of Diminishing Calrissian’s requested compensation 

90. If this Tribunal considers that the economic crisis suffered by Dagobah is not of the 

required gravity or profoundness to apply the provision in BIT Article 6, Respondent 

submits that in determining compensation, these circumstances must be evaluated by 

the Tribunal. As recognized by the tribunal in CMS, even if a crisis does not involve 

a total economic collapse, it cannot be held that it is of no consequence and business 

can continue as usual. Even if it does not excuse liability, it must be considered by 

the Tribunal when determining compensation.130 

 

 

 

 

 

 

                                                 
129 Gabcìkovo-Nagymaros¶51 
130 CMS ¶¶355-356 
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CONCLUSION REGARDING MERITS 

91. Respondent’s sovereign Debt Restructuring process respected the FET standard of 

protection owed to Corelian investors under the BIT, as the measures undertaken by 

Dagobah did not ignore Calrissian’s legitimate expectations, were not developed 

arbitrarily following IMF policies and international financial practices, and 

adequately balanced the interests of investors and the national legitimate regulatory 

concerns. 

 

92. Finally, Dagobah’s SRA was a measure undertaken in light of the safeguard measures 

of Article 6 of the BIT and it is not incompatible with Dagobah’s BIT obligations. 

The SRA qualifies as a necessary measure to protect Dagobah’s essential security 

interests, such as those of an economic crisis, aiming to reduce the State’s 

unsustainable debt and to comply with the IMF conditions in order to receive a bailout 
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PRAYER FOR RELIEF 

For the above-mentioned reasons, the Republic of Dagobah respectfully requests this 

Tribunal to find that: 

1. This Tribunal is not bound by the PCA Award as it constitutes an improper 

interpretation of the BIT that exceeded the interpretive powers granted by Article 7of 

the BIT; 

 

2. This Tribunal has no jurisdiction over the dispute at hand as the jurisdictional 

requirements set forth by the BIT are not met; 

 

3. The Forum selection clause precludes this Tribunal’s jurisdiction to rule over the 

asserted claims; 

 

4. Respondent did not breach Article 2(2) of the BIT, as the Calrissian’s right to Fair 

and Equitable Treatment was not violated; 

 

5. Dagobah’s SRA was undertaken under the scope of article 6 of the BIT and it does 

not affect its treaty obligations. 

 

Respectfully submitted on September 20 2014 

 

TEAM MBAYE 

On behalf of Respondent, 

The Federal Republic of Dagobah 


