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STATEMENT OF FACTS  

  

I. In 1992, the Parties executed the Corellia-Dagobah BIT; 

II. In early 2001, an economic crisis hit Dagobah; 

III. On 7 May 2001: Dagobah restructured its sovereign debt and launched an 

offer according to which bondholders would be able to exchange their bonds for 

new ones issued by Dagobah; 

IV. IMF presenteded recommendations for Dagobah to appropriately implement 

the sovereign debt restructuring process; 

V. Since the BIT did not contain any reference to sovereign bonds, Corellia 

tried to clarify the language of the BIT; and  

VI. During the second half of 2001, despite the diplomatic negotiations, the 

Parties were not able to agree on whether the sovereign bonds were covered by the 

treaty, nor if Corellian holders of Dagobah sovereign bonds were protected by the 

framework of the BIT. 

VII. Corellia then commenced arbitral proceedings against Dagobah, in a State-to-

State arbitration, pursuant to Art. 7 of the BIT, administrated by the PCA under 

UNCITRAL rules.  

VIII. Dated 29 April 2003, the UNCITRAL arbitral decision administered by the 

PCA decision – which related to the 2001 economic crisis and to the sovereign 

bonds affected by the sovereign debt restructuring conducted then – was that (i) 

sovereign bonds could be considered investments under the BIT; and (ii) 

bondholders of both countries were entitled to its standards of protection and to 

resort to the investor-State dispute settlement provision included therein. 

IX. Dated 19 May 2003, the dissenting arbitrator’s opinion was that sovereign 

bonds could not constitute an investment in accordance with the wording of the 

BIT and that they also lacked a territorial link. 

X. Corellian bondholders had already accepted a restructuring offer made by 

Dagobah, with losses that represented less than 20% of the net present value of 

their bonds. 
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XI. At that point, no litigation proceedings were pursued by Corellian nationals 

against Dagobah. 

XII. In the beginning of 2010, a new recession hit Dagobah, as a consequence 

of world’s financial crisis of 2008. 

XIII. Throughout 2010:  Fears increased among investors. Dagobah’s ability to 

meet its sovereign debt obligations is put in question. 

XIV. 14 September 2011: IMF recommendation: Dagobah’s debt (estimated at 

more than U$400 billionn) is unsustainable. IMF suggested, amongst other things, 

the implementation of a new sovereign debt restructuring. 

XV. IMF stated that it could facilitate a bailout estimated at U$ 150 billion, as 

long as Dagobah refinanced and reduced its outstanding debt in bonds through an 

exchange offer. 

XVI. For that reason, on 28 May 2012 Dagobah enacted the Sovereign 

Restructuring Act (“SRA”), applicable to all bonds governed by Dagobah’s law: if a 

qualified majority of the owners of 75% of the aggregate nominal value of all 

outstanding bonds governed by domestic law agreed to modify the terms of the 

bonds, that decision would bind all remaining bondholders. 

XVII. On 29 November 2012, observing IMF’s policies, Dagobah offered 

bondholders the option to exchange their bonds for new ones worth approximately 

70% of the net value of the outstanding sums under the original bonds. 

XVIII. On 12 February 2013, since Dagobah’s law governed the vast majority of 

restructured bonds and more than 85% of holder of bonds (under the SRA) decided 

to participate in the exchange offer, all of such bonds were exchanged for new ones. 

The offer was extended to remaining creditors, who possessed bonds governed by 

other laws, almost all of which accepted the offer. 

XIX. The new bonds were governed by the law of the Kingdom of Yavin and 

specified Yavin’s Courts as the forum for resolving disputes related to them. 

XX. 30 August 2013: RFA: Calrissian (holdout minority) commenced arbitral 

proceedings before the SCC, pursuant to Art. 8 of the BIT and also referring to the 

decision on interpretation rendered by the PCA arbitral tribunal. It (i) claimed that 

the adoption of a collective action mechanism with retroactive effects through the 
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enactment of the SRA, associated with the sovereign debt restructuring conducted 

by Dagobah, constituted a violation of the fair and equitable treatment standard of 

protection contained in Art. 2(2) of the BIT and (ii) requested full compensation for 

the losses incurred. 

XXI. 4 October 2013: ARA. Dagobah appointed Prof. Riker, a leading scholar in 

the field of international law, as an arbitrator. 

XXII. Dagobah objected the Tribunal’s jurisdiction for the following reasons: (i) 

Calrissian is not entitled to pursue arbitration since its sovereign bonds are not 

investments under the BIT; (ii) the SCC should not be bound by the PCA’s 

interpretation; (iii) the PCA decision does not address the bonds subject to SCC 

proceedings (they are limited to the crises faced by Dagobah in 2001); (iv) to suggest 

that the PCA decision amounts to an amendment of the BIT ignores fundamental 

principles of international law; (v) The SCC tribunal should hold the claims 

inadmissible in view of the forum selection clause contained in the old sovereign 

bonds. On the merits, it submits that (i) the measures related to the restructuring did 

not amount to a violation of the fair and equitable treatment standard (measures 

were taken according to the governing law and Dagobah proceeded justifiably and 

in good faith); and (ii) the measures were taken in its efforts to reduce its debt down 

to sustainable levels without compromising the basic functions of the State and 

regain access to the world’s capital markets (as authorized by Art. 6 of the BIT). 

XXIII. On 8 January 2014, the case was referred to the Arbitral Tribunal. 
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ARGUMENTS 

I. ARGUMENTS ON JURISDICTION 

I.1. INTRODUCTION 

1. RESPONDENT respectfully requests the Arbitral Tribunal to 

dismiss the claims raised by CLAIMANT for lack of jurisdiction. 

2. CLAIMANT asserts the Tribunal’s jurisdiction over the 

dispute pursuant to Art. 8 (2) of the Corellia-Dagobah BIT, alleging that supposedly 

arose out of an investment made by CLAIMANT
1
. CLAIMANT bases its RfA on a 

UNCITRAL decision administered by the PCA pursuant to Art. 7 of the Corellia-

Dagobah BIT, which consisted in a State-to-State arbitration, to allege that the 

acquisition of sovereign bonds by CLAIMANT is an investment within the meaning of 

such treaty
2
, despite the fact that such decision is not capable of amending the BIT 

between the parties. 

3. Whatsoever, in total opposition to what CLAIMANT 

submits, RESPONDENT will demonstrate that: (i) the Tribunal lacks jurisdiction over 

the claims submitted by CLAIMANT, since the dispute is not an “investment dispute” 

under the Corellia-Dagobah BIT, because sovereign bonds are not included in the 

definition of “investment” provided in Art. 1 of such treaty, neither does it fulfil the 

requirements of an investment existing in international law; in alternative, (ii) the 2003 

UNCITRAL decision administered by the PCA cannot be held applicable to the present 

dispute since it does not have a binding effect on the parties of the present case because 

it is restricted to the context in which it was rendered – that does not include the claims 

submitted by CLAIMANT neither the bonds it acquired; and, only if the Tribunal finds 

that it has jurisdiction over the dispute, (iii) it is not entitled to decide on the present 

dispute due to the forum selection clause contained in the old sovereign bonds, which 

grants exclusive jurisdiction to the courts of Dagobah. 

I.1.1. Applicable Law 

                                                           
1
 RfA, par. 6. 

2
 RfA, par. 8-10. 
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4. Dagobah, Corellia and Yavin are parties to the New York 

Convention
3
. By taking into account this fact, the Arbitral Tribunal will render an 

enforceable award as long as it applies the standards of the aforementioned 

Convention
4
. 

5. The same three States are also signatories to the Vienna 

Convention
5
, which means that its provisions should also be applied when interpreting 

the Dagobah-Corellia BIT and its effects on the relationship between the parties and on 

the present dispute
6
. 

I.2. THE ARBITRAL TRIBUNAL DOES NOT HAVE 

JURISDICTION OVER THE DISPUTE 

6. On this specific issue, RESPONDENT submits that the 

Tribunal lacks jurisdiction over the present dispute based on the facts that (i) 

CLAIMANT has not made an “investment” under the Corellia-Dagobah BIT, since the 

sovereign bonds does not satisfy the requirements set forth in Art. 1 of such treaty; and 

(ii) neither does the acquisition of the bonds fulfil the territoriality requirement of the 

BIT. 

I.2.1. CLAIMANT has not made an “investment” within the 

meaning of the BIT 

7. In order to determine whether the acquisition of sovereign 

bonds by CLAIMANT is covered and protected by the Corellia-Dagobah BIT, this 

Tribunal should observe if it fulfils the requirements of the definition of the term 

“investment” under the treaty. 

8. First of all, Art. 1 of the Corellia-Dagobah BIT – which 

defines investment – brings a list of examples of investments that are covered by the 

treaty without any mention to sovereign bonds
7
. 

9. Even if we consider the aforementioned article as non-

exhausting, sovereign bonds would still not have the characteristics of an investment. 

                                                           
3
 PO2, question 7. 

4
 Lew Mistelis  r ll, p.    . 

5
 PO2, question 7. 

6
 Vienna Convention, art. 1. 

7
 Appendix 1, art. 1. 
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Amongst the five requirements of an investment – a certain duration, a certain regularity 

of profit and return, assumption of risk, a substantial commitment and a significance for 

the host State's development
8
, also known as the Salini test

9
 – the acquisition of 

sovereign bonds by CLAIMANT does not fulfil the requirements of assumption of risk, 

nor the contribution for the host State’s development. 

10. Bonds are are fixed income securities
10

, which means that 

their acquisition does not involve any risk, as required in the Corellia-Dagobah BIT
11

.  

11. Moreover, CLAIMANT cannot argue that the acquisition of 

sovereign bonds by contributed to Dagobah’s economic development and therefore it 

would fulfil the requirement of the definition and consequently be considered an 

“investment” under the Corellia-Dagobah BIT. 

12. The Correlia-Dagobah BIT was signed between the two 

parties of the present dispute as part of a privatization and internationalization plan 

undertaken by Dagobah’s government in order to stimulate economic growth
12

. In 

contrast, the funds derived from the bonds acquired by CLAIMANT did not specifically 

contribute in any way to the RESPONDENT’s economic development, but merely 

formed part of the general state budget
13

. 

13. In this specific issue of economic development, since 

CLAIMANT bought the bonds in the secondary market
14

, any economic benefit 

perceived by RESPONDENT when issuing the bonds would not derive from 

CLAIMANT’s purchases, but from the contracts which RESPONDENT executed with 

issuing banks or underwrites
15

, which then sold the bonds to CLAIMANT. 

14. Since the acquisition of sovereign bonds by CLAIMANT 

does not satisfy the Salini test for jurisdictional requirements, RESPONDENT submits 

that CLAIMANT has not made an investment within the meaning of the Corellia-

Dagobah BIT and, as a consequence, since the bonds are not covered or protected by the 

treaty’s standards, this tribunal has no jurisdiction over the dispute. 

                                                           
8
 Fedax v Venezuela, par. 43; Gaillard. 

9
 Ambiente v Argentina; Salini v Morocco. 

10
 Abaclat v Argentina, par. 11. 

11
 Appendix, art. 1. 

12
 Uncontested facts, par. 2. 

13
 PO3, question 30. 

14
 PO2, question 11. 

15
 Ambiente v Argentina; Abaclat v Argentina. 
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I.2.2. Sovereign bonds do not fulfil the territoriality 

requirement of an “investment” 

15. The purchase of sovereign bonds cannot be qualified as an 

“investment” because it truly lacks a territorial link.  

16. According to Art. 31 (1) of the Vienna Convention, the term 

“in the territory” provided in Art.   of the Corellia-Dagobah BIT should be interpreted 

according to its ordinary meaning. In this sense, a direct injection of funds will be a 

typical way of satisfying the territoriality requirement
16

. 

17. However, in the present case, there was no physical transfer 

of the funds into the territory of the host State and they were acquired in the secondary 

market by CLAIMANT
17

, meaning that Dagobah did not have any control over the 

acquisition. 

18. Considering that no payment was made by the CLAIMANT 

to the RESPONDENT, CLAIMANT’s acquisition of sovereign bonds did not involve 

any transfer of funds into the territory of RESPONDENT, and the mere acquisition of 

bonds from an issuing third party does not suffice to fulfil the territoriality 

requirement
18

. 

19. On that note, in contrast to what would be typically expected 

in an “investment”, the sovereign bonds – both the old ones and the new ones – are even 

payable outside the territory of the host State, which would be the RESPONDENT’s 

territory, since they are payable in Yavin
19

. Such fact enhances the lack of territoriality 

in the acquisition of the bonds, which implies once again that it cannot be consider an 

investment under the Corellia-Dagobah BIT. 

20. Based on the reasons described above, RESPONDENT 

submits that the purchase of sovereign bonds of Dagobah by Calrissian, even if it could 

be considered as an investment (which it is not, for the reasons presented in §I.2.1) does 

not fulfil the territoriality requirement provided in the Corellia-Dagobah BIT, meaning 

that it is not covered nor protected by the provisions of such treaty and, consequently, 

                                                           
16

 Inmaris v Ukraine, par. 123. 
17

 PO2, question 11. 
18

 Ambiente v Argentina; Abaclat v Argentina. 
19

 PO3, question 33. 
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that the Tribunal does not have jurisdiction to rule on the claims submitted by 

CLAIMANT. 

I.3. THE FORUM SELECTION CLAUSE CONTAINED IN THE 

SOVEREIGN BONDS EXCLUDES THE TRIBUNAL’S 

JURISDICTION OVER THE DISPUTE 

21. On the specific issue of the effects of the forum selection 

clause contained in the sovereign bonds, RESPONDENT submits that it excludes the 

Tribunal’s jurisdiction over the present dispute since (i) the forum selection clause 

grants exclusive jurisdiction to the Courts of Dagobah; even if the jurisdiction of the 

Courts of Dagobah was not exclusive, (ii) the dispute herein discussed is a contract 

claim, and (iii) the contract clause would prevail over the treaty clause due to the 

principle of lex especiallis. 

I.3.1. The forum selection clause contained in the sovereign 

bonds grants exclusive jurisdiction to the Courts of 

Dagobah 

22. In CLAIMANT’S request for arbitration, CLAIMANT 

alleges that the Arbitral Tribunal has jurisdiction over the present dispute, due to the 

BIT’s arbitration clause
20

. It fails to mention, nevertheless, the existence of a forum 

selection clause contained in the bonds it acquired. 

23.  Pursuant to such clause: “Any dispute arising from or 

relating to this contract will be exclusively resolved before the Courts of Dagobah”
21

. 

24. While the existence of a forum selection clause itself does not 

amount to a waiver of the arbitration clause, an exclusive forum selection clause does
22

. 

It requires that the disputes be resolved solely in the specified forum, and nowhere else. 

Professor Gary Born gives the following example of an exclusive forum clause: 

The courts of ______ shall have exclusive jurisdiction over all actions 

arising out of or in connection with this Agreement. [Born, p. 17] 

                                                           
20

 RfA, par.6. 
21

 PO2, question 16. 
22

 Born, p. 17; Naniwadekar; Spiermann, pp. 179-211; Abaclat v Argentina; Crawford. 
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25. The resemblance between said clause and the one contained 

in the bonds cannot be disputed. By including the word “exclusive”, the Parties have 

clearly indicated their intent to have any disputes arising from or in connection with the 

bonds, resolved before the courts of Dagobah. 

26. Since the first requirement for an Arbitral Tribunal’s 

jurisdiction is the consent of the Parties
23

, the Tribunal has no jurisdiction over the 

present disputes, as – with the bonds’ purchase – the Parties have clearly opted for 

domestic courts rather than arbitration. 

I.3.2. The dispute herein is a contract claim 

27. Notwithstanding the existence of a forum selection clause 

which clearly excludes this Tribunal jurisdiction, the present dispute shall also not be 

resolved through arbitration, since the claims submitted by CLAIMANT are contract 

claims.  

28. When faced with the conflict between contract and treaty 

dispute resolution clauses, the majority of Arbitral Tribunals assert their jurisdiction by 

analyzing the nature of the claim
24

.  

29. As a rule, if it constitutes a breach of treaty, it is a treaty 

claim and should be resolved under the treaty’s dispute resolution clause. If it 

constitutes a breach of contract, on the other hand, it is a contract claim and should 

likewise be resolved under the contract’s dispute resolution clause
25

. 

30. In the case at hand, the claims submitted by CLAIMANT are 

contractual ones. Although CLAIMANT alleges that the retroactive effect given to the 

collective active mechanism adopted in the SRA, concerns an issue under the BIT, said 

issue does not amount to a substantial breach of the ‘FET’ standard of the BIT, as will 

be further demonstrated in § II.1.1 of this Memorandum. 

31. The claims submitted by CLAIMANT are, thus, essentially 

contract claims, for they concern the modification of the bonds’ terms. As such, this 

Tribunal has no jurisdiction over them. 

                                                           
23

 Fouchard/Gaillard/Goldman, p. 28. 
24

 SGS v Pakistan; SGS v Philippines; Jennings/Watts, p. 927. 
25

 Horn/Kröll, pp. 326, 327; SGS v Pakistan; SGS v Philippines; Wena Hotels v Egypt; Joy Mining v 

Egypt. 



PETREN   •        Memorandum for Respondent 
 
 

 
10 

I.3.3. The contract clause prevails over the treaty clause 

32. Albeit it has been effectively demonstrated that the 

arbitration clause of the BIT is inapplicable to the dispute, if for any reason the Tribunal 

decides otherwise, the forum selection clause contained in the bonds shall prevail. 

33. Pursuant to one of international law’s maxim lex generalis 

non derogat lex speciali, a general provision cannot override a specific provision
26

.  

34. In the present case, the arbitration clause is a general 

mechanism in relation to investments - which as was already established does not 

encompass bonds – while the contractual forum selection clause is a special mechanism 

in relation to the particular bonds. 

35. Moreover, BITs are hardly intended to strike down forum 

selection clauses in lawful contracts
27

. Any other understanding would entail rendering 

dispute resolution clauses included in investor-State contracts useless, for there would 

be no point in drafting such clauses if they were to be overridden by the BIT clause. 

36. As a consequence, even if the Tribunal decides that the 

present dispute could also be resolved through arbitration, in view of the principles of 

lex specialis and party autonomy, the forum selection clause contained in the bonds 

shall prevail. 

I.4. THE PCA ARBITRAL TRIBUNAL’S DECISION IS NOT 

BINDING UPON THIS TRIBUNAL  

37. Following the failure of the diplomatic negotiations 

proceeded on the second half of 2001
28

, Corellia commenced arbitral proceedings 

against Dagobah, pursuant to Article 7 of the Corellia-Dagobah BIT, requesting a 

decision on the interpretation issue as to whether sovereign bonds were investments 

within the definition of the Corellia-Dagobah BIT, and whether bondholders of both 

countries were entitled to its standards of protection and to resort to the investor-State 

dispute settlement provision included therein.  

                                                           
26

 Naniwadekar; Wena Hotels v Egypt; Spiermann, pp. 179-211. 
27

 Spiermann, pp. 179-211; Naniwadekar; Wena Hotels v Egypt. 
28

 Uncontested Facts, par. 8. 
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38. On 29 April 2003, the PCA Arbitral Tribunal finally decided, 

by majority, that sovereign bonds were investments within the definition of the Corellia-

Dagobah BIT
29

. Notwithstanding, the dissenting arbitrator presented his opinion, in 

which he held that sovereign bonds could not constitute an investment in accordance 

with the wording of the BIT
30

. 

39. Nevertheless, the decision of the PCA Arbitral Tribunal does 

not have any binding effect on this Tribunal’s decision, who shall, in turn, recognize 

that sovereign bonds do constitute an investment for the purposes of the Corellia-

Dagobah BIT. 

40. First and foremost, it is imperative to highlight that the PCA 

Arbitral Tribunal’s decisions bears no res judicata effect, for it fails to comply with the 

cumulative requirements for its constitutions, commonly named as the “triple identity 

test”. 

41. According to the “triple identity test”, a dispute is the same if 

the “identity of the parties and the identity of the matter in dispute, i.e. the claim and the 

facts of the case on which the claim is based” are given
31

-
32

.  

42. In this sense it is paramount to note that the wording od 

article 7 of the Corellia-Dagobah BIT is rather unclear, failing to determine upon which 

parties the decision rendered under section 7(2) will be binding. Contrariwise, Article 

59 of the Statute of the International Court of Justice expressly provides that “[t]he 

decision of the Court has no binding force except between the parties and in respect of 

that particular case”. As a result, this tribunal must consider that the binding effect 

mentioned on article 7 of the Corellia-Dagobah BIT is only binding between Corellia 

and Dagobah, concerning the obligation assumed by them under the BIT. 

43. Also, given the absence of any rule of stare decisis or binding 

precedent in international arbitration, investors have no legitimate expectation on a 

                                                           
29

 Appendix 2. 
30

 Uncontested Facts, par. 12. 
31

 Frank v. United Airlines; D’Amario v. Butler.  
32

 Kühn/Gantenberg; Benvenuti v Congo. 
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particular interpretation of a treaty term. Hence, each tribunal is free to rely (or not) on 

earlier cases
33

. This is more so when dealing with imprecise treaty terms.  

44. As the ICJ has noted, where the [treaty] parties have used 

generic terms in a treaty, the [treaty] parties necessarily having been aware that the 

meaning of the terms was likely to evolve over time, and where the treaty has been 

entered into for a very long period or is "of continuing duration", the [treaty] parties must 

be presumed, as a general rule, to have intended those terms to have an evolving meaning
34

. 

45. In the same way, CLAIMANT should be deemed to be on 

notice that the meaning of imprecise or 'generic' treaty terms (such as investment) may 

evolve over time or may be interpreted differently by different decision-makers. As it is 

know to the case files, the PCA Arbitral Tribunal’s decision was made over ten years 

ago. Now, CLAIMANT cannot claim a reliance interest on a particular interpretation of 

a treaty even if supported by an alleged arbitral 'precedent'. 

46. The relevance of previous arbitral decisions interpreting BIT 

provisions was aptly summarized by the ICSID tribunal in ADC v. Hungary
35

 in the 

following way: “It is true that arbitral awards do not constitute binding precedent. It is also 

true that a number of cases are fact-driven and that the findings in those cases cannot be 

transposed in and of themselves to other cases. It is further true that a number of cases are 

based on treaties that differ from the present BIT in certain respects”. 

47. In CME v Czech Republic36, the Czech Republic and the 

Netherlands issued 'agreed minutes' containing a 'common position' on the interpretation of 

the treaty. The Czech Republic argued that the minutes were 'binding statements on the meaning 

and application of the Treaty'.
 
Nonetheless, the tribunal took the minutes into account, but it 

did not acknowledge them as binding. Following the understanding of the tribunal on CME v 

Czech Republic approach, an interstate interpretive award would serve as additional evidence 

regarding the meaning of the disputed treaty provision, but would not be binding on 

investor-state tribunals. 

48. As a result, the PCA Arbitral Tribunal’s decisions may at best 

serve as additional evidence regarding its meaning.  

                                                           
33

 Bayindir v Pakistan (The Tribunal agrees that it is not bound by earlier decisions, but will certainly 

carefully consider such decisions whenever appropriate); Kaufmann-Kohler on Arbitral Precedent. 

34
 Costa Rica v Nicar, para 66. 

35
 ADC v Hungary.   

36
 CME v Czech Republic, par. 87-93. 
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49. Hence, this Tribunal must consider that the PCA Arbitral 

Tribunal’s decision has no binding effect on the decision of this Tribunal, who shall, in 

turn, to declare the sovereign bonds are not encompassed by the notion of investment under 

the Corellia-Dagobah BIT. 

II. ARGUMENTS ON THE MERITS 

II.1. RESPONDENT HAS COMPLIED WITH THE FAIR 

AND EQUITABLE TREATMENT STANDARD 

50. On the issue of the alleged breach of the ‘FET’ clause argued 

by Claimant, Respondent submits that: 

i. Art. 2 (2) of the Corellia-Dagobah BIT has to be 

interpreted in light of customary international law which 

requires a minimum standard of treatment for foreign 

investors; 

ii. Respondent has complied with the minimum standard of 

treatment required by customary international law. 

II.1.1. The ‘FET’ standard has to be interpreted in light of 

customary international law 

51. Claimant essentially argues that the Fair and Equitable 

treatment standard has to be interpreted as an autonomous provision, and the Tribunal 

should analyze its content based on the Vienna Convention on the Law of Treaties, 

verifying what is the ‘ordinary meaning’ attributed to the terms.  

52. Nevertheless, such interpretation is not the correct one to 

prevail in the case at hand. The terms ‘fair’ and ‘equitable’ are exceptionally broad, not 

providing any concrete and objective test to establish whether or not a breach has 

occurred. For that reason, an exclusively literal and absolutely autonomous approach 

will often be incomplete, since it will not identity the circumstances in which a breach 

of the ‘FET’ standard can be clearly confirmed, leaving the parties in a true legal 

uncertainty in terms of what conduct is required in order to satisfy the aforementioned 

clause of the BIT
37

. The primary objective of a Bilateral Investment Treaty is to provide 

                                                           
37

 Dugan/ Wallace Jr/ Rubins/ Sabahi, p. 505 
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legal security for the State and the foreign investor regarding their commercial 

relationship. If a purely literal approach was taken, different Tribunals would rule in the 

most varied ways possible, and the purpose of the treaty would not be accomplished
38

.  

53. Hence, Respondent contends that this Tribunal shall analyze 

and interpret the fair and equitable treatment standard in accordance with customary 

international law
39

. This was the understanding adopted by the European Parliament 

concerning the European International Investment Policy
40

. Authors, as well as the 

express language used in certain BIT’s, especially NAFTA, point to the fact that 

customary international law encompasses the minimum standard of treatment obligation 

on the Host State
41

. The minimum standard of treatment requires the Parties to provide a 

minimum level of protection and safety with regard to investments of foreign aliens in 

the host State
42

.  

54. Historically, the minimum standard of treatment only 

comprised very specific situations, in which the State’s treatment of the investor had 

amounted to an outrage, bad faith, to willful neglect of duty, or to an insufficiency of 

governmental action so far short of international standards that every reasonable and 

impartial man would readily recognize its insufficiency
43

. This is indeed a considerably 

restrictive approach. However, the concept of minimum standard of treatment has 

evolved in order to encircle several other situations of flagrant and manifest disregard 

for the investor’s rights
44

.  

55. The current doctrine and practice has determined that the 

minimum standard of treatment has to be read in light of the principle of good faith
45

. 

From this essential principle of international law, three situations of State liability 

emerge: (1) detrimental reliance upon legitimate expectations; (2) regulatory 

transparency, (3) abuse of authority
46

. This situations require that a State must have 
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manifestly and undeniably harmed the fair and equitable treatment standard by 

perpetrating one of the conducts described above.  

56. Respondent thus submits that, in contrast to the abnormally 

broad interpretation suggested by the Claimant, this Tribunal should take a restrictive 

and objective approach to the fair and equitable treatment standard, in accordance with 

the minimum standard of treatment adopted in  customary international law, analyzing 

if any of the situations above effectively occurred in the present case. 

II.1.2. Respondent has complied with the minimum standard of 

treatment 

II.1.2.1. Respondent has complied with Claimant’s legitimate 

expectations regarding its investment 

57. Claimant contends that a breach of Art. 2 (2) of the Corellia-

Dagobah BIT has occurred, essentially because its legitimate expectations were harmed 

by Respondent’s conduct in the restructuring of its sovereign debt. Nevertheless, not all 

of the investor’s expectations will be considered in order to analyze whether or not a 

breach of the ‘FET’ clause has occurred.  

58. In order to accord fair and equitable treatment to its investors 

the State surely has to commit to a stable legal framework and abide by specific 

representations it made directly to the investor, if such undertakings created a legitimate 

and reasonable expectation regarding the investment
47

. Yet, such obligation must be 

interpreted restrictively in light of the minimum standard of treatment and the principle 

of good faith contained in customary international law
48

.  

59. Regarding the requirement of a stable legal framework, the 

Tribunal must bear in mind that, unless a stabilization clause is inserted into the contract 

concluded between the host State and the investor, the State does not abdicate of its 

sovereign right to regulate and legislate under its own jurisdiction
49

. Thus, not every 

change of legal framework will necessarily be regarded as a breach of the ‘FET’ 
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clause
50

. Otherwise, by signing a Bilateral Investment Treaty, the State would be 

fundamentally renouncing its sovereign right to alter the legislator framework of its own 

territory
51

.  

60. Furthermore, the representations relied on by the investor 

must be specific, concrete, and directed towards the investor itself
52

. The investor may 

not rely on subjective hopes and perceptions, or general political statements made by 

government representatives in order to allege a breach of the ‘FET’ standard by the host 

State
53

.  

61. In the present case, no legitimate and reasonable expectations 

of the Claimant were breached by the Respondent. Respondent issued sovereign bonds 

in 2003, in order to complement its revenues for the general State budget
54

. In 2005, 

Claimant purchased the bonds on the secondary market
55

, fully aware that Respondent 

had recently faced an economic crisis, having to impose a major debt restructuring 

process towards the sovereign bonds issued at the time
56

.  

62. In 2008, a global economic crisis emerged, and Respondent 

faced another recession, which compromised its internal revenues to such an extent that 

basic functions of the State were on the verge of collapsing if no measures were taken
57

. 

In light of this situation of emergency, the IMF performed a deal with the Respondent in 

order to financially aid the State and write off some of the outstanding debt, but 

required Dagobah to impose several austerity measures, including a reduction on the 

investment on infrastructure and the restructuring of all sovereign bonds, which 

represented a considerable amount of Respondent’s sovereign debt
58

. 

63. Respondent then, in order to safeguard essential interests of 

its own population, enacted the Sovereign Restructuring Act, completely in accordance 

with its national legislation
59

. I contrast to what Claimant alleges, this cannot be seen as 

an unreasonable and unfair change in Respondent’s legal framework. The SRA 
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complied with all national legislation of the Respondent and was drafted because of the 

exceptional circumstances faced by the Republic of Dagobah due to a global recession 

crisis.  

64. It is important to note that Claimant purchased sovereign 

bonds issued by the Respondent knowing that  Dagobah had already performed a 

debt restructuring procedure after its last economic recession. Furthermore, the rating of 

the bonds at the time the Claimant made the purchase was B+ according to Poor’s 

Standard rating chart
60
, meaning that the sovereign bonds were considered ‘highly 

speculative’ by one of the major international rating agencies
61

. This indicates that 

Claimant was aware that highly speculative bonds came with high risks, but also with 

high profit margins. What Claimant is attempting to do is allocate the risk of purchasing 

speculative bonds to the Respondent, aiming to receive the full amount of the bonds, in 

light of the exceptional circumstances faced by Respondent’s economic recession.  

65. Tribunals and Auhtors specify that investors cannot argue a 

violation of its legitimate expectations in order to rid themselves of all risk attached to a 

commercial activity, especially if the investment was considered highly risky in the 

financial market
62

. Claimant knew that an alteration of the legal framework was 

possible, specifically since no stabilization clause or any other representation suggesting 

that the legal framework of the bonds would not change was incorporated into the 

sovereign bonds issued by Claimant, according to the case files
63

. The alteration in fact 

occurred, being absolutely reasonable in the circumstances faced by the Respondent.  

66. Claimant also alleges that Respondent violated previous 

representations by not providing a stable business framework. In this regard, the 

Tribunal should take into consideration that Dagobah’s government made 

representations as to its “commitment to a more stable economy and financial sector”, 

but nothing was stated in the sense that its sovereign debt would not suffer another 

restructuring in the future
64

. This statement was not made specifically towards the 

Respondent and has to be seen according to the context in which  it was publicized. The 

republic of Dagobah had just surpassed a considerable economic recession and the 

                                                           
60

 PO3, question 31 
61

 Standard and Poor`s bond rating Chart 
62

 Saluka, par. 304 – 305. EDF v Romania, par. 217.  Muchlinski – p. 639 
63

 PO3, question 32 
64

 PO3, question 32; PO2, question 18 



PETREN   •        Memorandum for Respondent 
 
 

 
18 

government wished to attract more foreign investors. However, such statement was not 

directed towards the Claimant and was essentially political, not representing a reliable 

and concrete promise towards the Claimant
65

.  

67. The Respondent did everything in its power to avoid a new 

recession, complying with the recommendations made by the IMF
66

. However, a new 

economic crisis emerged and Respondent had no choice but to restructure its debt
67

. 

Nevertheless, no representations were made towards the Claimant in terms of a new 

debt restructuring. Claimant reiterates that the State of Dagobah has not renounced its 

sovereign powers to legislate and establish the economic policies it deems fit within its 

territory. Thus, if no specific undertakings have been made, impeding Respondent of 

altering its legal framework, consequently restructuring its debt, there can be no 

legitimate expectation of Claimant regarding an absolutely stagnant legal and economic 

framework.  

68. In light of all the facts described above, Respondent contends 

that Claimant’s expectations were not violated by the Respondent.  

II.1.2.2. Respondent has complied with the requirement of 

regulatory transparency and lack of arbitrariness 

69. Under the fair and equitable treatment standard, included 

expressly in Art. 2 (2) of the Corellia-Dagobah BIT, the Parties are required to be 

absolutely transparent regarding the legal and administrative framework governing the 

investment. They are also under an obligation not act abusively in the exercise of their 

rights and powers so as to excessively harm the investor’s prerogatives
68

.  

70. The Tribunal in Waste Management affirmed that there is a 

breach of the FET clause when a conduct attributable to the State “involves a lack of 

due process leading to an outcome which offends judicial propriety—as might be the 

case with a manifest failure of natural justice in judicial proceedings or a complete lack 

of transparency and candor in an administrative process”.
69

 Thus, propriety, fairness and 
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transparency regarding any administrative or judicial procedure is absolutely essential to 

safeguard the fair and equitable treatment of the investor. 

71. In the present case, Claimant sustains that Respondent has 

not complied with this standard in light of the Sovereign Restructuring Act enacted in 

the Republic of Dagobah. Nevertheless, the claim falls short of factual basis to 

constitute a breach of the Corellia-Dagobah BIT.  

72. When facing an economic crisis of global proportions, 

Respondent complied with the IMF’s recommendations and enacted a Sovereign 

Restructuring Act
70

, which contained merely the procedure concerning the exchange 

offer, directed to all bondholders, concerning the sovereign bonds issued by Respondent 

in 2003
71

.  

73. During the drafting of the SRA, Respondent frequently 

consulted the IMF and informed all bondholders, through an official website, of the on-

going draft, publishing different versions of the text consistently
72

. Hence, there can be 

no allegation as to the transparency of the proceedings, since the bondholders were 

informed, at all times, of the terms of the Sovereign Restructuring Act and its legal 

consequences.  

74. After the enactment of the SRA by the Congress of the 

Republic of Dagobah, Respondent consulted a committee representing the owners of 

approximately 50% of the aggregate nominal value of the bonds that would be affected 

before making the offer of 29 November 2012
73

. Invitation to participate in the 

restructuring process was published on the relevant government agencies’ webpages as 

per SRA and required bondholders to declare their intent to do so within three working 

days from the date of publication, in order to be eligible members of the consultative 

committee. Claimant missed the aforementioned deadline, not being eligible to 

participate in the drafting of the offer
74

.  

75. When the exchange offer was effectively made, altering 

certain terms of the original bonds, 85% of the aggregate nominal value of all 
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outstanding bonds expressly agreed to the offer and the new bonds were properly 

issued
75

. Thus, Respondent did not act arbitrarily towards Claimant. Respondent was 

absolutely transparent in the process of drafting the SRA and the exchange offer, 

properly consulting a committee of bondholders that would be affected by the measures. 

The absolute majority of bondholders duly accepted the offer, which was reasonable 

and fair considering the circumstances.  

76. Furthermore, the SRA was deemed constitutional by the 

courts in Dagobah
76

. It is clear the in the present case, there was no denial of justice, 

lack of transparency or arbitrariness in Respondent’s conduct.  

II.1.2.3. Respondent has not failed to comply with its contractual 

obligations 

77. Claimant argues that Respondent has breached the 

contractual instrument purchased by the Claimant. Several Tribunals have previously 

ruled that a mere breach of contract does not imply a breach of a BIT, it is necessary for 

the treaty to contain what authors call an ‘umbrella clause’
77

. An umbrella clause is a 

provision in bilateral investment treaty that encourages and guarantees the observance 

of undertakings assumed by the host state towards the investor. These clauses are 

referred to as ‘umbrella clauses’ because they bring contractual and other commitments 

under the treaty’s protective umbrella
78

. 

78. Such clauses usually refer to the need for both parties to 

observe any obligations it may have entered into with regards to the investments. 

Nonetheless, such clause does not exist in the Corellia-Dagobah BIT. None of the 

provisions contained in the aforementioned treaty refer to an obligation of the State to 

comply with any undertakings it might have concluded with the investor, bringing a 

breach of contract to the protective scope of the BIT.  

79. Hence, even if this Tribunal found that Respondent had 

committed a breach of contract, this would not be considered a breach of the BIT, since 

no umbrella clause was inserted in its legal text. 
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II.1.2.4. Respondent has acted in good faith towards Claimant 

80. Finally, it is essential to note that, under customary 

international law, the parties are required to act in good faith, especially in light of an 

‘FET’ provision inserted in the contract
79

. Arbitral Tribunals have consistently 

confirmed that the principle of good faith is indeed inherent to the fair and equitable 

treatment standard
80

. The good faith principle requires the State not to intentionally 

inflict damage to the investor’s right without proper justification
81

.  

81. In the present case, Respondent has acted with the utmost 

good faith in its relationship with Claimant and all other investors. Respondent faced an 

outstanding debt crisis caused by a global recession period. According to 

recommendations issued by the IMF, Respondent imposed several austerity measures, 

reduced investment in the country’s infrastructure and several other essential services, 

but these policies were not enough to generate enough revenue to pay for all its 

sovereign debt
82

. Several essential functions and services of the State were on the verge 

of collapsing, leaving Respondent with no other choice but to restructure its sovereign 

debt.  

82. In light of the circumstances, Respondent enacted a 

Sovereign Restructuring Act, publishing the different version of the text in its official 

website so that all investors would be aware of the current legal situation regarding their 

investments
83

. In the restructuring process, Respondent formed and consulted a 

committee of all interested investors, in order to draft an exchange offer that would 

balance the interests of both parties involved
84

.  

83. It is clear in the present case that Respondent made 

everything in its power to mitigate Claimant’s losses in light of the economic recession 

faced by the Republic of Dagobah, acting, at all times, with good faith.  
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II.2. RESPONDENT HAS NOT TAKEN UNREASONABLE OR 

DISCRIMINATORY MEASURES TOWARDS 

CLAIMANT’S INVESTMENT 

84. Claimant argues that Respondent has also breached Art. 2 (2) 

of the Corellia-Dagobah BIT by taking unreasonable measures towards Claimant’s 

investment. Such provision determined that the parties shall not impair foreign 

investment by unreasonable or discriminatory measures the management, maintenance, 

use, enjoyment or disposal of investment in its territory of nationals of the other Party
85

. 

85. Primarily, on must specify what is the objective content of 

the terms ‘unreasonable’ and ‘discriminatory’ in the context of the BIT. The Ordinary 

meaning of the term ‘unreasonable’, according to the interpretation criteria set in Art. 31 

(1) the Vienna Convention on the Law of Treaties, would be irrational; foolish; unwise; 

absurd; silly; preposterous; or senseless. Professor Reinisch elaborates on such ordinary 

meaning, clarifying that the standard is closely connected with the principle of due 

process and proposing a concrete test to determine if there has been a breach of such 

standard: if there is a justification provided by the State concerning the measures 

adopted towards the investment, and that motivation is in accordance with a legitimate 

policy of the State, then it will not have acted arbitrarily
86

. This was the approach 

adopted by the Tribunal in National Grid Public Limited Company v Argentina, which 

declared that “the plain meaning of the terms “unreasonable” and “arbitrary” is 

substantially the same in the sense of something done capriciously, without reason”
87

.  

86. Respondent, in the present case, has not acted arbitrarily or 

unreasonably towards the Claimant. The measures taken regarding the sovereign bonds 

purchased by the latter were motivated and Claimant was fully aware of the reason why 

the debt restructuring occurred. A global recession that deeply harmed Dagobah’s 

economy damaged Respondent’s abilities to generate enough revenues for its budget 

and Respondent could not pay the entirety of its sovereign debts without compromising 

basic functions of the State
88

. This justification also aimed at safeguarding a legitimate 

policy of the State, namely the protection of essential services to be provided by the 
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State to the population of the Republic of Dagobah
89
. Respondent’s economy and 

fundamental services to the citizens were on the verge of collapsing, thus the measures 

taken, which did not substantially harm Claimant’s rights, since the latter maintained 

70% of the profitability of its investment
90

.  

87. Moreover, Respondent has not acted in a discriminatory 

manner towards Claimant’s investment. A discriminatory treatment is often verified 

when the State confers different treatment to investors in similar circumstances
91

. The 

Tribunal in Metalpar v Argentina determined that in order for a conduct to be 

considered arbitrary, there must be a differentiation in the treatment accorded to the 

investor as compared to similar investors in the host State.  

88. In this case, the debt restructuring affected all investors who 

had purchased sovereign bonds issued by The Republic of Dagobah equally
92

. The offer 

exchange offer made by Respondent in accordance with the SRA, provided for the 

issuance of new bonds to all bondholders with the exact same value and identical 

clauses. Hence, Respondent acted absolutely reasonably given the circumstances.  

II.3. EVEN IF THE TRIBUNAL UNDERSTANDS THAT A 

BREACH OF THE BIT HAS OCCURRED, RESPONDENT IS 

EXEMPT FROM LIABILITY 

89. Respondent contends that, even if this Tribunal understand 

that a breach of Art. 2 (2) of the Corellia-Dagobah BIT has occurred, Respondent would 

be exempted in light of Art. 6 of the aforementioned treaty interpreted in consonance 

with the ILC Articles on State Responsibility for Internationally Wrongful Acts. In light 

of Art. 25 of such document, Respondent asserts that: 

i. Respondent faced a grave and imminent threat to 

essential security interests 

ii. The measures taken when the economic crisis emerged 

were the only means available to safeguard Respondent’s 

essential security interests 
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iii. Respondent did not contribute to the State of necessity 

II.3.1. Respondent’s responsibility has to be seen in accordance 

with the ILC Articles 

90. Art. 6 (2) of the Corellia-Dagobah BIT proclaims that 

nothing in the Treaty shall be construed to preclude a Party from applying measures that 

are necessary for the fulfillment of its obligations with respect to the maintenance or 

restoration of international peace or security, or the protection of its own essential 

security interests
93

. 

91. The provision above encompasses an exemption from a treaty 

breach in case the measures adopted by the party were imperative, considering its state 

of necessity. The Tribunal in Gabčíkovo-Nagymaros Project, ruled that the state of 

necessity defense in the context of international investment was incorporated as 

customary international law and shall be interpreted according to its standard. It also 

declared that the customary international law standard regarding necessity was 

elaborated thoroughly in the ILC Articles on State Responsibility for Internationally 

Wrongful Acts
94

. Such instrument was also utilized by several Tribunals when a clause 

inserted in a BIT did not contain concrete and objective definitions of what “necessity” 

or “essential security interests” were, such as the clause addressed above
95

.  

92. In this issue, Art. 25 of the ILC Articles
96

 prescribes that:  

1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a 

grave and imminent peril; and 

 (b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a 

whole.  

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if:  
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(a) the international obligation in question excludes the possibility of 

invoking necessity; or (b) the State has contributed to the situation of 

necessity. 

93. It is Respondent’s submission that all the requirements cited 

above were fulfilled and Respondent indeed faced a State of emergency that threatened 

its essential security interests.  

II.3.2. Respondent suffered a grave and imminent threat to an 

essential security interest 

94. Tribunals have declared that, in principle, an economic crisis 

of considerable proportions can give rise to a plea of necessity
97

. If a society adopts free 

market capitalism as its economic system, financial stability is essential in order to 

protect and provide fundamental services and guarantees to the population.  

95. In the case at hand, Respondent undoubtedly faced an 

economic recession that deeply reduced the country’s abilities to provide basic services 

to its citizens. Several functions of the State were on the verge of being compromised, 

harming the rights and interests of the citizens of The Republic of Dagobah
98

. The basic 

functions of the State, necessary to ensure a decent standard of living and social stability 

for the entire nation constitute essential security interests in the context of the ILC 

Articles.  

96. Furthermore, such essential security interests were confronted 

by a grave and imminent peril. After the 2008 global economic crisis, Respondent had 

to considerably reduce its investment in infrastructure, and impose a variety of austerity 

measures, following the IMF’s recommendations. Several demonstrations erupted, 

along with a flagrant social unrest in major cities of Dagobah
99

. There were large-scale 

dismissals, causing the unemployment rate to increase substantially up to 10.9%. The 

inflation rates also skyrocketed
100

. Respondent was indeed on the verge of an economic 

collapse along with a threat of profound social instability.  

97. The Tribunal in LG&E, when analyzing the economic crisis 

faced by Argentina in the    0’s, declared that an economic crisis constituted a grave 
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and imminent peril to the country’s essential security interests. Especially in light of the 

evidence presented, indicating that Argentina’s GDP had suffered a major decrease, 

private consumption dropped dramatically, consequently causing a drop in prices for 

domestic goods. These factors indicate that the crisis was severe and excused the party 

from a BIT breach in light of the state of emergency verified in the host State.  

98. Respondent’s situation, as described above, is inherently 

similar to the one described in LG&E, configuring a grave and imminent threat to the 

State’s essential security interests. The first requirement of the ILC Articles on State 

Responsibility is thus fulfilled.  

II.3.3. The measures taken regarding the debt restructuring 

were the only means available for Respondent to guard 

its essential security interests 

99. It is also indicated that in order for a State to invoke the 

defense of necessity, the measures taken when facing a threat to an essential security 

interest must have constituted the only means available to safeguard such vital interest. 

Nevertheless, a strict approach cannot be adopted in such a case. When facing an 

imminent threat, it is unquestionable that a State will always have more than one 

initiative to be taken. Limiting the interpretation to the mere existence of another course 

of action would render the application of this provision impossible in most cases
101

.  

100. The LG&E Tribunal rightfully determined the issue of ‘only 

means available’ by focusing on the nature of the crisis rather than on the specific steps 

taken in response to the situation. Thus, it concluded that an economic recovery package 

was the only means available to respond to the crisis. The fact that there may have been 

other ways to create the package did not negate the fact that an across-the-board 

response was necessary.  

101. Professor Reinisch suggests that the more appropriate 

approach in the realm of economic emergencies ‘would probably have to incorporate 

considerations of adequacy and proportionality’, verifying if the measures taken by the 

host State were proportional in light of the depth and severity of the recession
102

. A 
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proportionality analysis would preserve the availability of the defense without negating 

the gate-keeping nature of the condition. 

102. Respondent complied with the standard enunciated in the 

case described above. In light of a global economic recession that manifestly 

destabilized Respondent’s economy, Respondent had no other means but to enact an 

economic package, which, in this case, consisted in austerity measures and a sovereign 

debt restructuring in view of the fact that Respondent’s debt had reached unsustainable 

levels. This was the analysis and recommendation of the IMF of the crisis faced by 

Dagobah. Respondent’s measures were also proportional and adequate considering the 

circumstances, since the sovereign debt restructuring did not substantially harm 

Claimant’s rights, sine the latter maintained 70% of the value of its initial investment
103

. 

Respondent also reduce its investment in infrastructure, imposed several austerity 

measures and was granted a bailout package by the IMF
104

. Respondent’s actions were 

proportional to the depth of the economic recession, essentially preserving Claimant’s 

interest regarding its investments. Therefore, the requirement concerning ‘the only 

means available’ to safeguard essential security interests has been fulfilled by the 

Respondent.  

II.3.4. Respondent has not impaired essential interests of the 

other State or the international community as a whole 

103. In order to address this specific requirement, the Tribunal has 

to consider the purpose and objective of the BIT. A Bilateral Investment Treaty is 

generally concluded with the intent of promoting investment and providing security for 

foreign investors. Therefore, there will be an impairment of the interests of other States 

when the consequences of the breach of the BIT are so profound that they completely 

undermine the protection of the investment.  

104. In the present case, Respondent did not impair an essential 

security interest of the State or the International Community since the sovereign 

restructuring act and the following exchange offer did not substantially harm the 

interests of the investors or the other party to the BIT. The foreign investors kept 70% 
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of the net value of the sovereign bonds purchased
105

 and no discrimination with regards 

to foreign investors can be verified in the present case. Several Tribunals took a similar 

approach, declaring that measures taken to circumvent an economic crisis did not 

constitute an impairment in the context of Art. 25 of the ILC Articles.  

II.3.5. Respondent has not contributed to the state of necessity 

105. The commentary on Art. 25 of the ILC Articles specifies that 

the State’s contribution to the state of necessity of emergency must be substantial and 

not merely incidental or peripheral to establish a preclusion of the defense of 

necessity
106

.  

106. After the first crisis faced by Dagobah, Respondent followed 

recommendations issued by the IMF, and financial indicators were showing positive 

signs, demonstrating that Dagobah’s economy was recovering stabilizing
107

. 

Nevertheless, in less than 10 years after the initial crisis emerged, a global recession 

manifestly harmed all nations’ economic stability, causing several countries to suffer 

the consequences
108

. Thus, the crisis that caused the state of necessity faced by the 

Respondent arose substantially from a decrease in investment. Respondent was then 

unable to fully pay its sovereign debt, represented by the sovereign bonds issued and 

purchased by private investors. A sovereign debt restructuring act was then necessary to 

cope with the consequences of such global economic crisis. 

107. Respondent does not contest the fact that some omissions of 

the Republic of Dagobah might have influenced the severity of the crisis such as the 

issue of tax evasion. But this cannot be considered the major factor that directly caused 

the State of Necessity. As previously stated, even with the incidental and minimal issue 

of tax evasion, Dagobah’s economy was functioning fairly well after 2001 and indicated 

an acceptable growth and stability, which attracted foreign investors. However, the state 

of necessity only emerged after the 2008 international economic recession, which was 

the immediate and direct cause of the threat to Respondent’s essential security interests. 

Therefore, the requirements of Art. 25 were fulfilled by the Respondent.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
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III. REQUEST FOR RELIEF 

108. In light of the above submissions, this counsel for 

RESPONDENT respectfully requests this Tribunal to declare and adjudge, while 

dismissing all CLAIMANT’s contrary requests and submissions, that:  

I. The Tribunal does not have jurisdiction to decide the dispute hereby submitted;  

Alternatively, 

II. The UNCITRAL decision administered by the PCA shall not be considered by 

this Tribunal; 

In case it decides it has jurisdiction, 

III.  Respondent has not breached Art. 2 of the Corellia-Dagobah BIT;  

Subsidiarily, 

IV.  Respondent is exempt from providing compensation for an alleged breach of the 

BIT; and 

V. CLAIMANT is entitled to restitution by RESPONDENT of all costs related to 

these proceedings. 

 

                                                                 

20 September 2014. 
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