
 

ARBITRATION INSTITUTE 

OF THE STOCKHOLM CHAMBER OF COMMERCE 

 

 

CALRISSIAN & CO., INC 

(CLAIMANT) 

V. 

FEDERAL REPUBLIC OF DAGOBAH 

(RESPONDENT) 

 

CASE NO. 00/2013 

 

 

 

MEMORIAL FOR THE RESPONDENT 

 

 

 

 

 

 

 

 

Team Schwebel 

Seventh Annual Foreign Direct Investment  

International Moot Competition 

 



Memorial for Respondent - Team Schwebel 

 

 i 

TABLE OF CONTENTS 

  

Table of Contents ............................................................................................................................. i 

Table of Authorities ........................................................................................................................ ii 

Table of Legal Sources .................................................................................................................. iv 

Statement of Facts ........................................................................................................................ viii 

Summary of Argument ................................................................................................................... x 

Argument ........................................................................................................................................ 1 

Part One: Jurisdiction of the Tribunal ............................................................................................. 1 

I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION..................................................... 1 

A. Sovereign bonds are not an investment under the express language of Article 1. .......... 1 

B. Sovereign bonds lack the characteristics of investment as required by Article 1 ........... 2 

II. THE PCA DECISION HAS NO BINDING EFFECT ON THIS TRIBUNAL. ................... 7 

C. PCA decision only binds the state parties bringing the claim under Article 7. .............. 7 

D. The PCA decision is nonbinding since Article 7 only allows for the resolution of 

concrete disputes concerning the “interpretation or application” of the BIT. ........................ 9 

E. The PCA decision is nonbinding as it does not constitute an “authentic interpretation” 

capable of amending the treaty. ............................................................................................ 10 

III.THE PCA DECISION IS NOT PERSUASIVE AUTHORITY. ......................................... 11 

A. The PCA decision is unpersuasive given the differences between this dispute and the 

dispute before the PCA tribunal. ........................................................................................... 12 

B. The PCA decision is unpersuasive given its divisive nature. ....................................... 13 

IV. THE FORUM SELECTION CLAUSE IN THE SOVEREIGN BONDS PRECLUDES 

THIS DISPUTE FROM BEING HEARD BY THIS TRIBUNAL ..................................... 14 

A. This dispute falls out of the scope and protection of the BIT ....................................... 14 

B. Even if the claims were to fall within the scope of the BIT, the plain meaning of 

Article 8 does not give this Tribunal jurisdiction over the bonds ......................................... 16 

C. There is no umbrella clause conferring jurisdiction over contractual disputes to this 

Tribunal ................................................................................................................................. 17 

Part Two: Merits ........................................................................................................................... 19 

I. RESPONDENT DID NOT VIOLATE ARTICLE 2 OF THE BIT ..................................... 19 

A. Article 2 is only triggered by egregious state conduct that violates international law . 19 

B. The debt restructuring undertaken by Respondent was reasonable and fair ................. 21 

II. ARTICLE 6 OF THE BIT PERMITS RESPONDENT’S ACTIONS................................. 29 

A. Article 6 of the BIT authorized Respondent's actions for the protection of its own 

essential security interests ..................................................................................................... 29 

B. Even under the narrow definition of necessity in customary international law, the 

sovereign debt crisis created a state of necessity .................................................................. 33 

C. Regardless of a finding of necessity, Respondent has no obligation to compensate .... 36 

Prayer for Relief ............................................................................................................................ 38 

 



Memorial for Respondent - Team Schwebel 

 

 ii 

TABLE OF AUTHORITIES 

TREATISES AND BOOKS 

Dolzer & 

Schreuer 

Principles of International Investment Law 

Rieter et. al. Eva Rieter and Henri de Waele, Evolving Principles of International Law 

(2012). 

Rios-Herran Roberto Rios-Herran, The Principle of Good Faith in the Law of the World 

Trade Organization, in JUSTICE IN PARTICULAR: FESTSCHRIFT IN HONOUR OF 

PROFESSOR P. J. KOZYRIS (2007). 

Schreuer Christoph Schreuer, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW (2008). 

Weeramantry J. Romesh Weeramantry, TREATY INTERPRETATION IN INVESTMENT 

ARBITRATION (2012). 

 

ARTICLES AND PUBLICATIONS 

Blackmun and 

Mukhi 

J. Blackmun and R. Mukhi, The Evolution of Modern Sovereign Debt 

Litigation: Vultures, Alter Egos, and other Legal Fauna, 73 Law and 

Contemp. Probs (2010). 

Brock E. Brock, Dagobah’s Economic Crisis in the Context, Global Financial 

Herald, (2011). 

Federal 

Reserve Bank 

of New York 

Federal Reserve Bank of New York, Statement Regarding Meeting on Credit 

Derivatives (2005). 

FRED 

Economic Data  

The Federal Reserve Bank of St. Louis, FRED Economic Data: Real Gross 

Domestic Product, (2014). 

Hull John Hull, The relationship between credit default swap spreads, bond yields, 

and credit rating announcements, J. of Banking and Finance, Vol 28, Iss. 

(2011). 

Krueger Anne Krueger, A new Approach to Sovereign Debt Restructuring, speech 

transcript (2002). 

Moore Elaine Moore, Sovereign Debt Plan Takes on Holdouts, The Financial Times 

(2014). 

OECD Interpretation of the Umbrella Clause in Investment Agreements, OECD 

Working Papers on International Investment, No. 2006/3 (2006) 

Packer and 

Chamaree 

Frank Packer and Suthiphongchai Chamaree, Sovereign Credit Default 

Swaps, Bank for International Settlements (BIS) Quarterly Review (2003).  

Pan and 

Singleton 

Jun Pan and Kenneth Singleton, Default and Recovery Implicit in the Term 

Structure of Sovereign CDS Spreads, The Journal of Finance, Vol. LXIII, No. 

5 (2008). 

Potesta Michele Potestà, Legitimate Expectations in Investment Treaty Law: 

Understanding the Roots and the Limits of a Controversial Concept, ICSID 

Review (2013). 

Schreuer Christopher Schreuer, Fair and Equitable Treatment in Arbitral Practice, 6 

Journal of World Investment and Trade 356 (2005). 

Standard and Standard and Poor’s, What do the letter ratings mean?, (2014). 



Memorial for Respondent - Team Schwebel 

 

 iii 

Poor’s 

The Wall Street 

Journal 

Jon Hilsenrath, Worst Crisis Since '30s, With No End Yet in Sight, THE WALL 

STREET JOURNAL, Sept. 18, 2008. 

Tomz and 

Wright 

Michael Tomz and Mark Wright, Empirical Research on Sovereign Debt and 

Default, Annual Review of Economics, Annual Reviews, vol. 5(1) (2013).   

Walde Thomas W. Wälde, The ‘Umbrella’ (or Sanctity of Contract/Pacta sunt 

Servanda) Clause in Investment Arbitration: A Comment on Original 

Intentions and Recent Cases, 1 Transnat’l Dispute Management (2004). 

Waibel 

 

Michael Waibel, Opening Pandora's Box: Sovereign Bonds in International 

Arbitration 101 AJIL No. 4 (2007). 

Weinschelbaum 

and Wynne 

FedericoWeinschelbaum and Jose Wynne, Renegotiation, Collective Action 

Clauses and Sovereign Debt Markets, J. of Intl. Economics 67 (2005). 

Willem te 

Velde 

Dirk Willem te Velde, Briefing Paper 54 – The global financial crisis and 

developing countries: taking stock, taking action, Overseas Development 

Institute (2009). 

  



Memorial for Respondent - Team Schwebel 

 

 iv 

TABLE OF LEGAL SOURCES 

ARBITRAL DECISIONS 

Abaclat Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case No. 

ARB/0715, Decision on Jurisdiction and Admissibility (4 August 2011).  

 

ADF ADF Group Inc. v. United States, ICSID Case No.  

ARB (AF)/00/1 (9 January 2003). 

AES AES Corporation v. Argentine Republic, ICSID Case No. ARB/02/17, 

Decision on Jurisdiction (26 April 2005). 

Ambiente Ambiente Ufficio S.p.A. v. Argentine Republic, ICSID Case No. ARB/08/9, 

Award (16 January 2014). 

Amco 

(Annulment) 

Amco Asia Corporation v. Indonesia, ICSID Case No. ARB/81/1, Award (20 

November 1984). 

Aucoven 

 

Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of 

Venezuela, (Decision on Jurisdiction), ICSID Case No. ARB/00/5 (Sept. 27, 

2001). 

Canadian 

Cattlemen 

Canadian Cattlemen for Fair Trade v. United States, NAFTA, Award on 

Jurisdiction, (28 January 2008). 

CME CME Czech Republic B.V. v. Czech republic UNCITRAL (Mar. 14, 2003). 

CMS CMS Gas Transmission Co. v. Republic of Argentina, ICSID Case 

No.ARB/01/08, Decision on Objections to Jurisdiction (17 July 2003). 

Continental 

Casualty 

Continental Casualty Company v. Argentine Republic, ICSID Case 

No.ARB/03/9 (5 September 2008). 

Duke Energy Duke Energy v. Ecuador, ICSID Case No. ARB/04/19, Award (18 August 

2008). 

EDF EDF v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009). 

El Paso 

(Jurisdition) 

El Paso Energy International Company v. Argentine Republic, ICSID Case 

No. ARB/03/15, Decision on Jurisdiction (27 April 2006). 

Enron  Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID 

Case No.ARB/01/3 (United-States/Argentina BIT), Award (22 May 2007). 

Enron 

(Annulment) 

Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID 

Case No.ARB/01/3 (United States-Argentina BIT), Annulment Proceeding 

(30 July 2010). 

Eureko Eureko v. Poland, ad hoc arbitration, Partial Award and Dissenting Opinion 

(19 August 2005). 

GAMI GAMI Investments Inc. v. Mexico, UNCITRAL (NAFTA), Final Award (15 

November 2004). 

Glamis Glamis Gold, Ltd. v. United States, UNCITRAL Rules (NAFTA) (8 June 

2009). 

Gould 

Marketing 

Gould Marketing, Inc., Iran-U.S. Claims Tribunal (27 July 1983). 

Klökner 

(Annulment) 

Klökner Industrie-Anlagen GmbH v. Cameroon, ICSID Case No. ARB/81/2, 

Decision on Annulment (3 May 1985). 

LG&E LG&E v. Argentina, ICSID Case No. ARB/02/1, Award  



Memorial for Respondent - Team Schwebel 

 

 v 

(25 July 2007). 

Lanco Lanco International Inc. v. Argentine Republic, ICSID Case No. ARB/97/6, 

Preliminary Decision on Jurisdiction (8 December 1998). 

LESI Depenta LESI Depenta v. Algeria, ICSID Case No. ARB/03/08, Decision on 

Jurisdiction (12 November 2008). 

Loewen Loewen Group, Inc. and Raymond Loewen v. United States, ICSID Case 

No.ARB(AF)/98/3 (NAFTA) (26 June 2003). 

Malaysian 

Historical 

Salvors 

Malaysian Historical Salvors v. Malaysia (Award on Jurisdiction), ICSID 

Case No. ARB/05/10 (May 17, 2007). 

Metalclad Metalclad Corp. v. United Mexican States, ICSID Case No.ARB(AF)/97/1, 

(NAFTA) Award (30 August 2000). 

Methanex 

(Final Award) 

Methanex Corporation v. United States, UNCITRAL (NAFTA), Final Award 

(3 August 2005). 

MINE 

(Annulment) 

Maritime International Nominees Establishment v. Guinea, ICSID Case No. 

ARB/84/4, Decision on Annulment (22 December 1989). 

Mitchel 

(Enforcement 

Stay) 

Mitchell v. Congo, ICSID Case No. ARB/99/7, Decision on the Stay of 

Enforcement (30 November 2004). 

Neer LFH Neer and Pauline Neer (United States v. Mexico) (1926) 4 RIAA 60. 

Nobel Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 (12 October 

2005).  

Pac Rim 

(Jurisdiction) 

Pac Rim Cayman LLC v. El Salvador, ICSID Case No. ARB/09/12, Decision 

on Respondent’s Jurisdictional Objections (1 June 2012). 

Parkerings Parkerings-Compagniet AS v Lithuania, Award on jurisdiction and merits, 

ICSID Case No ARB/05/8, IIC 302 (14th August 2007). 

Plama 

(Jurisdiction) 

Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, 

Decision on Jurisdiction (8 February 2005). 

Pope & Talbot Pope & Talbot, Inc. v. Canada, NAFTA-UNICTRAL, Interim Award (26 

June 2000). 

PSEG PSEG Global Inc. & Konya Ilgin Elektrik Uretim ve Ticaret Ltd. Srketi v. 

Turkey, ICSID Case No.RB/02/5, Award and Annex (19 January 2007). 

Salini Salini Costruttori S.p.A. v. Kingdom of Jordan, ICSID Case No. ARB/02/13, 

Decision on Jurisdiction (9 November 2004). 

Saipem 

(Jurisdiction) 

Saipem S.P.A. v. Bangladesh, ICSID Case No. ARB/05/7, Decision on 

Jurisdiction (30 June 2009). 

Saluka Saluka v. Czech Republic, UNCITRAL Rules, Partial Award, (17 March 

2006). 

S.D. Meyers 

(Partial 

Award) 

S.D. Myers, Inc. v. Canada, UNCITRAL (NAFTA), First Partial Award (13 

November 2000). 

Sempra Sempra Energy v. Argentina, ICSID-Case-No.ARB/02/16, Award (28 

September 2007). 

SGS v. 

Phillipines 

SGS Société Générale de Surveilance SA v. Philippines, ICSID Case No. 

ARB/02/6, Decision on Objection to Jurisdiction (29 January 2004). 



Memorial for Respondent - Team Schwebel 

 

 vi 

SGS v. 

Pakistan 
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STATEMENT OF FACTS 

1. Claimant is a hedge fund incorporated in, and in accordance with the laws of, the Corellian 

Republic.1 In 2005, Claimant acquired a number of sovereign bonds on a secondary market 

issued by Respondent.2  

2. In early 2001, Respondent faced an unsustainable debt burden and economic crisis.3 With the 

assistance of the World Bank’s Debt Reduction Facility and the IMF, Respondent executed a 

debt restructuring and exchange offer.4 In response, the State of Corellia asked the Permanent 

Court of Arbitration (PCA) to find that the BIT signed between Corellia and Dagobah 

protected holders of sovereign bonds issued by Dagobah. 5  The PCA Arbitral Tribunal 

decided that those sovereign bonds were investments within the meaning of the BIT.6 

3. In 2010, Respondent suffered an economic recession as a consequence of the 2008 global 

financial crisis.7 The IMF recommended a new sovereign debt restructuring, requiring it as a 

condition of facilitating an international bailout supported by several States.8 In consultation 

with the IMF, Respondent drafted the Sovereign Restructuring Act (SRA).9 On 28 May 2012, 

Respondent enacted the SRA, which applied to all bonds governed by Dagobah law and 

provided that a qualified majority of 75% of the aggregate nominal value of all bonds 

governed by domestic law could modify the terms of the bonds.10 This modification would 

then bind all bondholders.11 Through invitations posted on government agency websites, 

Respondent offered bondholders the opportunity to participate in the restructuring process.12 

Claimant did not respond in the timeframe given to be included in the consultative 

committee.13 

                                                 
1 Request for Arbitration ¶2. 
2 Id.; Procedural Order ¶11. 
3 Facts ¶4.  
4 Id. ¶4, 13. 
5 Id. ¶8-9. 
6 Id. ¶11. 
7 Id. ¶14. 
8 Id. ¶15-16. 
9 Procedural Order ¶21. 
10 Facts ¶18.  
11 Id. 
12 Procedural Order ¶35. 
13 Id. 



Memorial for Respondent - Team Schwebel 

 

 ix 

4. On 29 November 2012, in accordance with the SRA, Respondent offered bondholders the 

option to exchange the original bonds for new ones worth approximately 70% of the value of 

the original bonds.14 Claimant refused to participate in the exchange offer.15 Bondholders 

representing more than 85% of the aggregate nominal value, more than the requisite 

majority, agreed to participate in the exchange offer.16 On 12 February 2013, all bonds were 

exchanged for new bonds in terms provided by the exchange offer.17 

5. The new bonds are governed by the law of the Kingdom of Yavin and include collective 

action clauses (CACs), which require bondholders to gather at least 20% of the nominal 

value of the issue in order to initiate any legal action.18 

 

 

 

 

 

  

                                                 
14 Facts ¶18.  
15 Request for Arbitration ¶5. 
16 Facts ¶19. 
17 Id. 
18 Id., ¶21. 
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SUMMARY OF ARGUMENT 

6. JURISDICTION: The Tribunal has jurisdiction ratione voluntatis, ratione personae, and 

ratione materiae over the current dispute concerning Claimant’s sovereign bonds. The 

Tribunal’s jurisdictional analysis should consider the 2002 PCA Arbitral tribunal’s decision 

as a binding interpretation of Article 1 of the BIT. The decision is binding under the text of 

Article 7 of the BIT and as an authentic interpretation of Article 1 of the BIT. 

7. If it is not a binding interpretation, the PCA decision is a highly persuasive interpretation of 

the proper scope of the definition of investment within Article 1 of the BIT. The decision is 

highly persuasive given the substantial similarities between the current dispute and the 

previous dispute before the PCA tribunal, the character of the decision as a product of state-

to-state arbitration, and due to the importance of ensuring the consistency between arbitral 

awards to protect the legitimate expectations of states and investors. 

8. The forum selection clause in the sovereign bonds precludes this dispute from being heard by 

this Tribunal. This dispute falls outside the scope and protection of the BIT. Even if the 

claims were to fall within the scope of the BIT, the plain meaning of Article 8 does not give 

this Tribunal jurisdiction over the bonds. There is no umbrella clause conferring jurisdiction 

over contractual disputes to this Tribunals. 

9. MERITS: Respondent did not violate Article 2 of the BIT. Article 2 is only triggered by 

egregious conduct that violates international law. The debt restructuring undertaken by 

Respondent was reasonable and fair. 

10. Regardless, Article 6 of the BIT permits Respondent’s actions. Article 6 of the BIT 

authorized Respondent’s actions for the protection of its own essential security interests. 

Even under the narrow definition of necessity in customary international law, the sovereign 

debt crisis created a situation of necessity. Regardless of a finding of necessity, Respondent 

has no obligation to compensate. 
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ARGUMENT 

PART ONE: JURISDICTION OF THE TRIBUNAL 

 

I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION 

11. The Tribunal does not have jurisdiction over the claim since Claimant’s sovereign bonds are 

not a covered investment under Article 1 of the BIT. According to the Vienna Convention on 

the Law of Treaties (“VLCT”),  “[a] treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose.”19 Under this analysis, the Tribunal lacks jurisdiction to hear 

the claim since Claimant’s “sovereign bonds” are not expressly covered under the ordinary 

meaning of Article 1 (A.). Additionally, the tribunal cannot imply that the parties intended to 

protect sovereign bonds under Article 1 (B.) 

A. Sovereign bonds are not an investment under the express language of Article 1.  

12. The Tribunal lacks jurisdiction since “sovereign bonds” are not an eligible investment under 

Article 1. Under the VLCT, treaty interpretation “must be based above all upon the text” 20 as 

the text is “presumed to be the authentic expression of the intentions of the parties.” 21 

Looking at Article 1 in its ordinary meaning, the Tribunal should conclude that the lack of an 

express reference to sovereign bonds represents a “deliberate choice”22 by the treaty parties 

to exclude this form of investment from Article 1.  

13. Dolzer and Schreuer stress that “[t]reaty-based definitions are usually drafted in an elaborate 

manner”23 and this is reflected in Article 1 of the Corellia-Dagobah BIT. First, the wording 

and structure used in Article 1 is very precise and reflects deliberate and thoughtful drafting 

by the parties. In particular, the chapeau is narrowed by reference to precise “characteristics” 

of an investment, such as “the commitment of capital or other or other resources, the 

expectation of gain or profit, or the assumption of risk.” 24  Each item in the list of 

representative investments is also qualified in its own respect. Protection of “shares, stock, 

                                                 
19 VCLT Art. 31.  
20 Territorial Dispute ¶ 41. 
21 Methanex ¶ 22 (citing Yearbook of the International Law Commission, 1966, Vol. II. ¶ 18.).  
22 Tokios Tokelės ¶ 52.  
23 Dolzer & Schreuer, Principles of International Investment Law 61  
24 BIT, Art. 1.  
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and other forms of equity participation” must be “in an enterprise,” 25  “licenses, 

authorizations, permits, and similar rights” must be “pursuant to domestic law,” 26  and 

“tangible or intangible, movable or immovable property” must bear in relation to “property 

rights, such as leases, mortgages, liens, and pledges.”27 This level of specificity signals that 

the parties carefully considered the forms of investment they were willing to protect under 

the BIT and they did not consider sovereign bonds as being included under this provision.  

14. Second, had they wanted to include sovereign bonds, they could have done so as was done in 

other treaties from the same timeframe. For example, the Argentina-Italy BIT from 1990, two 

years older than the Corellia-Dagobah BIT, included as eligible investments “debentures, 

private or public bonds or any other right connected to services or performances having an 

economic value and capitalized income.”28 This further illustrates that the inclusion of bonds 

was nothing uncommon in 1992 when the BIT was signed. Yet, the parties chose not to and 

this Tribunal should respect this choice. 

B. Sovereign bonds lack the characteristics of investment as required by Article 1 

15. The Parties chose to limit the definition of an investment as “every asset” by requiring that 

only those assets that also have the “characteristics of an investment” are protected 

investments under Article 1. The Tribunal has no jurisdiction over Claimant’s allegations 

because the underlying bonds lack the required characteristics of an investment, as expressly 

laid out in Article 1 (1.) and required by the object and purpose of the BIT (2.).  

1. The sovereign bonds lack the characteristics of an investment as laid out in Article 1. 

16. Claimant’s sovereign bonds do not possess the characteristics of an investment that are listed 

in Article 1, specifically the commitment of capital or other resources, the expectation of gain 

or profit or an assumption of risk. First, the “commitment of capital or other resources” 

requires an investor commit an “extensive” or “substantial” commitment of capital or other 

resources.29 Claimant’s purchase of the bonds was neither extensive nor substantial. Claimant 

                                                 
25 Id. 
26 Id. 
27 Id. 
28 Argentina-Italy BIT, Art. 1(c) (22 May 1990).  
29 Aucoven ¶ 101. 
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purchased the nominal amount of 1.5% of the entire offering of the bonds. Since the original 

purchase of the bonds, Claimants have expended no further capital or resources to acquire a 

greater share.  As a result, Claimant’s purchase of the bonds did not constitute the required 

commitment to have the characteristic of an investment.   

17. Second, the phrase “the expectation of gain or profit” requires that the “expenditure or 

transfer of funds [be] for the precise purpose of obtaining a return.” 30  To carry the 

characteristics of an investment, a party’s expectations must be reasonable, however. 31 

Claimant was fully aware that it was purchasing bonds from Dagobah, which very recently 

had to restructure their sovereign debt due to economic crisis and default in 2001. Moreover, 

around the time that Claimant purchased the bonds, it was Dagobah’s economy was in a 

fragile state and lacked sufficient revenues to service its debt.32 Given the probability of a 

future debt restructuring, it was not reasonable for Claimant to expect a full return on profit 

via Dagobah’s sovereign bonds.  

18. Lastly, the characteristic that an investment requires “an assumption of risk” means that the 

would-be investment carries risk beyond “normal commercial risks.” 33  Claimant did not 

assume risk beyond that of normal commercial risk since the risk associated with sovereign 

bonds is based principally on their valuation by market forces. Just like creditors in the 

financial context assume an omnipresent risk that a debtor will default and go into 

bankruptcy, Claimant assumed an omnipresent risk that Dagobah would default on their 

sovereign debt. This risk is strictly commercial and stands apart from the risk assumed by 

foreign direct investors, such as risks related to the success or failure of a commercial 

enterprise—such as oil refinery or the construction of a highway.   

2. Sovereign bonds lack the characteristics of an investment according to its context and in 

light of the BIT’s object and purpose.  

19. The Tribunal has no jurisdiction over the claims related to the sovereign bonds because the 

bonds also lack the characteristics of an investment that should be considered in light of the 

                                                 
30 CME ¶ 34. 
31 Id. 
32 Appendix 4.  
33 Malaysian Historical Salvors ¶ 112. 
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context and object and purpose of the BIT. Specifically, the bonds were not made in the 

territory of Dagobah (a.) nor did they contribute to its economic development (b.). 

a. The sovereign bonds lack a territorial link 

20. Although the text of Article 1 does not make an express reference to “territory,” a territorial 

link is certainly a necessary “characteristic of an investment” in light of the BIT’s object and 

purpose and Article 1’s context. As expressed in the preamble,34 the object and purpose of 

the BIT is “to promote greater economic cooperation between them with respect to 

investment by nationals of one Party made in the territory of the other Party.”35 The Tribunal 

should take into consideration the use of the verb “made,” which suggests that investments 

that maintain a distant relationship with Dagobah’s territory do not fall within this provision. 

Thus, as sovereign bonds are traded on multiple secondary markets and can be virtually 

acquired by nationals of third parties, the underlying operation is not strictu sensu “made” in 

the territory of Dagobah neither is it governed by Dagobah’s law.   

21. Likewise, the context of Article 1 when considered along with articles 2, 3 and 9 make clear 

that the BIT protects investment with a territorial link to the host-state. Article 1 defines an 

investor of a Party by a reference to “an investment in the territory of the other Party.” The 

BIT’s substantial provisions are also conditioned on a territorial link. Article 2 states that 

each Party “shall encourage and create favorable conditions for investors of the other Party to 

invest capital in its territory.” Articles 3 on compensation and 9 on subrogation also apply to 

“investments in the territory of the other Party” only.  

22. Georges Abi-Saab argued in his dissenting opinion to the majority’s decision in Abaclat, 

concerning the Argentina-Italy BIT, that contained qualitatively and quantitatively similar 

references to the investment’s territorial nexus, that the BIT “unambiguously require(s) a 

territorial link between the alleged investment and the host country.”36 In another recent 

arbitration, Ambiente Ufficio, the dissenting arbitrator noted that the “territoriality 

requirement is indeed one of the most outstanding features of the Argentina-Italy BIT tak[en] 

as a whole [...and…] the territoriality requirement as defined therein cannot be put aside in an 

                                                 
34 SGS v. Philippines ¶ 116; Tokios Tokelės ¶ 31. 
35 BIT Preamble. 
36 Abaclat, Dissenting Opinion by Georges Abi-Saab ¶ 75 
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interpretation of the common intention of Argentina and Italy on the issue of the ‘protected 

investments’ when they concluded the BIT.”37 

23. In order to attach the investment to the territory of the host-state, the investment need to be 

traced “to a specific project, enterprise or activity in that territory.”38 It is not sufficient to 

prove that the ultimate beneficiary of the funds is the host-country. The Tribunal in SGS v. 

Republic of the Philippines held that, “in accordance with normal principles of treaty 

interpretation, investments made outside the territory of the Respondent State, however 

beneficial to it, would not be covered by the BIT”39  

24. When assessing the territorial link of the bonds, the Tribunal should examine the way they 

are traded. Indeed, bonds seldom have a territorial link because they are “free-standing, and 

totally unhinged”40 from the territory of the host-state. As Professor Andreas Jeger explained 

in the PCA Arbitral Proceedings that bonds  “are subject to the high volatility of financial 

markets”41. Thus, the host-state “does not have control over the subsequent fate of the bonds 

when they are traded on the secondary market.”42 “Sovereign bonds are intangible capital 

flows without physical implantation in a given host country’s territory.  Their transactions are 

in fact alien to the very notion of ‘host State.’”43 

25. Here, the bonds are “totally unhinged” from the territory of the host-state because Dagobah 

did not directly participate in the subsequent acquisition of the bonds by third parties, 

including Claimant, nor could it control how the initial underwriters divided and traded the 

bonds and therefore remained completely unaware of the identity of bondholders. Even if the 

funds ultimately were made available to Dagobah thereby entering its territory, the bonds 

would still not be considered protected investment unless they also served to finance 

Dagobah’s economic development, which they did not as explained below.  

                                                 
37 Ambiente Dissenting Opinion ¶ 33 
38 Abaclat  ¶ 95 
39 SGS v. Philippines ¶ 99; see also Canadian Cattleman ¶ 127. 
40 Abaclat, Dissenting Opinion by Georges Abi-Saab Abaclat ¶ 108. 
41 PCA decision, dissenting opinion ¶ 91. 
42 Id. 
43 Ambiente ¶ 316. 
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b. Sovereign bonds lack a contribution to Dagobah’s economy. 

26. The object and purpose of the BIT necessitates that a “characteristic of an investment” is that 

the asset contributes to Dagobah’s economy. The Preamble expresses the Parties’ desire “to 

promote greater economic cooperation”44 and to “stimulate (…) the economic development 

of the Parties.”45 

27. According to this criterion, in order to be qualified as an investment the sovereign bonds’ 

acquisition and trade must have had some positive impact on the host-state’s development. 

However, “potential development and abstract financial flows are not enough”46 to satisfy the 

requirement that a financial operation contributes to the state’s economy or development. 

28. The contribution to the economic development of the host-country means “the expansion of 

its productive capacity” 47 and supposes “a commitment to this task not only of economic 

resources, but also in terms of duration in time and the taking of risk, with the expectation of 

reaping profits and/or revenue in return.”48  

29. Here the sovereign bonds simply do not contribute to Dagobah’s development. First, bonds 

do not fulfill the criteria set by Article 1 of the BIT and therefore cannot qualify as 

investment. Second, the mere fact that the bonds created funds that were available to and 

used by Dagobah does not mean that the funds contributed to Dagobah’s economic 

development. Such a presumption ignores common phenomena such as use of the funds for 

other national projects that serve, for example, private interests. Thus, Claimant cannot argue 

that bonds served a national project only because national law was enacted on the matter 

(SDRA). In order for those bonds to constitute investment, they have to be concretely traced, 

even at several removes, to a particular project or activity in the territory of the host-

country.49 Here, the goal of the SDRA is broad and only envisages the adoption of necessary 

measures but does not make any express reference to concrete projects the bonds would serve 

to finance. Third, using the territorial nexus to define contribution and vice versa by 

                                                 
44 BIT, Preamble. 
45 Id. 
46 Waibel, 711-59. 
47 Abaclat, Dissenting Opinion by Georges Abi-Saab, ¶ 50 
48 Id.  
49 Abaclat ¶ 114 
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assuming that because funds were made available to Dagobah, they contributed to its 

development and that they contributed to the state’s development because they were made in 

its territory leads to a logic that does not result from the reading or interpretation, in light of 

the Vienna Convention, of the BIT and should therefore be undermined. In other words, 

Claimant cannot use the territorial requirement in order to characterize the bond’s 

contribution to Dahobah’s economy as such a territorial link cannot be separately 

characterized.  

30. Because the sovereign bonds underlying Claimant’s allegations lack the characteristics of an 

investment, as necessitated by both the object and purpose of the BIT and context of Article 

1, they are not protected investments that give rise to this Tribunal’s jurisdiction. 

II. THE PCA DECISION HAS NO BINDING EFFECT ON THIS TRIBUNAL.  

31. The PCA decision from 2003, which only addressed a narrow dispute concerning the 

interpretation of Article 1 as applied to a specific category of bonds, has no binding effect on 

this Tribunal’s analysis of jurisdiction. More specifically, the PCA decision does not have 

binding effect given that the ordinary meaning of the text of Article 7 indicates that the 

parties only intended for Article 7 disputes to bind the state parties, not investors bringing 

claims under Article 8 (A.). Second, Article 7 only allows for the parties to address concrete 

disputes concerning the “interpretation or application” of the BIT and does not allow for 

abstract interpretations capable of amending the treaty (B.). Third, Article 7 does not create a 

mechanism for the contracting parties to reach a subsequent agreement as to the 

interpretation of the BIT and thus the PCA decision is not an “authentic interpretation” that 

must be read into the treaty (C.). 

A. PCA decision only binds the state parties bringing the claim under Article 7.  

32. Respondent urges the Tribunal to treat the PCA decision as nonbinding on investors based on 

the ordinary meaning of the text. Article 7 gives the contracting parties a right to submit “any 

dispute . . . concerning the interpretation or application of the treaty . . . to an arbitral tribunal 

for binding decision.” 50  Although Article 7 does not expressly state who is bound, the 

Tribunal can easily infer from context and the treaty’s object and purpose that the parties 

                                                 
50 Corellia-Dagobah BIT, Art. 7(1)-(2). 
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intended such decisions to only bind the contracting parties engaged in state-to-state disputes. 

33. First, the context surrounding Article 7 supports the view that the parties intended to keep the 

effect of state-to-state decisions separate from investor-state decisions. Article 31(1) of the 

VCLT, states that tribunals must interpret “the terms of the treaty in their context.”51 Past 

tribunals interpreting ambiguous provisions in a treaty have found contextual markers in the 

subheading in which the disputed provision is located52 and in other articles in a treaty.53   

34. Applying this to the Corellia-Dagobah BIT, the provision allowing for a state-to-state 

tribunal to issue a “binding decision” falls within an arbitration clause expressly limited in its 

title to the “Settlement of Disputes Between the Parties.” An ordinary reading of the text in 

light of its title implies that the parties intended for any “binding decision” to only apply to 

disputes settled “between the parties.” This interpretation is also supported by the fact that 

the parties expressly consented to have two distinct tracks for arbitration: one state-to-state 

track (Article 7) and one investor-state track (Article 8)—both of which must be read in light 

of the other.54 The decision to use two dispute resolution clauses is significant because it 

implies that parties wished to establish a distinct mechanism for state-to-state dispute 

resolution that operates independently from the investor-state mechanism. Restricting the 

effect of decisions rendered in each venue thus becomes important in order to ensure that 

decisions reached under the state-to-state track do not interfere with the rights of investors 

bringing disputes under the investor-state track, given the politicized nature of state-to-state 

disputes. Had the contracting parties wanted the decisions reached via the state-to-state track 

under Article 7 to bind investors bringing a claim under Article 8, they could have easily 

expressed their intention to this effect within Article 7 by stating expressly that such 

decisions are capable of binding investors of a Host state bringing the dispute under Article 

8. Alternatively, they could have created a single, comprehensive dispute resolution 

mechanism capable of addressing both state-to-state and investor-state disputes.  

35. The object and purpose of the treaty also requires an interpretation restricting the effect of the 

PCA decision to the state parties. Prior investor-state tribunals have emphasized the 

                                                 
51 VCLT art. 31(1). 
52 Plama (Jurisdiction), ¶147; Salini v. Jordan (Jurisdiction), ¶76. 
53 Klökner (Annulment), ¶¶58, 62, 120; MINE (Annulment); El Paso (Jurisdiction), ¶81. 
54 Klökner (Annulment), ¶¶58, 62, 120. 
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importance of “[t]aking into account the objectives of [the treaty], and the obligation of the 

[p]arties to interpret and apply its provisions in light of those objectives.”55 Here, Article 7 

plays an important function in aiding the parties to settle disputes that could impede their 

ability to “promote greater economic cooperation” via the creation of a “stable framework for 

investment.” That stable framework includes ensuring investors that they have an “effective 

means of asserting claims and enforcing rights.” 56  Article 7 furthers this purpose by 

providing the contracting parties with a predetermined, depoliticized platform to bring 

disputes “arising from one state’s non-enforcement of a final award,” as well as disputes that 

arise “when one state purports to denounce [a] treaty.” 57  Absent such a provision, 

enforcement of the underlying treaty obligations on recalcitrant parties would be time-

consuming, intensely politicized, inefficient, and incapable of adequately protecting the 

rights of foreign investors.  

B. The PCA decision is nonbinding since Article 7 only allows for the resolution of concrete 

disputes concerning the “interpretation or application” of the BIT.  

36. The effect of the PCA decision must be restricted to the context of the dispute regarding the 

scope of Article 1 as applied to the sovereign bonds subject to Dagobah’s debt restructuring 

on 7 May 2001. Under Article 7, the parties only consented to submit questions concerning 

the “interpretation or application” of the BIT within the context of a concrete dispute, i.e. 

disputes arising from an alleged breach by one of the contracting parties.58  Nowhere in 

Article 7 do the parties expressly permit an ad hoc tribunal the authority to resolve abstract 

disputes in the manner of an advisory opinion. For example, there is no language in the BIT 

similar to that found in the ICJ Statute, which states that “[t]he Court may give an advisory 

opinion on any legal question at the request of whatever body may be authorized.”59 There is 

also no language akin to that found in the Statute for the Inter-American Court of Human 

Rights, which provides that “the Court shall exercise adjudicatory and advisory 

jurisdiction.”60 Likewise, there is no language in the BIT resembling the compromissory 

clause in the European Convention on Human Rights, which explicitly states that “[t]he 

                                                 
55 S.D. Meyers (Partial Award), ¶ 229. 
56 Corellia-Dagobah BIT, Preamble.  
57 Ecuador v. U.S., Reisman Opinion, ¶ 30. 
58 See Roberts, State-to-State, at 34 n.151. 
59 ICJ Statute, Art. 65(1). 
60 IACHR Statute, Art. 2(2). 
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Court may, at the request of the Committee of Ministers, give advisory opinions on legal 

questions concerning the interpretation of the Convention and the Protocols thereto.”61 Had 

the parties wanted to grant state-to-state tribunals such bold power—specifically a power 

capable of amending the treaty62 and affecting the rights of third parties—they would have 

done so unequivocally as has been done by other international tribunals. 

37. Taking into account the circumstances around the PCA dispute, it is abundantly clear that the 

parties intended to resolve a concrete dispute and were not seeking an advisory opinion from 

the PCA Tribunal on the general scope of Article 1. In particular, both parties knew that 

Dagobah’s sovereign debt restructuring would have a direct affect on foreign bondholders 

and that a dispute was “a high probability and not merely a possible controversy.”63 Corellia 

initiated the dispute settlement process under Article 7 as it was “[p]ressured by the demands 

of its nationals concerned with the effects that Dagobah’s restructuring might have [on 

them]” and due to its own desires to “clarify the language of the Corellia-Dagobah BIT” in 

order “to ensure the protection of Corellian bondholders.”64 Given these facts, it goes without 

question that the PCA decision was intended by the parties to only bind the states with 

respect to a specific, concrete dispute arising out of the 7 May 2001 restructuring rather than 

bind all future tribunals confronting similar questions.  

C. The PCA decision is nonbinding as it does not constitute an “authentic interpretation” 

capable of amending the treaty. 

38. The PCA decision is nonbinding since Article 7 of the BIT does not establish an avenue for 

the parties to reach a subsequent agreement on the interpretation of the treaty—a purported 

“authentic interpretation” 65 —that “must be read into the treaty for purposes of its 

interpretation.”66 Had the parties wanted Article 7 to have such a function they would have 

stated this expressly in the treaty as has been done in the NAFTA context. Under that treaty, 

the state parties expressly agreed to a procedure for negotiating and agreeing to a new 

                                                 
61 ECHR, Art. 47. 
62 See Namibia (ICJ Advisory Opinion), at ¶ 22 (interpreting subsequent practice by the UN Security Council the 

practice of voluntary abstention by a permanent member as not constituting a bar to the adoption of resolutions, 

effectively amending Article 27 of the UN Charter). 
63 Pac Rim (Jurisdiction), ¶ 2.99. 
64 Facts, ¶ 6. 
65 ILC Commentary, at p. 221. 
66 Botswana v. Namibia (ICJ Judgment), ¶ 49. (quoting Yearbook of the International Law Commission).  
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interpretation of that treaty—an interpretation that is capable of binding subsequent tribunals. 

Specifically, Article 1132(2) states “a Commission interpretation . . . shall be binding on the 

Tribunal.”67 Given that the contracting parties in that context unambiguously consented to 

the give FTC decisions binding effect on future tribunals, the Methanex tribunal found “no 

difficulty in deciding that [an FTC Interpretation] is properly characterised as a ‘subsequent 

agreement’ on interpretation falling within the scope of Article 31(3)(a) of the Vienna 

Convention.”68 Article 7 of the Corellia-Dagobah BIT lacks the language of NAFTA Article 

1132 and cannot be treated in the same manner. 

39. It would also be a mistake with far-reaching implications for the Tribunal to imply that the 

decision carries the authority of an “authentic interpretation.” Although Respondent did not 

challenge the ultimate PCA decision, it would be improper to imply that the contracting 

parties tacitly agreed to be bound by the PCA’s interpretation of Article 1, espeically given 

that the arbitrators sharply divided on whether sovereign bonds qualified as an investment 

under the BIT. To this end, “Dagobah’s representatives publicly voiced their disagreement 

with the PCA majority’s decision”69 even though they opted not to challenge the decision in 

light of the fact that “negotiations with Corellian bondholders were successful” and there was 

no need to “prolong the dispute by challenging the PCA Award.” 70  A finding in the 

alternative would thus grant asymmetrical rights to state parties by giving them a path to 

unilaterally challenge the interpretation of treaty provisions even under circumstances where 

the parties evince disagreement on an interpretation. This reduces the legitimacy of 

international investment law, upsets investor’s legitimate expectations, and transforms the 

state-to-state provision under Article 7 into a mechanism like the NAFTA FTC contrary to 

the parties’ consent. 

III. THE PCA DECISION IS NOT PERSUASIVE AUTHORITY.  

40. In international investment law, there is no obligation for tribunals to consider the decision of 

prior tribunals as precedent.71  Although some tribunals have expressed a preference for 

                                                 
67 NAFTA, Art. 1132(2). 
68 Methanex (Final Award), ¶ 20. 
69 Procedural Order No. 2, ¶ 10. 
70 Id. 
71 El Paso (Jurisdiction), ¶ 39. 
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maintaining consistency in decision making,72 “in the end it must be for each tribunal to 

exercise its competence in accordance with the applicable law, which will by definition be 

different for each BIT and each Respondent State.” 73  Therefore, even though the PCA 

decision may guide the Tribunal’s analysis of jurisdiction in the present case, it should only 

do so if the decision proves uniquely persuasive in resolving the current dispute. This, 

however, is not the case given stark differences between this dispute and the dispute tried 

before the PCA tribunal (A.) and due to the sharply divided nature of PCA decision (B.). 

A. The PCA decision is unpersuasive given the differences between this dispute and the 

dispute before the PCA tribunal.  

41. Previous tribunals have justified their reliance on precedent based on the existence of a high 

level of similarity on facts and legal issues addressed by each respective tribunal. In AES, the 

tribunal found that “a high level of similarity, or even more, an identity with those met in the 

present case” could facilitate the use of prior decisions in that case. 74  Similarly, the 

annulment committee in Mitchell found that past precedents are more persuasive “if they 

concern similar circumstances.”75  

42. In this context, the PCA decision should not be treated as persuasive authority due to several 

key differences between these disputes. First, the PCA dispute concerned a different type of 

sovereign bond. Specifically, those bonds were subject to the debt restructuring by Dagobah 

on 7 May 2001 and conferred a different package of rights and obligations to the bondholders 

given the absence of the Sovereign Restructuring Act passed on 28 May 2012. Second, the 

dispute concerned different parties eliminating from the equation “an identity with those met 

in the present case.”76 Lastly, that dispute was a product of a state-to-state ad hoc arbitration 

under Article 7, not an investor-state arbitration under Article 8. As Article 7 entrusts a 

tribunal to resolve a very narrow class of dispute between state parties—disputes of political 

significance between the States—the Tribunal should carefully consider the appropriateness 

of attaching persuasive weight to that decision, as it would decisions resulting from other 

                                                 
72 Saipem (Jurisdiction), ¶ 67 
73 SGS v. Philippines, ¶ 97. 
74 AES, ¶ 28.  
75 Mitchell (Enforcement Stay), ¶ 23. 
76 AES, ¶ 28. 
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state-to-state regimes, such as the GATT.77 

B. The PCA decision is unpersuasive given its divisive nature.  

43. It is true that the PCA decision was issued by a majority and represents the opinion of the 

tribunal; however, the Tribunal must still take into account the divisive nature of that opinion 

in assessing its persuasive value, mainly on whether the decision’s conclusions are accurate 

and well founded. Past tribunals have found prior decisions relevant as persuasive authority 

under circumstances where the Tribunal is reasonably convinced by the prior decision’s 

conclusions. In Amco, the annulment committee accorded persuasive weight to a prior 

decision on because it believed the prior tribunal’s interpretation of a treaty provision was 

“well founded” and “in harmony with applicable international jurisprudence.”78 Similarly, in 

Metaclad, the tribunal found a prior award addressing the issue of indirect expropriation as 

particularly convincing because it “agree[d] with its analysis and conclusion.”79  

44. The Tribunal should take these decisions as instructive of how it should treat the persuasive 

value of the PCA decision. Specifically, it should take into consideration that the PCA 

decision was not a unanimous decision; but rather, the product of intense disagreement 

between the arbitrators on key issues of interpretation. For example, Professor Andreas Jeger 

states in his dissenting opinion from 19 May 2003 that “the majority’s decision contains a 

serious flaw”80 resulting in his “clear opposition to their conclusion, and most of all, to the 

reasoning that led them to such conclusions.”81 Irrespective of whether the Tribunal agrees or 

disagrees with Professor Jeger’s stance on the issue, it cannot deny the fact that a 

distinguished expert expressed such candid and direct criticism of the reasoning and 

conclusions reached by the majority. This calls into question whether the analysis and 

conclusion of the of the PCA tribunal was particularly well founded and seriously calls into 

question the persuasive value of the PCA decision in the current jurisdictional analysis. 

 

                                                 
77 Weeramantry, § 5.18. (“[B]oth investment and trade law treaty regimes may have some similarities . . . [b]ut they 

are also substantially different[;] GATT is inter-State only; BITs are investor-state . . . .”).  
78 Amco (Annulment), ¶ 44.  
79 Metaclad (Award), ¶ 108. 
80 PCA decision (Dissenting Opinion), ¶ 94. 
81 Id. ¶ 153.  
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IV. THE FORUM SELECTION CLAUSE IN THE SOVEREIGN BONDS PRECLUDES 

THIS DISPUTE FROM BEING HEARD BY THIS TRIBUNAL 

45. In the event this Tribunal may find that it has jurisdiction to decide the present dispute, it is 

not entitled to rule on the claims. Claimant ignores that the disputed bonds contain a forum 

selection clause, which directs this dispute to Dagobah’s domestic courts 82  This forum 

selection clause is binding in any dispute arising under the bonds. Therefore, this Tribunal 

lacks jurisdiction to hear the dispute for three reasons: (I.) This dispute falls out of the scope 

of the BIT because it is contractual in nature (II.). Even if the claims were to fall within the 

scope of the BIT, the plain meaning of Article 8 does not give this Tribunal jurisdiction over 

the bonds (III.). There is no umbrella clause conferring jurisdiction over contractual disputes 

to this Tribunal. 

A. This dispute falls out of the scope and protection of the BIT 

46. The disputed bonds contain a forum selection clause which directs this dispute to the 

domestic courts of Dagobah. This forum selection clause is binding in any dispute arising 

from the obligations stemming from the bonds. Therefore, this tribunal does not have 

jurisdiction over this dispute.  

47. Here, the BIT does have a dispute resolution clause in Article 8. It confers jurisdiction to this 

Tribunal for any disputes involving a violation of the BIT. Forum selection clauses can be 

superseded by dispute resolution clauses in BIT’s.83 However, this only the case when the 

BIT containing the dispute resolution clause is allegedly breached.84 In contrast, when a 

dispute involves a breach of a contract with a forum selection clause, that forum selection 

clause is binding and the dispute must be brought to appropriate forum.85 This notion was 

best articulated in the Vivendi Annulment Decision which stated that when the “essential 

basis of a claim brought before an international tribunal is a breach of contract, the tribunal 

will give effect to any valid choice of forum clause in the contract.”86  

48. In determining whether the essential basis of a claim is contractual or based on alleged 

                                                 
82 Facts. 
83 See e.g. Vivendi II,  Euereko, SGS v.Phillipines. 
84 See e.g. Lanco, Vivendi II, Eureko, Abaclat. 
85 See e.g. SGS v.Pakistan. 
86 Vivendi, 98. 
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breaches of the BIT the tribunal should look to the BIT to determine whether it offers an 

standard independent from any contractual obligation from which to judge the dispute.87 As 

the Vivendi Annulment Committee explained: “where ‘the fundamental basis of the claim’ is 

a treaty laying down an independent standard by which the conduct of the parties is to be 

judged, the existence of an exclusive jurisdiction clause in a contract between a claimant and 

the respondent state or one of its subdivisions cannot operate as a bar to the application of the 

treaty standard.”88 Therefore, in order for this Tribunal to have jurisidiction over the dispute 

despite the existance of the forum selection clause in the bonds, the BIT must provide a 

standard, independent from the bonds, to judge the actions of Dagobah. 

49. Here, the Claimant alleges that Respondent violated the BIT’s fair and equitable treatment 

provision in Article 2 by violating its obligation under the bonds.89 Claimant has pled in their 

Request for Arbitration that by virtue of enacting the SRA and allegedly violating its 

obligation under the bonds, Respondent has also violated the BIT. Claimant is simply 

alledging a contractual dispute, and “dressing” it up as a violation of the BIT. Because 

Claimants are asking this Tribunal to judge Respondent by the obligations it entered into 

under the soverign bonds, there is no “independent standard by which the conduct of the 

parties [are] to be judged.”90 Under the rationale of most tribunals, that is an indication that 

this a contractual claim and the forum selection clause is binding.91 

50. Even setting aside that the allegations of Claimant do not provide an independent standard 

under the BIT, it is clear based on the Request for Arbitration that the essential basis of claim 

is the disputed bonds.  Notably, Claimant admits in its very Request for Arbitration that it is 

seeking relief because “of Respondent’s sovereign debt restructuring.”92 In the entirety of its 

merits section of the Request for Arbitration the only reference to Respondent’s conduct is it 

“ensuing its restructuring of its sovereign debt.”93 Based on Claimant’s own Request for 

Arbitration, the essential basis of this claim is the restructured bonds, which contain the 

                                                 
87 Abaclat. 
88 Vivendi II, ¶101. 
89 Request for Arbitration, 12-17. 
90 Vivendi (Annulment). 
91 See e.g. Vivendi (Annulment), Eureko, SGS v. Phillipines. 
92 Request for Arbitration, ¶14. 
93 11-15 Request for A. 
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forum selection clause. That clause is binding, and therefore this tribunal lacks jurisdiction to 

hear this dispute.  

B. Even if the claims were to fall within the scope of the BIT, the plain meaning of Article 8 

does not give this Tribunal jurisdiction over the bonds 

51. Respondent may argue that despite the fact that this dispute is contractual in nature, the 

dispute resolution clause found in Article 8 may be broad enough to encompass such 

disputes. However, nothing in the language of Article 8(1) suggests that contractual disputes 

should be included. Particularly, the language “[a]ny legal dispute…in connection with an 

investment” does not lend itself to introduce contractual disputes through the backdoor. In 

fact, treaty provisions granting jurisdiction to international tribunals rather than to national 

courts should be construed narrowly.94 Put differently, if Claimant were to argue that Article 

8 needs interpretation due to ambiguity, a restrictive interpretation should be made in favor 

of maintaining the jurisdiction of local courts over international tribunals.95  As the tribunal 

in Wena Hotels put it, the power of the Tribunal must be “self-evident” in the treaty as 

opposed to “the product of elaborate interpretation.96”  

52. While some tribunals have ruled that clauses such as “in connection with an investment” 

encompass disputes relating to contracts97, other tribunals have disagreed. For example in 

SGS v. Pakistan, the tribunal examined a similar dispute resolution clause with the phrase “in 

relation with an investment”. The Tribunal found that the clause described the factual nature 

of the dispute as opposed the legal basis. It concluded that from the phrase “in relation with 

an investment” alone, “no implication necessarily arises that both BIT and purely contract 

claims are intended to be covered by the [BIT].” In LESI Depenta v Algeria, the same 

conclusion was reached regarding a similarly worded dispute resolution clause. That case 

involved Article 8(1) of the Algeria-Italy BIT, which contained a similar dispute resolution 

clause. When considering whether the clause covered contractual claims, the tribunal held 

that the “broad” language of the BIT “does not imply necessarily that it has a general scope 

                                                 
94 Weeramantry at 6.107. 
95 J. Romesh Weeramantry, Treaty Interpretation in Investment Arbitration, at 6.107. 
96 Wena Hotels (Annulment) , at paras 25 and 58. This approach may also be seen as an application of the ordinary 

meaning criterion. 
97See e.g. SGS v.Phillipines; Lanco v. Morroco. 
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and may therefore endow jurisdiction for any violation complained of by the Claimant.”98 

53. In fact, the parties could have simply included a phrase in the dispute resolution clause, 

which included contractual disputes within the jurisdiction of the Tribunal.99 Article 8(1) 

lacks such clause encompassing contractual disputes explicitly. Such a clause is not unknown 

in investment treaties. The Model US BIT explicitly includes a clause encompassing 

contracts within its dispute resolution clause.100 Corellias and Respondent are sophisticated 

parties. They were aware that if they wanted contractual disputes to be submitted to 

international tribunals they would have included a clause that said so. Here, Article 8(1) lacks 

such express clause encompassing contractual claims and should be seen as indicative of the 

parties’ intent to only allow for treaty claims under Article 8(1). 

54. Therefore, because there is no express clause in the BIT conferring this Tribunal jurisdiction 

over contractual claims, this dispute should be transferred to the the domestic courts of 

Dagobah as the forum selection clause in the disputed bonds requires.101  

C. There is no umbrella clause conferring jurisdiction over contractual disputes to this 

Tribunal 

55. The BIT lacks an observance of undertaking clause, also known as an umbrella clause. An 

umbrella clause would have explicitly provided this Tribunal with jurisdiction over 

investment claims. In fact, umbrella clauses are not a novel development in drafting BITs.102 

The umbrella clause was included in the very first BIT in 1959 with the Pakistan-West 

German BIT.103 That is, since day one, umbrella clauses have been regularly include in BITs 

to provide tribunals with jurisdiction over investment contracts.104 They have “emerged as an 

additional layer of international protection for foreign investment contracts”.105  

56. The BIT at issue was signed in 1992, over 30 years after the first umbrella clause was written 

                                                 
98 LESI Depenta v Algeria. 
99 See e.g. US Model BIT, Art. 25 
100 Id. 
101 Facts. 
102 Schreur (“Umbrella clauses are by no means of recent vintage”). 
103 West Germany-Pakistan BIT of 1959. Pakistan’s first BIT, which provided: “Either party shall observe any other 

obligation it may have entered into with regard to investments by nationals or companies of the other party 
104 See e.g. OECD, No. 2006/3. 
105 See Wälde, 31& n.71, 33. 
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into a BIT.106 The parties have been aware of the existence of umbrella clauses to confer 

jurisdiction over investment contracts to this tribunal. If the parties intended for the treaty to 

cover any domestic contracts, they would have included such umbrella clause. In fact, some 

Tribunals have highlighted the absence of an umbrella clause in the BIT in finding that a 

contractual claim is not covered under the BIT. 107  For example, the tribunal in LESI 

confirmed that the BIT did not encompass contractual claims because it lacked an umbrella 

clause in light of other BITs using umbrella clauses to extend the BIT’s jurisdiction to 

contractual claims.108  Moreover, tribunals are consistently respecting umbrella clauses as 

powerful tool to extend jurisdiction to contractual claims.109 As Mahnaz Malik noted, if the 

parties to a BIT wish to avoid extending the tribunal’s jurisdiction to contractual claims they 

should “ensure such [umbrella] clauses are avoided.”110 Here, the absence of an umbrella 

clause indicates the party’s intent to limit the Tribunal’s jurisdiction to treaty-based claims. 

As such, this Tribunal does not have jurisdiction over Claimant’s contractual claims.  

                                                 
106 Facts. 
107 See e.g. LESI. 
108 ¶25. 
109 See e.g. Noble Ventures; Eureko. 
110 Malik. 
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PART TWO: MERITS 

 

I. RESPONDENT DID NOT VIOLATE ARTICLE 2 OF THE BIT 

 

A. Article 2 is only triggered by egregious state conduct that violates international law 

 

1. Fair and equitable treatment refers to the minimum standard of treatment required by 

international law 

57. Treaty language requiring fair and equitable treatment (FET) is meant to invoke a standard of 

customary international law, rather than create an autonomous, heightened standard.111 FET 

language, such as that used in the Corellia-Dagobah BIT, refers to the defined body of 

international law commonly termed the international minimum standard of treatment (MST). 

At the time this BIT was negotiated, FET language was interchangeable with MST language. 

Just eight years before the BIT was signed, OECD members unanimously stated that FET 

language was meant to invoke international law, namely the MST. In 1984, the OECD 

survey of member states indicated that use of FET language was meant to invoke 

international law “even if this is not explicitly stated.”112 

58. The 1967 OECD Draft Convention on the Protection of Foreign Property, used by most 

OECD countries for their own investment treaties,113 confirms that FET language merely 

enshrines a state’s MST obligations. The interpretive note of the drafting committee 

instructs: “[t]he phrase fair and equitable treatment, customary in relevant bilateral 

agreements, indicates the standard set by international law for the treatment due by each state 

with regard to the property of foreign nationals.”114 Similarly, the Swiss Foreign Office noted 

in 1980 that FET “refers to the classical principle of international public law according to 

which states must give foreigners found within their territories…”115  

59. Reading FET language as linked to MST makes sense from a policy perspective as well.  

Interpreting FET language as an undefined standard, differing not only from international 

                                                 
111 UNCTAD, 5; OECD (1967) §1(a); NAFTA Clarification; Swiss Foreign Office (1980). 
112 OECD 1984, 12. 
113 UNCTAD, 5. 
114 OECD (1967) §1(a). 
115 Swiss Foreign Office (1980). 
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law but also from other treaties, creates inconsistent and uncertain standards of protection.116 

Rational treaty negotiators would not use this vague language to create a standard that 

arbiters have to reimagine in each dispute. Linking the FET standard to international law 

limits the otherwise uncabined discretion of arbiters to invade legislative and regulatory 

sovereignty.117 

60. FET language has come to have what the VCLT terms a “special meaning.”118 The language 

appropriately describes the protections guaranteed by MST, but it also is intended as a term 

of art to mean with some precision the minimum standard guaranteed by customary 

international law as defined by state practice. Given state practice at the time, and the 

daunting policy challenges of an unfettered autonomous standard, it is clear the parties meant 

Article 2 to enshrine MST. 

2. The minimum standard of treatment is only triggered by egregious state conduct that 

outrages 

61. The burden of proof for an investor to evidence a violation of the MST is high.119 The Neer 

tribunal famously found that MST is violated where state action rises to the level of 

“outrage,” such as deficient execution of a law or fact that laws of country do not measure up 

to international standards.120 Likewise, the NAFTA tribunal in S.D. Myers found that “only 

when it is shown that an investor has been treated in such an unjust or arbitrary manner that 

the treatment rises to the level that is unacceptable from the international perspective” has 

the standard been violated (emphasis added).121 The Thunderbird tribunal found that the “the 

threshold for finding a violation of [MST] remains high.”122 In 2009, the Glamis tribunal, 

stating that the fundamentals of the Neer standard still apply,123 found that, to violate MST, 

state action must be “sufficiently egregious and shocking” and constitute a “gross denial of 

                                                 
116 UNCTAD, 6. 
117 See UNCTAD, 22. 
118 VCLT, 31. 
119 Thomas, 22-38. 
120 Neer, 62, 65. 
121 S.D. Myers, fn 99. 
122 Thunderbird ¶194. 
123 Glamis ¶616. 
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justice, manifest arbitrariness, blatant unfairness” or “a complete lack of due process.”124  

62. The reason for this exacting standard is that MST is meant to be a minimum standard of 

treatment. Interpretation of a minimum standard of international law is made with 

recognition of the high level of deference that “generally extends to the right of domestic 

authorities to regulate matters within their own borders.” 125  Tribunals have found, for 

example, that mere violation of domestic law does not rise to a violation of the MST, as 

“something more” is required.126  Additionally, tribunals have found that claimants must 

show that the alleged violation was of a type that can be regulated by international law and 

not a police power reserved to the states.127  

B. The debt restructuring undertaken by Respondent was reasonable and fair 

 

1. The restructuring was necessary, given the financial emergency Respondent faced 

63. States are afforded broad discretion in determining what policies are reasonable and 

necessary. The tribunal in Saluka found that the state need only show that the policy “bears a 

reasonable relationship to some rational policy.”128 That tribunal found it was not its task to 

“second guess” the state, but rather to ensure that some reason had been given. Likewise, the 

LG&E tribunal found that so long as a state employs “reasoned judgment,” it has not acted 

arbitrarily.129 Respondent acted reasonably in 2011 because its actions advanced the very 

rational policy goal of national solvency. Put simply, states act reasonably when they avert 

financial disaster. As the tribunal in LG&E found, that is true even if investors are harmed in 

the process.130 

64. The 2008 financial crisis was one of the worst since the Great Depression.131 The Great 

Recession that followed shrunk economies around across the globe, and gross world 

                                                 
124 Id. ¶616. 
125 S.D. Meyers, fn 99.    
126 ADF ¶190. 
127 See UPS ¶92. 
128 Saluka ¶460. 
129 LG&E ¶158. 
130 LG&E ¶242. 
131 The Wall Street Journal. 
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production contracted by .5%.132 Developed countries like the United States saw half a dozen 

quarters in a row of GDP contraction.133 Many developing countries were hit even harder, as 

commodities values, foreign investment, and remittance shriveled.134  

65. Respondent, itself a developing country, followed IMF fiscal advice for the last decade,135 

but was hard hit by the global recession nonetheless.136 Respondent saw some growth in 

2009, but by 2010, global financial chaos had taken its toll and Respondent’s economy was 

in recession.137 The IMF determined that the national debt had become unsustainable in light 

of reduced revenues.138 By 2011, Respondent’s debt to GDP ratio ballooned to 127%.139 

Only four countries in the world had a higher ratio of debt to GDP: Eritrea, Greece, Japan, 

and Jamaica.140 Respondent had to take action or face insolvency. 

66. In the face of economic contraction and a ballooning national debt, the IMF recommended a 

bond restructuring.141 In fact, the IMF made a bailout package of US$150 million contingent 

on Respondent restructuring its debt. 142  Respondent had already engaged in extensive 

austerity measures in the years leading up to 2011, and any further cuts threatened basic 

government services.143 Insolvency, coupled with the need for a bailout, made a restructuring 

the only choice available to Respondent. All other paths led to outright default and a 

government shutdown.  

2. Investors understood the risks inherent in sovereign bonds and should have expected that 

Respondent would take action to prevent insolvency 

67. States have an “undeniable right” to regulate in the public interest.144 This right can conflict 

with the hopes of investors and some tribunals have found that FET language protects 

                                                 
132 IMF Outlook (2013). 
133 FRED Economic Data. 
134 See Willem te Velde. 
135 Facts ¶15. 
136 Facts ¶14. 
137 Id. 
138 Facts ¶15. 
139 Procedural Order ¶37. 
140 IMF Outlook (2011). 
141 Facts ¶15. 
142 Id. 
143 Procedural Order ¶20. 
144 Parkerings ¶332. 
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investors’ expectations. 145  This protection is not in the text of the present BIT, or any 

others.146 Instead, arbitral tribunals citing such a protection have relied on other tribunals for 

authority.147  The parties clearly did not intend to defer to investors on important policy 

issues. Investors cannot reasonably expect that regulations and laws will freeze at the 

moment their capital crosses the border.148  

68. In the words of UNCTAD, it would be “thoughtless” of tribunals to shield investors’ 

expectations at the expense of other stakeholders’ concerns.149 With this in mind, tribunals 

that endorse an expectations test have required that investors’ expectations be “legitimate and 

reasonable.”150 Measures of the reasonableness and legitimacy “must take into account all 

circumstances, including not only the facts surrounding the investment, but also the political, 

socioeconomic, cultural and historical conditions prevailing in the host State.”151 According 

to the Saluka tribunal, when determining if an investor’s expectations are protected, “the host 

State’s legitimate right subsequently to regulate domestic matters in the public interest must 

be taken into consideration as well.”152 To quote the EDF tribunal: “due regard [must be] 

paid to the host State’s power to regulate its economic life in the public interest.”153  

69. Given the context of the restructuring, a global financial meltdown, it was not legitimate or 

reasonable for Claimant to expect Respondent to honor bonds at the expense of national 

solvency. Instead, Claimant should have expected that Respondent would take action to 

avoid a breakdown in basic government services and an across-the-board default.  

a. Claimant understood that sovereign bonds carried the risk of default or restructuring. 

70. Sovereign bonds carry the risk of default.154 Bondholders build this risk into models they use 

to make investment decisions.155 Since the invention of sovereign bonds, a premium has been 

                                                 
145 See e.g. Metalclad. 
146 Potesta, 3.  
147 Id. 
148 Parkerings ¶332; Duke Energy ¶340; UNCTAD, 7. 
149 UNCTAD, 9. 
150 Duke Energy ¶340. 
151 Id. 
152 Saluka ¶305. 
153 EDF ¶219. 
154 See generally Tomz and Wright. 
155 See generally Pan and Singleton. 
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paid by sovereigns to account for the unique risks of loaning to a state. Bondholders 

understand that their investment is tied to the economic health of the issuer, and, in fact, 

profit or lose money by estimating the risks inherent in sovereign bonds. 

71. In the words of The Group of Ten’s 1996 sovereign bond report, bondholders should not 

“expect to be insulated from adverse financial consequences” in the event of a crisis.156 The 

same G10 report states: “[t]here should be no presumption that any type of debt will be 

exempt from payments suspensions or restructurings in the event of a future sovereign 

liquidity crisis.”157 Accordingly, any expectation on the part of bondholders that the full 

value of their bonds will be preserved at the cost of Respondent’s fiscal stability is patently 

illegitimate.  

72. Claimant cannot argue that it was unaware of the risk of default or restructuring. Claimant is 

a sophisticated hedge fund that purchased these bonds in 2005. In the twelve months leading 

up to Claimant’s bond purchases, at least ten sovereigns entered or were already in default on 

their bonds.158 The very bonds Claimant purchased were themselves restructured just two 

years prior. For Claimant to argue that it never expected Respondent might restructure its 

sovereign debt completely ignores the local history and global realities at the time.  

73. Claimant purchased Respondent’s bonds when they were rated B+ by Poor’s Standard. The 

B1/B+ credit-ranking tier indicates that the issuer currently can make payments but is at risk 

of default in the event of adverse economic developments.159 This rating alone demonstrates 

that investors in 2005 were aware that Respondent’s bonds were at some risk of default or 

restructuring that would be greatly exacerbated by a global financial crisis.   

b. Claimant understood that the bonds were governed by Respondent’s laws, which 

were subject to revision 

74. Claimant purchased bonds on the secondary market. Respondent never made any specific or 

general commitments to Claimant because Respondent never transacted with Claimant. The 

                                                 
156 Group of Ten, 5. 
157 Group of Ten, 1. 
158  Antigua and Barbuda, Argentina, Dominica, Dominican Republic, Gabon, Grenada, Liberia, Nigeria, and 

Venezuela.  
159 Standard and Poor’s. 
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bonds themselves do not include a “stabilization clause” and make no other statement that 

would suggest the laws governing the bond were beyond amendment.160 All that is stated is 

that the bonds are governed by Respondent’s law, which, like the laws of all nations, is 

naturally in flux. 

75. Respondent was well within its rights when it amended its laws to deal with its crisis. 

Respondent had to execute a restructuring with private creditors immediately to access a 

crucial IMF bailout and to facilitate a restructuring with other state creditors.161 The nation’s 

solvency depended on a successful negotiation with private creditors, but a handful of 

holdouts threatened to undermine the entire process.162  

76. In recent years, the availability of credit default swaps has created an industry of vulture 

funds that purchase distressed bonds.163 These funds use credit default swaps to insure the 

value of bonds.164 With their stake insured, vultures have no incentive to negotiate with the 

nations they target, particularly because the funds often bought the bonds heavily discounted 

on the secondary market.165 In fact, according to the IMF’s deputy managing director, “credit 

derivatives may provide investors with incentives to hold out in the hope of forcing a default, 

thereby triggering a repayment under the terms of the derivative contract.”166  

77. In crisis after crisis, vulture funds have threatened recovery by standing between willing 

creditors and desperate nations.167 The SRA combated this vulture behavior and guaranteed 

that the more than 85% of bondholders that wanted to restructure were not held hostage by 

the pari passu clause in their bonds. 

78. Claimant, insofar as it acted as a vulture-holdout, did not legitimately expect that its 

gamesmanship would be left beyond the reach of legislators. As Claimant anticipated, and at 

the urging of the IMF and the international community, Respondent altered its laws to secure 

a bailout. No reasonable investor could have actually expected that Respondent would be 

                                                 
160 Procedural Order ¶32. 
161 Procedural Order ¶16. 
162 Procedural Order ¶19. 
163 See generally Blackmun and Mukhi. 
164 See generally Hull. 
165 See e.g. Packer and Chamaree, 79; Federal Reserve Bank of New York. 
166 Krueger. 
167 Weinschelbaum and Wynne, 47.  
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unwilling to change its laws to protect its solvency.  

3. The restructuring had procedural propriety and respected Claimant’s due process rights. 

79. In its efforts to address unsustainable levels of debt in the midst of a crippling global 

recession, Dagobah offered bondholders an exchange option pursuant to national legislation, 

ensuring the due process rights of bondholders at each step of the process. Article 2(2) of the 

BIT does not specifically extend fair and equitable treatment to cover due process guarantees. 

The parties’ decision not to include a specific due process protection stands in contrast to 

other BITs, including the US Model BIT of 2012.168 In any event, even though the BIT does 

not require due process guarantees, Dagobah provided such guarantees, according all 

bondholders with notice and an opportunity to be heard during the restructuring process and 

having no motivation from an improper purpose.  

80. Tribunals have consistently held that either the complete absence of fair procedure or serious 

procedural shortcomings are required to show a due process violation. 169  In Waste 

Management, for example, the tribunal concluded that Claimant failed to prove conduct 

sufficient to offend judicial propriety, referencing a “complete lack of transparency and 

candor in an administrative process.”170 Even with “[m]anifest injustice in the sense of a lack 

of due process leading to an outcome which offends a sense of judicial propriety” in the 

Loewen case, the tribunal found that the claim failed because Claimant had not pursued all 

available remedies.171 This high bar to find a violation of due process corresponds to the very 

high standard to find that a State has failed to provide fair and equitable treatment. 

81. Claimant cannot satisfy such a high standard here because Respondent provided Claimant 

with both notice and the opportunity to be heard on potential changes.  First, Claimant, along 

with all other bondholders, had adequate notice of both the adoption of the SRA and the 

exchange offer. During the legislative process, the bondholders were given access to drafts of 

the SRA, as updated versions of the draft legislation were constantly published on the 

                                                 
168 US Model BIT (2012) Art. 5(2)(a). 
169 Schreuer, 382. 
170 Waste Management, ¶ 98. 
171 Loewen ¶132. 
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relevant agencies’ websites.172  Once enacted, the text of the SRA was published in the 

Government Gazette.173 Claimant, a sophisticated hedge fund, had ample notice of the law 

before the exchange offer six months later. Further, when Dagobah utilized this national law, 

owners of approximately 50% of the aggregate nominal value of the bonds were consulted on 

the proposed exchange offer, and notice was published on the relevant agencies’ 

webpages.174 Given the vast number of bondholders and the complexity of identifying each 

holder after sales on secondary markets, published notice allowed Respondent to most 

effectively provide notice to the greatest number of bondholders. Claimant consequently had 

ample notice at every step of the debt restructuring process. 

82. Second, in addition to notice, Respondent afforded all bondholders, including Claimant, an 

opportunity to be heard. All bondholders who declared their intent to participate were eligible 

to be members of the committee consulted about the proposed exchange offer. 175  All 

bondholders were allowed to participate in approving or rejecting the exchange offer, with 

the SRA requiring a quorum representing at least half of the aggregate value of the bonds.176 

This quorum was met, as more than 85 percent approved the exchange offer, significantly 

clearing the 75 percent requirement.177  Claimant therefore had the opportunity to express its 

concerns through multiple avenues provided by Respondent. 

83. In short, Respondent provided Claimant with ample notice of the proposed restructuring and 

opportunity to be heard on the restructuring at the proposal and implementation phases.  

Claimant’s own failure to take advantage of these due process protections does not grant it 

any right to relief under the BIT, especially where Article 2(2) does not mandate such 

protections.   

4. The restructuring was not coercive. 

84. Nothing relating to the SRA or subsequently approved exchange offer constituted coercion in 

violation of BIT Article 2(2). Conduct is only considered coercive when it is manifestly 

                                                 
172 Procedural Order ¶21. 
173 SRA Art. 3. 
174 Procedural Order ¶21. 
175 Procedural Order ¶ 35. 
176 SRA Art. 2(3). 
177 Facts ¶ 9. 
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unlawful, inflicted for improper reasons, occurs repeatedly,178 or constitutes a conspiracy to 

destroy the investment179 or to take away legitimate rights from the investor.180 A state’s 

conduct must exhibit an overt form of coercion, such as “improper pressure, abuse of power, 

persecution, threats, intimidation, and use of force” to create any right of relief for the 

investor.181 In Pope & Talbot, the tribunal found that the state acted coercively where the 

state’s behavior was confrontational and aggressive to the investor. Not only were the 

relations between the state and the investor “more like combat than cooperative regulation,” 

but they were also accompanied by harassment.182 In Tecmed, the state’s actions forced the 

investor to relocate his business. 183  Indeed, a state must use a high level of force and 

aggression before its actions are considered coercive.   

85. In this case, no such target, high level of force, or aggression exists.  Domestic law governed 

the original bonds, and Respondent’s actions—the restructuring—occurred through its own 

legislative process. Moreover, coercive actions found in Vivendi II, Tecmed, and Pope & 

Talbot all dealt targeted specific investors, 184 whereas the SRA and exchange offer applied to 

all relevant bondholders. No action was taken to force Claimant specifically to take any 

particular action.185 With an 85 percent support rate pursuant to the established SRA process, 

the exchange offer clearly did not coerce the bondholder to accept the restructuring. This was 

not an incident of improper pressure directed specifically at Claimant; therefore, 

Respondent’s actions do not constitute coercion in violation of Article 2(2). 

86. Clearly, there are situations where the enumerated actions will be justified and proper under 

domestic law; the conduct of the State will be abusive where there are manifestly no lawful 

grounds for the relevant actions, and the harm is inflicted upon the investment for improper 

reasons, such as national prejudice or political revenge. 

                                                 
178 Eureko ¶237. 
179 Waste Management ¶138. 
180 PSEG ¶245, GAMI ¶97. 
181 UNCTAD, 82. 
182 Pope & Talbot ¶181. 
183 Tecmed ¶163. 
184 Tecmed (specific change in license type forcing investor to move), Pope & Talbot ¶156-181 (verification review 

by government regulatory agency aggressively targeted investor), Vivendi II (specific government contract). 
185 Id. 
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II. ARTICLE 6 OF THE BIT PERMITS RESPONDENT’S ACTIONS   

 

87. Respondent restructured its sovereign debt to protect its essential security interests, as 

allowed under Article 6 of the BIT, and therefore has not violated any of its obligations owed 

to Claimant. Article 6 empowers parties to determine and take measures that they consider to 

be necessary for the protection of their own essential security interests (A). Alternatively, 

even if Article 6 necessity was defined by customary international law, the sovereign debt 

crisis created a state of necessity, which allowed Respondent to adopt the SRA (B). 

Regardless of a finding of necessity, Respondent has no obligation to compensate Claimant 

(C).  

A. Article 6 of the BIT authorized Respondent's actions for the protection of its own 

essential security interests  

 

88. Article 6 allows Respondent to assess for itself what measures are necessary to protect its 

essential security interests, limiting the Tribunal’s review to an assessment of whether 

Respondent made this determination in good faith (1). In determining that the sovereign debt 

restructuring was necessary under Article 6, Respondent acted in good faith (2). Even if the 

Tribunal can substantively review Respondent’s determination, the sovereign debt crisis was 

an essential security interest under Article 6 that authorized Respondent’s debt restructuring 

(3). 

1. Article 6 of the BIT is self-judging, so the Tribunal’s scope of authority for review is 

limited to determining whether Respondent has acted in good faith in determining 

necessity 

89. Article 6 of the BIT provides that “[n]othing in this Treaty shall be construed: (1) to require a 

Party to furnish or allow access to any information the disclosure of which it determines to be 

contrary to its essential security interests; or (2) to preclude a Party from applying measures 

that are necessary for the fulfillment of its obligation with respect to the maintenance or 

restoration of international peace and security, or the protection of its own essential security 

interests.” Article 55 of the ILC Articles provide that states can negotiate special provisions, 

lex specialis, that govern their interactions in place of customary international law. Parties 
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enter into BITs “precisely because they wish to modify, displace, or augment the customary 

international law that would otherwise govern investment.”186 Article 6 of the BIT is lex 

specialis and provides a broader set of circumstances for the state to invoke necessity than 

the secondary definition provided in customary international law through the ILC Articles.187  

90. Article 31(1) of the VCLT dictates that treaties be interpreted in accordance with the ordinary 

meaning of the text in context and “in light of its object and purpose,”188 while Article 32 

allows recourse as necessary to a treaty’s negotiating history. The text and context of Article 

6, the object and purpose of the BIT, and its negotiating history indicate that the clause is 

self-judging, allowing Respondent to evaluate necessary measures. Reading Article 6 in its 

entirety evidences the meaning of “necessary for” in subsection (2). Article 6(1) immunizes 

the state from compulsion by a tribunal to produce information it determines contrary to its 

essential security interests. As the purpose of the article is to allow the state to protect its 

security interests in emergency circumstances, Article 6(2) must also allow the state to make 

that determination. Further, allowing substantive review ex poste would require the state to 

produce evidence pertinent to essential security interests. As the state is not required to 

produce such information, the drafters must have also intended to preserve the states’ 

traditional power to determine when it must act to protect its security interests. The statement 

“[n]othing shall…preclude” guarantees, in strong, unequivocal terms, that key aspect of state 

sovereignty. Because the object and purpose of the BIT is to stimulate economic 

development and improve living standards, 189  the state must be able to judge when 

extenuating circumstances require it to take action to protect its internal economic state and 

prevent the extreme degradation of living standards. The drafters of this provision intended to 

create a contingency plan for times when policy considerations need to take priority over 

market arrangements.190 Applying any other standard of judicial review would frustrate the 

parties’ intention to preserve their ability to make immediate decisions in the face of a 

perceived security threat. A state’s invocation of a self-judging security clause in a BIT must 

by definition be given utmost deference by any tribunal reviewing a dispute involving that 

                                                 
186 Sloane, 499. 
187 Slaughter Opinion ¶75-77. 
188 VCLT Art. 31(1). 
189 BIT Preamble. 
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provision.  

2. Respondent acted in good faith in determining essential interest under Art. 6  

 

91. When faced with the sovereign debt crisis, Respondent satisfied its Article 6 obligations by 

assessing that threat and determining the measures necessary to confront the threat in good 

faith. VCLT Article 26 stipulates that the parties must carry out all treaty obligations in good 

faith,191 which requires that states act with honesty and fairness.192  As Article 6 is self-

judging, Respondent need only produce evidence showing prima facie that it has acted in 

good faith in determining necessity. The burden to rebut this presumption then shifts to 

Claimant, who has not produced such evidence.193 

92. Respondent indeed acted in good faith in determining its essential security interests. Facing 

substantial risk of a government default and inability to meet its debt obligations following 

the 2008 global financial crisis, Respondent needed to take action to ensure its national 

security. In weighing its options, Respondent considered recommendations and policies from 

the IMF, as well as its own internal laws that governed the bonds.194 The IMF recommended 

austerity measures, including reducing infrastructure investments, and required a sovereign 

debt restructuring as a condition of a bailout package, which would allow Respondent to 

reduce its debt and ensure its national financial security. As public services were on the verge 

of compromise, the austerity measures were insufficient to address the issues. 195  After 

considering the IMF recommendations and its own laws, Respondent adopted only those it 

determined necessary to avoid default. As the austerity measures failed to raise sufficient 

revenue, Respondent passed the SRA, which reduced its debt and allowed the IMF to 

facilitate a bailout deal from creditor countries that both provided US$150 billion and wrote 

off some of Respondent’s outstanding debt.196  This evidence of fair and honest dealing 

reflects Respondent’s good faith in determining that its actions were necessary to protect an 

essential security interest as provided in the BIT.  

                                                 
191 VCLT Art. 26. 
192 Rios-Herran, 3-4. 
193 WTO Appellate Body Report on USA- Shirts and Blouses. 
194 Facts 14-17. 
195 Procedural Order ¶20; Brock. 
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3. Regardless, the sovereign debt crisis threatened an essential security interest, creating a 

state of necessity that allowed Respondent to act  

93. Even if the Tribunal can substantively review Respondent’s determination, BIT Article 6(2) 

allows a Party to apply measures “that are necessary for . . . the protection of its own 

essential security interests.” The plain meaning of “necessary” in Article 6(2) refers to 

measures that must be taken to avoid a certain outcome. The ICJ has recognized that interests 

of different kinds can trigger necessity to include different types, including even 

environmental concerns.197 

94. Essential security interests cannot be pre-judged and must be determined on a case-by-case 

basis, accounting for all the circumstances of each specific situation.198 Grave danger to a 

state’s “political or economic survival, the maintenance of conditions in which its essential 

services can function, and the keeping of its internal peace” could constitute a state of 

necessity. 199  Economic and financial interests can be essential, particularly those that 

seriously threaten a State’s economic survival.200 The CMS tribunal found that nothing in its 

BIT, its object and purpose, or customary international law excludes major economic crises 

from the scope of Article 6.201 In fact, the tribunal in Continental Casualty found that the 

concept of a state’s international security “was intended to cover not only political and 

military security but also the economic security of States and of their population.”202 The 

tribunal in LG&E determined that Argentina’s economic crisis constituted a serious threat to 

its existence, its political and economic survival, the possibility of maintaining its essential 

services in operation, and its preservation of internal peace.203 This crisis presented a far 

greater threat to Respondent’s economy, with Respondent already facing several 

demonstrations and social unrest in the capital and throughout urban areas due to large-scale 

dismissals and rising unemployment and inflation.204 The debt restructuring was necessary to 

Respondent’s security interest and helped avoid compromising basic functions, regain access 

                                                 
197 Gabcikovo-Nagymaros. 
198 Crawford, 30; ILC 53d Session, 202 seq.; LG&E ¶252. 
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to capital markets, and obtain bailout money from the IMF. 

95. The tribunal in CMS found that the need to prevent a major breakdown would have entailed 

an essential interest and triggered a state of necessity.205 Severe economic difficulties that 

“invite catastrophic conditions in terms of disruption and disintegration of society, or are 

likely to lead to a total breakdown of the economy” could create conditions of necessity.206 

The global crisis that predicated Respondent’s sovereign debt crisis and subsequent 

restructuring was far from normal, and its effects on Respondent fall into the scope of 

essential security interests. It triggered a second recession in Respondent’s still-recovering 

economy, causing large-scale dismissals that brought unemployment up to 10.9%, a spike in 

the inflation rate. 207  The IMF announced that, as a consequence of the global crisis, 

Respondent’s debt of over US$400 billion had reached unsustainable levels.208 This posed a 

severe security threat with potentially catastrophic consequences to Respondent’s society and 

economy that required Respondent to act. 

B. Even under the narrow definition of necessity in customary international law, the 

sovereign debt crisis created a state of necessity  

96. The standard for necessity in customary international law is reflected in ILC Article 25, 

which requires that the act is “the only way for the State to safeguard an essential interest 

against a grave and imminent peril, and does not seriously impair an essential interest of the 

State or States towards which the obligation exists, or of the international community as a 

whole."209 Necessity may not be invoked if “the international obligation in question excludes 

the possibility of invoking necessity” or “the State has contributed to the situation of 

necessity.”210  Here, Respondent’s action was the only option (1) to protect its essential 

interest in its economic security (2) against the sovereign debt crisis, which constituted a 

grave and imminent peril (3). Respondent did not contribute to the state of necessity (4). 

Lastly, its action did not serious impair an essential interest of Corellia or the international 

community as a whole and was not precluded by the Corellia-Dagobah BIT (5).   
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1. Respondent’s action was its only option 

97. The Tribunal’s task here is to determine whether Respondent has “exhausted all possible 

legal means.”211  The Enron annulment tribunal noted that “only way” could signify the 

option that involves the smallest violation of international obligations, or the option that is 

most likely to be effective.212 The sovereign debt restructuring served as Respondent’s only 

feasible option to effectively address the sovereign debt crisis. The IMF supported this debt 

restructuring213 and in fact required it as a necessary condition for a bailout.214 Respondent 

also implemented other IMF-recommended austerity measures, such as a reduction in 

infrastructure investments. However, Respondent’s public services were on the verge of 

collapse and thus were not a viable revenue-generating option to avoid a default or debt 

restructuring.215 

2. Respondent’s economic security is an essential interest 

98. Essential interests can include serious economic threats and the need to prevent the political 

and social consequences of a major economic breakdown, 216  depending on the specific 

circumstances of a particular case.217 In the past, even environmental concerns have been 

considered in the essential interests of a state.218 The LG&E tribunal found that Argentina’s 

economic crisis seriously threatened its existence, political and economic survival, 

maintenance of essential services, and preservation of internal peace.219 The global economic 

crisis and Respondent’s ensuing sovereign debt crisis presented an even greater threat to 

Respondent’s economic and political survival. Debt reduction was essential to avoid 

compromising Respondent’s basic functions.   
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3. Respondent’s economic security faced grave and imminent peril due to its sovereign debt 

crisis 

99. No standard for measuring a threat’s gravity has been established, nor is an external tribunal 

empowered to judge this for a state. The power to determine the magnitude of a threat and 

respond in a manner fitting a state’s interests is a core component of state sovereignty, which 

cannot be restricted absent a specific provision of international law.220 Regardless, the nature 

of the problem at hand should suffice to demonstrate the gravity of the peril. The global 

financial crisis was an exceptional case, and Respondent expected to face greater problems 

than it did with its first recession, as its economy had not yet recovered and remained weak 

due to IMF-recommended austerity measures.221  

100. Imminence can include long-term threats. 222  With public services on the verge of 

collapse,223 Respondent faced an imminent threat that was soon to occur. As a result of large-

scale dismissal, increased unemployment, and rapidly rising inflation, demonstrations and 

social unrest erupted in the capital and other cities.224 Respondent could not generate enough 

revenue to service its debt, which reached unsustainable levels in 2010.225 Absent this debt 

restructuring, Respondent was unable to secure additional funds from the international 

financial market.226 The debt crisis presented a grave and imminent threat to Respondent’s 

essential interests, justifying its action to prevent a worsening of the situation and total 

economic collapse. 

4. Respondent did not contribute to the state of necessity 

101. Respondent did not contribute to the state of necessity, which was caused by the 

external global financial crisis. In LG&E, the tribunal found that the government 

demonstrated a desire to do everything in its power to minimize the severity of the crisis.227 

The Enron tribunal acknowledged that Respondent’s economic difficulties originated in part 
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in external shocks from Asia, Russia, Brazil, and the United States.228 The global financial 

crisis underpinning Respondent’s situation here was not a typical economic crisis and 

featured external shocks from the international financial system on Respondent’s economy. 

Respondent demonstrated its desire to minimize the severity of the crisis by implementing 

the IMF’s recommended debt restructuring and other austerity measures.229 On the IMF’s 

recommendations, Respondent’s policies put the state on track toward recovery that would 

likely have succeeded but for the exogenous global financial crisis.  

102. Further, state contribution to the state of necessity must be “sufficiently substantial and 

not merely incidental or peripheral.”230 The global financial crisis, not Respondent’s actions, 

substantially caused the sovereign debt crisis. Critics have suggested that the IMF’s 

requirement of strict austerity measures failed to stimulate economic recovery and actually 

left Respondent in a poor position for this crisis.231 Claimant has not shown that Respondent 

contributed, and certainly not substantially, to the global financial crisis and resulting state of 

necessity.  

5. Respondent’s action did not seriously impair an essential interest of Corellia or the 

international community as a whole, and was not precluded by the BIT 

103. Respondent’s action did not seriously impair an essential interest of Corellia, as a loss 

to a handful of Corellian investors does not implicate Corellia’s economic security. This 

restructuring, an action encouraged by the IMF and creditor states, does not implicate an 

essential interest of the international community as a whole or violate a peremptory norm.232 

104. The BIT plainly does not preclude the invocation of necessity. As the tribunal in 

LG&E found for the US-Argentina BIT, 233 the inclusion of a clause authorizing a state of 

necessity constitutes acceptance of the possibility that one party may invoke necessity.  

C. Regardless of a finding of necessity, Respondent has no obligation to compensate  
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1. Article 6 precludes the wrongfulness of Respondent’s acts and eliminates any obligation 

to compensate investors 

105. Article 6 allows Respondent to take any action necessary to safeguard its essential 

security interests. In no uncertain terms, the provision declares that “[n]othing…shall 

preclude” measures necessary to essential security. This provision preserves the state’s 

ability to execute these actions as necessary, thus precluding wrongfulness and eliminating 

any obligation to compensate investors. The debt restructuring here was necessary to avoid 

compromising its basic functions and gain access to capital markets and an IMF bailout. 

Thus, Respondent has not acted wrongfully and therefore is not obligated to pay. 

2. Under customary international law, Respondent is not obligated to compensate for 

damages incurred during a state of necessity  

106. The LG&E tribunal held that the state is not responsible for compensation during the 

period of necessity,234 stating that damages suffered during that period should be “borne by 

the investor.”235 The Iran-U.S. Claims Tribunal determined that damages caused as a result of 

“social and economic forces beyond the power of the state to control through the exercise of 

due diligence” were not attributable to the state. 236  Particularly when investors buy 

restructured debt, they assume the risk that a change in the international financial markets 

might require another restructuring. 

3. The ILC Articles deal with compensation for wrongful acts committed against States 

107. Even if the Tribunal determines that Article 6 is not self-judging and that there is no 

necessity under Article 25, Respondent does not owe compensation. The ILC Articles apply 

when states commit wrongful acts on other states. The commentary to Article 27, which 

deals with compensation for wrongful acts, explicitly refers to “material loss suffered by any 

State directly affected” (emphasis added). 237  The commentary does not provide for 

compensation to non-state actors. Therefore, even if invocation of necessity is not upheld, 
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Respondent owes no compensation to Claimant. 

 

PRAYER FOR RELIEF 

108. In light of the foregoing, Respondent respectfully requests this Tribunal to find that: 

(i) This Tribunal does not have jurisdiction over this dispute; 

(ii) Respondent did not breached the BIT Article 2; 

(iii) Regardless, Respondent’s actions were exempted under Article 6. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 20, 2010 BY 

------/s/--------- 

Team Schwebel 


