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STATEMENTS OF FACTS 

In 2001, Dagobah was faced with an unsustainable debt burden and descended into a two-

and-a-half year long economic crisis. This as a result of a decade of heavy borrowing on 

international financial markets, combined with high government budget deficits, partly 

caused by massive tax evasion. 

On 7 May 2001, Dagobah was unable to meet its debt obligations which led its government 

to restructure its sovereign debt and launch an offer according to which holders of 

sovereign bonds would be able to exchange their bonds for new ones to be issued by 

Dagobah. The new series of bonds would reduce the bonds’ face value by 43%, as well as 

provide the possibility of cash buybacks with the assistance of the World Bank’s Debt 

Reduction Facility. The International Monetary Fund (“IMF”) presented certain 

recommendations for Dagobah to appropriately implement the sovereign debt restructuring 

process, as well as to prevent further increase of its debt and another future crisis.  

Before that crisis, on 1992, the Corellian Republic and Dagobah entered into the 

Agreement between the Corellian Republic and the Federal Republic of Dagobah for the 

Promotion and Protection of Investments (“Co-Da BIT”), this treaty provided for a 

definition of protected investments. In such list of protected investments, sovereign bonds 

were not included. After the 2001 economic crisis the contracting states of the treaty 

decided to clarify the language of the said treaty. In this clarification, the parties still did not 

include an express reference to sovereign bonds under the definition of investments to 

which the treaty would apply.  

Nevertheless, Corellia commenced arbitral proceedings against Dagobah, administered by 

the Permanent Court of Arbitration (“PCA”), providing for State-to-State dispute 

settlement, requesting a decision on the interpretation issue that had arisen between the two 

parties. Dagobah contended that the acquisition of Dagobah’s sovereign bonds could not be 

considered an “investment”, since (i) the BIT did not expressly address such issues and (ii) 



the bonds lacked a territorial link. On 29 April 2003, the PCA Arbitral Tribunal finally 

decided, by majority, not by unanimity, that sovereign bonds were investments in favor of 

claimant. The dissenting arbitrator presented his opinion on May of 2003, in which he held 

that sovereign bonds could not constitute an investment in accordance with the wording of 

the BIT and they lacked a territorial link to Dagobah.  

By then, Corellian bondholders had already accepted (emphasis added) a restructuring offer 

made by Dagobah, which ultimately only represented losses of less than 20% of the net 

present value of their bonds. No litigation proceedings were pursued by Corellian nationals 

against Dagobah in respect to its sovereign debt restructuring.  

At the beginning of 2010, a new recession hit Dagobah as a consequence of the financial 

crisis that affected many nations around the world in 2008. On 14 September 2011, the IMF 

issued a recommendation stating that “although Dagobah has for the most part followed the 

IMF’s recommendations after the crisis of 2001, its debt, now estimated at more than U$ 

400 billion, is unsustainable”, and suggesting several measures that would enable the State 

to reduce its debt-to-GDP ratio to a more acceptable level within the next decade. Among 

such measures, the IMF suggested the implementation of a new sovereign debt 

restructuring that would reduce its debt. The IMF also stated that, with the support of 

several States, it could facilitate a bailout estimated at US$150 billion, as long as Dagobah 

refinanced and reduced its outstanding debt in bonds through an exchange offer. Most of 

the bailout resources would be used to ensure Dagobah’s financial stability.  

Trying to comply with the IMF suggestions, on May of 2012, Dagobah enacted the 

Sovereign Restructuring Act (“SRA”), applicable to all bonds governed by Dagobah’s law, 

which provided that if a qualified majority of the owners of 75% of the aggregate nominal 

value of all outstanding bonds governed by domestic law agreed to modify the terms of the 

bonds, that decision would bind all the remaining bondholders. Before the adoption of the 

SRA, the affected bonds did not allow for amendment unless all bondholders agreed to it.  

On 29 November 2012, the Dagobah government offered bondholders the option to 

exchange their bonds for new ones worth approximately 70% of the net value of the 

outstanding sums under the original bonds. The exchange offer observed the IMF’s policies 

regarding sovereign debt restructuring. Since Dagobah’s law governed the vast majority of 

restructured bonds and more than 85% of holders of bonds that were subjected to the SRA 

decided to participate in the exchange offer, on 12 February 2013 all of such bonds were 

exchanged for new ones on the terms provided by the exchange offer. The offer was also 

extended to the remaining creditors, who possessed bonds governed by other laws, almost 

all of which accepted the offer.  

In contrast to the old bonds, which were governed by Dagobah’s law and contained a forum 

selection clause granting exclusive jurisdiction to Dagobah’s courts over any disputes 

arising therefrom, the new bonds were governed by the law of the Kingdom of Yavin, an 

international financial hub customarily chosen in international financial and capital market 

transactions. The new bonds also specified Yavin’s courts as the forum for resolving 

disputes related to them.  



On 30 August 2013, Calrissian & Co., Inc. (“Calrissian”), a Corellian hedge fund that holds 

a number of sovereign bonds subjected to the SRA and was among the holdout minority, 

commenced arbitral proceedings before the Arbitration Institute of the Stockholm Chamber 

of Commerce (“SCC”) pursuant to the investor-State dispute settlement provision 

contained in the Co-Da BIT, Article 8, and also referring to the decision on interpretation 

rendered by the PCA Arbitral Tribunal.  

After the SCC Board of Directors decided, pursuant to Articles 9 and 10 of the Arbitration 

Rules, that the SCC did not manifestly lack jurisdiction over the dispute, the SCC 

Secretariat confirmed to Calrissian receipt of the notice of arbitration and notified Dagobah 

of the Request. Following the payment of the advance on costs by the parties, the case was 

referred to the Arbitral Tribunal on 8 January 2014.  

On 3 February 2014, the Arbitral Tribunal issued Procedural Order No. 01, through which 

it determined several details including: deadlines for the submission of clarification 

requests and memorials; date and place for hearings; and issues to be addressed at this stage 

in the proceedings. 

  



PART ONE: JURISDICTION OF THE TRIBUNAL  

I. THE TRIBUNAL LACKS JURISDICTION OVER THE SUBMITTED 

CLAIMS BECAUSE SOVEREIN BONDS DO NOT CONSTITUTE AN 

INVESTMENT AND THEY LACK A TERRITORIAL LINK.  

 Respondent respectfully requests to this Tribunal to dismiss Claimant’s request for 

arbitration concerning the dispute arisen between the parties referred hereby, since 

Respondent considers that it has no competence in this case. 

 Respondent bases this opposition in the fact that (A) the Sovereign Bonds issued by 

Dagobah do not constitute an investment within the its plain meaning and the meaning of 

the Co-Da BIT, and (B) such contracts, the said bonds, contained a forum selection 

contractual clause which provides for exclusive jurisdiction to the Courts of Dagobah as the 

competent authority to hear any dispute arisen between the parties, under its national law.  

A. The Sovereign Bonds not Constitute an Investment within its plain meaning 

and under the Co-DaBIT  

 The Sovereign Bonds are not an investment made by the Corellian bondholders, but 

a contract entered between them and the State of Dagobah. This Tribunal must not consider 

the Sovereign Bonds as an investment, since (1) within their plain meaning cannot be 

defined as investment and (2) the definition of investment under the Co-Da BIT does not 

cover sovereign bonds and the sovereign bonds lack of a territorial link.  

1. The sovereign bonds are not an investment in terms of their plain meaning  

 In order to consider hear the present dispute, this Arbitral Tribunal must consider 

the Sovereign Bonds as investments, but according to the A Dictionary of Finance and 

Banking a bond is “An IOU issued by a borrower to a lender. Bonds usually take the 

form of fixed-interest securities issued by governments, local authorities, or companies. 

However, bonds come in many forms: with fixed or variable rates of interest, 

redeemable or irredeemable, short- or long-term, secured or unsecured, and marketable 

or unmarketable. Fixed-interest payments are usually made twice a year but may 

http://www.oxfordreference.com/view/10.1093/acref/9780199229741.001.0001/acref-9780199229741-e-1435


alternatively be credited at the end of the agreement (typically 5 to 10 years). The 

borrower repays a specific sum of money plus the face value (PAR) of the bond. Most 

bonds are unsecured and do not grant shares in an organization. Bonds are usually sold 

against loans, mortgages, credit-card income, etc., as marketable securities....”
1
 Bonds 

are mere promises to pay; a promise to pay is not an investment, but a contractual 

obligation. Even the definition cited above provides for the terms lender and borrower, 

implying that bonds a form of credit agreements. Within the plain meaning of the 

Sovereign bonds issued by Dagobah, they were mere promises made by Dagobah to the 

bondholders, such bonds contained contractual clauses such as forum selection clauses, 

collective action clauses, maturity date, interest rate clauses all similar to a simple loan 

agreement. Therefore the bonds cannot be considered as investments but as contracts 

that resemble commercial transactions.  

 The Vienna Convention on the Law of Treaties which is applicable to the present 

case, provides in its article 31 subsection 1 that the terms of a treaty must be interpreted 

according to their ordinary meaning “A treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.” In the present dispute, the definition of bonds 

must be interpreted in the light of its ordinary meaning which is loan.  

 Since the bonds are loan contracts between the State of Dagobah and the 

bondholders, they do not constitute an investment within its plain meaning; therefore this 

Arbitral Tribunal has no jurisdiction over the claim.  

2. The Co-Da BIT does not define bonds as investment. 

 According to Claimant, the Agreement between the Corellian Republic and the 

Federal Republic of Dagobah for the Promotion and Protection of Investment is the 

governing law for the present dispute, and has been instituted for the alleged violation of 

various treaty provisions. Nevertheless the Co-Da BIT evidences that the parties to the 

                                                
1 "bond." In A Dictionary of Finance and Banking, edited by Law, Jonathan, and John Smullen. : Oxford 

University Press, 2008. http://www.oxfordreference.com/view/10.1093/acref/9780199229741.001.0001/acref-

9780199229741-e-385. 

 



referred BIT did not mean to cover Sovereign Bonds as an investment, since there is not 

any express reference to sovereign or private bonds in the treaty.  

 Though its Article 1 does not contains an exhaustive list of the assets that constitute 

an investment, it is presumable that this contracts were not meant to be considered as an 

investment by the parties, otherwise they would have mentioned it expressly as they do 

with various specific assets, or they would have at least added a section of securities and 

financial instruments. After the second economic crisis that hit Dagobah the signatories’ 

states, decided to clarify the wording in the Co-Da BIT, and even there, the parties did not 

include sovereign bonds. By not including the bonds in the protected investments’ list it can 

be stated that the parties did not mean to include the bonds in such list.  

 Even though that this Arbitral Tribunal could consider that the bonds should have 

been protected investments covered by the Co-Da BIT, there is a universal objective criteria 

in order to consider an asset as an investment. Such criteria is derived from the Salini v. 

Moroco case, and involve 4 general interdependent characteristics. An investment must 

infer: (i) contributions, meaning gain or profit, (ii) certain duration of performance of the 

investment and (iii) a participation in the risks of the transaction and, (iv) the contribution 

to the economic development of the host State of the investment.
2
 Various tribunals 

embrace this widely accepted Salini test in order to determine if transaction or asset can be 

considered as an investment, such are the cases of Fedax NV v The Republic of Venezuela, 

Joy Mining Machinery Ltd. V. Egypt, Saipem Spa v. Bangladesh SGS v Pakistan Patrick 

Mitchell v. The Democratic Republic of Congo, Poenix Action v. Czech Republic among 

others.  

 From the four requirements aforementioned, the Contract signed by Claimant and 

Respondent does not comply with all of them. The contribution to the economic 

development of the Host State requirement was not complied by Claimant since the 

Sovereign Bonds were acquired through the secondary market; the contribution was made 

to the seller, not the issuer of the bonds. This means that the Republic of Dagobah did not 

receive a payment for the acquisition of its Sovereign bonds made by Claimant. Professor 

                                                
2 Salini v. Moroco ¶52 



Schreuer mentions that the contribution to the economic of the host state is the only 

possible indication of an objective meaning
3
. Since the purchase through a secondary 

market of the Sovereign Bonds, did not contribute in any way to economic development of 

the State of Dagobah, the totality of the requirements of the Salini test are not fulfilled, 

therefore the Sovereign Bonds do not constitute an investment.  

3. The Sovereign Bonds Lack of a Territorial Link  

 In the event, that this Arbitral Tribunal considered the Sovereign Bonds as an 

investment, is notwithstanding all the previous arguments, is still not competent to hear the 

present dispute since such bonds lack a territorial link to the Federal Republic to Dagobah.  

There is no territorial link between the Sovereign Bonds and Dagobah. Hereby is provided 

the definition of territory according to the preamble of the Co-Da BIT “the intent to 

promote greater economic cooperation between both States with respect to investment by 

nationals of one of the party made in the territory of the other”
4
. This definition states that 

the investment must be made in the territory of the other, the Tribunal must note that the 

Sovereign Bonds were not acquired in the territory of Dagobah, but on a secondary market. 

Having stated so, is it important to note that since the Sovereign Bonds were not purchased 

in said territory, therefore there is no economic cooperation between the States. The 

Corellian purchasers cooperated with the seller(s) in the secondary market, there was no 

such thing as an investment in favor of the Federal Republic of Dagobah. Therefore the 

Sovereign bonds lack completely of a territorial link with the territory of Dagobah. 

 In addition to the previous statement, the bonds contain an exclusive jurisdiction 

clause. The Jurisdiction of this Dispute Corresponds to the State Courts of Dagobah. The 

dispute resolution clause in the bonds, relate the disputes to the State Courts of Dagobah. 

(1) The claim presented by claimant refers to a contractual breach, not a treaty claim; 

furthermore, even if the Tribunal believes that a contract claim can be protected by the BIT, 

(2) the Sovereign Bonds contain an exclusive forum selection clause with the aim of not 

allowing any other forum to be applicable.  

                                                
3 UNCTAD: INV p. 57 
4 BIT ¶2 p. 7 



B. The claim presented by claimant refers to a contractual breach 

 Since the Sovereign Bonds are contracts, the claim arising out of such bonds, are 

not subject matter of this Tribunal since they are not treaty claims, but contract claims.  

 The essential basis of the Vivendi case must be applied to the present dispute, the 

rule establish that in the case where the elemental basis of a claim is a breach of contract, 

the tribunal must valid the forum selection clause of the contract.  

In the Joy Mining case the tribunal stated a basic distinction between treaty claims and 

contractual claims, the key of the difference is in what manner is acting the State. like in 

Toto case
5
 were the tribunal held that an unfair expropriation without compensation 

constitute a breach of the BIT or as happened in Joy Mining the failure to protect the 

investor from the troops and protesters obstructing the work, however tribunals have 

consider that an alleged breach of a change in the regulatory framework did not consider 

the claim as to be a matter of puissance publique, since a state in its sovereign activities has 

the right to change the norms of the country in order to protect its sovereignty and the 

nation. I 

Contracts have rights and protections under the domestic order, treaties have a different 

approach were the state actions have to breach international law.
6
 In the present case the 

State of Dagobah is acting as a particular entity in his character of borrower or debtor; not 

as public entity. The breach in our case consist in the non-payment of the bonds, not a 

treaty claim which consist in Respondent´s use of puissance publique. 

1. The Sovereign Bonds contain an exclusive forum selection clause 

Even if this Tribunal finds the claim made by Claimant to be a treaty claim, the Sovereign 

Bonds contain an exclusive forum selection clause. In such clause the faculty to hear and 

solve any dispute between the parties regarding the bonds issuance contracts belongs to the 

Courts of Dagobah. This was stated in the new bonds series that were accepted by all 

bondholders in 2003, including Claimant (emphasis added). There, the will of the parties to 

                                                
5 Idem ¶117 
6 Shookman ¶41 



submit any eventual dispute to the law and forum of Dagobah is quite clear and 

uncontroverted. By choosing the Courts of Dagobah, the parties are expressly excluding all 

other courts and tribunals, and among those, this Arbitral Tribunal.  

 Claimant should not commence arbitration based on the host country’s breach of 

contract if arbitrating the dispute would not be in compliance with the dispute resolution 

provision of the same agreement, as it was held in SGS v. The Philippines.
7
 The Tribunal in 

that case, concluded by saying that even though it considered that had jurisdiction under the 

BIT to arbitrate purely contractual claims (emphasis added), it would not exercise such 

jurisdiction in the case at hand, since the parties had agreed to submit their contractual 

disputes to the exclusive jurisdiction of the Philippines courts.  

 The International law requires that the extent of the State’s contractual obligations 

must first be determined by the forum selected in the contract before a tribunal constituted 

pursuant to an investment treaty can consider whether the State breached its treaty 

obligations.
8
. 

 These cases are immensely similar to the present dispute, Dagobah by not 

complying with its obligations under the bonds breached the contractual terms stipulated 

therein. As far as it has been presented, tribunals and international law have put forth a 

criterion which establishes the preponderance of exclusive forum selection clauses 

remained in contracts over treaty clauses in similar cases
9
; such represents the most 

important element of an agreement, which is the will of the parties that shall be respected. 

II. RESPONDENT’S ACTIONS HAVE BEEN IN STRICT COMPLIANCE 

WITH INTERNATIONAL LAW 

Even if this Tribunal considers being competent to hear the present case, notwithstanding 

the abovementioned facts and arguments, Respondent maintains that the relief sought by 

Claimant finds no support in the applicable law; first, because (A) there is no violation of 
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the rights granted by International Law, and second, because (B) the measures taken by 

Respondent were motivated by a state of necessity. 

  

A. RESPONDENT DID NOT BREACH THE FAIR AND EQUITABLE 

TREATMENT STANDARD UNDER THE CORELLIA-DAGOBAH BIT. 

Respondent denies categorically to have conducted itself in an inappropriate manner that 

could lead to a breach of the FET standard. On the contrary, and according to the factual 

record of this case, Dagobah has shown an honorable and sometimes stoical effort to deal 

with its internal problems on one hand, and be fair, honest and transparent with its foreign 

business associates on the other hand.  

The definition of Fair and Equitable Treatment is the modern expression of the Minimum 

Standard of Treatment
10

. Treaties in which the Fair and Equitable Treatment is referred are 

providing a higher standard than Customary International Law. If it were the intention of 

the parties to provide the Customary International Law standard, they would have 

expressed it in the treaty instead of “Fair and Equitable Treatment”
 11

. 

In the present case, a violation of the Fair and Equitable Treatment standard, or Minimum 

Standard of Treatment, would imply a very grave violation of the investor’s protection 

under the BIT. The reality is that there was not such violation and, even addressing each 

one of the supposed violations made by Respondent, no actions were taken by the State to 

deprive Claimant of its protection. 

This Tribunal must take into account that Claimant’s bonds represent only the 10% of the 

aggregate nominal value of all outstanding bonds, which, by the way, contained a pari 

passu clause, that demonstrates their equal condition; furthermore, and even when 

Respondent has the legitimate and sovereign right to regulate its domestic matters, it never 

performed unilateral decisions, but sought consensus towards its business associates and 

took recommendations –e.g. the IMF’s ones- before making any action. The Federal 

                                                
10 Dugan & Wallace, note 12 at p.495 
11 Dolzer & Schreuer, notes 32,33 at p.134 



Republic of Dagobah is and has been a respectful country, and the slanders of a minority 

should not affect that reputation. 

In order to be precise and punctual about the claims before this Tribunal, Respondent 

proceeds to revise each of them in the same order they are appointed in Claimant’s 

memorandum, i.e., allegedly breach of (1) due process, (2) transparency standard and (3) 

legitimate expectations. 

1. Respondent did not breach any fundamental Due Process guarantees. 

Respondent acknowledges the importance of enshrining the procedural fairness toward 

foreigners as required by international law; therefrom its efforts to equilibrate its sovereign 

duties and faculties in front of a crisis with the rights of its business associates have been 

evidenced in the present case. The standard of due process is traditionally confined to 

courts
12

. Indeed, the opposite of the due process standard is the denial of justice, which is 

defined as “any gross misadministration of justice by domestic courts resulting from the ill-

functioning of the State’s judicial system”
 13

. However, even subjecting to administrative or 

legislative proceedings, if any authority takes measures which are legitimate by itself, there 

is no breach of the obligation
14

. Governments must be free to act in the broader public 

interest; reasonable governmental regulations cannot be achieved if any business that is 

adversely affected may seek compensation, and it is safe to say that customary international 

law recognizes this
15

. As can be noted, due process also protects states’ rights from abusive 

claims on behalf investors. 

States retain the right to regulate in the public interest as long as they do so without 

violating the due process of law; procedural deficiencies of non-fundamental and non-

abusive nature are not sufficient for establishing a breach, if the measure itself is legitimate. 

This argument is supported by Genin Tribunal, which concluded there that even when 

Respondent showed certain deficiencies in a license revocation procedure, among others, 

the absence of notification and the lack of an invitation to the decision-making meeting, a 
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breach of the FET standard could not been found, since the revocation was considered to be 

a reasonable regulatory decision
16

. Likewise, the GAMI Tribunal held that a proof of a good 

faith effort by the Government to achieve the objectives of its laws and regulations may 

counterbalance instances of disregard of legal or regulatory requirements
17

. 

As a matter of fact, Dagobah’s actions were focused to solve its financial crisis, and a proof 

of its good faith effort to comply with this objective in a legal and just framework on which 

all parties related resulted fairly treated, is the amendment mechanism established in the 

SRA, which gave the opportunity to the bondholders –prior notice and invitation
18

- to 

decide whether they agreed to the new terms or not. 

Of course, any business implies a risk of loss, as any entrepreneur should know beforehand 

and even more in the light of a crisis within the circumstances present in our case. 

Respondent cannot be responsible for situations that were out of his control and tend to 

happen frequently in international transactions, even less when it undertook to manage 

those situations through a bona fide regulation that reflected a clear and legitimate purpose 

and on which further malpractice, such as discrimination or arbitrariness, was absent. This 

statement is supported by the Feldman Tribunal, which concluded: 

“A state is not responsible for loss of property or for other economic disadvantage resulting from 

bona fide general regulation or other action of the kind that is commonly accepted as within the 

police power of states, if it is not discriminatory.
 19

” 

Hence, Respondent’s duty comprised the manner on which the amendment of the sovereign 

bonds process was being made, which was a result of a thoughtful plan, approved by the 

International Monetary Fund and accepted by the determinant majority of 90% of the 

bondholders, factors that lead Respondent to believe its mechanism was correct. But even if 

a flaw in this process is proven, it still does not represents a breach of due process, 

inasmuch as there is a difference between a mere error and manifest injustice. In 

Thunderbird, the Tribunal held that even if there were some administrative irregularities in 

that case that affected the proceedings, it did not find any that was grave enough to shock a 
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19 Feldman v. Mexico, para. 105. 



sense of judicial propriety and thus give rise to a breach of the standard
20

; indeed, not every 

procedural irregularity constitutes a violation of fair and equitable treatment. 

For the reasons exposed above, it can be concluded that there is no basis to believe that 

Respondent violated the Claimant’s right to have a due process; moreover, this standard 

also provides the right to the former to take actions for the public interest purpose within its 

frontiers as long as these actions do not entail discriminatory, arbitrary, hostile or any other 

bad faith practice. Dagobah’s SRA enactment was made pursuing a reasonable objective, 

and provided a mechanism on which all bondholders would be able to address their 

legitimate interests and decide –prior notice and invitation- whether they wanted to accept 

the new terms, as the 90% of the aggregate nominal value did, or decline, as Claimant did. 

Respondent, then, complied with the elements to guarantee a due process, and any other 

circumstance remains out of the scope of its responsibility.  

2. Respondent’s acts were always transparent 

The standard of transparency obligates States to maintain their procedures and legal 

regimes open and clear
21

. The transparency issue seems to be more like an accessory, 

buttress element in between due process and legitimate expectations claims, rather than a 

well-defined standard on which a breach of fair and equitable treatment can emerge without 

leaving behind several uncertainties. There is little state practice to suggest that states have 

a general duty to specifically notify foreign investors of laws or changes to laws that might 

affect them; there is even less authority for the proposition that governments have an 

obligation to provide foreign investors with an opportunity to comment on changes to state 

regulation before changes are implemented
22

. The claims on transparency breaches become 

even more irrelevant when the State has not made any specific representations as to 

guaranteeing that it will manifest certain degree of disclosure, or when the relevant 

information is already available in other sources, resulting this in a due diligence obligation 

on behalf the investor. 

                                                
20 Thunderbird v. Mexico, para. 200. 
21 Kläger, p. 228. 
22 Paradell, p. 292. 



Nevertheless, and even when the transparency ambiguous argument is not strong enough to 

prove a lack of forthrightness on behalf Dagobah, it is its desire to address, as explained 

supra [II (A)(1)] that it has performed and developed its legal regime in a clear and 

unambiguous manner. Respondent’s remarkable open policy has been documented in the 

factual record of this case, wherein is established that, from the beginning of its financial 

problems, it took into consideration the opinions of the IMF in order to solve them, and 

then created a legal instrument by which the bondholders –prior notification and invitation- 

could freely decide to exchange their titles. This means that Respondent has never 

conducted opaque or arbitrarily, but on the contrary, has sought for consensus and 

understanding before making any decision. 

In order to be transparent, a decision taken by the State must be duly grounded
23

, which 

means that a State complies with the transparency requirement if its decision furnishes with 

adequate and correct reasons, otherwise, a lack of transparency alone, with no other 

element, does not constitute a violation of international law
24

. Transparency duty becomes 

relevant when its accompanied by the specific representations element; cases like SPP
25

, 

Metalclad
26

, Tecmed
27

 and MTD
28

 are representatives of successful breach of transparency 

claims by virtue of the prior commitments made by states thereby, followed by the 

noncompliance or contradiction of such guarantees on behalf the Respondents.  

In our case, there were any specific representations; in the BIT, there is no specific 

provision or standard requiring transparency in general or in any precise proceeding. As 

much, the only close reference to transparency in the BIT is in its art. 6 (1), which actually 

precludes the parties’ obligation to furnish or disclose information when that 

“transparency” could impair their essential security interests. Adversely to the 

abovementioned cases, Dagobah did not make any specific representations that could lead 

Claimant to expect any particular action, and that could actually constitute a strong 

argument to claim a breach of the fair and equitable treatment. 
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It is, then, Claimant’s obligation to prove that the proceedings were not made in a 

transparent manner. In Champion Trading Co., the tribunal noted that the laws and decrees 

regarding their business thereby were public and available, and therefore, Claimant could 

not produce any evidence or pertinent argument to prove that the Government had violated 

the principle of transparency under international law
29

. Analogously in our case, Claimant 

has no elements to prove a violation of such principle, since as can be noted, Respondent 

notified the bondholders about the forthcoming changes and different versions of the on-

going draft were constantly published on relevant agencies’ websites –which were of 

official nature-, and then, it made an invitation to the bondholders to create a voting 

committee, factors that unequivocally show the openness and transparent conduct of 

Respondent. 

3. Respondent did not breach the legitimate expectations standard. 

Legitimate expectations are not a one sided responsibility. It is true that this standard 

protects the investment from wrongful state’s conduct, but it also implies a responsibility to 

the investor, which is the requirement of being legitimate and due diligent; the conduct of 

the foreign investor cannot be separated from the issue of legitimate or reasonable 

expectations and reasonable reliance
30

. There are certain limitations as to what expectations 

can be considered legitimate and protected by the FET standard. In particular, investors 

must anticipate and accept that the regulatory and legislative environment may change over 

time
31

. Investors owe an obligation of due diligence, and so, have to gather the factual and 

legal information that is relevant to the particular investment
32

. 

In Methanex, case where a Canadian producer of methanol, challenged Californian 

legislation that banned the production of gasoline containing methanol-based additives on 

environmental grounds, the tribunal emphasized the need for the investor to have a general 

awareness of the regulatory environment in which it was operating as a condition for the 

application of the legitimate expectations doctrine: 
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“[Methanex had entered into a political economy] in which it was widely known, if not notorious, 

that governmental environmental and health protection institutions at the federal and state level… 

continuously monitored the use and impact of chemical compounds and commonly prohibited or 

restricted the use of some of those compounds for environmental and/or health reasons.”  33
 

Investors should also be aware and take into account the level of the country’s development 

and administrative practices. Commonly, investors are attracted to developing countries 

rather than to developed countries for the possibility of greater return of their capital, then it 

is clear that they comprehend the risks that this option entails. In Genin, the tribunal found 

that there was no breach of FET, since the claimants had knowingly chose to invest in a 

renascent independent state, coming rapidly to grips with the reality of modern financial, 

commercial and banking practices and the emergence of state institutions responsible for 

overseeing and regulating areas of activity perhaps previously unknown.
 34

 

In Parkerings-Compagniet, the Tribunal concluded that, since Lithuania was in a transition 

time when the investment was made, the legislative changes were far from being 

unpredictable, were in fact to be regarded as likely, and Claimant, as any prudent 

businessman would, was a aware of the risk that changes of laws would probably occur 

after the conclusion of the agreement, since the circumstances surrounding the decision to 

invest, were certainly not an indication of stability of the legal environment, and therefore, 

no expectation that the laws would remain unchanged was legitimate.
 35

 

“[B]y deciding to invest notwithstanding this possible instability, the Claimant took the business risk 

to be faced with changes of laws possibly or even likely to be detrimental to its investment. The 

Claimant could (and with hindsight should) have sought to protect its legitimate expectations by 

introducing into the investment agreement a stabilization clause or some other provision protecting it 

against unexpected and unwelcome changes.” 36
 

Similarly, in Duke Energy, the Tribunal held that in order to be protected, the investor’s 

expectations must be legitimate and reasonable at the time when the investor makes the 

investment. The assessment of reasonableness or legitimacy must take into account all 

circumstances, including not only the facts surrounding the investment, but also the 
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political, socioeconomic, cultural and historical conditions prevailing in the host State. In 

addition, such expectations must arise from the conditions that the State offered the investor 

and the latter must have relied upon them when deciding to invest.
 37

  

Claimant, as an investor from a developed economy state like Corellia, should have been 

aware of the common risks that imply the acquiescence of bonds or an investment in any 

foreign country, and specially in our case, where Dagobah, a state with an emerging 

market, has had a widely known unstable economy since the end of the 1980’s, it has been 

stroked by internal and world recessions before and during the sovereign bonds issuance, 

and even before the BIT establishment, which means that Claimant should have known the 

economic, political and historical conditions of the host country on which it would make its 

so-called investment, and nevertheless, it undertook to make the transaction anyway. 

Taking into account that Dagobah is a developing country that has had widely known 

financial struggles for decades, Claimant should have known that its business would imply 

some risk, and that the State could, and probably would make some legislative changes in 

order to amend its economic problems. The fact that Poor’s Standard rated Dagobah as a 

B+ country at the time the bonds were issued, shall not be a decisive factor to create 

expectations of no financial, political or legislative changes in the near future, since the 

historical financial scenario had been very volatile, and the transaction was made only two 

years after the Dagobah’s big crisis in 2001. 

Another relevant aspect regarding the legitimate expectations is the right of each state to 

regulate its own internal matters; in Saluka, the tribunal held that the investor’s 

expectations must rise to the level of legitimacy and reasonableness in light of the 

circumstances
38

, no investor may reasonably expect that the circumstances prevailing at the 

time the investment is made remain totally unchanged. In order to determine whether 

frustration of the foreign investor’s expectation was justified and reasonable, the host 

State’s legitimate right subsequently to regulate domestic matters in the public interest must 

be taken into consideration as well.
 39

 It is each State’s undeniable right and privilege to 
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exercise its sovereign legislative power. A State has the right to enact, modify or cancel a 

law at its own discretion; any businessman or investor knows that laws will evolve over 

time.
 40 Thus, before determining if a treatment to an investor is unjust or arbitrary, it is 

important to know that international law generally extends to the right of domestic 

authorities to regulate matters within their own borders.
41

 

Aside from the fact that any reasonable entrepreneur shall be aware of the risks that all 

commercial transactions imply and that the states’ right to regulate their own domestic 

matters prevails according to the precedents, Respondent points out the fact that there were 

any specific representations or commitments that guarantee to Claimant in a personal 

manner, that there would not be any regulatory changes, which not only are common and 

legitimate in any country, but also, unavoidable. The need for specific representations has 

been stressed in several cases, e.g. Waste Management, where the Tribunal concluded that, 

in order to apply the fair and equitable treatment standard, it is relevant that the treatment is 

in breach of representations made by the host state, which were reasonably relied on by the 

claimant.
42

 Similarly, in Methanex, the tribunal rejected the claim of a FET violation in 

concern to the regulatory change mentioned before, arguing that Claimant had not been 

given any representations by the United States that it could reasonably have relied upon to 

conclude that such regulatory changes would not occur. 
43

 

It is important to note that the bond issuance is not tantamount to a specific representation. 

Tribunals have distinguished legitimate expectations under international law from 

contractual rights [see supra I (CHECK)]. In Parkerings, the tribunal stated that not every 

hope amounts to an expectation under international law.
44

 Likewise, the tribunal in 

Hamester concluded that it is not sufficient for a claimant to invoke contractual rights that 

have allegedly been infringed to sustain a claim for a violation of the FET standard
 45

.  

Taking into consideration all the given information, it can be concluded that Dagobah, as a 

developing state with an emergent market and widely known troubled economy, conducted 
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itself lawfully towards its business associates, Claimant included. However, in the light of 

its financial crisis, it had no other option but to exercise its sovereign and legitimate right to 

regulate its domestic law in order to solve its problems. Claimant should have been aware 

of the risk that its enterprise implied, and even though it did not have any guarantee on 

behalf of Respondent, it decided to take the risk anyway. Therefore, the elements for a 

breach of the legitimate expectations are not present in the current case.  

  

B. EVEN IF THE TRIBUNAL FINDS A BRECH OF FAIR AND EQUITABLE 

TREATMENT, RESPONDENT IS NOT LIABLE FOR DAMAGES. 

In the case that this arbitral tribunal considers
46

 it has jurisdiction to hear the dispute, and 

that Respondent’s actions constitutes a breach of Fair and Equitable Treatment
47

, 

Respondent is not liable of paying damages to Claimant due to (1) the existence of a Non-

Precluded Measures clause, and (2) because Respondent’s actions are protected by the 

Defense of Necessity. 

 

1. The Bilateral Investment Treaty (Co-Da BIT) contains a Non-Precluded 

Measures clause protecting Respondent actions in this case. 

The restructuring of Respondent’s debt is an action protected under the Non-Precluded 

Measures (NPM) clause contained in the Co-Da BIT. As the measures taken were the 

response to a situation of risk for the State, those measures are not precluded. The actions 

taken by states to protect their own essential security interests are valid and legitimate, 

when stated in a treaty.
48

 The art. 6(2) of the Co-Da BIT reads: [Nothing in this treaty shall 

be construed] to preclude a party from applying measures that are necessary for the 

fulfilment of its obligations with respect to […] the protection of its own essential security 

interests. Therefore, the art. 6(2) of the Co-Da BIT constitutes a NPM clause. 
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Many tribunals (in cases like LG&E, Sempra, Continental, Enron and CMS) have 

recognized the existence of certain clauses in treaties which can preclude the wrongfulness 

of States’ acts, and allow those States the application of measures that can affect foreign 

investors. Those clauses are called Non-Precluded Measures clauses (NPM clauses), 

because create the possibility for States to take actions affecting investors when the criteria 

found in the clause is fulfilled, and remains exempt of liability. The five cases are based on 

the U.S.-Argentina BIT, which contains a NPM clause: this treaty shall not preclude the 

application by either Party of measures necessary for […] the protection of its own 

essential security interests.
49

 After an economic crisis struck Argentina in 2001, the State 

enacted an emergency law to face the situation, The law affected some big foreign investors 

in the country. LG&E, Sempra, Continental, Enron and CMS are some of the cases arisen 

from the claims of US investors in Argentina. The tribunals in the five aforementioned 

cases found in the art. XI of the U.S.-Argentina BIT a NPM clause and, thus, the possibility 

of defending a State which acted moved by the state of necessity protected for such clause. 

In the National Grid case (another case against the Argentina’s emergency law), based on 

the U.K.-Argentina BIT, the tribunal emphasized the significance of the absence in the 

treaty of an equivalent provision to art. XI of the US-Argentina BIT.
50

 

Respondent acted taking the decisions and actions necessary for the protection of its own 

essential security interests, in order to prevent a major crisis. Like Argentina, Respondent 

was also facing an economic crisis which represented a threat to its security interests, and 

restructuring its debt was a necessary action to confront the crisis and avoid the worsening 

of the situation. As well as the NPM clause in the U.S.-Argentina BIT, in our case we have 

a clause in the art. 6(2) of the Co-Da BIT which constitutes a NPM clause, allowing the 

Parties to take the necessary measures for the protection of its own essential security 

interests. As in CMS, Enron, Sempra, LG&E and Continental cases, where the NPM clause 

is the base to preclude the wrongfulness of Argentina’s acts, the art. 6(2) of the Co-Da BIT 

must be the primary and essential base of Respondent’s defense.  
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Respondent’s actions weren’t a violation of the treaty, but a legitimate application of its 

NPM clause, dictating the lack of liability of Respondent, because (a) the economic crisis 

faced by Respondent constitute a threat to its security interests, (b) the NPM clause must be 

interpreted independently of Customary International Law, and (c) the measures taken by 

Respondent were the necessary ones to face the crisis. 

a. The economics crisis faced by Respondent constitutes a threat to its 

essential security interests. 

Respondent entered in an economic crisis which put in risk the whole State. The crisis 

constituted a threat for Respondent’s Essential Security Interests, which required urgent 

measures to relieve the situation. Economic crisis are among the different situations which 

can endanger the security interests of a State, so that is a circumstance precluding 

wrongfulness if a NPM clause declare it. The art. 6(2) of the Co-Da BIT makes reference to 

the essential security interest of the parties, precluding the wrongfulness of acts oriented to 

protect those interests. 

In 2001 Argentina felt into a severe economic crisis, so the government passed an 

emergency law to face the situation. The law was created to deal with the situation of 

necessity caused by the crisis. Several US investors were affected by the emergency law, 

and raised claims against Argentina under the protection of the U.S.-Argentina BIT. The 

defense of Argentina, based mainly in the NPM clause and alleging necessity, gave rise to 

the question among tribunals (used to apply these defenses in cases of war) if an economic 

crisis can reach the level of a threat for essential security. 

Tribunals in LG&E, Continental, Sempra and Enron have upheld the stance of considering 

economic crisis as covered by the scopes of NPM clauses referred to essential security 

interest.
51

 There is no debate among tribunals and committees in considering an economic 

crisis as a threat to the essential security of States. LG&E and Continental tribunals not 

only considered the Argentina’s economic crisis as a danger for the essential security 

interests of the State, they besides precluded the wrongfulness of Argentina’s actions 

because of the NPM clause. 
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Just as the Argentina’s economic crisis, in which the application of what is provided by 

NPM clauses was held legitimate by tribunals, the Respondent’s situation of crisis affected 

the whole State, representing a threat to its security. What is more, evidence of this threat to 

security are the demonstrations and social unrest, caused mainly by large-scale dismissals 

and the grave increase of unemployment and inflation.
52

 

Following the reasoning for LG&E, Continental, Sempra and Enron, there is no reason to 

exclude Respondent’s economic crisis from the list of threats for the essential security of a 

State covered by the art. 6(2) of the Co-Da BIT. 

Due to the nature and extent of Respondent’s economic crisis, the measures taken by the 

State are under the protection of the NPM clause, legitimating the measures Respondent 

had to take in order to protect its essential security. The situation of necessity derived from 

Respondent’s economic crisis makes the defense of the art. 6(2) applicable. 

b. The NPM clause’s interpretation is independent of any other 

Customary International Law provision. 

The art. 6(2) of the Co-Da BIT, as a NPM clause, is a sufficient defense for respondent. 

The wording of the NPM clause contained in the Co-Da BIT must be analyzed 

independently of the existence of any other Customary International Law (CIL) provision. 

The interpretation of clauses contained in a treaty must respond to the principle of pacta 

sunt servanda
53

 and lex specialis,
54

 so that any other provision out of the treaty can only 

apply in a subsidiary form. And even in the alternative of considering a different scope for 

each rule (primary and secondary), the treaties are the primary rule while the CIL remains 

secondary.
55

 

The Argentina’s defense of necessity was primarily based in a NPM clause contained in the 

art. XI of the U.S.-Argentina BIT. After Argentina’s economic crisis of 2001, several US 

investors filed claims against the emergency law enacted by Argentina, for considering it 

was an unlawful measure affecting their investments. 
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The LG&E tribunal, as well as the annulment committees for CMS and Sempra in their 

holdings have established that, in order to consider the measures taken by Argentina to 

confront the crisis as exempt of wrongfulness, it is enough the analysis of the art. XI of the 

U.S.-Argentina BIT. LG&E tribunal also held the investor has burden of proof regarding to 

other alternatives, the restrictive nature of the measures, and the contribution of the State to 

the crisis.
56

 

In the Continental case, the tribunal held the validity of the State’s defense based on the 

NPM clause of the Co-Da BIT, in a case were assets were involved. The Continental 

tribunal and the annulment committees for Sempra and CMS even upheld that the NPM 

clause has a specific scope (investment obligations) while the CIL provisions have a wider 

scope (any international obligation), making these two standards different.
57

 The CMS and 

Sempra annulment committees held that if the obligation is precluded of wrongfulness by 

the NPM clause, there isn’t a breach of a treaty.
58

 

In BG Group the tribunal, in the context of a claim against Argentina’s emergency law 

(made by a company of the Argentina’s gas transportation sector), based in the U.K.-

Argentina BIT, found that ILC art. 25 is only applicable to international obligations 

between sovereign states. Furthermore, the tribunal for the National Grid case studied the 

ILC art. 25 because of the absence of a NPM clause in the U.K.-Argentina BIT.
59

 

It stands out that most of these arguments in defense of the State were taken even in a 

context were actually existed a real Investment (differently to our case, as explained in I): 

CMS, Sempra, and LG&E and were shareholders in the Argentina’s gas transportation 

sector, and National Grid were an electric power company. 

The art. 6(2) of the Co-Da BIT contains the same wording than art. XI of the U.S.-

Argentina BIT regarding to the NPM clause in cases of protection of States’ essential 

security interests. It would be a violation of international principles as pacta sunt servanda 

(agreement must be kept), ut res magis valeat quam pereat (the principle of effectiveness in 
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treaty interpretation, meaning that it is better to give effect than to avoid) and lex specialis 

derogate generali (specific law prevails over general law) to appeal to CIL standards when 

the treaty has a specific clause precluding Respondent’s wrongfulness of the measures 

taken by the State.
60

 

As in LG&E and Continental, the necessity of the actions taken by Respondent must be 

analyzed under the defense given by the art. 6(2) of the Co-Da BIT, which is the primary 

rule and make unnecessary turning to CIL. Also, the reasoning in the annulment committee 

for CMS and Sempra reinforce this perspective. 

Taking the Customary International Law principles of necessity as an additional condition 

for the application of a NPM clause, contradicts not only the VCLT, but the CIL itself. So, 

any attempt to limit the application of the art. 6(2) of the Co-Da BIT by adding the 

requirements of CIL would constitute an excess of powers by a tribunal. Besides, such 

limitation would deprive the State of almost any possible defense and, as a consequence, 

would limit its capacity to respond to emergency situations.
61

 Because of the NPM clause 

contained in the treaty, which allows parties to take the necessary measures to protect their 

own essential security interest, the measures Respondent took in order to restrain the 

economic are not wrongful, independently of the existence or not of any other 

supplementary CIL provision. 

c. The measures taken by Respondent were the necessary ones to 

confront the crisis. 

Respondent had no options regarding the measures to confront its economic crisis, and the 

actions it took were necessary and indispensable to deal with the crisis. The measures a 

State take in order to protect its security interests must fulfill the nexus requirement 

provided by the NPM clause. The prevalence of the primary rule compel us to look for that 

nexus in the BIT. In the art. 6(2) of the Co-Da BIT, the word necessary connects the 

measures taken by the State with its essential security interests.
62

 The word necessary refers 
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to the measures and actions which a State must take in order to preserve its essential 

security interests, even if those acts contradicts an international obligation.
63

  

The negative effects of the Argentina’s economic crisis in public finance and services, and 

especially the social unrest derived from it, forced the State to take urgent measures. LG&E 

tribunal held that the economic crisis of Argentina in 2001 required of necessary measures 

to protect its essential security interests, and that even if that consideration is subject 

whether to a good-faith review, or a substantive review, the result would be essentially the 

same.
64

 The response of Argentina to the crisis was the enactment of an Emergency Law, 

which even when affected investors’ interests, was necessary in order put an end to the 

emergency situation. The LG&E and the Continental tribunals found the measures taken by 

Argentina as necessary and, even if that measures affected some investors, precluded of 

wrongfulness because of the NPM clause. In the CMS case, the tribunal in charge avoided 

its responsibility of reviewing if the measures taken by Argentina were necessary or not. 

The CMS annulment committee considered as a failure, and an evasion of CMS tribunal 

obligations, not to determine whether the Argentina’s measures were necessary. 

Respondent was facing an economic crisis which gave rise not only to issues of debt, but 

also to serious social problems putting in actual risk the security of the State.
65

 As a result, 

and following the suggestion of the IMF to restructure Respondent’s debt (suggestion 

which constituted a condition for IMF’s support),
66

 the measures taken by Respondent 

where not only necessary but the only ones which could confront efficiently the crisis and 

avoid a greater economic, politic and social problem. As in LG&E and Continental, this 

tribunal should consider Respondent’s measures as the necessary ones for facing the crisis. 

This analysis is an obligation of the tribunal as held by CMS’s annulment committee. 

The actions and measures taken by Respondent after the economic crisis, looking for the 

relief of the economic and social problems faced by the State, where not only necessary for 
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the direct confrontation of the crisis, but also to access to the help of the IMF and accelerate 

the relief of Respondent’s economy. 

 

2. The Defense of Necessity under Customary International Law is also 

applicable to preclude the responsibility of Respondent. 

In addition to the protection Respondent has by virtue of the NPM clause, the actions taken 

by Respondent to protect its security are also protected under the CIL Defense of Necessity. 

The Customary International Law (CIL) provides a special defense for states that act 

conducted by the necessity of preserving their essential security interests.
67

 The 

International Law Commission in an attempt to codify CIL principles, edited the 

Responsibility of States for Internationally Wrongful Acts (ILC Articles). The ILC Articles 

also contain some circumstances precluding wrongfulness, such as the Necessity (art. 25). 

The ILC art. 25 demands States in order to invoke Necessity four requirements: that the act 

is the only way for State to safeguard an essential security interest against a grave and 

imminent peril; that the act doesn’t impair essential security interest of the counterpart State 

or the international community; No-prohibition to invoke Necessity in the obligation; and 

not contributing to the situation of Necessity. 

In 2001, Argentina passed an emergency law due to an economic crisis. Notwithstanding 

the negative consequences for investors, the emergency law was necessary for Argentina to 

deal with the crisis.
68

 The Defense of Necessity made by Argentina made tribunal turn to 

CIL. Is for that reason some tribunals have considered the Standard of ILC art. 25 as a 

guide to define the necessity of State’s measures. 

The Customary International Law standard of Necessity, as described by the ILC art. 25, 

has been widely applied by tribunals in former cases, especially the ones regarding the 

Argentina’s economic crisis. CMS, Enron, Sempra, Continental and National Grid 

tribunals are consistent in applying the ILC art. 25 as the written manifestation of the state 

of Necessity. 
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Even when CIL don’t prevail over a BIT (and consequently the NPM clause prevails over 

the ILC art. 25), the truth is that most of the tribunals (CMS, Enron, Sempra and National 

Grid) have found the ILC art. 25 as the standard for necessity. 

As aforementioned, the NPM clause allowed Respondent to take the necessary measures to 

contain the crisis, and that is what Respondent did. Nevertheless, even if the treaty would 

not contain a NPM clause, the CIL Defense of Necessity is applicable in favor of 

Respondent in the present case. As it will be addressed in B(2)a and B(2)b, following the 

ILC art. 25 standard for necessity, Respondent’s actions are precluded of wrongfulness. 

Because the measures taken by Respondent didn’t impair essential security interests of any 

other State, and considering the lack of any prohibition in the Co-Da BIT of invoking 

necessity, the Defense of Necessity under CIL is legitimate due to (a) those measures were 

the only way to safeguard Respondent’s essential security interests, and (b) Respondent 

didn’t contribute to the situation of necessity. 

a. The measures taken by Respondent were the only way to safeguard 

Respondent’s essential security interests from a grave and imminent 

peril. 

As explained in B(1)a, Respondent’s economic crisis represented a threat for its own 

essential security interests. In the presence of such situation, and with a negative panorama 

if no actions were taken, the measures Respondent took were the only way to safeguard the 

State’s essential security interests from a grave and imminent peril. 

In order to preclude the wrongfulness of a State’s act, ILC art. 25.1(a) requires the act to be 

[…] the only way for the State to safeguard an essential interest against a grave and 

imminent peril. The requirement for the action to be the only way demands that the State 

has no other alternatives or means available to safeguard the essential interest.
69

 The 

essential interest mentioned depends on a series of circumstances which extend to the 

interest of the State, its people, and the international community.
70

 The grave and imminent 
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peril requires the danger to be objectively established (not only a possibility) and it will 

occur soon.
71

 

In 2001 Argentina felt into a severe economic crisis, so the government passed an 

emergency law to face the situation, which affected some investments in Argentina. Facing 

a series of claims, Argentina alleged that the measures it took were necessary for the 

protection of its own essential security interests. This defense of Argentina gave rise to 

different holdings of tribunals using the ILC art. 25 as the criteria to determine the necessity 

of the Argentina’s actions to confront the crisis. 

In LG&E and Continental, the tribunal qualified the economic and financial interests as 

essential interests of a State, and the measures taken by Argentina as necessary.
72

 LG&E 

also considered an economic recovery package was the only means to respond to the 

crisis.
73

 Continental’s tribunal also addressed the fact of the IMF’s recommendations, and 

the United States support, as crucial regarding the measures taken (reinforcing the only 

means requirement is met). The Enron annulment committee considered the tribunal for 

Enron didn’t consider a relative effectiveness of the possible alternative measures.
74

 

In our case, facing an economic crisis which, as for Argentina, represented a grave and 

imminent peril for Respondent.
75

 Respondent also acted directed by the IMF suggestions, a 

fact supporting the restructuring of the debt as the only available and effective means.
76

 

The economic, political and social survival of Respondent, as well as the functioning of its 

services, constitute essential interests of the State, all of them put in risk for the economic 

crisis.
77

 After finding that the economic crisis and its consequences represented a grave and 

imminent peril for Respondent’s essential security, and that the measures taken by 

Respondent regarding the crisis were necessary and the only way to confront the situation 
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(and provide relief to the State), there isn’t support for deny that the measures are precluded 

of wrongfulness. 

b. Respondent did not contribute in any way to the situation of 

necessity. 

Respondent didn’t contribute to generate or maintain the situation of crisis. On the contrary, 

all the actions and measures taken by respondent were directed to deal with the situation 

and put an end to the crisis. ILC art. 25.2(b) specify that is a State has contributed to the 

situation of necessity, its action is not exempt of wrongfulness and, consequently, is liable 

for its actions if an international obligation was violated. Such contribution must be 

sufficiently substantial and not merely incidental or peripheral.
78

 

In CMS, Enron, Sempra and National Grid, one of the reasons for tribunals to deny the 

defense of necessity to Argentina was the contribution made by the State to the 

development of the crisis. However, the annulment committees for CMS, Enron and 

Sempra have annulled the strict criteria which influenced those tribunals’ considerations. 

Enron annulment committee in particular found that the original tribunal failed in the 

analysis of the conditions for Necessity, denying the supposed contribution of Argentina to 

the crisis.
79

 National Grid case was based in the U.K.-Argentina BIT which not even has a 

NPM clause as the Co-Da BIT. In Continental case, the tribunal upheld that even when 

States are responsible of their economy, the fact that the emergency measures taken by 

Argentina were recommended by the IMF and supported by the United States, among other 

reasons, allowed Argentina to invoke the NPM clause.
80

 

It is not reasonable to think that Respondent could have contributed to the arising of the 

economic crisis. It was the world’s financial crisis of 2008 what caused Respondent’s 

economic crisis.
81

  Moreover, all the measures and actions of Respondent were headed 

towards a relief to the critical situation, and specifically regarding to the restructuring of the 
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debt (the center of the dispute), were made by suggestion of the IMF
82

 and, just as in 

Continental and a contrario sensu that in Enron, CMS, Sempra and National Grid, as 

Respondent didn’t contribute to the situation there is no reason to consider the exception of 

ILC art. 25.2(b) as applicable to the present case.  The crisis was caused and triggered by 

exogenous factors, which were out of control of Respondent. Besides, Respondent 

complied with the IMF’s suggestions and conditions. For these reasons. Respondent not 

only didn’t contribute to the situation of necessity, but also took all the measures in its 

power to deal with the situation and preserve its own security. 
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