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STATEMENT OF FACTS 

Preliminary Statement 

1. Dagobah's history and its status as a developing economy are important considerations 

reasonable investors take into account when investing there. Given this context, investors 

choosing to invest in Dagobah cannot claim they had legitimate expectations that 

Dagobah would never restructure its debt. Furthermore, where Dagobah acted 

transparently and in good faith, it acted well within the standards of fair and equitable 

treatment when enacting the Sovereign Restructuring Act. 

2. Following the global financial crisis in 2008, many countries faced financial catastrophe 

including Dagobah. Dagobah faced the difficult decision of continuing to meet its debt 

obligations with foreign investors while also accessing foreign aid through the 

International Monetary Fund and providing a stable, safe environment for its citizens. 

Dagobah followed the International Monetary Fund's advice to restructure debt, but even 

then they still required approval from bondholders. Dagobah acted in its essential 

security interest to prevent financial catastrophe, and therefore is protected by Article 

6(2) of the Corellia-Dagobah BIT. 

Treaty Background 

3. The Dagobah is an emerging market. Its neighboring country, Corellia, is a developed 

market with sophisticated financial and banking industries. 1 From the late 1960s through 

the end of the 1980s, Dagobah maintained a relatively stable economy by adopting an 

inward-oriented development policy.2 

4. In 1992, Corellia and Dagobah entered into the Corellia-Dagobah BIT.3 The BIT 

provided standard clauses of protection, including FET.4 

1 Problem~~ 1-2. 
2 Problem~ I . 
3 Problem~ 2; see also Problem Appendix I. 
4 Problem ~ 2; see also Problem Appendix I, Article 2(2). 

1 
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5. The BIT also expressly provided that nothing in the treaty would preclude either State 

from applying measures necessary for the fulfillment of its obligations with respect to its 

own essential security interests.5 

Dagobah's First Debt Restructuring 

6. On 7 May 2001, Dagobah found itself unable to meet its debt obligations.6 With the 

assistance of the World Bank's Debt Reduction Facility, Dagobah restructured its debt by 

launching a new offering to bondholders, ultimately reducing the face value of bonds.7 

The restructuring was estimated to reduce 50% of the bonds' net present value, although 

the reduction came to only 20%.8 Corellian bondholders accepted the restructuring in 

2001.9 The new bonds also contained a forum selection clause granting exclusive 

jurisdiction to Dagobah's courts over any disputes arising therefrom, and they were also 

to be governed by the law of the Y avin, an international financial hub customarily chosen 

for such international financial and capital market transactions. 10 

7. During this time, diplomatic negotiations proceeded between representatives of the 

contracting States concerning whether Corellian bondholders were protected by the 

framework of the BIT. 11 As the parties could not come to a decision, they sought 

settlement of their dispute at the PCA, pursuant to Art. (7) of the BIT under the 

UNCITRAL Arbitration Rules. 12 

8. On 29 April 2003, the PCA Tribunal decided, by majority, that sovereign bonds were 

investments within the definition of the BIT and were entitled to its standards of 

protection under Art. (8) of the BIT. 13 The dissenting arbitrator later presented his 

opinion stating that the bonds could not constitute as investments in accordance with the 

5 Problem Appendix 1, Article 6(2). 
6 Problem~ 3. 
7 Problem~~ 4, 13. 
8 id. 
9 Problem~ 13. 
10 Problem 1/ 20. 
11 Problem ~ 7. 
12 Problem~ 8. 
13 Problem~ II. 

2 
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wording of the BIT and additionally highlighted the flawed reasonmg m the PCA 
. . d 14 maJonty awar . 

Dagobah's Second Debt Restructuring 

9. The 2008 financial crisis affected many nations around the world, hitting Dagobah at the 

beginning of 2010. 15 As a condition to its first debt restructuring, Dagobah had followed 

the IMF's recommendations including the "strict austerity measures," as discussed in the 

Global Financial Herald's article, 12 December 2011 "Dagobah's economic crisis in 

context."16 The strict austerity measures required by the IMF stalled Dagobah's 

economic recovery after the earlier crisis and left it vulnerable and unprepared for the 

2008 global financial crisis. 17 In of 2011, the IMF has recognized that Dagobah' s debt in 

2010, at $400 billion, was "unsustainable."18 

10. The IMF offered Dagobah $150 billion in aid, but mandated that in order to receive any 

aid Dagobah must again restructure its outstanding debt in bonds. 19 

11. On 28 May 2012, almost two years after the financial crisis hit Dagobah, Dagobah 

enacted the SRA?0 The SRA required that 75% of the aggregate nominal value of all 

outstanding bonds governed by domestic law must agree to the SRA in order for it to be 

binding.21 Dagobah made the offer under the SRA on 29 November 2012, and while the 

original bonds did not allow for amendment unless all bondholders agreed to it, more 

than 85% of the bondholders participated in the offer and almost all holders of bonds 

governed by laws other than Dagobah's agreed to the exchange.22 The exchange offer 

observed IMF policies regarding sovereign debt restructuring.23 

14 Problem Appendix 13. 
15 Problem~ 14. 
16 Problem Appendix 4, see also Problem~~ 14-15 
17 See id. 
18 Problem~ 15. 
19 See Problem~~ 5, 15-16. 
20 See Problem~~ 14, 17; see also Problem Appendix 5. 
21 Problem~ 17. 
22 Problem~ 17-19. 
23 !d. 

3 
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12. The restructuring, in the view of Dagobah, was within the fair and equitable treatment 

standard.24 In any case, their good-faith effort to manage competing obligations by 

restructuring, without defaulting on debt was necessary to protect their essential security 

interests, guaranteed under the Corellia-Dagobah BIT, because of the impending financial 
. . 25 

CriSIS. 

24 Problem~ 26. 
25 Problem~ 26; and see Problem Appendix 1, Article 5. 

4 
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ARGUMENTS ON JURISDICTION 

ISSUE I: THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE CONCERNING 

THE SOVEREIGN BONDS OWNED BY CLAIMANT UNDER THE CORELLIA-DAGOBAH BIT 

1. A State must be privy to an international treaty before it is subjected to a dispute 

resolution process provided for in a relevant treaty.26 This starting point in 

international arbitration jurisdiction includes the presence of rationae materiae, ratione 

loci, ratione personae and ratione temporis. 27 These elements, respectively translated 

from their Latin roots as subject-matter, geographic and personal and temporal 

jurisdiction, are integral to satisfy the requirements to proceed with arbitration. 28 

Failure to meet any of these four requirements is fatal to jurisdiction of a given 

tribunal.29 

2. The international treaty at hand in this case is the Corellia-Dagobah BIT, which 

constitutes the governing law for the present proceedings that have been instituted for 

the alleged violation of various treaty provisions. 30 The Respondent submits that this 

Tribunal does not possess the elements of rationae materiae nor ratione loci to hold the 

present arbitral proceeding in the Stockholm Chamber of Commerce. 

A. The Parties did not intend to protect sovereign bonds as investments under 

the BIT. 

3. This Tribunal does not have rationae materiae over Dagboah because sovereign bonds 

cannot be deemed investments under Art. (1) of the Corellia-Dagobah BIT. The 

language used in the BIT does not permit such an extensive interpretation as to 

encompass those instruments within the definition of investment. 

4. Art. (1) of the Corellia-Dagobah BIT defines the term "investment," and the definition 

26 Sornarajah, at p. 306. 
27 ld 
28 Id , at p. 307 
29 Waibel 1, at p. 31. 
30 Statement of Facts , ~; Corellia-Dagobah BIT. 

5 
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does not list "sovereign bond" as a form of investment.31 Though the term 

"investment" is defined considerably broadly, an express reference to sovereign bonds 

does not exist in Art. (1) of the Corellia-Dagobah BIT.32 

5. Explicit mention of sovereign bonds would have been included in the definition of 

"investment" if the parties intended to protect the particular transaction.33 Several BITs 

explicitly mention bonds in their definition of the term "investment" to ensure that 

those transactions are covered under the agreement.34 Moreover, some BITs protecting 

bonds explicitly exclude those issued by a State from their scope to distinguish between 

the numerous categories ofbonds.35 

6. Specificity is integral when drafting legal documents and sophisticated professionals 

who drafted this BIT should have acknowledged the dangers of excluding sovereign 

bonds from the agreement. 36 The uncertain and indistinct language concerning the 

protection of sovereign bonds in this BIT should insinuate that the Parties did not 

intend their guard under the agreement.37 

B. Alternatively, Dagobah does not possess the territorial link to the supposed 

investments needed to uphold jurisdiction. 

7. Though the Respondent still firmly contests that its sovereign bonds are not 

investments covered under Art. (1) of the Corellia-Dagobah BIT, the absence of a 

territorial link would additionally prevent the Tribunal from obtaining jurisdiction 

ratione loci over the claim. 38 

8. The Preamble of the Corellia-Dagobah BIT expresses the State parties' intentions to 

"promote greater economic cooperation between them with respect to investment by 

nationals of one party made in the territory of the other. "39 This territorial link is the 

31 Corellia-Dagobah BIT Art. (1). 
32 !d. 
33 Pietrus & Ooms, p. 157. 
34 BLEU BIT Model Text. 
35 Spain-Mexico BIT, 1995. 
36 Bernheim & Whinston, at p. 904. 
37 !d. 
38 Waibel 3, at p. 727. 
39 Corellia-Dagobah BIT, Preamble. 

6 
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physical presence of assets in the host country's territory; flows of iinancial capital 

alone are insufficient.40 A territorial link is implicit in the notion of investment and, 

therefore, necessary for this Tribunal to have jurisdiction.41 As States cannot 

reasonably be expected to protect investments outside their territorial jurisdiction, this 

Tribunal cannot accept this claim without finding a true substantial link between the 

bonds and Dagobah.42 

9. As Dagobah does not have control over the subsequent fate of its bonds when they are 

traded on secondary markets, the bonds are therefore lacking the territorial link 

necessary to support protection under the BIT.43 The requirement of territoriality is 

additionally fall short to uphold jurisdiction under the BIT because Dagobah was and 

remains unaware of the identity of Corellian bondholders and was not involved in any 

kind of negotiation whatsoever with bondholders.44 

10. For the reasons outlined above, the Tribunal does not have jurisdiction to arbitrate this 

dispute pursuant to the investor-state provision contained in the Corellia-Dagobah BIT. 

ISSUE II: THE PCA's ARBITRAL TRIBUNAL DECISION Is ONLY PERSUASIVE MATERIAL 

CONCERNING THE JURISDICTION OF THE TRIBUNAL IN THE PRESET CASE 

11. International commercial arbitration awards do not have precedential value. 45 As 

arbitral awards are not binding on anyone other than the parties in that particular 

instance, they can only be considered persuasive forms of authority.46 Accordingly, 

Art. (26) of the SCC Rules states that the "admissibility, relevance, materiality and 

weight of evidence submitted shall be before the Arbitral Tribunal to determine."47 

Therefore, the Tribunal is encouraged to use its own discretion when interpreting 

evidence provided by the parties in dispute. 

12. Though the PCA majority found "bonds" as investments under the BIT, its reasoning 

40 Waibel 3, at p. 727. 
41 Waibel2, at pp. 238-42. 
42 Waibel 1, at p. 39. 
43 Dissenting opinion, ~ 121. 
44 /d. at~ 122. 
45 Strong, p. 26. 
46 /d. at p. 27. 
47 Art. 26, SCC Rules. 

7 
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was flawed, which should be strongly taken into consideration in the present case. 

A. The PCA award is flawed because it fails to analyze this controversial topic 

of investment law on a case-by-case basis. 

13. The train of thought possessed by the majority in the PCA award should alarm those 

evaluating its decision. The reasoning that led the majority to its conclusion is gravely 

flawed. 

14. The majority award generalizes its discussion on bonds, though they are very diverse in 

nature.48 This diversity makes it difficult to establish that a particular bond would 

satisfY the vague conditions set out in Art. (1) of the Corellia-Dagobah BIT in the 

abstract. 49 The broad and encompassing interpretations of the bonds existence as 

investments by the majority in the PCA award is absolutely not a satisfactory 

conclusion to make. 50 

15. Sovereign bonds are intangible capital flows, so determining their status is much more 

difficult compared to other financial instruments.51 The dissenting opinion highlights 

the appropriate method of bond classification should be analyzed on a case-by-case 

basis. 52 Individual assessment of each particular bond at hand must be the standard for 

determining the status of bonds. 53 

16. Though sovereign bonds have been qualified as investments in prior decisions (in the 

sense of Art. (25) of the ICSID Convention),54 these findings are not dispositive 

because such bonds could constitute as commercial transactions under the same 

Article. 55 Sovereign bonds could similarly fail to meet various other requirements of 

investment including long-term transfer of funds, existence of commercial risk and 

territorial link with the host State. 56 

48 Pietrus & Ooms, p. 157. 
49 !d. 
50 Pietrus & Ooms, p. 157. 
51 Waibel, 3, at p. 727. 
52 Dissenting opinion~ 93. 
53 Hanefield. 
54 Fedax v. Venezula; CSOB v. Slovak Republic; Abaclat v. Argentina. 
55 Hanefeld. 
56 Beess und Chrostin, at p. 51 0; Salini v. Morocco. 

8 
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B. Disregarding substantially flawed reasoning in judicial awards is contrary to 

public policy. 

17. It would be unwise to enforce a defective judgment in any jurisdiction. This important 

consideration is embodied in the Art. (V)(2)(b) of the New York Convention, which 

recognizes instances when enforcement of arbitral awards may be refused when their 

implementation would be contrary to public policy. 57 As our international legal society 

should strictly caution the entrance of faulty reasoning in all of its courts, the majority 

award of the PCA should therefore be refused. 

18. The majority award misguidedly pushes the protection of the supposed bond 

investments too far. Though ultimate goal of BITs is to promote greater economic 

cooperation and flow of foreign investment between States,58 this is an unsatisfactory 

reason to stretch the definition of "investment" to find it covered under the Corellia-

Dagobah BIT. 

ISSUE III: THE TRIBUNAL MUST ABIDE BY THE FORUM SELECTION CLAUSE CONTAINED IN 

THE POST-SOVEREIGN RECONSTRUCTURING ACT BONDS 

19. Forum selection clauses are generally prima facie valid unless evidence provides that 

enforcement would be unreasonable.59 As forum selection clauses provide contracting 

parties with certainty about the location of litigation arising out of their agreements, 

they are desirable to enforce for the sake of forseeability and unambiguity.60 As long 

as a forum selection clause does not deprive the party seeking to avoid its enforcement 

of his day in court, the forum selection clause should be upheld.61 Additionally, if the 

contract containing the forum selection clause derives from sophisticated 

communication and provides a fair and neutral location, its enforcement is furthermore 

57 New York Convention, Art. (V)(2)(b). 
58 Sornarajah, at p. 172. 
59 O'Connell, at p. 434. 
60 Jones Day. 
61 Born & Rutledge, at p. 471. 

9 
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compelling. 62 

20. The forum selection clause in the Post-SRA agreement is reasonable and therefore 

subjects bondholders to not only to the forum, but also to the laws in Yavin for this 

dispute. Y avin is an international financial hub customarily chosen in international 

financial and capital market transactions that is well prepared to handle such a 

dispute. 63 The forum and governance of the laws of Y avin should not deprive the 

Claimant from its day in court, as the Claimant is a hedge fund accessible to its courts, 

which are capable of deciding the necessary judgment.64 

21. Though bondholders were not given a direct invitation to participate in the Post-SRA 

agreement, they were consistently informed via relevant agency websites along the way 

throughout its reworking and would have an opportunity to voice their concern if 

compelled.65 This slight imbalance of bargaining power should not amount to an unjust 

arrangement. 66 

A. A dispute between Dagobah and its sovereign bondholders is not subject to 

settlement according to the Corellia-Dagobah BIT because sovereign bonds 

are not covered under the Corellia-Dagobah BIT. 

22. As discussed in Issue (I)( A), sovereign bonds are not investments under the Corellia

Dagobah BIT.67 Sovereign bonds are mere promises to pay, and do not present the 

long-term risk associated with investments.68 Bonds only present commercial risks, 

which are solely subject to default.69 This non-payment would, therefore, constitute a 

beach of contract, as opposed to a breach of investment. 

23. Since these sovereign bonds are not investments, making those who have purchased 

them are not investors, Art. (8) of the Corellia-Dagobah BIT cannot apply to dispute 

62 Weisz et al., at p. 15. 
63 Statement of Facts ,-r 6. 
64 See id. 
65 Problem Appendix 5, Article 2. 
66 Richards v. Lloyd's of London quoting Bremen v. Zapata. 
67 Infra, Issue (I)(A). 
68 Somarajah, at 314. 
69 !d. 
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settlement between the two parties. 70 Those who purchased the sovereign bonds agreed 

to the terms and conditions set out in the contract that governed the deal, and this 

contract included a forum selection clause.71 The forum selection clause bound all 

disputes to the forum and laws of Y avin, which must be enforced. 

B. Alternatively, the legal instruments at odds governing the dispute settlement 

between Dagobah and its bondholders should be settled by the forum 

selection clause in the contract between the parties. 

24. Though the Respondent still firmly contests that its sovereign bonds are not 

investments covered under Art. (1) of the Corellia-Dagobah BIT, if the Tribunal finds 

otherwise, the contractual agreement should still govern the settlement. 

25. The realms of contract and treaty law have collided in the wake of the rapid 

globalization of investments in the past thirty years, which has intertwined their 

existence.72 The international legal community has reconciled the parallel existence of 

contract and treaty law in foreign investment by attempting to create a single 

framework to handle the competing interests of each party. 73 In some cases of foreign 

investor-State disputes, arbitral tribunals should control the settlement,74 but in others,75 

like the case at hand, domestic law should control. 

26. The Claimant bringing proceedings before this Tribunal possesses a purely contractual 

claim, which should not pass the jurisdictional test of treaty-based tribunals.76 Treaty

based tribunals require allegation of a specific violation of treaty rights as the 

foundation of their jurisdiction.77 As the ad hoc Committee held in Vivendi, "A treaty 

cause of action is not the same as a contractual cause of action; it requires a clear 

showing of conduct which is in the circumstances contrary to the relevant treaty 

70 See Problem Appendix I, Article 8. 
71 Statement of Facts~ 6. 
72 Orrego Vicuna, at p. 342. 
73 Wei!, at p. 402. 
74 Lanco v. Argentina, at p. 457. 
75 Vivendi Annulment,~ 98. 
76 Orrego Vicuna, at p. 350. 
77 Jd 

11 



Memorial For The Respondent Alias: Tarazi 

standard."78 

27. The failure to repay a debt should be considered a breach of a commercial contract.79 

Even if the sovereign bonds in dispute are found as investments, contractual nature of 

the dispute should allow for the Y avin forum selection clause to be enforced. 

78 Vivendi Annulment, ~113. 
79 Lazard{ Le 13ars & Girard Gibbs LLP. 
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ARGUMENTS ON MERTIS 

ISSUE IV: RESPONDENT'S DEBT RESTRUCTURING MEASURES DO NOT AMOUNT TO A BREACH 

OF THE FAIR AND EQUITABLE TREATMENT STANDARD UNDER THE CORELLIA-DAGOBAH BIT. 

A. The standard of fair and equitable treatment is a limited standard constituting a 
balancing of investor rights and legitimate state governance needs. 

28. The dominant approach of tribunals for interpreting FET standards in BITs has been to 

treat them as independent treaty standards with autonomous meanings. 80 This approach 

also accords with Article 31(1) ofthe Vienna Convention on the Law ofTreaties, which 

states that "A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose."81 This tribunal should follow suit and interpret the FET clause in 

the Corellia-Dagobah BIT82 based on the autonomous interpretation. 

29. Autonomous interpretation of FET standards must be balanced to account for all the 

intended protections. 83 Interpretations of FET must take into account legitimate public 

interests in regulating investments to achieve national objections and the enforcement 

of the laws. 84 This is because one of the primary purposes of BITs is to encourage 

foreign investment to strengthen economic relationships between countries. 85 

Interpretations focusing only on the purpose of BITs to create favorable investment 

conditions are one sided, unbalanced, and will inevitably lead to an investor victory 

regardless of the merits. 86 

30. The FET standard permits tribunals to see only if the government's conduct is grossly 

unjust or unfair.87 Finally, tribunals must consider events as a whole to determine a 

fulfillment or breach of FET.88 As GAM! put it, "it is the record as a whole - not 

80 See Newcombe at pp. 264-65, citing: MTD Equity~~ 110-12, Occidental at~~ 188-90, LG&E Energy at~~ 125-
3 I , and others. 
81 Vienna Convention 31(1); see also UNCTAD FET (1999) at 13 (noting similar interpretation ofFET BIT 
clauses). 
82 Corellia-Dagobah BIT Article 2(2). 
83 See Saluka at~ 300; see Newcombe at pp. 267-68. 
84 See Noble Ventures at~ 52. 
85 See Saluka at~ 300, see also Newcombe at pp. 267-68. 
86 See Noble Ventures at~ 52. 
87 See Waste Management at footnote 40. 
88 GAM! at~ I 03. 
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dramatic incidents in isolation - which determines whether a breach of international 

law has occurred."89 

31. Therefore, the tribunal must consider the alleged breach in the full context on events 

and circumstances to see only whether the government's conduct amounts to be grossly 

unjust or unfair. As explained in further detail below, Dagobah was acting in a very 

critical, emergent, and drastic situation facing possible complete economic collapse, 

they relied upon the advice of the International Monetary Fund to consider their 

options, and then after careful consideration only acted with the consent of a vast 

majority of the bondholders to ensure that they could continue making payments and 

avoid catastrophic economic collapse. Accordingly, their conduct was fair and 

equitable in light of the circumstances. 

B. Dagobah 's debt restructuring fulfilled and exceeded the fair and equitable 

treatment principles. 

32. International courts and tribunals have recognized certain principles to FET, including: 

investors' legitimate expectations, transparency, and good faith. 90 

I. Claimant's legitimate expectations included debt restructuring, especially 

where restructuring occurred previously. 

33. A key issue of an investor's legitimate expectations is the expectation that the conduct 

of the host State subsequent to the investment will be 'fair and equitable. ' 91 Fair and 

equitable treatment subsequent to the investment does not mean the regulatory regimes 

are "un-conditional and ever-lasting."92 As put by Saluka, 

No investor may reasonably expect that the circumstances 
prevailing at the time the investment is made remain totally 
unchanged. In order to determine whether frustration of the 
foreign investor's expectations was justified and reasonable, the 
host State's legitimate right subsequently to regulate domestic 

90 See Schreuer at pp. 373-74. 
91 Saluka at~ 301. 
92 Thunderbird, Walde Separate Opinion at~ 30. 
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matters in the public interest must be taken into consideration as 
well. 93 

Alias: Tarazi 

In other words, investors cannot rely on laws and regulations remaining unchanged-it 

is the purpose and nature of government to change laws as needed to continue 

performing its role and duty to its citizens and those conducting business in its borders. 

34. Furthermore, investors choose to invest in developing countries knowing that there are 

pitfalls and additional risks to investing in those countries rather than more established 

countries.94 As Generation Ukraine explains, the motivations of investors investing in 

developing countries, like Ukraine or Dagobah, is the possibility of earning a higher 

rate of return on its capital than in more developed economies, but that these 

investments also contain clear potential pitfalls.95 Investments in developing 

economies are frequently speculative, hoping for the best but well aware of increased 

risk.96 

35. The Claimant's investment was, like the investment of the claimant in Generation 

Ukraine, speculative. The claimant chose to lend money in the form of a bond to 

Dagobah in hopes of increased rewards, but as the tribunal in Generation Ukraine 

readily recognized, claimants are also aware of the risk and speculative nature of these 

kinds of investments. Not only did the claimant know that investments, in a general 

sense, were risky and speculative in developing economies like Dagobah's, but 

claimant has no grounds to argue that it had legitimate expectations there would never 

be any debt restructuring in light of Dagobah's actual debt restructuring only a little 

over a decade prior. The prior bond restructuring put future investors on notice that if 

the economy is in significant recession and the State faces a state of emergency, it will 

consider restructuring bonds in order to continue meeting its obligations to its nation as 

well as to the investors. The new restructuring, therefore, is consistent with the prior 

restructuring, and investors had no legitimate expectation that bonds would not be 

restructured if the economy collapsed. Where Dagobah restructured only with the 

consent of over 75% of bond-holders, and where it followed the advice and policies of 

93 Saluka at~ 305. 
94 Generation Ukraine at~ 20.37. 
95 !d. 
96 See id. 
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the IMF, Dagobah's conduct was fair, equitable, and did not violate investors' 

legitimate expectations. 

36. Claimant may attempt to argue, m spite of the above, that the debt restructuring 

frustrated investors' legitimate expectations by changing the legal framework in an 

unpredictable manner. This was the case in Occidental, where the State changed an 

important manner of how it applied a reimbursing value-added tax paid on purchases 

that were in connection with the claimant's exploration and exploitation activities 

relating to oil extraction. 97 The investor had inquired with the government seeking 

clarifications for the new tax policy. 98 The tribunal found that the change in tax policy 

violated the investors' legitimate expectations because the answer it gave the investor 

was so "wholly unsatisfactory and thoroughly vague" that the continuing practice of the 

regulations were inconsistent and unpredictable. 99 The tribunal reasoned that the 

change in the tax code, without an adequate or clear explanation, created an 

unpredictable legal framework going forward that created unpredictable results and, 

therefore, violated the investors legitimate expectations. 100 

3 7. In this case, although Dagobah did alter the value of the bonds, its alteration would not 

result in unpredictability of the legal framework going forward. Unlike the investors in 

Occidental, the investors affected by the SRA in this case know that going forward 

how their investments will be restructured and what their value will be going forward. 

Furthermore, unlike in Occidental, the SRA required the agreement of bondholders 

going forward. Although not directly relating to the future predictability, it required 

bondholders to agree to the bond, signaling both assent of the restructuring but also an 

implicit indication that they understood the terms moving forward. As mentioned 

above, the legal framework ofDagobah already included a bond restructuring similar to 

the SRA. Although spread out over years, it established precedent within Dagobah law 

and policy for how such a restructuring would occur and the resulting policies 

following the restructuring that in completely different from the ambiguity moving 

forward that the tribunal in Occidental found concerning and in violation of FET 

97 See Occidental at~ 184. 
98 !d. 
99 See Occidental at~ 191. 
100 See id. 
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standard. 101 Investors know that laws evolve over time. 102 Therefore, the bond 

restructuring did not result in subsequent unpredictability that could violate FET 

standards and, therefore, were within the Standard. 

38. Tribunals will also consider the political environment at the time of the investment, and 

S 0 ° 
0 "11 11 h 103 tates m transitiOn w1 usua y expect more c ange. Dagobah' s political 

environment underwent significant political change in the early 1990s, changing from a 

historically stable but slow-growing inward facing economy to a more open one. 104 

Bonds purchased around this time would therefore legitimately expect more potential 

changes in the State's policies. Furthermore, although not strictly a political transition, 

Dagobah underwent significant economic reforms in the early 2000s resulting from a 

severe financial crisis. 105 Bonds purchased during either of these transitions, therefore, 

would legitimately expect potential for future reforms and, therefore, that Dagobah 

again restructured its debt following recommendations from the IMF when faced with 

possible financial catastrophe was part of the investors' legitimate, if not hoped-for 

expectations. 

2. Dagobah 's restructuring was transparent and candid with investors amidst 

the severe financial crisis. 

39. A refusal to pay debts, even if arbitrary or grossly unfair, will not breach the FET 

standard if it was done in a situation of genuine difficulty. 106 In Waste Management, 

the City of Acapulco failed to make payments under a concession agreement. 107 The 

tribunal determined that the evidence did not support the conclusion that the City had 

acted in a wholly arbitrary way that was grossly unfair, but that the situation was one of 

genuine difficulty. 108 They determined that as long as some remedy is open to the 

101 Accord Parkerings at~~ 332-334 (noting amendments brought to regulatory framework existing at time of 
investment is within FET standard). 
102 See id. 
103 See Parkerings at~ 335. 
104 See Statement of Facts at~ 1-2. 
105 See Statement of Facts at~ 6-7. 
106 See Management at~~ 98, 115. 
107 Jd. at~~ 108-117. 
108 Jd. at~ 115. 
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creditor to address the problem, it will not amount to an outright and unjustified 

repudiation of the transaction and, therefore, will not violate FET standards. 

40. The facts of Waste Management are similar to the facts supporting the Claimants 

claims. Both Dagobah and the City of Acapulco found themselves in, as the tribunal in 

Waste Management found it, a situation "of genuine difficulty."109 Dagobah found 

itself in the midst of a financial crisis and there were serious concerns about a possible 

default on its payments. Rather than simply refusing to pay, like the City of Acapulco, 

Dagobah instead worked with the IMF and bondholders alike to try and find a solution 

to the situation. Furthermore, Dagobah left bondholders, as a class, a remedy to the 

situation: rather than facing complete default, Dagobah offered the SRA as a means to 

reduce, but not fully repudiate its bonds. Bondholders had the right to accept the 

mitigation provided that at least 75% agreed to the restructuring, or else the bonds 

would retain their value but the State would lose the $150 billion in assistance from the 

IMF and possibly face full default. Dagobah made reduced payments, but continued to 

make its payments and did so in a fully transparent and non-arbitrary process that relied 

upon international assistance and advice, as well as communicating with and requiring 

assent of the super majority of over 75% of bondholders. Therefore, the SRA accorded 

the FET standards and worked with investors to reach a reasonable solution to a dire 

situation just like the City of Acapulco in Waste Management. 

3. Dagobah enacted the SRA as a good faith effort to meet obligation to both 

investors and its citizens and, therefore, was in the FET standard. 

41. The SRA was enacted in a complicated economic and political environment. Dagobah 

was hit with another recession as a result of the global financial crisis affecting nations 

around the world beginning in 2008. Rather than immediately forsaking the 

obligations it had undertaken, Dagobah acted with careful, if expedient deliberation to 

prevent actualization of investors' fears: that Dagobah would default. 

42. A refusal to pay sums owed under an award or contract does not necessarily require or 

109 See Waste Management supra, note 21; see Statement of Facts at, 14-15. 
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indicate bad faith conduct on behalf of a state. 110 In SGS, the state flat-out refused to 

pay sums it owed. 111 The flat-out refusal did not necessarily violate FET standards, but 

did open itself to arguments when considering the circumstances. 112 Unlike Waste 

Management, where the dire economic circumstances justified a refusal to pay, there 

were not such circumstances in SGS, therefore opening the issue of good faith. 113 

43. Dagobah's restructuring does not result in a refusal to pay sums, but instead represents 

an agreement with investors to pay sums less than originally imagined under the initial 

sale of bond to ensure continued payment in light of the critical and pending economic 

conditions. 114 Dagobah, like Waste Management, restructured its debt in the midst of a 

financial crisis that created genuine circumstances justifying its actions. Therefore, 

unlike SGS, where a thin argument could be made, the argument here must accord with 

Waste Management and recognize Dagobah's good faith efforts to handle its many 

competing priorities. 115 The SRA was a good faith effort to mitigate the potential for 

damage, avoid default, and ensure that the State could meet all its obligations as best 

possible given the dire economic situation. Finally, the State did not force bondholders 

to accept the debt restructuring. Instead, the State required 75% or more of the 

bondholders to understand and accept the conditions. Therefore, not only was the 

restructuring within the scope of investors' legitimate rights, and not only has the State 

made every effort to maintain transparency, seek the approval of bond-holders, but the 

State did so as a Good Faith Effort to make the best of a dire situation. 

ISSUE V: RESPONDENT'S ACTIONS ARE EXEMPTED FROM BREACHING THE CORELLIA

DAGOBAH BIT, IN CASE THE DEBT RESTRUCTURING WAS A MEASURE NECESSARY TO 

SAFEGUARD THE RESPONDENT'S ESSENTIAL SECURITY INTERESTS. 

110 See SGS v. Philippines at p. 162. 
111 See id. 
112 See id. 
113 Compare Waste Management, supra, note 27 with SGS at~ 162. 
114 See SRA Preamble; see Statement of Facts ~ 14-16. 
115 See Saluka at~ 300. See also Teemed at~ 153 ("The commitment to fair and equitable treatment is an expression 
of the principle of good faith"). 
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44. Respondent's actions are exempted from breaching the Corellia-Dagobah BIT, in case 

the debt restructuring was a measure necessary to safeguard the Respondent's essential 

security interests. 

45. Dagobah' s debt restructuring was justified under Article 6 of the Corellia-Dagobah BIT 

as a measure "for the fulfillment of its obligations with respect to the ... protection of 

its own essential security interests." 116 

A. The essential security clause is not self-judging. 

46. The Corellia-Dagobah BIT should be interpreted in accordance with customary 

international law, rather than as self-judging, because it lacks the phrase "that it 

considers necessary" which many tribunals have determined is a requirement for the 

essential security clause of a treaty to be autonomous and self-judging. 117 Furthermore, 

essential security interest was recognized by the International Court of Justice as 

customary international law in the Gabcikovo-Nagymaros case. 118 

47. The Corellia-Dagobah BIT essential security clause should be interpreted under 

customary international law also to because its essential security clause reads near

identically to the United States-Agentina BIT. 119 Both BITs specify that the treaty 

shall not preclude a party from applying " ... measures necessary for the maintenance of 

public order, the fulfillment of its obligations with respect to the maintenance or 

restoration of international peace or security, or the protection of its own essential 
. . "120 secunty mterests. 

48. While the terminology introducing the clause varies slightly, the emphasis the tribunals 

determining the numerous U.S.-Argentina disputes almost all determined that it lacked 

the necessary phrase to turn the customary international law principle into an 

autonomous one. 121 The Corellia-Dagobah BIT is no different, and therefore must be 

judged under U.S. customary international law. 

116 See Corellia-Dagobah BIT, Article 6(2). 
117 See Newcombe at p. 490, and see e.g. CMS Gas, LG&E, Enron, and Sempra (requiring "that it considers 
necessary" to trigger self-judging treaty interpretation). 
118 See Yannaca-Small at p. 100 (referring to Gabcikovo-Nagymaros). 
119 Compare 1991 United States-Argentina BIT Article XI and Corellia-Dagobah BIT Article 6(2). 
120 See e.g. CMS, LG&E, Enron, Sempra and compare with Corellia-Dagobah BIT Article 6(2). 
121 See id. 
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B. As Dagobah faced a world financial crisis and an impending domestic 

crash, it acted on its treaty authorized duty to protect its essential security 

interests. 
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49. The ILC Committee of experts on State Responsibility recognized in 1980 that the 

essential security interest permitting a state to breach an obligation for a vital interest, 

including political or economic survival. 122 

50. To invoke the essential security clause, it must be invoked "to safeguard an essential 

interest from a grave and imminent peril."123 Imminent, however, includes long-term 

and even far-off perils, justifying the invocating of the essential security clause at the 

time those perils are realized, not the time at which disaster actually strikes. 124 

51. The first three tribunals to consider whether or not 'economic crisis' constitutes 

necessity and essential security were CMS, Enron, and LG&E. 125 All three tribunals 

determined that economic crisis did create a right in principle to invoke an essential 

security treaty clause. 126 CMS and Enron interpreted the essential security treaty clause 

under customary international law, recognizing the right under in customary 

. . I I 121 mternatwna aw. LG&E also recognized 'economic crisis' as a principle of 

essential security under an autonomous interpretation of the clause. 128 The tribunal in 

LG&E realized that severe economic crisis could wreak havoc on the lives of an entire 

population as well as a government's ability to lead. 129 "When a state's economic 

foundation is under siege, the severity of the problem can equal that of any military 
. . ,130 mvaswn. 

122 See Yannaca-Sma/1 at p. I 00 (citing Documents of the Thirty-Second Session (1980), 2 Y.B. Int'l L. Comm'n 14, 
U.N. Doc. A/CN.4/SER.A/1980/Add.l (Part!)). 
123 !d. 
124 See Gabcikovo-Nagymaros at p. 42. 
125 Yannaca-Small at p. 102. 
126 !d. 
127 See CMS at~ 373 and Enron at~ 339. 
128 See LG&E at~ 212. 
129 LG&E at~ 238. 
130 !d. 
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52. The real emphasis to essential security determinations is on quantifying the economic 

severity. I 3 
I Essential security determinations are highly fact -specific. 132 The tribunal 

in LG&E determined that Argentina's economic situation was severe enough to invoke 

the essential security clause. 133 This court should follow LG&E' s analysis of economic 

crisis. Dagobah, like Argentina, faced extreme economic crisis resulting from a global 

collapse. The only method available to them to receive aid was to restructure their 

debt. More so, they were unable to make good on the debts they had incurred to date. 

A government unable to pay its debts is one in the direst of economic conditions that 

creates a truly critical economic crisis. Therefore, especially where these are such fact

specific determinations and the economic situation is even more dire here, this tribunal 

should follow the reasoning in LG&E because this is exactly the kind of pending 

economic collapse, on level with military invasions or other forms of State-collapse, 

that the essential security clause was drafted to prevent. 

53. Another case arising out of the United States-Argentina BIT in the early 2000s was 

Sempra. The tribunal in Sempra recognized that economic crisis occurs on the context 

of today's "particularly virulent international system." 134 They continued to explain 

how essential security clauses must be interpreted broadly to include the wide range of 

dangers that threaten the existence of the state itself, particularly economic turbulence 

as exemplified in many developing countries. I35 They recognized that other economic 

turbulences were serious enough to likely warrant essential security, and that the "crisis 

in Argentina was far more severe than anything faced on the continent today," 

analogizing Argentina's early 2000s crisis to America's Great Depression or 

Germany's Weimar Republic. 136 As they concluded, "The Argentinean government 

had every reason to determine that the crisis posed a threats [sic] to public order and 

131 See Yannaca-Small at p. I 04 (noting the emphasis for economic essential security interest of CMS, Enron and 
LG&E). 
132 

See id. at note 20 (citing Second Report on State Responsibility: Addendum, Int'l L. Comm'n, 51st Session, at 30, 
U.N. Doc. A/CN.4/498/Add.2 (1999).). 
133 See LG&E at~ 231-38. 
134 Sempra at~ 34. 
135 See id. 
136 See id. 

22 



Memorial For The Respondent Alias: Tarazi 

essential security interests," and that these situations were "explicitly provided for" by 

the treaty. 137 

54. The tribunals of CMS and Enron, headed by the same President, agreed that economic 

crisis, if severe, would constitute an essential security interest. The tribunal in LG&E 

recognized that Argentina' s crisis was in fact so severe. The tribunal in Sempra took 

these arguments into the context of the modern international and financial world. They 

saw the destructive pattern economic crisis, particularly those global in nature, wreaked 

on South America. They further recognized the threat Argentina had faced in this 

context, and acknowledged that Argentina's conduct was justifiable as a means to 

preserve their state to protect their people. Dagobah's recent financial crisis took place 

in this modern, inter-linked context, and rather than face the bread lines of the great 

depression or the wheel-barrows of useless currency of the Weimar Republic, Dagobah 

acted. Dagobah acted to protect its essential security interests, and to do otherwise 

would create a system where essential security can only be invoked when it is too late, 

when the State is crashing. The essential security clause can be invoked for long-term 

crisis, such as the chaos caused by looming economic collapse, when the crisis is 

recognized, not once it has already occurred. Justice requires recognizing Dagobah' s 

right as a State to protect the essential security interests of its country, and to prevent 

becoming another State succumbing to global economic collapse. 

55. Once a party has as demonstrated a grave and imminent peril such as serious economic 

crisis, "the burden shifts to Claimants to show the existence of a less restrictive and 

legal alternative course of action than the one chosen."138 Dagobah considered all 

options, and acted on both the advice of the IMF and only with the consent of a 

qualified majority of bondholders. Dagobah acted in the most reasonable manner to 

preserve its state, meet its obligations to bondholders, and obtain the $150 Billion aid 

offered by the IMF. In the context of today's "ever more turbulent times," it is 

essential to interpret treaties to accommodate the competing interests of investors' 

protection and a State ' s ability to govern and protect its citizens. 

137 See id. 
138 Sempra at ~ 49. 
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CONCLUSION 

56. Claimant's prayer for relief and reliance on the Corellia-Dagobah BIT is misplaced and 

no damages can be awarded. This Tribunal does not have jurisdiction due to the fatal 

lack of the elements of rationae materiae and ratione loci. Furthermore, the award 

from the PCA Tribunal is deeply flawed and should hold very little weigh in the 

present decision. The lack of jurisdiction in this case additionally leaves the forum 

selection clause in the BIT unenforceable. As for the merits of this case, the conduct 

complained of by the Claimant accorded bondholders fair and equitable treatment: it 

was a legitimate, if unfavorable expectation at the time of the investment; it was 

conducted openly and transparently; and it was conducted in good faith and in 

accordance with IMF sovereign debt restructuring policies. Finally, given the severity 

of the economic crisis and impending financial catastrophe, Dagobah was authorized 

and justified under the treaty to protect its essential security interests. 

24 


