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INTRODUCTION 

1. This memorial is submitted for and on behalf of The Federal Republic of Dagobah (“Dagobah” 

or “the Respondent”). 

!
2. The Respondent hereby submits to the Arbitration Institute of the Stockholm Chamber of 

Commerce (“SCC” or “the Tribunal”) seated in the Kingdom of Yavin (“Yavin”), that the 

Tribunal does not have jurisdiction and should not admit the current dispute.  

!
3. The Respondent also rejects to the alleged claim that the Respondent has breached the fair and 

equitable treatment standards of protection as provided in the Agreement Between The Corellian 

Republic and The Federal Republic of Dagobah for The Promotion and Protection of Investments 

(“BIT”). Even if the Tribunal finds that there is a breach, the Respondent ought not be liable for 

any damages to Calrissian & Co., Inc. (“Calrissian” or “the Claimant”), because the 

Respondent is protected by the defence of necessity.  

!
STATEMENT OF FACTS 

4. In 1992, the Respondent and the Corellian Republic (“Corellia”) entered into the BIT.  

!
5. In 2001, due to an economic crisis, the Respondent was recommended by the International 

Monetary Fund (“IMF”) to carry out a bond restructuring. Dagobah, therefore, restructured its 

sovereign bonds at a 43% haircut.   

!
6. While making the offer of bond exchange, the Respondent made representations as to its 

“commitment to a more stable economy and financial sector”. However, there was no 

representation suggesting that there would not be another bond restructuring. Further, the 

contracts of the new set of bonds contained no stabilization clause. 

!
7. In late 2001, a dispute occurred between Dagobah and Corellia (“the Parties”), and the Parties 

could not agree on whether the BIT covered sovereign bonds. The Parties, therefore, sought an 

interpretation from the Permanent Court of Arbitration (“PCA”) under the 1976 UNCTIRAL 

Arbitration Rules. 

!
- !  -1



8. In 2003, the PCA Arbitral Tribunal decided that sovereign bonds were indeed “investment” under 

the definition of BIT. 

!
9. In 2005, the Claimant, Calrissian & Co., Inc., purchased Dagobah’s sovereign bonds in the 

secondary market in Corellia. At that time, the economic condition of Dagobah showed signs of 

recovery, but the Poor’s Standard still rated Dagobah’s debt as B+.  

!
10. In 2008, there was a world-wide financial crisis, which led to a 10.9% unemployment rate and 

an ever-rising inflation rate in Dagobah. As a result, there were several demonstrations and 

social unrest in the capital and large cities of Dagobah.  

!
11. In 2011, the Respondent suffered another recession. The amount of Dagobah’s debt was 

estimated at more than US$400 billion and the debt-to-GPD ratio was 124%. Subsequently, 

Dagobah was recommended by the IMF to carry out a new sovereign debt restructuring. 

!
12. Before restructuring the bonds in question, Dagobah had attempted to alleviate the crisis 

through adopting several austerity measures, in particular, reducing investment in infrastructure.  

However, due to the severity of the debt crisis, some of Dagobah’s public services were already 

on the verge of being compromised. 

!
13. Invitation to join the restructuring process was published on government agencies’ website and 

required declaration of intent within three working days. However, due to the delay in response 

on the part of the Claimant, the Claimant was not able to join the consultative committee. 

!
14. Later, the Respondent enacted the Sovereign Debt Restructuring Act (“SRA”), which provided 

that if a qualified majority of the owners of 75% of the aggregate nominal value of all 

outstanding bonds agreed to modify the terms of the bonds, such a decision would bind all the 

remaining bondholders. The bondholders were informed of the on-going draft of the SRA, and 

the different versions of the text were constantly published on the relevant agencies’ websites.  

!
15. Further, the new bonds contained a collective action clause (“CAC”), which required the 

bondholders to gather at least 20% of the nominal value of issue in order to initiate litigation. 
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Further, the new bonds contained a forum selection clause, which specified the courts of the 

Yavin as the forum for dispute resolution.  

!
16. In November 2012, the Respondent offered bondholders the option to exchange their bonds for 

new ones worth approximately 70% of the net value of the outstanding sums under the original 

bonds. In addition, the new bonds contained a new forum selection clause granting exclusive 

jurisdiction to the Kingdom of Yavin’s courts over any disputes arising therefrom, instead of 

Dagobah courts in the old sovereign bonds. 

!
17. On 30 August 2013, the Claimant submitted the Request for Arbitration against Dagobah 

pursuant to Article 8 of the BIT in accordance with Article 2 of the Arbitration Rules of the 

Arbitration Institute of the Stockholm Chamber of Commerce. 

!
18. On 4 October 2013, the Respondent submitted its Answer to the Request for Arbitration. 

!
19. On 28 November 2013, the SCC decided the appointment of arbitrator and seat of arbitration in 

Yavin. 

!
!

JURISDICTION 

!
LACK OF JURISDICTION 

20. It is submitted that the Claimant does not satisfy the requirements as stated in the BIT. The 

Tribunal, therefore, does not enjoy the necessary jurisdiction to rule on the merits of this case. 

!
21. Article 8(1) of the BIT provides that: 

“Any legal dispute between an investor of one Party and the Other Party in connection 
with an investment shall, as far as possible, be settled amicably through negotiations 
between the parties to the dispute.” !

22. It is conceded that the current dispute is a legal dispute. However, the Respondent submits that 
firstly, sovereign debt is not an “investment”, and secondly, the Claimant is not an “investor”. 
As a result, the Claimant fails to satisfy the prerequisites as set out in Article 8 of the BIT. !

!
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 a.) Sovereign Debt is Not an Investment 

23. It is contended that there is no intention to include sovereign debt as an “investment” under the 

BIT. Moreover, the nature of sovereign debt is substantively different from other investment 

vehicles stated in Article 1 of the BIT. The sovereign bonds in question, therefore, cannot be 

included as an “investment”. 

!
 a1.) No Intention to Include Sovereign Debt 

24. Unlike other similarly drafted bilateral investment treaties around 1992, for example, the US-

Argentina Bilateral Investment Treaty,  there is no express inclusion of debts or sovereign debt 1

as an investment in this BIT between Dagobah and Corellia.  

!
25. Article 1 of the BIT provides a long list of examples of “investment”, containing six categories 

and 17 specific investment vehicles. It is submitted that the list was drafted with careful 

consideration. Should the states intend to regard sovereign debt as an “investment” at the time 

of conclusion of the BIT, the Parties would have expressly included sovereign debt as an 

investment. 

!
26. In the present case, references were made only to other secured loans such as mortgages and 

pledges but not to sovereign debt. Therefore, it is submitted that the states did not intend to 

include sovereign debt as an investment under the BIT. 

!
 a2.) The Substantially Different Nature of Sovereign Bonds 

27. The Respondent concedes that the list of examples provided in Article 1(1) of the BIT is not 

exhaustive . The phrase “forms that an investment may take include” suggests that the list is far 2

from all-inclusive. However, it is submitted that the list cannot be interpreted as including all 

investment vehicles and derivatives, as it will otherwise cause injustice and alter the intention of 

the parties. 

!
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28. It is submitted that the nature of sovereign debt is substantively different from other investment 

vehicles listed in Article 1 of the BIT. Even if ejusdem generis is applicable,  the list of 3

examples should not be constructed as including sovereign debt as an “investment”. 

!
29. The section below devotes to distinguish sovereign bonds from every category of investments in 

Article 1 of the BIT, which provides that: 

““Investment” means every assets that an investor owns or controls, directly or indirectly, 
that has the characteristics of an investment, including such characteristics as the 
commitment of capital or other resources, the expectation of gain or profit, or the 
assumption of risk. Forms that an investment may take include: 
i. an enterprise; 
ii. shares, stock, and other forms of equity participation in an enterprise; 
iii. turnkey, construction, management, production, concession, revenue-sharing, and other 
similar contracts; 
iv. intellectual property rights; 
v. licenses, authorizations, permits, and similar rights conferred pursuant to domestic law; 
vi. other tangible or intangible, movable or immovable property, and related property 
rights, such as leases, mortgages, liens, and pledges.” !

30. Firstly, it is submitted that sovereign bond is different from the first two categories of examples. 

The acquisition of sovereign debt does not confer ownership rights over the whole of or a part 

of an enterprise, whereas “enterprise” and “shares, stock, and other forms of equity 

participation in an enterprise” are concerned with ownership rights vested in an enterprise. 

Therefore, sovereign debt is different from the first two categories of “investment”. 

!
31. Regarding the third category of investment, “turnkey, construction and production…” are 

substantively different from sovereign debt. Sovereign debt is an intangible investment vehicle 

involving borrowing money to a state and receiving timely coupon interests and principal, 

whereas turnkey, construction and production relate to further operation and utilization of funds, 

that is preparing and forming buildings and building systems. Therefore, sovereign bond is 

substantially different from turnkey, construction or production. 

!
32. Moreover, unlike the fourth category, that is intellectual property rights, sovereign debt is not 

covered by conventions. Although sovereign debt is also a right, the purpose of which is to 

demand timely payment, it is different from intellectual property rights on the grounds that 
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intellectual property rights are protected by international covenants such as the Berne 

Convention, Universal Copyright Convention, the Phonograms Convention and the World Trade 

Organization – Agreement on Trade Related Aspects of Intellectual Property Rights. Intellectual 

property rights are imported to bilateral investment treaties due to external conventions. 

However, there are no conventions covering sovereign debt. Therefore, it is submitted that there 

is no reason why sovereign debt should be imported to the list of investments. 

!
33. Further, regarding the fifth category, sovereign debt and licenses, authorizations and permits 

concern with rights of different substances. As discussed above, sovereign debt concerns the 

bondholder’s right to receive timely payment of coupon interest and principal. On the other 

hand, licenses, authorizations and permits are rights conferred to endow a third party to carry 

out certain activities, such as running a store. Therefore, sovereign bond and licenses, 

authorizations and permits are substantively different. 

!
34. Regarding the sixth category, the acquisition of sovereign debt does not confer property 

ownership, nor does it confer related property rights. Although this category of investment 

includes some debt-related investment vehicles, it is noted that mortgages, liens and pledges are 

secured loan or security interest payment. On the other hand, sovereign bond is not backed by 

any debtor’s property as collateral and does not confer any property right upon default of 

sovereign bond. Therefore, sovereign bond is different from this category of investments. 

!
35. Lastly, sovereign bond bears certain distinctive features that distinguish it from general bonds or 

other investment vehicles. The sovereign bonds bear a particular kind of risk which is sovereign 

risk. The sovereign risk, which can be materialized into law-making power, sovereign immunity 

and lack of international features of state insolvency,  is the political risk inherent in sovereign 4

debt. It is admitted that even investors of an enterprise might bear a certain degree of political 

risk, for example a State adopting quantitative easing measures. However, we emphasise that 

sovereign debt bears a particularly high degree of political risk among all forms of investment, 

since, in the case of sovereign bond, one of the contractual parties must be a State.  The State is 

a party to the contract and the state can enact any law to amend the terms of the contract, 

including diminishing the face value of the bonds. Since sovereign bond enjoys a distinctively 
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unique feature, we submit that it is too far-fetched to include sovereign bond as an “investment” 

along with the examples provided in Article 1 of the BIT.  

!
36. All in all, since sovereign bond is substantially different from the six categories and 17 

examples of investment vehicles included in Article 1 of the BIT. This, together with the 

distinctively high degree of political risk, leads to the conclusion that even if ejusdem generis is 

applicable, the list of investments should not be constructed as including sovereign bond. 

!
 b.) The Claimant is Not an “Investor” 

37. It is submitted that the Claimant lacks the requisite territorial link with the Respondent and fails 

to be qualified as an “investor”. Further, the Claimant fails to provide a suitable test for the 

territorial link. 

!
38. Article 1 of the BIT provides that: 

““investor of a Party” means a Party or a national of a Party that attempts to make, is 
making or has made an investment in the territory of the other Party.” !

39. It is submitted that whether the Claimant is an “investor” depends on whether the Claimant “has 

made an investment in the territory” of Dagobah. The burden of proof is on the Claimant to 

show the investor-investee relationship. 

!
40. The phrase “made an investment in the territory” shall be interpreted in accordance with Article 

31(1) of the 1969 Vienna Convention on the Law of Treaties (“Vienna Convention”), which 

provides that: 

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and purpose.” 

!
41. In its ordinary meaning, the phrase “made an investment” refers to the conclusion of contract, 

that is the acceptance of an offer to enter into a contract. On the other hand, the phrase “in the 

territory” refers to the geographical location and physical boundary within which the conclusion 

of contract takes place. 

!
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42. Notwithstanding the above interpretation, the Respondent admits that such an interpretation 

might be inapplicable in the case of intangible assets, such as sovereign bonds. 

!
43. It is submitted that in order to ascertain the investor-investee relationship of an intangible asset, 

the highest case for the Claimant is to rely on the test as set out in Abaclat and Others v The 

Argentina Republic.  The majority decision of Abaclat suggests that “investments of purely 5

financial nature would consider where and/or for the benefit of whom the funds were ultimately 

used, but not the place where the funds were paid.”  In other words, if the nature of an 6

investment is purely financial, then a more liberal test should be applied, that is territorial link 

could be established as long as the fund is for the benefit of the state. In response, the 

Respondent submits that something more than the beneficiary test is required.   

!
44. It is submitted that the majority decision of Abaclat is legally unsound and therefore should not 

be relied upon. The majority in Abaclat heavily relied on cases which are substantively different 

from the fact in Abaclat to reach the decision. However, those cases should not be relied upon in 

the first place. Instead, the cases should have been distinguished in the first place. The cases that 

the majority relied upon were SGS Société Générale de Surveillance S.A. v Islamic Republic of 

Pakistan , SGS Société Générale de Surveillance S.A. v Republic of the Phillippines  and Fedax 7 8

N.V. v Republic of Venezuela .The section below devotes to discuss how these three cases should 9

have been distinguished from Abaclat. 

!
45. Abaclat concerns a very similar fact pattern with the present case. The Claimants are Italian 

nationals, who purchased sovereign bonds from Argentina in secondary market. Argentina later 

carried out debt restructuring measures, under which the Claimant suffered losses. 

!
46. Firstly, SGS v Pakistan concerns a Pre-Shipment Inspection Agreement between the Swiss 

Company SGS and the Pakistan government. The Swiss company undertook to perform pre-

shipment inspection services to ascertain the amount of tax that should be collected. However, 
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the Swiss company did not receive payment and sued the Pakistan for repudiatory breach of 

contract. In the Swiss domestic court, SGS labeled its claim as contractual claim but was 

rejected in court. Later, SGS advanced its claim in international tribunal with the label of treaty 

claim and attempted to assert an umbrella clause in the bilateral investment treaty between 

Swiss and Pakistan.  

!
47. Secondly, SGS v Philippines concerned an CISS agreement under which SGS has to provide 

comprehensive import supervision service. The contract was amended by agreement on two 

occasions but the Pilipino government refused to pay the amended amount of fees later. This 

resulted in alleged breach in service agreement and the subsequent procedural history is similar 

to that of SGS v Pakistan. On its facts, Abaclat can be distinguished from SGS v Pakistan and 

SGS v Phiippines as Abaclat concerns with sovereign debt while the SGS cases concern with 

breach of service contract. 

!
48. Thirdly, the only case concerning financial instrument is Fedax v Venezuela, the dictum of 

which suggests the beneficiary test. However, this case is widely criticized by academics, 

including Professor Dolzer. In Professor Dolzer’s view, the arbitrator in the case fails to 

“explain the rationale for this view in any detail” . 10

!
49. Furthermore, the beneficiary test could, in practice, forcibly impose a legally binding 

relationship between two complete strangers, simply because the fund would ultimately benefit 

one party. For example, where person A invests a sum of money in person B’s enterprise and 

person B transfers the fund to persons C. Person C may donate the money to charity which is 

devoted to support business start-ups. It is too far-fetched to establish a relationship between 

person A and the business start up and conclude that person A is an investor in the business 

start-up. 

!
50. On the basis set above, the beneficiary test as set out in Abaclat is of questionable assistance. 

Something more has to be adduced in order to prove the territorial relationship between the 

parties in case of intangible investment such as sovereign debt and the burden of proof is on the 

Claimant to prove such relationship. 
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51. In conclusion, it is submitted that the Claimant cannot satisfy the prerequisites as set out in 

Article 8(1) of the BIT on the grounds that firstly, sovereign debt is not an “investment”, and 

secondly, the Claimant is not an investor. 

!
!

STANDING OF THE PCA DECISION 

!
LIMITED ASSISTANCE OF PREVIOUS PCA TRIBUNAL AWARD 

 a.) Previous PCA Tribunal Award is Not Binding 

52. Res judicata is a general principle in international law as it is recognized by civilized nations 

governed either by common law or civil law. It “serves the purpose of legal security by avoiding 

the potential of divergent decisions in identical cases” . It is often incorporated into 11

international law according to Article 38(1)(c) of the International Court of Justice (“ICJ”) 

Statute, which provides that, 

“The Court, whose function is to decide in accordance with international law such disputes 
as are submitted to it, shall apply: c. the general principles of law recognized by civilized 
nations”. !

53. Besides, the application of res judicata is implied in Article 59 of the ICJ Statute, which 

provides that “[t]he decision of the Court has no binding force except between the parties and in 

respect of that particular case”. 

!
54. The ICJ has repeatedly recognized res judicata, just as in the case of UN Administrative 

Tribunal Case, as a “well-established and generally recognized principle of law.”  12

!
55. However, it is submitted that the doctrine of res judicata is inapplicable to the present case, as 

the three criteria as set out at paragraph 17 of CME Czech Republic B.V. (The Netherlands) v 

The Czech Republic have not been satisfied. In CME, the Tribunal stated that, 

“Broadly speaking one may identify three preconditions for the applicability of the doctrine 
of res judicata in international law, namely proceedings must have been conducted 
1. before international courts or arbitral tribunals, 
2. between the same parties. 
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3. concerning the same issues.” !
 a1.) Not Before International Courts or Arbitral Tribunals 

56. Res judicata, in international law, only operates to bind subsequent international tribunal with 

the decision of an international tribunal  but not that of a domestic court. Res judicata is only 13

applicable to “tribunals operating within the same legal order”.  14

!
57. In the case Southern Pacific Properties (Middle East) Ltd v Arab Republic of Egypt , it is ruled 15

that the arbitration between investors and host States is deemed to be international arbitration 

for the purpose of res judicata and lis pendens. 

!
58. It is submitted that res judica is not applicable in the present case as the previous PCA Tribunal 

was only an ad hoc tribunal and is of a different legal order with the present tribunal.  

!
59. An ad hoc tribunal is a tribunal where parties agree upon a form of arbitration without referring 

to any arbitral institution. Ad hoc tribunal is different from institutional tribunal in the sense that 

arbitrations in institutional tribunal are conducted in accordance with rules of arbitration 

institutions . 16

!
60. Further, ad hoc tribunal is not subjected to any rules of international arbitration institutions and 

“lacks quality control of awards” , it can take any form and is not an international court. 17

!
61. On the bases set above. The previous PCA Tribunal was not an international court and its 

decision cannot bind the present Tribunal, which is of a different legal order.  

!
 a2.) Before Different Parties 

62. The parties of the previous PCA Tribunal award are, prima facie, different from the parties in 

the present case. In the previous Tribunal decision, the parties were between two States, that is 
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Corellia and Dagobah; whereas the present case are concerned with a private investor and a 

State, that is Calrissian and Dagobah. 

!
63. As seen from paragraph 39 of American Law Institute, which provides that: 

“A person who is not a party to an action but who controls or substantially participates in 
the control of the presentation on behalf of a party is bound by the determination of issues 
decided as though he were a party.”  18

!
64. This position is also reflected in case law such as in Martin v Spain , in which two essentially 19

identical parties are treated as one person for the purpose of res judicata and prevented from 

ligation. 

!
65. Therefore, for incorporated legal persons, such as the Claimant, international investment law 

tends to “look at the underlying ‘real’ or ‘economic’ relations”  instead of “the formal legal 20

structure of corporate groupings” . 21

!
66. However, since there is no fact suggesting the belonging nor control relationship between 

Calrissian and Corellia, it is submitted that the parties to the dispute are invariably different. 

!
 a3.) Concerning Different Issues 

67. The test for determining whether the issues are the same is whether the object and the ground of 

the claims are the same. Judge Anzilotti in the Chorzów Factory Case , as decided by 22

Permanent Court of International Justice (“PCIJ”), expressed that: 

“Art. 59 [of the Statute of the PCIJ]… determines the material limits of res judicata… we 
have here the three traditional elements for identification, persona, petitum, causa petendi, 
for it is clear that “that particular case’ (le cas qui a été decide) covers both the object and 
the grounds of the claim (la chose demandée et la cause de la demande)” !!!
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68. Therefore, as interpreted by Dr. Bin Cheng, a lecturer in University of Surrey and a Ph.D. in 

University of Maryland, 

“the second element of identification, that is question at issue, has sometime sbeen 
subdivided into the object (petitum) and the ground (causa pentidi) of the claims have to be 
the same in order for res judicata to apply.”  23

!
69. Furthermore, Professor Schreuer also expressed the view that, 

“Identical ‘object’ (petitum) means that the same type of relief is sought in different 
proceedings. Identical ‘ground’ (causa petendi) means that the same legal arguments are 
relied upon in different proceedings.”  24

!
 Different Objects 

70. The issue is “whether the same type of relief is sought in different proceedings.”  The test of 25

this element is set out in the Machado case , which provides that, 26

“The question whether this claim… is a new one… does not depend upon whether the 
items included be the same in both cases, but that the test is whether both claims are 
founded on the same injury.”  !

71. In the previous PCA Tribunal award, the relief sought for is a general interpretative statement 

about whether sovereign debt is an investment and the “injury” is the first debt restructure and 

disagreement between the states as to the inclusion of sovereign debt. At that time, the Claimant 

has not even purchased the sovereign bond. On the other hand, in the present case, the Claimant 

is seeking for compensation due to the haircut in the second sovereign debt restructuring. 

!
72. On its fact, the remedy and the injury of the previous PCA tribunal award and of the present 

case are different. Therefore, the object of the two claims is different. 

!
 Different Grounds 

73. With regards to the ground of dispute, Professor Schreuer expressed the view that: 

“It is far more appropriate to look at the specific rules and to examine how far they are 
substantively identical or different. If it is the same rule reflected in different legal 

- !  -13

 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (CUP 2006) 340.23

 n 11, para 43.24

 n11 para 45.25

 Machado Case (1880) 3 IntArb 2193.26



instruments this should not cast any doubt on the identity of the cause and thus the subject 
matter of the disputes.”  27

!
74. In the previous PCA Tribunal award, the legal grounds relied on is acknowledging the broad 

framework of Article 1, that the sovereign bond satisfy the characteristics of investment and the 

beneficiary test.   28

!
75. While in the present case, apart from the aforementioned legal grounds, the Claimant also has to 

rely on varies principles to prove the admissibility before the Tribunal, breach of fair and 

equitable treatment as well as the lack of necessity defence, such as fundamental basis of claim 

and due process. 

!
76. On the bases set above, it is submitted that the object and ground are different; therefore, the 

issue concerned is not the same. 

!
77. Furthermore, in AES Corporation v The Argentine Republic , the Tribunal acknowledged that it 29

is the Tribunal’s own discretion to follow a case or not: 

“When it meets with very similar if not even identical facts at the origin of the disputes, 
does not suffice to apply systematically to the present case positions or solutions already 
adopted in these cases. Each tribunal remains sovereign and may retain, as it is confirmed 
by ISCID practice, a different solution for resolving the same problem.”  30

!
78. All in all, it is submitted that the present Tribunal is not bound by the previous PCA Tribunal 

award and may retain its own solution to the problem. 

!
79. In conclusion, it is submitted that res judicata is not applicable as the three criteria as set out in 

CME Czech Republic is not satisfied. 

!
!
!
!

- !  -14

 n 11, para 50.27

 PCA’s majority decision.28

 ICSID Case No. ARB/02/17, Decision on Jurisdiction, 26 April 2005.29

 At para 30.30



 b.) Previous PCA Tribunal Award Offers Only Limited Assistance 

80. The persuasiveness and the weight to be given to an award depend on the soundness of the 

logic. It is submitted the previous PCA Tribunal Award fails to address certain issues and is one-

sided. Therefore, the Tribunal award can only offer limited assistance to the present Tribunal. 

!
81. First, the PCA Tribunal acknowledges the list of examples in Article is broad and not exhaustive 

but fails to scrutinize and compare the nature of sovereign bond and other investment vehicles 

in the list of examples before making the decision that sovereign bond is an investment. 

!
82. Secondly, the PCA Tribunal relied on the beneficiary test and discussed much about the transfer 

of fund. As said above, such a test, as is advanced in Abaclat should not be relied on. 

!
83. Thirdly, the Tribunal avoided addressing the ordinary meaning of the phrase “in the territory”. 

Suppose the reasoning of the tribunal is right, the Tribunal’s interpretation of the phrase “in the 

territory” invariably stand in contrast with the ordinary meaning  of the phrase. If the previous 31

PCA Tribunal award is to be relied on, it is for the Claimant to reconcile the two interpretations. 

!
84. Fourthly, while interpreting the meaning of “investor” in Article 1 of the Bilateral Investment 

Treaty, the Tribunal overlooked the phrase “made an investment”. In its ordinary meaning, 

“made an investment” means the conclusion of investment contract. Again, if the Tribunal is 

right to rule on the basis of transfer of fund and such a decision is to be relied on, it is for the 

Claimant to reconcile the ordinary meaning of making an investment, that is the conclusion of 

contract, and the interpretation of the transfer of fund. 

!
85. Lastly, it is noted that the previous PCA Tribunal award is a general enquiry of whether 

sovereign bond is an investment. This is to be distinguished from the specific question of 

whether this specific sovereign bond purchased by the Claimant in 2005 in a secondary market 

is an investment, which requires the assessment of actual risk born and the actual contribution 

of capital. 

!
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86. On the basis set above, the PCA Tribunal award fails to address major issues and can only offer 

limited assistance to the present Tribunal. 

!
87. In conclusion, it is submitted that the previous PCA Tribunal award does not bind the present 

Tribunal since res judicata does not apply. The previous PCA Tribunal award is also of little 

assistance due to the soundness of its logic. 

!
!

ADMISSIBILITY 

!
INADMISSIBILITY BEFORE THE TRIBUNAL 

88. It is submitted there is a clear distinction between jurisdiction and admissibility. In the plea of 

inadmissibility, since the fundamental basis of the claim is contractual, the case is not 

admissible in the present Tribunal. 

!
 a.) Distinctions Between Jurisdiction and Admissibility 

89. Although “a successful admissibility objection would normally result in rejecting a claim for 

reasons connected with the merits” , Jan Paulsson described jurisdiction and admissibility “as 32

different as night and day”. Further to this, he added, 

“It may be difficult to establish the dividing line between the two. There is a twilight zone. 
But only a fool would argue that the existence of a twilight zone is proof that day and night 
do not exist.”  33

!
90. As advocated by Geralf Fitzmaurice in The Law and Procedure of the International Court of 

Justice, the issue of “substantive admissibility’ only arises after jurisdiction has been 

established. From this, it is abundantly clear that jurisdiction and admissibility are two separate 

issues but they, together, serve as a “double requirement” . 34

!
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91. Besides, Fitzmaurice described jurisdiction as “the general field of authority” . In other words, 35

jurisdiction regards kompetenz-kompetenz, that is the court’s or the tribunal’s competence on an 

issue. Such competence is “subjective” and “propriety”  and should be “evaluated on a case-36

by-case basis”. On the other hand, admissibility refers to whether the court or the tribunal 

should rule on the case. In Fitzmaurice’s words, admissibility is “the pertinence to particular 

cases” . 37

!
 b.) Fundamental Basis of the Claim 

92. If the fundamental basis of the claim is contractual, the tribunal should give effect to the valid 

choice of forum selection clause in the contract. Party autonomy should be respected . In 38

Pantechniki S.A. Contractors & Engineers (Greece) v The Republic of Albania , Jan Paulsson 39

expressed that there are two factors in deciding the fundamental basis of the claim. The first is 

“whether the claims have the same normative source”  while the second is “whether the claim 40

truly has an autonomous existence outside the contract”.  41

!
 b1.) Normative Source 

93. Jan Paulsson also expressed the view that there is “no bright line that permits a rapid 

decision”  in whether the claim have the same normative source. In other words, there is no 42

quick test to the answer. One has to look at the “footing” and the base on which the case is 

based although Jan Paulsson also criticized this factor as an “argument by labeling” which 

offers limited assistance in the determination of normative source. 

!
94. Looking into the basis on which the Claimant advances the claim. Although the Claimant labels 

its arguments in terms of breach of fair and equitable standard and other terms in treaty claim. It 
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is submitted that the Claimant is only trying to mask the true contractual nature of the claim 

with the label of treaty claim, just as in the case SGS Société Générale de Surveillance S.A. v 

Islamic Republic of Pakistan, the facts of which has been discussed at paragraph 43. 

!
95. The true nature of the claim is contractual in the sense that the claim is based on an anticipatory 

breach of contract. The case surrounds the alteration of the face value of the bond and the terms 

of the contract without the consent of the Claimant. Given the maturity of the bond next year, 

the Claimant can reasonably foresee that it is going to receive a reduced face value as well as 

coupon interest. However, the Claimant used phrases like breach of fair and equitable treatment 

and due process to mask the true nature of the claim. Indeed, the necessary facts for the 

contractual claim and the treaty claim are the same and it is for the parties to label its arguments. 

!
 b2.) Autonomous Existence 

96. In assessing the test of autonomous existence, Jan Paulsson articulated the development of the 

test in Pantechniki v Albania . In the Woodruff Case  in 1903, the test was “whether or not the 43 44

fundamental basis of the claim sought to be brought before the international forum is 

autonomous of claims heard elsewhere”. Later this test was revitalized in Vivendi  to “whether 45

the same dispute has been submitted to both national and international fora” . 46

!
97. Indeed, it is about whether the claim can be settled in another court. In other words, it is about 

how much contractual analysis is needed to reach a conclusion of the claim. If the present claim 

requires much contractual analysis to be settled, then the claim can be raised in another fora and 

is inadmissible in the present Tribunal. 

!
98. With regards to the merits of the present dispute, it is submitted that much contractual analysis 

is needed, especially in the process of determining the legitimate expectation, on the grounds 

that there are not explicit provisions regarding the standard of fair and equitable treatment. 

Much information such as intention and knowledge of the parties has to be imported from the 
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terms of contract. Therefore, the present claim is not autonomous of claims heard elsewhere and 

is inadmissible before the present Tribunal. 

!
 c.) Contractual Claim Predates Treaty Claim 

99. As can be seen from the facts, there was a negotiation and consultation period way before the 

enactment of SRA. At that time, the policies of debt restructuring had been made abundantly 

clear to the Claimant. Despite the Claimant’s failure to join the consultative committee due to its 

own failure to respond in time, it was well informed that the intention to pay in full does not 

exist even before the enactment of SRA. 

!
100. It is submitted that how the face value of the sovereign bond is changed is irrelevant, the key is 

the Claimant had knowledge about the reduction in value and the absence of intention to pay in 

full before the act of state. In other words, the possibility of raising a contractual claim 

predates that of a treaty claim. There is no reason why the Claimant had to wait for one whole 

year until the treaty standard is allegedly breached instead of advancing the contractual breach 

claim upon knowing the absence of intention to pay in full. In short, the contractual claim 

should have the priority to be settled first. 

!
 d.) Admissibility to Dagobah Courts 

101. Since the contractual claim should be settled before the treaty claim, the forum selection clause 

in the contract should be relied on. Interestingly, the Claimant relied on the forum selection 

clause in the terms of the new sovereign bond after the enactment of SRA while it is trying to 

argue that the SRA breaches the fair and equitable treatment and should be superseded. It is 

submitted that the Claimant’s choice to rely on the new forum selection clause will amount to 

de facto acceptance of the SRA. Therefore it is contended that the forum selection clause in the 

old bond terms should be relied on and the court of hearing should be the Courts of Dagobah. 

!
102. In conclusion, it is submitted that the present claim is inadmissible before the Tribunal. 

Instead, a contractual claim should be advanced since the breach of contract predates the 

breach of treaty and the court of hearing should be the Courts of Dagobah. 

!
!
!
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NO BREACH OF FAIR AND EQUITABLE TREATMENT 

!
103. It is submitted that the Respondent’s debt restructuring measures do not amount to a breach of 

the fair and equitable treatment standard of protection under the BIT.  

!
 a.) The Applicable Standard of FET 

104. Article 2(2) of the BIT provides that: 

“Investments of each Party or of nationals of each Party shall at all times be accorded fair 
and equitable treatment and shall enjoy full protection and security in the territory of the 
other Party.” !

105. It is submitted that the above article should be interpreted according to Article 31 of the Vienna 

Convention, which requires the terms of a treaty to be interpreted according to the ordinary 

meaning in their context and in light of the treaty’s object and purpose. In the present case, the 

Respondent concedes that the BIT intends to promote and protect bilateral investment,  and 47

that the FET arguably obliges each Party to maintain a reasonably stable framework  and 48

protect the investors’ legitimate expectations.  49

!
106. However, it is submitted that while the State must maintain a reasonably stable framework, this 

does not prevent the State from regulating its legal system. As stated in Enron Corporation and 

Ponderosa Assets, L.P. v The Argentine Republic , a stable framework “does not mean the 50

freezing of the legal system or the disappearance of the regulatory power of the State”.  51

Moreover, it is the State’s “undeniable right and privilege to exercise its sovereign legislative 

power…to enact, modify or cancel a law at its own discretion”.  In the present case, the bonds 52

in question contain no stabilisation clause or any other representation suggesting that the 

Respondent’s legal framework would remain unchanged.  Therefore, it is submitted that a 53
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breach of the FET should not be found simply because there is a change in the legal 

framework. Rather, a breach should only be found if the measures are “unfair, unreasonable, 

and inequitable” in light of all circumstances.   54

!
 b.) The Alleged Breach of FET 

107. The Claimant alleges, inter alia, that the adoption of a CAC with retroactive effects through 

the enactment of the SRA constitutes a violation of the FET standard.  55

!
108. In response, the Respondent submits that such allegation is untenable and that the 

Respondent’s measures are in conformity with the FET standard.  

!
 b1.) No Breach of Legitimate Expectation 

109. The Claimant might attempt to argue that the Respondent has breached the investors’ 

expectation. However, such proposition simply does not stand. 

!
110. First and foremost, there is insufficient basis for the claim of legitimate expectation. The 

Claimant here is not alleging a general expectation of stable framework; instead, the Claimant 

is alleging a specific expectation of not being bound by a collective action mechanism. Such 

expectation is particular and unique, and there is insufficient basis to support such a specific 

expectation in the first place. 

!
111. The highest case that the Claimant can pitch is to base its expectation on the following three 

sources – firstly, an implied term in the bond contract that the contractual terms would not be 

varied without consent; secondly, the Respondent’s representations as to its commitment to a 

more stable economy and financial sector;  and thirdly, the Respondent’s general market 56

conditions when the Claimant purchased the bonds.  It is submitted that all of the above 57

sources are insufficient to support the alleged expectation. 

!
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112. Firstly, regarding the implied term in the contract, it is submitted that a contractual expectation 

does not necessarily amount to an expectation protected by international law. In Parkerings v 

Lithuania, the Tribunal stated that, 

“The expectation a party to an agreement may have… is not necessarily an expectation 
protected by international law. In other words, contracts involve intrinsic expectation… 
that do not amount to expectations understood in international law. Indeed, the party 
whose contractual expectations are frustrated… should seek redress before a national 
tribunal.”   58

!
113. This is further supported by Professor Dolzer, who stated that, in the absence of an umbrella 

clause, contractual expectations do not amount to an expectation in international law.   59

!
114. In the present case, the BIT in question does not contain an umbrella clause that could 

potentially elevate a contractual expectation to an expectation protected by international law. It 

is, therefore, submitted that the contractual terms are insufficient to support the Claimant’s 

claim of legitimate expectation.  

!
115. Secondly, regarding the Respondent’s representations, it is submitted that the representations 

are too vague to be relied upon. In PSEG Global, Inc., The North American Coal Corporation, 

and Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi v Republic of Turkey , the Tribunal 60

held that reliance on general policy was insufficient to found a claim of legitimate expectation 

and that “a promise made specifically to the claimants about the success of their proposed 

project” was required.  In this case, the Respondent merely made representations as to its 61

commitment to a more stable economy, without any reference to the Claimant or the particular 

bonds in question.  It is submitted that the Respondent’s representations are simply general 62

policy statements, and are unable to form the basis of the Claimant’s specific expectation that 

the CAC would not be imposed upon them. 

!
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116. Thirdly, regarding the Respondent’s general market conditions, we submit that such conditions 

are clearly insufficient to support the Claimant’s expectation. In El Paso Energy International 

Company v The Argentine Republic , the Tribunal acknowledged that no party “can escape 63

from the changes and hazards resulting from general market conditions”.  Further, it is 64

inconceivable that the State is required to maintain an absolutely stable framework simply 

because its economy was blooming during a particular period of time. In this case, although 

the Respondent’s economy showed signs of recovery when the Claimant purchased the 

bonds,  such market conditions are clearly insufficient to found the Claimant’s specific 65

expectation that the CAC would not be adopted.  

!
117. To conclude, the Respondent submits that there is insufficient basis for the Claimant’s claim of 

legitimate expectation. As there is no legitimate expectation in the first place, it is invalid for 

the Claimant to allege a breach of legitimate expectation.  

!
 b2.) Transparent and Non-Coercive 

118. Further, the Respondent’s measures were carried out in a “transparent and non-coercive” 

manner.  66

!
119. Firstly, the measures were carried out in a transparent fashion. In Metalclad Corporation v The 

United Mexican States , the Tribunal defined “transparency” as “all relevant legal 67

requirements…should be capable of being readily known to all affected investors of another 

Party”.  In the present case, the on-going draft and the different textual versions of the SRA 68

were constantly published on the official websites. In other words, the process of the drafting 

and enactment of the SRA and CAC was open, publicly accessible, and transparent to the 

investors. 

!
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120. Secondly, the measures were, in fact, carried out with the consent of the supermajority of the 

bondholders. Before the implementation of the bond restructuring, the Respondent consulted a 

committee representing the owners of approximately 50% of the aggregate nominal value of 

the bonds.  In other words, instead of unilaterally imposing the measures upon the investors, 69

the measures were a result of mutual consultation and negotiation. Moreover, the bond 

restructuring was implemented only because a requisite supermajority of the investors 

willingly participated.  As a result, if the Claimant wants to be treated differently on the sole 70

basis that it is a minority investor, then the Claimant is effectively seeking preferential 

treatment.  

!
 b3.) Consistent with Procedural Propriety and Due Process 

121. It is submitted that the enactment of the SRA as well as the adoption of the CAC are in 

consistence with procedural propriety. In particular, the Claimant’s right to be heard has not 

been unreasonably deprived.  71

!
122. In this case, the Claimant was allowed to express its opinions to the Respondent through the 

consultation committee.  In other words, it was within the Claimant’s own power and 72

discretion to express its position to the Respondent. Further, it is provided that the application 

to join the consultation committee was open to all bondholders.  It is the Claimant’s own 73

responsibility that it failed to apply for the committee membership on time.   74

!
123. Therefore, it is submitted that the Respondent has not unreasonably deprived the Claimant’s 

right to be heard. 

!
 b4.) The Measure is Not Arbitrary 

124. The Respondent’s measures were not arbitrary as they were a legitimate response to the debt 

crisis.  

- !  -24

 n 56, para 21.69

 Uncontested Facts 3, para 19. 70

 n 49, para 162. 71

 See n 68. 72

 Procedural Order No.3, para 35. 73

 Ibid. 74



!
125. The meaning of “arbitrary” is defined in EDF (Services) Limited v Romania  as: 75

“a. A measure that inflicts damage on the investor without serving any apparent legitimate 
purpose; b. a measure that is not based on legal standards but on discretion, prejudice or 
personal preference; c. a measure taken for reasons that are different from those put 
forward by the decision maker; d. a measure taken in wilful disregard of due process and 
proper procedure.”   76

!
126. In the present case, the measures serve a legitimate purpose of alleviating the Respondent’s 

debt crisis by providing immediate revenue. The measures were not discriminatory as all 

bondholders, regardless of nationality, would be subject to the same restructuring measures. 

Moreover, the measures were enacted and implemented in a constitutional and procedurally 

proper manner.  As a result, it is submitted that the Respondent’s measures were not arbitrary. 77

!
 b5.) Justifiable Limitation of Right to Access to Justice 

127. The Respondent concedes that the adoption of the CAC has, to a certain extent, limited the 

Claimant’s right to bring claims before a court. However, as acknowledged by the European 

Court of Human Rights, the right to access to justice is not absolute and may be subject to 

limitations.  The crux of the issue is, therefore, whether such limitation is proportionate and 78

reasonable. It is submitted that, in the present case, the limitation on the Claimant’s right is 

proportionate, and that the FET standard has not been breached. 

!
128. The test of whether a measure is proportionate involves three steps – firstly, whether the 

measure pursues a legitimate aim; secondly, whether the measure is rationally connected to the 

realization of such aim; and thirdly, whether the measure is no more than necessary.  We 79

submit that the adoption of the CAC is in conformity with the three-step test. 

!
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129. Firstly, the adoption of the CAC seeks to achieve a legitimate aim. A collective action 

mechanism aims to maximise the bondholders’ interests by facilitating the restructuring 

process. As explained by Yan Liu, the Counsel at the Legal Department of IMF,  

“Collective action clauses…are designed to help address the free-rider problems that arise 
when a minority of creditors seek to take advantage of the forbearance of others that are 
more willing to reach a restructuring agreement with the debtor. The majority may be 
unwilling to agree to a restructuring if they fear that the minority bondholders who hold 
out will derail the restructuring process or press for repayment on the original terms 
following restructuring. Even if the risk of holdouts does not prohibit the debtor and other 
creditors from reaching a deal, holdouts can also seek to litigate to stop payments on the 
new bond that emerges from the restructuring.”   80

!
130. In short, the adoption of the CAC aims to ensure that the benefits of the majority bondholders 

would not be deterred by the holdouts of certain self-interested minority bondholders. The 

CAC does not seek to discriminate between the majority bondholders and the minority 

bondholders. Instead, the CAC aims to protect the greater benefit of all investors in the case of 

severe economic emergencies. By expediting the restructuring process, the CAC seeks to 

prevent the eventuation of the worst-case scenario, i.e. the State going default and all the 

investors getting nothing. 

!
131. Secondly, the measures are rationally connected to the realisation of such aim. By limiting the 

minority investors’ right to initiate litigation, the CAC streamlines the bond restructuring 

process. The investors would be able to enjoy the benefits of bond restructuring without the 

fear of being delayed. 

!
132. Thirdly, the measures are no more than necessary. The CAC is not an absolute denial of the 

Claimant’s access to justice; instead, it is a mere limitation on the Claimant’s right to initiate 

litigation. The Claimant is free to persuade other dissenting investors in order to gather 20% of 

the nominal value of the bonds. In other words, the imposed threshold is, by no means, overly 

restrictive.  

!
133. In light of the severe debt crisis, it is submitted that the Respondent’s measures are a 

proportionate and justifiable limitation on the Claimant’s right to access to justice.  

!
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 c.) Conclusion on the Alleged Breach of FET 

134. It is submitted that the Respondent’s measures are in conformity with the FET standard under 

the BIT. In particular, we submit that: 

(a) No breach of legitimate expectation: there is insufficient basis for the Claimant’s claim of 

legitimate expectation in the first place.  

(b) Transparent and non-coercive: the drafting of the bill was publicly accessible to all investors. 

Further, the restructuring measures were a result of mutual consultation and negotiation.  

(c) Consistent with procedural propriety and due process: the Claimant’s right to be heard, was not 

deprived. Further, it is the Claimant’s own responsibility for failing to express its opinions 

through the consultation committee.  

(d) The measure is not arbitrary: the restructuring measures pursue a legitimate aim and are not 

discriminatory in nature. 

(e) Justifiable limitation of right to access to justice: the Respondent’s measures satisfy the 

proportionality test, and are not an unreasonable deprivation of the Claimant’s right.  

!
!

ALTERNATIVE PLEA OF NECESSITY DEFENCE 

!
135. It is submitted that, in case the Tribunal would find a breach of FET, the Respondent’s liability 

should nevertheless be exempted in light of state of necessity.  

!
 a.) The Test for Invoking Necessity 

136. The test for invoking the plea of necessity could be found from two separate sources – firstly, 

Article 6(2) of the BIT; and secondly, customary international law as consolidated into Article 

25 of the International Law Commission Articles on State Responsibility (“ILC Articles”).  81

!
137. It is submitted that Article 6(2) of the BIT and Article 25 of the ILC Articles are substantively 

different, and that the two articles establish separate and distinct standards. Article 6(2) of the 

BIT states that: “Nothing in this Treaty shall be construed…to preclude a Party from applying 

measures that are necessary for…the protection of its own essential security interests.”  

!
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138. Whereas Article 25 of the ILC Articles states that: 

“1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of 
an act not in conformity with an international obligation of that State unless the act: 
(a) is the only for the State to safeguard an essential interest against a grave and imminent 
peril; and 
(b) does not seriously impair an essential interest of the State of States towards which the 
obligation exists, or of the international community as a whole. 
2. In any case, necessity may not be invoked by a State as a ground for precluding 
wrongfulness if: 
(a) the international obligation in question excludes the possibility of invoking necessity; 
or 
(b) the State has contributed to the situation of necessity.” !

139. In other words, the test laid down by Article 25 of the ILC Articles is more stringent than that 

by Article 6(2) of the BIT. Article 6(2) of the BIT requires only two criteria – firstly, the 

situation must involve the State’s essential security interest; and secondly, the measure must be 

necessary for the protection of such interest. In contrast, Article 25 of the ILC Articles 

subordinates the plea of necessity to five additional conditions – firstly, the State must be 

facing “a grave and imminent peril”; secondly, the measure must be “the only way”; thirdly, 

the measure must not seriously impair an essential interest of the beneficiary state of the 

international community; fourthly, the obligation in question does not exclude necessity; and 

fifthly, the State has not contributed to the situation of necessity. As the two articles involve 

substantively different standards.  

!
140. As acknowledged by the Annulment Committee on CMS v Argentina, the two articles involve 

different operation and content.  It is, therefore, necessary to decide which test is applicable in 82

the present case.  

!
 a1.) Article 6(2) of the BIT Should Prevail Due to Lex Specialis 

141. It is submitted that Article 6(2) of the BIT should prevail over Article 25 of the ILC Articles 

due to the doctrine of lex specialis. As explained by CMS Annulment, when two laws govern 

the same situation, the law governing the specific matter (“lex specialis”) should override the 

law that governs the general matter (“lex generalis”).   83

!
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142. In this case, both Article 6(2) of the BIT and Article 25 of the ILC Articles concern the 

necessity defence, i.e. the State’s wrongfulness would be precluded if the respective test of 

necessity is satisfied. Since the two laws govern the same situation, the one that deals with the 

specific matter would prevail. In this case, it is clear that Article 6(2) of the BIT is the lex 

specialis whereas Article 25 of the ILC Articles is the lex generalis.  Article 6(2) of the BIT 84

deals with the specific relationship between Dagobah and Corellia, whereas Article 25 of the 

ILC Articles merely deals with the general relationships between all States. Since Article 6(2) 

of the BIT is the lex specialis, the test as provided by Article 6(2) should be the one applicable 

in this case.  

  

 b.) The Application of the Test of Necessity 

 b1.) The Plea of Necessity Under Article 6(2) of the BIT 

143. It is submitted that the test laid down by Article 6(2) of the BIT has been satisfied. Firstly, the 

present situation involves the Respondent’s essential security interest; and secondly, the 

measure is necessary for the protection of such interest.  

!
 “Essential Security Interest” 

144. It is submitted that the debt crisis involves the Respondent’s “essential security interest”.  

!
145. We submit that the term “essential security interest” should be interpreted according to Article 

31 of the Vienna Convention, which requires the terms of a Treaty to be interpreted according 

to the ordinary in their context and in light of the Treaty’s object and purpose. It is submitted 

that Article 6 of the BIT intends to establish a special exception in the event that the State’s 

ability to maintain public order is hampered. In light of such object and purpose, “essential 

security interests” should not be limited to threats of war, but include all kinds of interests that 

might jeopardise a State’s order, including major economic emergencies. This is supported by 

the decision in CMS v Argentina, which states that:  

“The scope of a given bilateral treaty should normally be understood and interpreted as 
attending to the concerns of both parties. If the concept of essential security interests were 
to be limited to immediate political and national security concerns, particularly of an 
international character, and were to exclude other interests, for example, major economic 
emergencies, it would well result in an unbalanced understanding of the Article.”   85
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146. Further, in LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v 

Argentine Republic , the Tribunal explicitly rejects the notion that “essential security interest” 86

is limited to military threats. In particular, the Tribunal states that: 

“To conclude that a severe economic crisis could not constitute an essential security 
interest is to diminish the havoc that the economy can wreak on the lives of an entire 
population and the ability of the Government to lead. When a State’s economic foundation 
is under siege, the severity of the problem can equal that of any military invasion.”   87

!
147. Therefore, we submit that the meaning of “essential security interest” could extend to 

economic emergencies. We are not attempting to argue that the meaning of “essential security 

interest” should be artificially broadened. In fact, the Respondent concedes that, due to the 

exceptional nature of Article 6, the term must be restrictively construed. The Respondent 

merely submits that certain types of economic crises – those that are as drastic and urgent as 

that of threats of war – could also amount to “essential security interests”. The crux of the 

issue is, therefore, whether the debt crisis in the present case is of such a degree that it amounts 

to a threat to the Respondent’s essential security interest. 

!
148. In this case, we submit that the Respondent’s debt crisis was of such a degree that its essential 

security interest was threatened. Although the fact that the IMF was able to recommend several 

coping measures seemed to suggest the debt crisis was not that severe,  we contend that it was 88

not so. The Respondent’s public services were on the verge of being compromised despite the 

fact that the Respondent had carried out certain austerity measures.  Moreover, several 89

demonstrations and social unrest erupted in the capital and other larger cities.  As a result, we 90

submit that the debt crisis has already directly and severely hampered the Respondent’s social 

order. Furthermore, that fact that the Respondent was troubled with large-scale dismissals, 

increasing unemployment, and rising inflation rate, suggested that there might be potential 

civil disorder in the future.   91

!
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149. In light of the severe impacts of the debt crisis, it is submitted that the Respondent’s essential 

security interest was arguably threatened. 

!
 “Necessary for the protection” 

150. We submit that the Respondent’s measures were necessary for the protection of its economic 

survival. 

!
151. First and foremost, we submit that the meaning of “necessary” is not limited to “indispensable” 

or “requisite”, but could be interpreted as “making a material contribution to the achievement 

of the objective”. This is supported by the decision in Continental Casualty v Argentina. In 

Continental, the Tribunal adopted an exercise of weighing and balancing various factors, 

including the relative importance of interests pursued by the measures, the contribution of the 

measure to the realisation of the objectives, and the impact of the measure on international 

commerce. 

!
152. The Respondent is aware that Continental is concerned with a different legal context. 

However, since the term “necessary” is not defined within the BIT, it might be helpful to 

consider other factually similar cases as reference. It is submitted that both Continental and the 

present case concern similar factual scenarios. In Continental, the claimant alleged that the 

Respondent’s newly enacted decrees had destroyed the legal security of its assets. In other 

words, Continental is also concerned with how the State’s legislative change affects the 

financial interest of the investors. Since Continental is factually similar to the present case, we 

submit that Continental should be highly regarded by the present Tribunal.  

!
153. In this case, applying the test as set out in Continental, we submit that the Respondent’s 

measures are indeed necessary.  

!
154. Firstly, the enactment of the SRA and the adoption of the CAC seek to pursue an important 

objective. The restructuring measures aimed to not only assist the Respondent’s economic 

survival, but also the overall benefits of all investors. The measures aimed to streamline the 

bond restructuring process and provided the State with the immediate revenue that it urgently 

needed. The measures, therefore, sought to prevent the State from going default, and ensure 
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that the investors could receive, at least, a certain amount of coupon returns in the case of 

economic emergency.  

!
155. Secondly, the measures materially contributed to the realisation of the objectives. The 

measures enabled the bond restructuring to be carried out in an efficient and speedy manner. 

Without the SRA or the CAC, there is a substantial risk that the lawsuits initiated by the 

minority investors would prevent the majority investors from receiving the benefits arising 

from the restructuring measures. Moreover, if the bond restructuring is delayed, there would be 

a material risk that the State might go default due to insufficient revenue. In such a scenario, 

none of the investors would receive anything. In other words, the restructuring measures would 

be able to maximise the benefits of both the host State and the overall investors. As a result, it 

is submitted that the Respondent’s measures is materially connected to the achievement of the 

objectives.  

!
156. Thirdly, the measures’ impacts on international commerce are immaterial compared to the aims 

that they could achieve. The Respondent concedes that the legislative change has, to a certain 

extent, hampered the minority investors’ interests. However, such impacts must be weighed 

against the gains that the measures aim to achieve, namely the economic survival of a State 

and the overall benefits of the other investors.  

!
157. As a whole, we submit that the Respondent’s measures are necessary for the greater benefit of 

the State and the investors. We object to the potential allegation that the Respondent was 

taking advantage of the Claimant. Instead, we emphasise that any loss suffered by the minority 

investors must be weighed against the benefits gained by the overall investors. In the case of a 

severe economic emergency, the Respondent’s measures were arguably necessary as they 

maximise the interests of not only the State, but also the rest of the investors.  

!
158. To conclude, it is submitted that the Respondent’s measures were necessary for the protection 

of its essential security interest. The Respondent’s liability, if any, should therefore be 

precluded due to the plea of necessity.  

!
159. Last but not least, we wish to emphasise that the plea of necessity should not be limited to 

cases of “total collapse”. Instead, the plea should be applicable as long as the State’s public 
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order has been, or is likely to be, hampered. As stated in Continental Casualty Company v The 

Argentine Republic : 92

“The protection of essential security interests…does not require that ‘total collapse’ of the 
country or that a ‘catastrophic situation’ has already occurred before responsible national 
authorities may have recourse to its protection. The invocation of the clause does not 
require that the situation has already degenerated into one that calls for the suspension of 
constitutional guarantees and fundamental liberties. There is no point in having such 
protection if there is nothing left to protect.”   93

!
160. In this case, the debt crisis severely affected the Respondent’s social order. As the situation 

arguably threatened the Respondent’s essential security interest, and that the measures were 

necessary for the protection of the State’s economic survival, we submit that the plea of 

necessity should be available to the Respondent.  

!
 b2.) The Plea of Necessity Under Article 25 of the ILC Articles 

161. In case the Claimant seeks to rely on Article 25 of the ILC Articles, we submit that the plea of 

necessity is nevertheless available. The first condition of Article 25 requires the measure to be 

“the only way to safeguard an essential interest against a grave and imminent peril”. It is 

submitted that the Respondent’s measures arguably satisfy the condition.  

!
 “Essential interest” 

162. First and foremost, we submit that the Respondent’s economic survival is an “essential 

interest”. James Crawford stated that whether a given interest is “essential” depends on all the 

circumstances in a particular case.  In other words, the meaning of “essential interest” is not 94

limited to a specific meaning, but should be determined on a case-by-case basis. As 

acknowledged by Roberto Ago, one of the special rapporteurs of the ILC, the concept of 

“essential interest” could extend to “economic survival and the continued functioning of [a 

State’s] essential services.”   95

!
163. In this case, there is sufficient evidence that suggests that the Respondent’s debt crisis was of a 

drastic and severe degree. The Respondent’s public services were on the verge of being 
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compromised,  and there were signs of civil disorder.  Therefore, we submit that the debt 96 97

crisis has arguably affected the Respondent’s essential interest.  

!
“A grave and imminent peril” 

164. Further, we submit that the Respondent was facing “a grave and imminent peril”. The ILC 

stated that the threat must be objectively established, not merely apprehended, and 

proximate.  In this case, several demonstrations and social unrest had already erupted in the 98

capital and other cities. Further, some of the Respondent’s public services were about to be 

compromised. There is, therefore, a certain and foreseeable risk that the Respondent’s social 

and economic order might be jeopardised. 

!
“Only way” 

165. Moreover, the enactment of the SRA and the adoption of the CAC were the “only way” to 

alleviate the crisis. Before the implementation of the bond restructuring, the Respondent had 

already adopted some austerity measures, but these measures were unable to generate the 

immediate revenue that the State urgently needed.  This suggests that other austerity 99

measures, which usually require a long time before having any substantive effects, are unable 

to produce comparable effects of a bond restructuring. 

!
166. Further, the IMF stated that a bailout would only be provided if the Respondent carried out the 

bond exchange offer.  Faced with such pressure from the international community, carrying 100

out the restructuring measures was arguably the only option available.  

!
Other conditions in Article 25 are satisfied 

167. Regarding Article 25(1)(b), we submit that the measure in question does not “seriously impair 

an essential interest” of the beneficiary state or the international community. In LG&E v 

Argentina, the Tribunal stated that, “the interest sacrificed…must be…less important than the 
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interest sought to be preserved.”  In this case, the investment returns of the investors are 101

arguably less important than the need to preserve a State’s economic and social order. 

Therefore, although the investors did suffer financial loss, such impairment could hardly be 

characterised as “serious”.  

!
168. Regarding Article 25(2)(a), we submit that the international obligation in question does not 

exclude the possibility of invoking necessity. We submit that the BIT explicitly allows the 

Party to apply measures necessary for the protection of its essential interests.  

!
169. Regarding Article 25(2)(b), we submit that the Respondent’s contribution to the crisis was not 

sufficiently substantial. In CMS v Argentina, the Tribunal stated that contribution must be 

“sufficiently substantial and not merely incidental or peripheral”.  In this case, we do not 102

deny that the Respondent’s expansive borrowing and inadequate tax policies had partially 

contributed to the crisis. However, such contribution was not sufficiently substantial in 

comparison to the external shocks that caused the crisis, in particular, the global financial 

tsunami in 2008. We submit that the financial tsunami was of such a large scale that even the 

most well-developed economy would be severely affected. The financial tsunami resulted in 

spillover effects that hampered the Respondent’s ability in coping with the crisis, thus 

worsening the situation that it was already in. As a result, we submit that the Respondent’s 

contribution was not sufficiently substantial, and that the plea of necessity should not be 

denied.  

!
170. To conclude, we submit that the conditions set out in Article 25 of the ILC Articles are 

satisfied. In case the Claimant wishes to rely on Article 25 of the ILC Articles, we submit that 

the plea of necessity should nevertheless be available to the Respondent.  

!
c.) Conclusion on Merits 

171. Firstly, the Respondent’s measures were in conformity with the FET standard.  

!
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172. Secondly, in case the Tribunal would find a breach of the FET standard, the Respondent’s 

liability should be precluded due to state of necessity.  

!
CONCLUSIONS AND RELIEF 

173. This Tribunal is respectfully asked to reject on the current claims brought by the Claimant on 

the basis explained herein: 

a.) This Tribunal does not have jurisdiction over the current dispute because the current 

dispute does not satisfy the requirements listed in Article 8 of the BIT;  

b.) The PCA decision provides minimal assistance to the present claim due to the many 

factual differences;  

c.) The current dispute should be inadmissible because the fundamental basis of the claim 

does not come from contract, the contractual rights predates the treaty rights; 

d.) There is no breach of the Claimant’s legitimate expectations and hence no breach in the 

FET standard of the BIT; and  

e.) Even if the Tribunal finds that there is a breach, the Claimant should be barred due to the 

state of necessity. 

!
174. This Tribunal is therefore asked to reject the Claimant’s pursuit to the second stage of 

proceedings. The Respondent also asks the Tribunal to allocate all costs related to these 

proceedings to the Claimant. 

!
!
Dated this 20 September 2014 

!
Counsels for the Respondent 

!
(Signed)iiiiiiiiiiiii _______________________
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