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1 

STATEMENT OF FACTS 

Parties to the dispute 

1. The parties to this dispute are Calrissian & Co., Inc -a hedge fund incorporated in, 

and in accordance with the laws of the Corellian Republic- as Claimant, and the 

Republic of Dagobah as Respondent. 

Parties to the BIT 

2. The parties to the BIT, Corellia and Dagobah, are also parties to the VCLT, the 

WTO, the IMF and the World Bank,1 and are members of the UN. 

Preliminary statement 

3. Claimant, who holds a number of bonds, is trying to distort the application of the 

CD-BIT in order to avoid loses that are the natural risk of portfolio business.  

4. The complaint here is that bonds held by Claimant were subjected to a necessary 

debt restructuring process, which without any legal support, Claimant intends to 

avoid to the detriment of the vast majority of bondholder’s rights and Respondent’s 

fundamental human rights and peace maintainance obligations. 

5. The asset involved, firstly, does not constitute an “investment” and further on, the 

measures taken by Respondent could never be considered as a breach of any 

standard of conduct under International Law. Additionally, those were necessary to 

restructure an unsustainable sovereign debt, to fulfill human rights obligations 

towards its population and to prevent a social breakdown. 

Respondent’s history: An emerging economy with debt distresses 

6. Respondent is deemed an emerging market which restored its democracy in the late 

1960s. It maintained a relatively stable economy until the end of the 1980s, by 

adopting an inward-orientated development policy.2  

                                                
1 PON2, No.7. 
2 Problem, ¶1. 
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7. In the 90’s, Respondent undertook a privatization and internationalization plan in 

order to stimulate economic growth. As part of that plan, a BIT was signed with its 

developed neighbor, Corellia.3 

8. In early 2001, due to a myriad of factors, Respondent was faced with an 

unsustainable debt burden and descended into a two-and-a-half year long economic 

crisis.4 

9. In May 2001, the inability to meet debt obligations led Respondent to restructure its 

sovereign debt and launch a first offer to exchange sovereign bonds with a 43% 

reduction of face value.5 

10. The IMF, aware of that situation, presented certain recommendations for the 

implementation of the debt restructuring process, as well as for the prevention of 

future breakdowns.6 

11. Later on, in the first half of 2003, bondholders accepted a restructuring offer made 

by Respondent which represented losses of less than 20% of the net present value of 

the bonds. No litigation proceedings were pursued by Corellian nationals against 

Respondent in respect to the restructuring.7 

 The PCA Award: A mirage in the desert for the present dispute 

12. Since the language of the CD-BIT does not include bonds, nor suggest they are 

indeed protected, Corellia intended to activate the mirage of a State-to-State dispute 

settlement to clarify this issue.  

13. Diplomatic negotiations took place with representatives of Corellia and Respondent, 

over the second half of 2001. However, the Parties could not agree on whether the 

CD-BIT protected sovereign bonds or not.8 

14. After negotiations failed, Corellia -in accordance with Article 7 of the CD-BIT-9   

commenced arbitral proceedings against Respondent, administered by the PCA 

                                                
3 Problem, ¶2. 
4 Id., ¶3. 
5 Id., ¶4. 
6 Id., ¶5. 
7 Id., ¶13. 
8 Id., ¶7. 
9 Id., ¶6. 
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under UNCITRAL Rules.10 By attempting to have the PCA Tribunal clarify the 

language of the CD-BIT, Corellia was trying to ensure the protection of Corellian 

bondholders. 

15. On 29 April 2003, in a disgraceful decision ignoring the VCLT, the PCA Tribunal 

majority held that sovereign bonds qualified as investment within the definition of 

the CD-BIT. The Tribunal went even further to declare that bondholders of both 

countries were entitled to the CD-BIT standards of protection and were able to 

resort to its investor-State dispute settlement.11 

16. After that decision, Respondent’s representatives publicly voiced their disagreement 

for it not to be ultimately considered Customary International Law. However, since 

an agreement to restructure the debt was reached with bondholders at that time and 

there were no legal actions pursued, the Award had no further effects.12 

17. On 19 May 2003, the dissenting arbitrator presented his opinion, in which he held 

that sovereign bonds could never constitute an investment in accordance with the 

wording of the CD-BIT.13 

18. The majority’s decision is a mirage in the present dispute. It is not capable of 

amending the CD-BIT, as the parties did not consent for it to have such effect. Its 

effects, if any, were restricted to the context in which it was rendered -only between 

the parties and bonds under dispute-. Therefore, that ruling only creates the illusion 

that bonds can be protected under the CD-BIT.  

The pre-SRA sovereign bonds 

19. Pre-SRA sovereign bonds were issued by Respondent in August 2003 in order to 

finance the general State budget.14
 Their characteristics were the following: they had 

12-year maturity date,15 they contained a pari passu clause16 and they had a forum 

selection clause providing that any dispute arising from or related to the issuance 

would be exclusively resolved before Respondents Courts.17 The bonds did not 

                                                
10 Id., ¶8. 
11 Id., ¶11. 
12 PON2, No.10. 
13 Problem, ¶12. 
14 PON3, No.30. 
15 PON2, No.14. 
16 Id., No.15. 
17 Id., No.16. 
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include any stabilization clause nor any other representation suggesting that the 

legal framework governing them would not be modified.18  

20.  In 2005 Claimant acquired approximately 10% of the aggregate nominal value of 
all outstanding bonds issued by Respondent in the secondary market. 19 By that time, 
Respondent’s economy only seemed stable20 and, according to Poor’s Standard, its 
sovereign debt was rated B+.21  

The 2008 world financial crisis’ consequence: Respondent’s new 

recession 

21. As a consequence of the 2008 world financial crisis, at the beginning of 2010 

Respondent was hit by a new recession.22 This resulted in the increase of 

unemployment rates up to 10.9%, with large scale dismissals, and the spiking of the 

inflation rate. Consequently, there were several demonstrations and social unrest 

erupted in the capital as well as in other larger cities.23  

22. Respondent’s net government debt to GDP ratio at the end of the year 2011 was of 

124%.24 By that time, fears had increased among bondholders regarding another 

sovereign debt crisis.25  

23. In September 2011, the IMF stated that Respondent had followed most part of the 

previous recommendations, but its debt -estimated at more than USD 400 billion- 

was unsustainable. Therefore, the IMF suggested another debt restructuring. 26  

24. In order to stabilize the economy, the IMF also proposed to facilitate a USD 150 

billion bailout once Respondent refinanced its debt.27 That deal took place and, 

additionally, other creditor countries agreed to write off some of the outstanding 

debt.28 

The SRA: A necessary step for the interest of all the parties 

                                                
18 PON3, No.32. 
19 PON2, No.24. 
20 PON2, No.11. 
21 PON3, No.31. 
22 Problem, ¶14. 
23 PON3, No.38. 
24 PON3, No.37 
25 Problem, ¶14. 
26 Id., ¶15. 
27 Problem, ¶16. 
28 PON2, No.19. 
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25. As mentioned above (¶23), the unsustainable debt level made it impossible for 

Respondent to meet its obligations. Although it adopted some measures in line with 

the suggestions of the IMF -such as reducing investment in infrastructure-,29 since 

some public services were on the verge of being compromised, that alternative 

could have never led to restoring stability.30 As a result, a SRA was the 

recommended and only means of reducing its debt while avoiding massive non-

performance of obligations.31  

26. In the drafting of the SRA, the IMF was consulted and bondholders were constantly 

informed, as the different versions of the rule were published in relevant official 

agencies’ websites.32 In addition, all the instruments regarding its implementation 

were published in Government Gazette.33 Furthermore, prior to its enactment, it was 

deemed constitutional by a specific review according to Respondent’s legal order.34 

27. As stated in the preamble of the SRA, this Act was a consequence of the global 

economic recession.35 Based on the equality principle, the rule established that only 

if a qualified majority of 75% of all outstanding bonds governed by the local law 

accepted the offer, it would bind the dissenting minority.36 This measure was indeed 

necessary to protect Respondent’s essential security interests,37 since it was the only 

means to fulfill Respondent’s fundamental duties towards its population and the 

international community.38  

The 2012 exchange offer: A resounding success 

28. With regards to the restructuring process, before making the 2012 offer, Respondent 

consulted a committee representing the owners of approximately 50% of the 

aggregate nominal value of the bonds that would be affected.39  

29. The invitation to participate was published on the relevant government agencies’ 

websites as per SRA and, in order to be eligible members, it required bondholders to 
                                                
29 PON3, No.36 
30 PON2, No.20. 
31 Id. 
32 PON2, No.21; PON3, No. 34. 
33 Problem, p.26. 
34 PON2, No.22. 
35 SRA preamble, ¶1. 
36 Problem, ¶17. 
37 Id., ¶2. 
38 Id., ¶5. 
39 PON2, No.21. 
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declare their intent within three working days from the date of publication. Since 

Claimant did not comply with this requirement it was not part of the committee.40  

30. On 29 November 2012, Respondent offered bondholders subjected to the SRA the 

option to exchange their bonds for new ones, worth approximately 70% of the net 

value of all the outstanding sums under the original bonds. This exchange offer 

observed the IMF’s policies regarding sovereign debt restructuring.41 

31. Due to the offer’s favorable conditions, 85% of the bondholders decided to accept it 

and all bonds were exchanged in February 2013. This offer was extended to 

remaining creditors whose bonds were subjected to foreign laws, almost all of 

whom accepted it.42 

The post-SRA “new bonds”  

32. In response to the interest of bondholders, the new bonds were governed by the law 

of Yavin, an international financial hub customarily chosen in international financial 

and capital market transactions.43 They also had a forum selection clause granting 

exclusive jurisdiction to its local courts44 and established it as the place of 

payment.45 

33. Foreseeing potential future disputes, the new bonds also included collective action 

clauses. The CAC referred both to collective change of the bond terms as well as to 

the enforcement of any of the current bonds’ contractual obligations.46 Regarding 

legal action, a minimum 20% of the nominal value of the issue would be needed in 

order to proceed with its initiation.47 

The dispute 

                                                
40 PON3, No.35. 
41 Problem, ¶18. 
42 Id., ¶19. 
43 Id., ¶20. 
44 Id., ¶20; PON2, No.16. 
45 PON2, No.33. 
46 Problem, ¶21. 
47 Id., 
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34. Claimant demands that the retroactive effects of the SRA and the measures 

conducted by Respondent violated Article 2 of the CD-BIT.48 Claimant reliefs, thus, 

full compensation for the losses incurred, including interest payment. 49 

                                                
48 Problem, p.30, ¶17(a). 
49 Id., ¶17(b). 
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PART ONE: JURISDICTION 

A.  Introduction 

35.  Wholly aside from the absence of any breach to standards of treatment -a subject 

addressed below in (
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PART TWO: MERITS)-, Respondent objects the jurisdiction of this Tribunal. Four 

different objections to the jurisdiction are raised in this case. 

36.  The first objection is that Claimant’s asset does not constitute an “investment” in 

accordance with the CD-BIT. 

37. The second objection is that sovereign bonds, due to their nature, can never be 

protected by International Investment Law. 

38. The third objection is that the alleged investment was not made in Respondent’s 

territory. 

39. The fourth objection is that the bonds held by the Claimant contain a jurisdictional 

clause that grants exclusive jurisdiction to the Courts of Yavin for any contractual 

claim. Respondent will demonstrate that the present case is merely a contractual 

claim and therefore Yavin is the exclusive and only fora for litigation. 
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B.  The Tribunal lacks jurisdiction  

40. Claimant brings this case before the Tribunal arguing that it has jurisdiction over the 

present dispute in the terms of Article 8.2 of the CD-BIT. No plausible reading of 

the BIT under the precepts of Article 31 of the VCLT, which implies that the treaty 

must be read in good faith, in accordance with its ordinary meaning and the object 

and purpose of the treaty, can lead to the conclusion that jurisdiction exists over this 

case. 

41. Respondent will demonstrate that (1) Claimant has not made an investment in 

accordance to the CD-BIT and International Law; (2) Bonds cannot constitute a 

protected investment; (3) The alleged investment lacks territorial link; and (4) The 

present dispute is a contractual claim, and therefore the exclusive jurisdiction is 

outside the SCC. On either ground, the instant claim must be dismissed since this 

Tribunal lacks jurisdiction.  

1)  Claimant did not make an investment in accordance to the CD-BIT and 

the applicable principles of International Law 

42. For jurisdiction to exist, an investment under the CD-BIT and International Law 

must have taken place. This requirement has not been fulfilled by Claimant and 

therefore, jurisdiction does not exist in this claim, since it fails to meet the ratione 

materiae requirement.50  

43. It is generally accepted that in order to bring a claim, an alleged investor must bear 

the burden of proving that the asset owned or controlled is a protected investment in 

the host State.51 In the instant case, none of those features were demonstrated nor 

fulfilled by Claimant. 

44. In first place, the investment protection included in the definition of Article 1 the 

CD-BIT is limited to those assets that have the characteristics of an investment. The 

definition specifically protects “every asset that an investor owns or controls, 

directly or indirectly, that has the characteristics of an investment”.  

                                                
50 HARB, p.1. 
51 Id. 
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45. The characteristics of an investment are the natural limit to this definition, which 

makes Claimant’s asset, without doubt, unable to meet such criteria. In this sense, 

the Tribunal lacks jurisdiction since, otherwise, it would be able to examine foreign 

assets which do not present any link to an investment.52 

46. Even broad interpretations do not justify that any asset with financial value has 

protection under the scope of a treaty, because if it were to be the case, the 

definition would be limitless.53  

47. The meaning of investment, according to interpretations performed by several 

authorities and in accordance with the VCLT, varies according to the object and 

purpose of different BITs.54  

48. Indeed, investment is a technical concept that cannot be broaden, since such action 

would go against the interpretation within the common sense of the words of the 

VCLT.55 If the parties were to preclude the application of the VCLT, such statement 

should be included in the BIT. Not being that the case, the VCLT applies since both 

States are parties to it (¶2). 

49. There are indeed some basic criteria, and thus it cannot be interpreted that anything 

constitutes an investment.56 If the parties were to extend the protection beyond the 

common use of the term and therefore include, for example, the protection of 

foreign assets in general, they would have used another term rather than 

“investment”, concept to which the whole treaty is attached (e.g. a “Bilateral Asset 

Treaty”). 

50. In cases that were under different rules (ICSID, UNCITRAL, among others), several 

tribunals understood that the technical meaning of investment cannot be broaden by 

the parties to an international agreement, without precluding the application of the 

VCLT.57 This statement proves that even under SCC rules, the term is still limited to 

its common use, since it would not be reasonable for an asset to be considered 

investment under the UNCITRAL rules, and not the ICSID rules. 

                                                
52 JULLIARD, p.124. 
53 HARB, p.5. 
54 JULLIARD, p.46. 
55 DOUGLAS, p.164. 
56 Phoenix, ¶82. 
57 Romak, ¶¶206-207; GEA, ¶¶141. 
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51. Additionally, the definition should be undertaken consistently under general 

principles of International Law in any arbitral venue.58  

52. In this sense, several tribunals and authorities have pointed out that in any 

arbitration there are five features common for an investment to take place: (i) 

commitment of capital or other resources; (ii) risk; (iii) duration; (iv) significance 

for the Host State’s development; and (v) regularity of profit and return.59 

Moreover, the Tribunal in RSM found broad consensus in these characteristics so as 

to establish the existence of an investment.60 

53. None of those requirements exist in sovereign bonds acquired in the secondary 

market by a hedge fund, since a) Claimant did not prove any substantial 

commitment of capital in Dagobah; b) Bonds held by Claimant were at no risk: c) 

Claimant’s bonds do not entail duration of a project; d) The so-called investment 

does not contribute to the economic development of Dagobah; e) Claimant’s alleged 

investment does not meet regularity of profit  

54. Additionally, 3) The so-called “investment” lacks territorial link, and therefore, the 

alleged protection cannot be extended to Claimant’s asset. 

a)  Claimant did not prove any substantial commitment of capital in Dagobah 

55. Article 1 of the CD-BIT expressly refers to the commitment of capital that should be 

fulfilled when making an investment. Such commitment was not performed nor 

demonstrated by Claimant. 

56. As recognized by the Tribunal in Fedax, not any commitment of capital is enough 

for an asset to qualify as an investment, indeed, a substantial commitment must have 

taken place.61 

57. As stated in ¶43, it is a general principle that "each party shall have the burden of 

proving the facts relied on to support his claim or defense”. This has been adopted 

in many cases, and included in UNCITRAL and the SCC rules.62 However, 

Claimant failed to submit information as regards to this point. 

                                                
58 HARB, p.7 
59 Bayindir, ¶130;Romak, ¶205;Salini, ¶54;Joy Mining, ¶53;L.E.S.I., ¶13. See also SCHREUER, p.140. 
60 RSM, ¶¶240-241. 
61 Fedax, ¶43. 
62 UNCITRAL Rules, Article 24;SCC Rules, Article 24. See also Soufraki, ¶58;Saipem, ¶83;Saluka, 
¶34;Thunderbird, ¶94-95. 
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58. As it arises from the record, Claimant did not submit any document or any type of 

evidence in order to prove what the capital actually committed was. As argued in 

Ufficio, what matters is not the value of the bonds, but which was the capital 

actually committed.63 

59. Provided that there is no evidence on this point, Claimant’s requirement is not 

fulfilled and therefore, this Tribunal should understand that Claimant did not made 

any substantial commitment of capital. 

b)  Bonds held by Claimant were at no risk 

60. Several authorities and cases, as well as the wording of the BIT, agree that the 

alleged investment must entail risk.64 This risk must be economic, and not merely 

commercial, and the outcome of the investment must be uncertain.65 

61. As stated by WAIBEL, every unsecured transaction involves a risk of 

nonperformance.66 In sovereign debt, default -and its way around, debt 

restructuring- is the nonperformance of State’s obligations, and therefore 

nonperformance per se cannot qualify the risk.67 As also argued in Ufficio, the risk 

of restructuring is inherent to this kind of business, and not more than an ordinary 

risk of nonperformance.68 

62. Bondholders are solely exposed to default risk, as in all financial instruments. Such 

risk is also present in any ordinary commercial transaction. A supplier of office 

materials to a government, for example, is exposed to a similar risk. Insolvency is in 

fact a potential risk for the buyer. The fact that default risk has a special quality due 

to the sovereign character of the issuer does not imply a different risk from the one 

entailed in ordinary commercial transactions.69 

63. In fact, the risk cannot exclusively consist in a potential failure to perform a 

payment obligation, since this is the mere risk of non-performance.70 In this kind of 

                                                
63 Ufficio, ¶368. 
64 HARB, p.11. 
65 Mitchell, ¶27. 
66 WAIBEL, p.726. 
67 Id. 
68 Ufficio, ¶367.  
69 WAIBELII, p.237. 
70 WAIBELII, p.238. 
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transactions, there is risk, but not a different risk than the one involved in any 

commercial contract.71 

64. An “investment risk” entails a different kind of alea; a situation in which an investor 

cannot be sure of a profit on the investment. The investor necessarily cannot know 

the amount that he will end up spending or gaining, even if all counterparties 

perform their contractual obligations. This risk means that the investor simply 

cannot predict the outcome of the transaction.72 

65. Furthermore, if the risk of default were sufficient to qualify as risk for the term 

“investment”, it would be tantamount to holding that mere nonpayment gives rise to 

a claim under a treaty, a proposition that is unanimously rejected.73 

66. In the present case, if Respondent had performed its obligations, the outcome of the 

bondholders would have been completely certain and predictable. Therefore, 

Claimant had no investment risk by acquiring the bonds under dispute. 

67. On the other hand, host State and investor should both share the risk of success or 

failure.74 In fact, the meaning of the term investment implies mutual benefits and 

risks for the investor and the host State. Development projects are characterized by 

shared risks and uncertainty about their success.75  

68. In this sense, sovereign bonds are tied to the general macroeconomic condition of 

the country, since the repayment obligation is fixed and does not depend on the 

success or failure of a project.76 A bondholder is to be repaid, regardless of the use 

that the host country gives to the funds. Thus, repayment is isolated from investment 

risk.77 

69.  Therefore, for the reasons stated above, Claimant’s bonds are isolated from any 

kind of investment risk.  

                                                
71 JoyMining, ¶57. 
72 Romak, ¶230. 
73 Ufficio, ¶367;Vivendi, ¶105;SGS, ¶162. 
74 WAIBEL, p.726. 
75 WAIBELII, p.237. 
76 WAIBEL, p.726. 
77 Id. 
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c)  Claimant’s bonds do not entail duration of a project 

70. The duration requirement in a project was widely admitted by scholars and 

caselaw.78 The so called “volatile capital” -because of being a short-term, occasional 

financial agreement- shall not be considered an investment.79 This criterion is 

particularly applicable to purchases in the secondary market.80 

71. A mere obligation does not qualify or fulfill the requirement of being a project. 

Therefore, this element is absent in Claimant’s alleged investment. 

72. In fact, an investment should meet quantitative and qualitative terms in duration.81 

Claimant might allege to meet the quantitative terms but it does not fulfill the 

qualitative terms; since time, alone, does not entail duration of a project.  

73. An investment can meet the requirement in quantitative terms, but it might well fail 

it in a qualitative sense,82 since the requirement is not merely the time. 

74. Respondent is aware that the MHS case was later annulled, however such annulment 

was based on other grounds and therefore the duration criterion was not modified. 

75. Even though Claimant owned the bonds for almost nine years,83 it fails to meet the 

qualitative sense, since capital went directly to the former bondholders in a 

secondary market transaction (¶20). It was not Claimant who transferred resources 

to Respondent, but an underwriter when the bonds were issued. 

76. Therefore, Claimant’s alleged investment did does not meet the duration of a project 

requirement. 

d)  The so-called investment does not contribute to the economic development of 

Dagobah 

77. The CD-BIT’s preamble states:  

                                                
78 SCHREUER, p.140. 
79 Fedax, ¶43. 
80 WAIBEL, p.725. 
81 MHS, ¶110 
82 Id. 
83 PON2, No.11. 
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“Recognizing that agreement on the treatment to be accorded 

such investment will stimulate the flow of private capital and the 

economic development of the Parties.”84 

78. The preamble must be read in accordance with Article 31 of the VCLT -as regards 

the object and purpose of the States when executing the CD-BIT-, and in doing so it 

leads to the conclusion that assets that do not contribute to the economic 

development of the parties and shall not be protected under the treaty. A similar 

statement is present in the preamble of the ICSID convention, and several tribunals 

did the same interpretation based on the VCLT.85 

79. This Tribunal should understand that secondary market transactions that do not 

contain capital, labor or physical presence in the host State’s territory did not 

contribute to Respondent’s economic development.86 

80. The fact that the funds that Claimant used to acquire the bonds never reached the 

State -but were kept instead by the former bondholder(s) in a secondary market 

operation (¶20)-, make it impossible for Claimant to contribute to the economic 

development of Respondent.  This point is further adressed in section 3). 

81. In bonds serving general budget purposes -as explained in ¶19- the requirement of 

economic development can never be fulfilled. The mere lending of funds to the 

State criterion would make the contribution abstract.87  

82. Even assuming that sovereign bonds transactions could be considered as a whole, 

the contribution could be too remote to satisfy the typical element of a positive 

effect on economic development.88 

83. A positive-impact criterion -as used in CSOB- turns the question broad and therefore 

is unreliable.89 Indeed, potential development by abstract financial flows are not 

enough to fulfill the requirement.90 

84. In order to avoid asymmetrical treatment of investor and host State, the impact 

deserves equal weight. This reflects the objective of the CD-BIT to (i) increase the 

                                                
84 CD-BIT preamble, ¶3. 
85 Salini, ¶52;Mitchell, ¶28;Kardassopoulos, ¶116. 
86 WAIBELII, p.239. 
87 WAIBEL, p.724. 
88 WAIBELII, p.242. 
89 WAIBEL, p.724. 
90 WAIBELII, p.233. 
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protection granted to investors in international law and (ii) ensure that investments 

perform an essential economic and social service in developing both states.91 

85. The fact that the funds were used by Respondent does not fulfill the requirement. 

Indeed, that statement would amount to changing the requirement into a merely 

abstract “possible positive impact” of the funds, which is not the purpose of the BIT. 

86. The fact that funds were raised for general budget purposes is, therefore, never 

enough to amount Respondent’s economic development. There is, then, not enough 

evidence to state that this requirement is met, and there are in fact other reasons to 

assert that there was no contribution to Respondent’s economic development, with 

the subsequent crisis. 

e)  Claimant’s alleged investment does not meet regularity of profit 

87. It has been emphasized, that an investment should imply a regular return of 

profits.92 Article 1 of the CD-BIT refers to expectation of gain or profit, but if the 

requirement were to be only the expectation, it would be fulfilled by any business 

transaction. Therefore, it is clear that it refers to the regularity of such profit. 

88. Such elements presence, along with the pattern of regularity was also discussed in 

several cases and by different authorities.93 

89. In the present case, the State performs the payback on the maturity date for only one 

time and not in a regular way.94 There is, indeed, no regularity of profit but a one-

time payback after a single lump-sum.95  

90. Nowhere in the record is stated if payments are performed in a regular way. Without 

any evidence as regards this point, and due to the nature of these agreements, this 

requirement shall not be considered to be fulfilled. 

f) The PCA Award: A non-binding disgraceful decision 

91. The PCA Award is not binding in this dispute and to this Tribunal, since such 

decision is only effective between those parties. Beyond that, according to the 

                                                
91 Id. 
92 HARB, p.10. 
93 SCHREUER, p.140. See also H&H, ¶¶18-21;Abaclat, ¶341;Ufficio, ¶364. 
94 PON2, No.14.  
95 Abaclat, ¶360. 
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VCLT, the decision taken by the majority stands against the object and purpose of 

the CD-BIT.  

92. The PCA decision is not a source of International Law, since judicial decisions are, 

in accordance with Article 38(1)(d) of the ICJ Statute, “subsidiary means for the 

determination of rules of law”. That is to say, judicial decisions do not themselves 

form a source of International Law. 

93. State practice supports this idea, since State-to-State tribunals have limited 

jurisdiction over residual issues, such as the failure of a state to pay an investor-

State Award.96 

94. In fact, investor-State tribunals, in cases such as the present one, must insist on their 

exclusive competence to interpret and apply the law to the specific factual situations 

of the cases before them.97 

95. As stated by VANDEVELDE, States sought the inclusion of investor-State arbitration 

to provide investors with a remedy that would not depend upon the involvement of 

the investor’s government in the dispute.98 

96. Even when a State requested the suspension of proceedings of an investor-State 

dispute because of an interpretation on a State-to-State dispute where the subject 

was concurrent, the Tribunal refused to suspend the proceedings.99 This case shows 

the independence that investor-State tribunals have, and furthermore, the 

impossibility for State-to-State disputes to bind those tribunals. 

97. Furthermore, the intention of the parties to the State-to-State dispute settlement was 

not to have an amending effect. Such a statement does not come out from the 

wording of the BIT in any way and therefore, there is no consent for this to occur. 

98. This mirage can in no way deceive this Tribunal, which is still in the desert and far 

from any source of fresh water; and even if, without binding effect, the present 

Tribunal intends to rely on the PCA Award, it lacks consistency with the VCLT. 

99. In first place, the decision ignores the preamble’s disposition on the promotion of 

the economic development of the Contracting Parties. Protecting an “investment” 

                                                
96 Ecuador, ¶¶20-21. 
97 Id., ¶¶14-15. 
98 VANDEVELDE, p.163. 
99 Lucchetti ¶¶7-9. 
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that does not contribute to the economic development goes against the object and 

purpose of the treaty itself. 

100. In the second place, the decision provides an interpretation that goes against the 

common use of the words criterion stated by the VCLT, since it gives the term 

“investment” a broader interpretation than what is technically admitted.  

101. Following the criteria used by this Tribunal, even a metro ticket could fall in the 

category of investment, an asset that the parties were not willing to protect, since the 

object and purpose of the treaty goes on a whole different direction.100 

102. The Tribunal in that case missed the application of all the analyzed elements. It 

stated that the commitment of capital was reflected by the mere acquisition of the 

bonds.101 As stated before in ¶58 what matters is the capital committed. 

103. The expectation of gain, according to this shameful decision, is reflected by the 

payment of interest and other promises. 102 If any promise payoff payment fulfills 

this requirement, then any commercial transaction is capable of passing this test. 

104. Lastly, the risk is reflected -in the words of the PCA Award Tribunal- with the 

occurrence of a crisis.103 All States in the world have experienced crises. If the 

possibility for them to experience it is enough to be considered risk, the risk 

requirement would not exist, since everything could qualify as risky. The fallacy of 

this statement is that it provides no answer to the question of why this requirement 

was included then in the CD-BIT. 

105. Finally, as regards the territorial link, the majority stated that bond issuing is an 

overall project,104 and did not take into a count the fact that Respondent does not 

control subsequent transactions.105  

106. The PCA Award has another serious flaw when referring generally to any type of 

bond, creating a catch-all category.106 There are substantial differences, for example, 

between bonds issued for the construction of a highway, that are more likely to 

                                                
100 DOUGLAS p.164. 
101 Problem, p.15. 
102 Id. 
103 Id. 
104 Id. 
105 Problem, p.20. 
106 PCA-DO, ¶94. 
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contribute to the economic development of the host state, and bonds issued for 

general budget purposes. 

107. The PCA Award decision is contradictory itself. As regards to the territorial link, 

the majority bases its analysis in Respondent’s situation,107 but when rending the 

decision, the Tribunal rules for all bondholders and for bonds issued by both 

states.108 

108. This last statement amounts to the majority manifestly exceeding their power, but 

since an annulment procedure was not agreed, it was not possible to challenge the 

decision. For this reason, Respondent’s authorities voiced their disagreement with it 

(¶16). 

109. For all this reasons, relying on this decision would mean going against the object 

and purpose of the BIT and other interpretation standards, and additionally, 

supporting a decision where the majority manifestly exceeded its power. 

2) Due to their nature, debt instruments cannot be protected under 

International Investment Law 

110. None of the bond securities or rights that a sovereign State has made 

throughout history included, among their rules, any application of law that 

may arise from the BIT’s concluded by the issuing state.109 

111. This is to say that, in the uniform and sustained practice, capital markets have 

interpreted these rules would not apply. This finds its greatest justification in 

the fact that to subject the rights on bonds to the provisions of BITs, would 

enormously difficult their issuing, circulation, payment and restructuring. As 

well as the exercise of rights such securities entitle to their holders.110 

112. Moreover, if bonds were to be protected under BITs, such statement would go 

against the object and purpose of International Investment Law. Instead of 

encouraging and facilitating foreign investment, it would be more likely to 

make it ineffective or unattractive.111  

                                                
107 Problem, p.15. 
108 Id., p.16. 
109 GOSIS, p.14. 
110 Id. 
111 GOSIS, p.14-15. 
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113. In this sense, protected bonds would be unattractive because of the 

uncertainty regarding which part of the debt is protected and may alter the 

rights as well as the risk of the other bondholders. 

114.  A sovereign debt outside of protection would be more attractive, because of 

it having more predictability as regards rights and obligations.112 

115. On the other hand, if current bonds were to be submitted to BITs in force, 

their prospectus; where terms and conditions are provided (detailing debtor, 

applicable law, and other features); would no longer be accurate and reliable. 

These rights and obligations would instead depend on the nationality of the 

holder at certain time, and would be in constant change in the circulation of 

trading platforms.113 

116. Under the general rules on exchanges and capital markets, the fact that a 

prospectus does not accurately reflect the terms and conditions of the issue is 

sufficient to prohibit its trading status. This would be the first insurmountable 

problem.114 

117. At the maturity date, the debtor has to pay the obligations agreed in the 

bonds. It is the essence of the capital markets that neither the sender nor the 

paying agent make distinctions as to the amount or priority of rights to 

securities not literally arising from the terms and conditions that are allocated 

issue described in the prospectus. Thus, it would be impossible to meet the 

specificities derived from the various BITs that are applicable in respect to the 

holders of various different nationalities.115 

118. In fact, any distinction constitutes a violation of the terms and conditions of 

the issue, which generally results in forfeiture of payment periods.116 The 

presence of pari passu clauses reflects the equality principle in this case.117 

119. In case of insolvency, the situation is worse. The mere possibility that certain 

holders of securities rights can claim privileges (out of BITs) that exempt 

them from the restructuring process or exercise jurisdiction in the 

                                                
112 Id., p.15. 
113 Id. 
114 Id. 
115 Id., p.16. 
116 Id., p.17. 
117 PON2, No.15. 
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contractually agreed rights arising from these holdings would make it very 

difficult or impossible for a restructuring process to succeed.118 

120. This affects the possibility for the majority of the bondholders as intended to 

exercise the rights they have on those securities.119 

121. Since the first bonds were governed by Dagobah’s law, and local Courts 

enjoyed exclusive jurisdiction, as stated in ¶0, it is shown that there was no 

intention to govern these instruments by International Law. Furthermore 

restructured bonds, governed by Yavin law and with Yavin Courts enjoying 

exclusive jurisdiction, stated in ¶0, follow the same path. 

122. In the present case there was indeed no intention to protect sovereign bonds 

under the scope of the CD-BIT, as it can be seen from the jurisdiction and 

applicable law clauses contained the bonds. Furthermore Respondent had no 

intention to make the bonds market less attractive, which would have been a 

consequence of BIT protection. 

123. For all of the above reasons there is no intention, and no reasonable 

statements to protect sovereign bonds under CD-BIT. 

3)  The alleged “investment” lacks territorial link 

124. For an investment to be protected, it must be made in the territory of either of the 

Contracting Party States.120  

125. According to the wording of the BIT, to qualify as an investor, it must have done an 

investment in the territory of the other State.121  

126. A territorial link between the investor and the host State is a requirement that an 

investment must meet to be protected, and in this particular case Claimant is far 

from having fulfilled it. 

127. Furthermore, a personal link is required between the purchaser of the bonds and the 

substantive requirements of an investment.122 
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128. In debt instruments, the territorial link is especially tenuous.123 In secondary market 

operations -such as the one under dispute- there is no flow of capital to the issuing 

state, which receives funds only in the issuing operation.124  

129. Secondary market operations lack territorial link.125 The absence of this element 

decreases even more the likelihood that secondary market transactions contribute to 

the economic development of the host country –and hence strengthens Respondent 

argument detailed in d)-. Taken together, this implies that secondary market 

purchase of sovereign bonds cannot qualify as an investment.126 

130. Sovereign bonds do not form part of an overall project or operation in a host 

country. Instead, they serve budget purposes (¶19), what makes the criterion used in 

CSOB unreliable in this case. This is merely a loan contractual obligation. No 

money is, in fact, lent in support of a project or commercial undertaking.127 

131. The debtor State receives the proceeds a single time, on the issuance of the bonds. 

Even if the Tribunal considered a positive impact when the bonds were issued, an 

acquirer on the secondary market cannot step into the shoes of the original 

owners.128 The main reason why this criterion is fallacious is that subsequent 

operations might involve nationals of different States, and thus, the protection could 

be modified without any change in the substance of the “positive impact”. 

132. Even the payment place was located outside Respondent’s territory (¶19) and with 

the restructuring process, jurisdiction is also rendered to Yavin (¶31). 

133. Since Claimant acquired the bonds in a secondary market operation in Corellia 

(¶20), the funds were never linked to the Respondent and so, the alleged 

“investment” was not made in the territory of the State. 

134. For the present reason, the asset under dispute cannot be considered an investment 

made in Respondent’s territory. The fact that whichever funds Claimant spent to 

acquire the bonds were not linked to Respondent is sufficient for the claim to be 

dismissed. 
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4)  The present dispute outside the SCC jurisdiction 

a)  The present case is based on a contractual claim 

135. The claim brought here is of contractual nature. Claimant is disguising it as a treaty 

breach to avoid the exclusive jurisdiction, outside of the SCC. 

136. As treaty breaches have to be brought to international arbitration, contractual 

claims have to be resolved under the agreed fora.129 Each of the breaches is to be 

resolved in its own forum. 

137. Tribunals such as the SGS determined that jurisdiction only exists over breaches of 

the BIT and not over the nonperformance of an agreement.130 Indeed that Tribunal 

concluded that it had no jurisdiction over contract claims which do not also amount 

to breaches of substantive standards of that BIT.131 

138. In the Vivendi annulment, the Tribunal understood that contractual jurisdiction was 

exclusively granted to local courts.132 That Tribunal stated also that a treaty cause of 

action is not the same as a contractual cause of action. The first one requires a clear 

showing of conduct which is in circumstances contrary to treaty standards.133 

139. Moreover, the Joy Mining Tribunal decided it lacked jurisdiction because of a 

missing link between the contract under dispute, and the BIT.134 

140. It is widely accepted, indeed, that under general international law, a violation of a 

contract entered into by a State with an investor of another state, is not, by itself, a 

violation of International Law.135 

141. The non-performance of obligations and the failure to comply with them are merely 

contractual issues, rendered to domestic law.136 

142. Indeed, the applicable law of the bonds, which was domestic law (¶¶19-32) is 

entitled to be used to solve contractual claims. The contractual obligation at the 
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issuing of the bonds and in the restructuring process deemed domestic law to govern 

the instruments at these effects. 

143. This Tribunal should not rely on the criterion used in SGSII, since that Tribunal 

largely ignored previous cases, and instead relied on cases rendered between 1898 

and 1931.137  

144. The lack of an umbrella clause is an additional reason for which the SGSII criterion 

cannot be applied to this dispute. In that case, the BIT had a broadly defined 

umbrella clause. 

145. In the present case, Claimant demands full compensation for losses incurred, 

including the interest (¶34). This relief is clearly of contractual nature, Claimant is 

trying to avoid the losses of the face value of the bonds, which merely reflects a 

non-performance claim. The way this claim is brought, disguising a wolf as a sheep, 

is analyzed below (c) 

146. In presence of an exclusive forum, the principles of specific agreement takes 

precedence over the general agreement, and subsequent rule repeals the foregoing 

apply in this case.138 The cases that at least partially admitted contractual claims 

were based on the presence of umbrella clauses in the treaties.139 

147. Provided that the dispute is merely of contractual nature, and an exclusive fora in 

domestic courts was agreed on when the bonds were issued and restructured, the 

above principles apply in the present case. Therefore, the claim should be deemed to 

be outside the jurisdiction of the SCC. 

b)  The CD-BIT lacks a so-called “umbrella clause” 

148. Umbrella clauses are provisions in BITs by which the host state guarantees that it 

will respect all obligations assumed in connection to investments.140 The CD-BIT 

lacks this type of clause, and therefore, the parties did not commit to the possibility 

of elevating contractual claims to investment arbitration. 

149. In SaliniII, the Tribunal noted that in the BIT under dispute, each contracting party 

did not commit itself to “observe” any “obligation” it had previously assumed with 
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regards investors of the other party.141 Therefore, the Tribunal deemed those 

obligations, which were purely contractual in nature, as regards any dispute, had to 

be resolved in accordance with the dispute settlement procedures foreseen in the 

contract.142 

150. The fact that the parties to the CD-BIT decided not to include an umbrella clause is 

sufficient evidence to understand that the intention was not to grant protection to 

contractual claims. Arbitral tribunals in fact draw their jurisdiction from the consent 

of the parties.143  

151. This principle of international law in general amounts that this Tribunal cannot 

exercise jurisdiction over contractual claims because of the lack of consent of the 

parties in that sense.144 

152. Provided the restructured bonds grant exclusive jurisdiction to the courts of Yavin 

(¶32) and the CD-BIT lacks a so called “umbrella clause”, contractual claims have 

exclusive fora before local courts and therefore, the dispute falls outside the 

jurisdiction of the SCC. 

153. The criterion used by the Tribunal in the Parkerings case, of Claimant proving an 

objective reason not to seek relief in local courts145 is not applicable to the case.  

154. There is no objective reason, in fact, not to seek relief in Yavin’s courts. The CAC 

do not prevent bondholders from raising a claim. If there were to be any dispute, 

holdins and holdouts are in the same position since the restructuring was binding. 

Therefore, a 20% of the aggregate nominal value can perfectly well bring a claim 

before Yavin’s courts. 

155. But even if there were to be an objective reason, still the parties to the CD-BIT did 

not consent to bring contractual claims to investment arbitration. 

c) The claim: A wolf disguised as a sheep 

156. A contractual claim is here brought alleging a treaty breach. A wolf behind a 

sheep’s disguise is trying to bleat, but wolves can only howl. 
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157. In fact, “disguising” contractual claims into treaty-based ones is controversial. An 

investor faced with the host state’s contractual breach might try to qualify this as a 

BIT breach in order to avoid the contractual dispute resolution mechanisms.146 

158. Based on the above mentioned, the conclusion is that the foreign investor’s claims 

are to be rejected in the jurisdictional phase of an investment dispute.147 

159. In this sense, Claimant points that the claim is based not the payback obligation 

itself but in the changes in the conditions of the bonds, that constitute a treaty breach 

and therefore, grant jurisdiction to the SCC.  

160. This statement works as a wolf disguised as a sheep. Claimant disguises its real 

interest, avoiding the necessary “haircut” of the face value of the bonds and getting 

full compensation, as a treaty breach, based on the change of the conditions of the 

bonds.  

161. Claimant was aware that, without an umbrella clause, the wolf would easily be 

scared away. Therefore, Claimant disguised it with a sheep costume. But the 

disguise’s fastener is side up, since the relief of full compensation (¶34) makes it 

impossible for this Tribunal not to realize that a contractual claim hides beneath it. 

162. Provided that this Tribunal is in presence of a contractual claim, and the CD-BIT 

lacks a so-called “umbrella clause”, this case should be dismissed by lack of 

jurisdiction.  
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C. Conclusion on jurisdiction 

163. For all the stated reasons, the Tribunal lacks jurisdiction over the present dispute, 

since Claimant’s asset does not qualify as an investment; sovereign bonds in general 

cannot be protected under International Investment Law, and finally, because of 

being a contractual claim, brought without an umbrella clause in the CD-BIT. 
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PART TWO: MERITS 

A. Introduction 

164. Although it has been shown that this Tribunal has no jurisdiction, Respondent will 

prove that the measures taken did not amount to a breach of the CD-BIT. 

165. First, it will be shown that FET has not been violated and, alternatively, that 

Respondent's measures were justified by the doctrine of "necessity". 

B. Respondent’s measures in no way breach the CD-BIT  

166. Respondent has acted in accordance with the requirements of FET under Article 

2(2) of the CD-BIT. 

167. Article 2(2) states that: 

“Investments of each Party or of nationals of each Party shall at 

all times be accorded fair and equitable treatment and shall 

enjoy full protection and security in the territory of the other 

Party. Neither Party shall in any way impair by unreasonable or 

discriminatory measures the management, maintenance, use, 

enjoyment or disposal of investment in its territory of nationals 

of the other Party.” 148 

168. The CD-BIT does not specify whether FET is broader or stricter than the Minimum 

Standard of Treatment contained in CIL. Nevertheless, irrespective of the scope the 

Tribunal chooses to adopt, the standard was not violated by Respondent.  

1) The measures by no means amount a violation of FET 

169. The measures adopted by Respondent in no way breached the standard, given that 

all of its elements were observed. 

170. The FET standard requires States to take the necessary measures in order to enable 

the investor to enjoy its investment.149 It is a fact-specific standard since its meaning 
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will depend on the specific circumstances of the case.150 Its conception is broad and 

difficult to determine.  

171. However, certain elements - such as consistency,151 transparency,152 due process of 

law,153 lack of arbitrariness154 and non-discrimination155 - are considered as its 

normative content.156 None of these is conclusive by itself. Rather, the combination 

of all in the different circumstances of the case defines whether the standard has 

been met. 

172. When analyzing FET, the Tribunal must be aware of certain limitations. The 

standard violation does not necessarily arise just because the investor suffered 

losses. The State, when entering into investment treaties does not insure investors 

against all kinds of business risks. In this sense, a tribunal may not substitute its 

judgment for the choice of solutions by the State, since FET does not create an 

“open-ended mandate to second-guess government decision-making”.157  

173. Subsequently, Respondent will demonstrate its adherence to FET under each of 

these elements. 

a) Respondent acted in accordance with the general principle of 

good faith 

174. Respondent did not act in bad faith through the issuance of the measures since it did 

not seek to harm bondholders. Instead, the measures aimed to reduce Respondent’s 

debt down to sustainable levels and to regain access to the world’s capital markets, 

without compromising its basic functions. 

175. The various elements of FET are manifestations of the more general principle of 

good faith embodied in Article 26 of the VCLT.158 The ICJ noted in Gabčíkovo-

Nagymaros that the performance of good faith obliges the parties to apply the treaty 

in a reasonable way and in such a manner that its purpose can be realized.159 As 
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stated in its preamble, the ultimate purpose of this BIT is to stimulate the economic 

development of the Parties and improve its living standards.160 

176. Although until now the international financial system does not have a sound legal 

framework for the orderly restructuring of sovereign debts, on 9 September 2014 the 

UN adopted Resolution 68/304 regarding its establishment. According to it, 

sovereign debt crises are a recurring problem that involves very serious political, 

economic and social consequences. Noting with concern that developing countries 

are adversely affected in their sustainable development due to this, it recognized that 

State’s efforts to restructure its sovereign debt should not be frustrated by 

commercial creditors, including hedge funds. Moreover, it stressed the importance 

of the sovereign creditors’ obligation to act in good faith and with a cooperative 

spirit to reach a consensual rearrangement.161 In that sense, the motion states that if 

a country restructures its debt and this is accepted by 66% of its creditors the 

remaining third must accept the conditions as well.162 

177. Although the creation of this “Sovereign Debt Restructuring Mechanism” has not 

seen the light of day yet, there is a “contractual approach” to address sovereign debt 

problems by including CACs in bond contracts. This approach is widely accepted as 

the best feasible option, as indicated by the nearly universal adoption of CACs by 

the major economies.163 

178. Additionally, it is a worldwide accepted principle regarding local corporate 

bankruptcy regimes that if the majority agrees with an offer, it can bind the 

dissenting minority to the terms of the plan.164 It is important to point out that these 

bankruptcy regimes just aim to protect private property and that they may even 

request a lower percentage of votes for the agreement -such as 51%-. 

179. Here, Respondent acted in good faith since it always sought the better options for 

all bondholders without jeopardizing its economic development and its population 

living standards. As described supra (¶25), the opinion of the majority was always 

contemplated, as the SRA considers a supermajority of 75% bondholders for 

modifying the bonds terms and conditions. Furthermore, nearly all bondholders 
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voluntarily accepted the offer (¶28), which reveals its profitability. This proves that 

Claimant’s requests are not reasonable, and instead, it seems to be Claimant –a wolf 

disguised as a sheep- the one who is acting in bad faith.  

180. As a result, Respondent's restraint in the scope of its measures, despite the 

magnitude of the crisis, indicates that it exercised its discretion in good faith.  

b) Respondent always acted consistently regarding Claimant’s 

reasonable expectations 

181. Respondent’s actions were always consistent and therefore, it did not violate 

Claimant’s reasonable expectations regarding the economic or legal framework. 

182. A violation of reasonable expectations deals with the host State’s failure to live up 

to the framework it has provided to the investor as an inducement to the latter’s 

making of the investment.165 However, the level of legitimacy and reasonableness 

must be granted in the light of the circumstances166 including not only the facts 

surrounding the investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State.167  

i. Economic Framework 

183. Regarding the economic framework, Claimant knew -or should have known- the 

risks involved. Responsible business implies examining carefully before investing 

and anticipating that the circumstances could change, thus structuring investments 

in order to adapt them.168 All investing is subject to risk, but this is especially high 

in emerging markets, since they are more vulnerable to political and economic 

scenarios.169 Therefore, if the country is facing some kind of turmoil, it may be 

unable to pay back its debt.170 

184. Claimant’s expectations were not in accordance with the economic framework at 

the time of the investment. As described supra (¶20) by 2005 Respondent’s 

emerging market economy was still recovering and its sovereign debt was rated B+. 

Bonds that are rated B (and its variants) are called “High-yield Bonds”. Although 
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they offer higher rates of return, the trade-off is that they also carry higher risk. 

Historically, their incomes have been less stable because of defaults and their 

returns tend to be more closely correlated with economic cycles.171  

185. Therefore, the restructuring process was the result of a logical outgrowth of which 

Claimant should have been plainly aware. Instead, it is trying to benefit from the 

higher yield at no risk, seeking to avoid the consequences of its action by making a 

wrongful use of the BIT. As stated in Maffezini, BITs are not insurance policies, as 

they cannot be deemed to relieve investors of the business risks inherent in any 

investment.172 In this sense, the Olguin Tribunal when referring to Claimant stated 

that “(…)it is not reasonable for him to seek compensation for the losses he suffered 

on making a speculative, or at best, a not very prudent, investment.”173  

186. As a result, Respondent cannot be held liable for Claimant’s actions, since its 

expectations were not reasonable regarding the economic framework.  

ii. Legal Framework 

187. Regarding the legal framework, Respondent acted consistently at all times since the 

pertinent legal requirements were always contemplated. Additionally, it is, indeed, 

impossible to maintain a completely “static” framework.174 

188. In this sense, scholars agree that investor expectations must allow enough 

flexibility for the State to react in the public's interest to changing circumstances.175 

As explained in Parkerings, the State has a right and privilege to exercise its 

sovereign legislative power to enact, modify, or cancel laws at its own discretion.176 

Therefore, determination of a breach of FET requires a weighing of the investor’s 

legitimate and reasonable expectations, on the one hand, and the State’s legitimate 

regulatory interests, on the other.177 

189. First, the 2003 bonds had no stabilization clause (¶19) and Respondent never 

created the expectation that if an economic crisis were to occur it would not have 
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enacted a rule such as the SRA.178 Indeed, Respondent had previously restructured 

its debt (¶11), so Claimant could have never had reasonable expectations that 

something like this would not happen.  

190. Additionally, the bonds’ governing law -Respondent’s legislation- does not 

preclude retroactive modifications, as can be inferred from the fact that the SRA was 

deemed constitutional (¶26). If Claimant had so intended to prevent Respondent’s 

ability to make retroactive regulatory adjustments, it should have sought assurances 

as to whether Respondent case law or legal framework precluded such measures.  

191. Moreover, Respondent is not an exception for implementing a sovereign debt 

restructuring. These are such frequent phenomenons in the international financial 

system that, between 1950 and 2010, there have been more than 600 in 95 

countries.179 

192. Finally, it could never be possible to maintain a “static” legal framework as the FET 

standard is not a recipe for legislative paralysis.180 Law is an instrument necessary 

for States to adapt to the changing circumstances of reality. Respondent needed to 

enact the restructuring measures in order to address the severe economic crisis 

described supra (¶21). 

193. As a consequence, it cannot be said that the changes Respondent introduced could 

constitute a violation of the whole legal framework. 

c) Respondent’s actions were entirely transparent 

194. Respondent has operated in an open and transparent manner since its 

measures were clearly announced and published. 

195.  The concept of “transparency” means that the “legal framework for the investor’s 

operations is readily apparent”.181 However, this could never be construed as an 

obligation to release a technical working report on every law or regulation that 

could potentially be enacted as it would be burdensome and almost unfeasible. 

196. Certainly there was no lack of transparency here. As explained supra (¶28), 

bondholders were constantly consulted during the restructuring process, and it was 
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only due to its complete lack of interest and diligence that Claimant was not part of 

the consulting committee (¶29). Although the time requirements were strict, they 

were necessary in order to address the emergency situation. 

197. Additionally, bondholders were always informed on the SRA’s evolution (¶26), as 

Respondent published every instrument regarding the implementation of the SRA 

on relevant official agencies’ websites and in the Government Gazette. 

198. In conclusion, Respondent always acted publicly for the benefit of the bondholder's 

interests. There can be no factual claim of “opaqueness” when Claimant was aware 

of the measures before they were even enacted. Therefore, Respondent did not 

breach FET through an alleged lack of transparency.  

d) Claimant’s access to justice was allowed by Respondent 

199. Respondent has not violated due process of law by denying justice to Claimant 

through the incorporation of the CAC.  

200. The “due process of law” element is generally violated by virtue of the denial of 

justice, as “(…) manifest lack of due process leading to a breach of international 

justice” must be identified in order to result in a breach of FET.182 The notion of 

denial of justice is defined as including denial of access to courts, inadequate 

procedures, and unjust decisions towards an alien.183 The acts of the host State must 

amount to procedural irregularity, willful neglect of its duty, bad faith or an extreme 

insufficiency of action.184 Thus, the standard is relatively high, since the infirmity 

must be grave and shocking to the senses. 

201. There is no serious lack of due process here. The purpose of the CAC’s mechanism 

was not to deny Claimant’s access to justice. For that to happen it would have been 

necessary to completely prevent the investor from fulfilling its claim. In this case it 

only requires gathering 20% of the nominal value (¶154).  

202. According to the UN the inclusion of the CAC fulfills a sensitive objective that is to 

give the sovereign debt system greater stability in the future,185 thus avoiding 

profound and lasting economic and social costs due to sovereign defaults. 
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Additionally, to create certainty regarding the restructuring process is important 

since uncertainty “impedes broader participation in the market”.186  

203.  CACs’ primary purpose is to bar contractual causes of action by holdout creditors, 

thereby effectively reducing the risk of holdout litigation,187 which may cause delay 

or even impede the restructuring process. This affects not only the debtor State's 

economic recovery, but all creditors, since returning debt to sustainable levels 

ultimately serves their interests.188 Therefore, CACs aim to limit an unsubstantial 

minority from disassembling the success of a whole restructuring, which would 

constitute a clear abuse of law.  

204. The inclusion of CACs in bond contracts has been widely adopted. Sovereign 

bonds issued under English, New York and Japanese laws generally include CACs. 

Additionally, in November 2010 the Eurogroup announced a proposal to require the 

inclusion of CACs for all euro-zone sovereign debt securities issued after June 2013 

(later accelerated to January 2013).189  

205. The eruption of CACs is mainly due to the repercussion of the NML Capital Ldt. v. 

Argentina Case. As a result of a disgraceful interpretation of the pari passu clause, 

the ruling of a U.S. District Court could dismantle the Argentine restructuring 

accepted by nearly 93% of creditors.190 As a consequence, in the aforementioned 

Resolution (¶176), the UN voiced its repudiation against the so-called “vulture 

funds” and their highly speculative nature, which pose risk to all future debt 

restructuring processes, for both developing and developed countries. In that sense, 

it raised the need to prevent such funds from litigating against indebted countries.191  

206. In conclusion, Respondent established a requirement that would result in substantial 

benefit to the sovereign restructuring, without denying Claimant access to justice. 

Therefore, the due process requirement has been fully observed by Respondent. 
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e) Respondent measures were not arbitrary in any sense 

207. Respondent has taken no arbitrary measures against Claimant since these were 

based on objective grounds. 

208. Tribunals have defined the concept of arbitrariness as actions that are not grounded 

in sufficient reasons or that are unduly oppressive.192 In Azurix, the Tribunal 

understood that “arbitrary” means “derived from mere opinion, ‘capricious‘, 

‘unrestrained‘, ‘despotic’ (…)”.193 Conversely, an objective basis for a measure 

indicates that it was fair and equitable.194 Therefore, a conduct is arbitrary if there is 

an abuse of discretionary authority for the sole purpose of causing injury to another, 

and such conduct is based upon prejudice or preference rather than reason or fact.195  

209. Respondent’s actions were not arbitrary, since they were based on objective 

reasons. As described supra (¶¶10;23) Respondent’s measures always observed the 

advice given by the IMF, by far the most prestigious financial organization 

worldwide, consisting of 188 member States and the foremost expert professionals 

from all around the world. 

210. Additionally, the SRA was taken in accordance with all the legal requirements of 

due process contained within Respondent’s legal order. The Act was the result of 

public debate –one of the main features of a democratic system– as it was discussed 

in Congress and thus, can never be understood as a capricious or derived from mere 

opinion action on behalf of the State. 

211. Finally, the choice was made taking into account the effectiveness of the 

restructuring after the 2001 crisis (¶6), which was proven to be the best solution.  

212. Consequently, Respondent took all the necessary measures to prevent the crisis and, 

after it erupted, dealt with it in the most reasonable manner. This course of action is 

far from being arbitrary.  

f) Respondent’s measures completely lack a discriminatory intent 

213. Respondent has taken no discriminatory measures against Claimant.  
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214. Discrimination is invoked if an alien is exposed to an unreasonable distinction on 

the basis of a specific racial, religious, cultural, ethnic or national group.196 In 

Saluka the Tribunal laid down three major conditions of the discriminatory 

treatment: it occurs if (i) similar cases are (ii) treated differently (iii) without 

reasonable justification.197 

215.  In this case, none of the abovementioned elements is present, since there was no 

arbitrary or unjustifiable distinction based on irrelevant criteria. First, Respondent's 

measures were applied indiscriminately and equally to all bonds, not just 

Claimant’s. Moreover, during the restructuring process Respondent invited all 

bondholders to be part of the consulting committee (¶28). Therefore, there has not 

been differential treatment among businesses within the same activity. Furthermore, 

other emergency measures were also adopted in other in industries such as gas 

concessions, public utilities and State contracts.198  

216. In addition, the qualified majority introduced by the SRA is justified. According to 

the pari passu clause (¶19) –meaning "equal footing" or treatment–199 Respondent 

has the obligation to provide equal treatment to all bondholders. Therefore, it would 

not be equitable to pay the 100% of principal and interest to an unsubstantial 

minority of bondholders, while the vast majority voluntarily and in good faith 

accepted the offer.  

217. Creditor equality in distribution, the par conditio creditorum, is the basic principle 

which governs bankruptcy law in most nations.200 It is the general rule and, if there 

are no privileges for certain creditors, it must be applied. This means that all 

creditors have the same conditions in order to minimize their losses and “no creditor 

is able to increase his claim ex post at the expense of the other creditors (…)”.201 

218. As a result, apart from what explained supra (¶¶176;202), CAC mechanisms also 

seek to prevent inequality among the bondholders. They oblige the speculative 

holdout minority to accept the offer,202 thus avoiding a clear abuse of law.  
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219. Consequently, there are simply no grounds for finding that the FET has been 

violated here by applying discriminatory measures. 

220. Considering all the above mentioned, the Tribunal must conclude that Respondent’s 

measures were taken in good faith, were transparent, consistent and respecting due 

process of law. In addition, these did not impair Claimant’s investment in an 

arbitrary or discriminatory manner. Therefore, Claimant was afforded FET at all 

times and thus, the standard is clearly met. 

C. Respondent’s measures were necessary to safeguard its essential 

security interests 

221. Even if the Tribunal considers that Respondent breached the FET standard, it was 

entitled to adopt the measures under both the CD-BIT and the principles of CIL. 

1) The measures taken were authorized by the CD-BIT 

222. Even if Respondent had violated obligations under the CD-BIT, it would not lead to 

a breach as the action in question is in accordance with the “essential security” 

provision contained therein. 

223. The ES clause within Article 6(2)203 includes the possibility of invoking necessity 

stating that: 

“Nothing in this Treaty shall be construed: 

(…) 

2. to preclude a Party from applying measures that are 

necessary for the fulfillment of its obligations with respect to the 

maintenance or restoration of international peace or security, or 

the protection of its own essential security interests.” 

224. The factual background regarding this case resembles those surrounding a series of 

cases with Argentina as respondent in all of them, resulting from its 2001 financial 

collapse. To stabilize its economy, it adopted a number of measures, which were 

challenged by foreign investors. In some of the most relevant rulings, Argentina 
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raised the “necessity” defense and the tribunals granted the exception under Article 

XI of the Argentina-USA BIT.204 

225. Following those rulings, the Tribunal should not apply the necessity defense under 

CIL since the treaty provision constitutes lex specialis,205 with custom serving only 

a secondary function.206 Furthermore, if the requirements of the state of necessity 

were applied to an ES provision, the provision would have no effect.207 Thus, the 

scope of the ES provision shall not be governed by the state of necessity contained 

in CIL.  

a) Respondent is the sole judge on the applicability of the ES 

Provision 

226. It is the State adopting the measure that has to judge whether it was necessary in 

order to protect an essential interest. 

227. The CD-BIT does not define “essential security interests” and although the Article 

is not expressly self-judging, on the basis of State sovereignty, Respondent should 

be able to determine in which situations the clause could be invoked. 208 

228. As stated by scholars, it seems quite implausible to assume that States, by signing 

BITs with ES clauses, delegate the authority to determine whether their security, 

public morals or other permissible objectives had been threatened to tribunals set up 

to deal with investment disputes.209 Indeed, because of their direct knowledge of 

their society and of its needs, “the national authorities are in principle better placed 

than the international judge to appreciate what is “in the public interest” (…)”.210  

229. This conception is consistent with the right of the host State to determine its own 

legal and economic order.211 Therefore, the Tribunal should consider the experts’ 

opinion established in Sempra, which regarded as “doubtful” the fact that a 
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“tribunal acting judicially can override the assertion of a State that a dispute affects 

its security or vital interests.”212 

230. In this respect, the function of a tribunal is to define the permissible boundaries of 

the margin of appreciation.213 To apply any other standard of judicial review would 

frustrate the intention of the parties in attempting to maintain their sovereignty in 

situations in which they perceived a security threat.  

231. Therefore, the Tribunal should only review whether Respondent has acted in good 

faith in determining necessity,214 and not the measures themselves. As it has been 

developed before (¶174), Respondent always acted in good faith, since the measures 

were reasonable and only aimed to serve the people of Dagobah.  

232. In conclusion, Respondent, as the sole judge on the applicability of the ES 

provision, has acted in good faith in determining necessity. Nevertheless, even if the 

ES provision was to be analyzed substantially, its requisites have been completely 

fulfilled, as will be described in the following sections.  

b) The interests concerned qualify as “essential” 

233. Respondent’s essential security interest is to comply with its fundamental duties as 

a State. These include the observance of international human rights obligations 

towards the people of Dagobah.  

234. One of the “permissible objectives” in Article 6(2) is “essential security interests”. 

When the term “essential security” has not been defined in the BIT it should be 

based on the specific facts of each case.215 In addition, it should be understood to 

have a relatively encompassing interpretation.216 Although existence and 

independence can certainly be regarded as essential interests, these can also refer to 

much wider issues -such as the economy- as ruled in LG&E.217 

235. Respondent only intended to fulfill its fundamental obligations towards its 

population and international community, mainly ensuring its fundamental human 

rights through the maintenance of its public services. Due to the crisis, the 
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consequences of paying full amounts of capital and interest to all investors would 

have resulted incompatible with this objective, since these were on the verge of 

being compromised (¶25). Indeed, Respondent, as Argentina after its 2001 crisis, 

only tried to protect the “universal values of human dignity” by enacting such 

measures.218 

236. The term “public services” includes the supply of: energy, education, health and 

social services, telecommunications, water supply and sanitation, public 

transportation, among others.219 Public services are not only essential for the normal 

functioning of a State220 but most importantly, they are substantial for the 

observance of international human rights obligations.  

237. With the rise of international human rights, host States are to bring their domestic 

legal systems in line with evolving international standards. According to the Suez 

Tribunal, human rights obligations and treaty obligations are “not inconsistent, 

contradictory, or mutually exclusive”. Therefore, Respondent -as a UN member-221 

has the obligation to ensure an adequate standard of living through the satisfaction 

of minimum levels of protection, as those stated in Articles 22 (social security), 23 

(work), 25 (social services) and 26 (education) of the Universal Declaration of 

Human Rights. Indeed, the adopted measures are a reflection of how Respondent 

had taken into account the improvements on its international human rights 

obligations. 

238. Therefore, the measures aimed to protect Respondent’s essential security interests.  

c) The essential security interests needed to be protected 

239. These essential security interests were threatened by the profound impacts of the 

2010 economic crisis.  

240. Tribunals, though varied in their methodology, have found that economic crisis 

may threaten the essential security of a State,222 emphasizing that “when a State’s 

economic foundation is under siege, the severity of the problem can equal that of 
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any military invasion”.223 Moreover, it is affirmed that the threat to an essential 

interest would be identified by considering, among other things, “a serious threat 

against the (…) maintenance of its essential services and operational possibilities 

(…).”224  

241. The crisis was severe enough to jeopardize Respondent’s essential security interests 

(¶23). It is undisputed that Dagobah’s financial situation was extremely severe since 

its State creditors, apart from providing the billionaire bailout (¶21), agreed to write 

off some of the outstanding debt.  

242. Nevertheless, an ES clause, as recognized in Continental, does not require a total 

collapse of the country or a catastrophic situation to occur before responsible 

national authorities may recourse to its protection, since “there is no point in having 

such protection if there is nothing left to protect.”225  

243. Indeed, as described supra (¶21) the social situation was worsening and 

Respondent could not simply leave events to follow their own course, on the 

contrary, it had to act before it was too late.  

244.  As a result, Respondent acted in a diligent manner while addressing the economic 

crisis that threatened its essential security interests. 

d) The measures taken were the only way to protect those interests 

245. The measures in question were necessary since they were the sole means to 

safeguard Respondent’s essential security interests. 

246. It is reasonable to interpret the term “necessary” as leaving a certain marge 

d’appréciation to States in the determination of the measures addressed to protect 

their essential interests.226  

247. The annulment committee in Enron stated that there are a number of ways to 

interpret the “only way” requirement, and that States may have some leeway in 

choosing how to act based on their assessments of the effectiveness of their 

options.227 In the same sense, as explained in Continental, the Tribunal should be 

                                                
223 LG&E, ¶238. 
224 Id., ¶251. 
225 Continental, ¶180. 
226 BOTTINI, p.160. 
227 Enron-A, ¶¶369-373. 



 
 

44 

mindful that it is not its mandate to pass judgment upon Respondent’s economic 

policy, neither to censure Respondent’s sovereign choices as an independent 

State.228 

248. The only way to comply with the State’s basic functions without defaulting on the 

payment of external obligations was to reduce the debt burden through a 

restructuring process. It is undisputed that Respondent was not able to generate 

enough revenue for servicing its debt without restructuring or defaulting.229 This 

shows that there were just those two alternatives and Respondent chose the less 

harmful for all bondholders.  

249. Additionally, as stated before (¶21), the IMF offered to facilitate the USD 150 

billion bailout only as long as Respondent conducted an exchange offer. Therefore, 

in order to receive that help and stabilize its economy, Respondent had no other 

choice left.  

250. Finally, Respondent attempted alternative solutions to the problem, but it finally 

realized that any other possibilities would not have been as effective. As described 

before (¶25) it adopted austerity measures suggested by the IMF, in particular 

reducing investments in infrastructure. Notwithstanding, it finally reached a point 

where its public services were on the verge of being compromised. As described in 

Continental with reference to GATT-WTO case-law, an alternative measure is not 

“reasonably available” when it imposes an undue burden.230 Indeed, Respondent had 

no other effective recourse to address the crisis beyond these measures and it 

applied them as a last resort, after the economic crisis had intensified.  

251. Finally, as it must be concluded, the Article 6(2) exception clause is applicable 

here. Therefore, Respondent is excluded from its substantive treaty obligation and is 

not responsible for the alleged breaches. 
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2)  Respondent’s measures also comply with Customary 

International Law on necessity 

252. Even if the Tribunal considers that the conditions stated in Article 6(2) were not 

fulfilled, Respondent is also exempted from treaty breach liabilities under the 

principles of CIL embodied in Article 25 of the ARSIWA231 since it has met all of 

its requirements.  

253. Article 25232 states that: 

“1. Necessity may not be invoked by a State as a ground for 

precluding the wrongfulness of an act not in conformity with an 

international obligation of that State unless the act: 

(a) is the only way for the State to safeguard an essential 

interest against a grave and imminent peril; and 

(b) does not seriously impair an essential interest of the State or 

States towards which the obligation exists, or of the 

international community as a whole. 

2. In any case, necessity may not be invoked by a State as a 

ground for precluding wrongfulness if: 

(a) the international obligation in question excludes the 

possibility of invoking necessity; or 

(b) the State has contributed to the situation of necessity.” 

 

254. As explained supra (¶222) ES clauses and Article 25 operate on different spheres; 

only if it is concluded that there was conduct not in conformity with the CD-BIT it 

should be considered whether the State’s responsibility could be precluded under 

CIL.233 

255. This Article sets out six conditions that have to be fulfilled cumulatively in order to 

invoke the necessity defense. As it will be analyzed, all of these have been 

accordingly met in this case. 
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a) Three of the requirements have already been met  

256. As it has been contended before, the first, second and fifth requirements have been 

completely observed: the interests at stake qualify as essential (C.1.b), Respondent’s 

measures were the only way to protect its essential security interests (C.1.b) and 

were also authorized by the CD-BIT (C.1). 

257. Regarding the first requirement, the commentary to Article 25 supports a broad 

conception of what is “essential”. It highlights the fact that what is essential cannot 

be prejudged, but depends on the interests of the State.234  

258. As to the fifth requirement, scholars have pointed out that when a BIT includes a 

clause addressing essential security interests, it indicates the acceptance that a state 

of necessity may be invoked under that particular treaty dispute.235 As explained 

supra (¶223), Article 6(2) of the CD-BIT is an ES clause, therefore, necessity can be 

fully invoked. 

259. Consequently, as it has been sustained, these three requirements are present. 

b) The peril faced by Respondent was grave and imminent 

260. Respondent complied with the third requirement, since the peril it faced met the 

relevant standards for gravity and imminence.  

261. Tribunals have characterized grave and imminent peril situations where events are 

out of control or unmanageable. It was also noted that governments have the duty to 

prevent its worsening.236  

262. As explained supra (¶25), due to the crisis situation, Respondent faced grave and 

imminent peril since it reached a point where it had no budget for paying its external 

obligations and sustaining the State’s costs, such as the maintenance of public 

services. As articulated by one of the mentors of the ARSIWA, a state of necessity 

is identified when a State is threatened by a serious danger to “(…) the possibility of 

maintaining its essential services in operation (…)”.237  
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263. Furthermore, as described (¶237), these services are essential for the normal 

functioning of a State and for the observance of international human rights 

obligations. If they are not properly provided, it could lead to general chaos.  

264. Indeed, as explained (¶21) the social situation was worsening and Respondent 

could not simply leave events to follow their own course. On the contrary, it had to 

act before it was too late, since this situation could have finally led to institutional 

instability as in Argentina after the 2001 crisis.238 Therefore, if Respondent had not 

restructured its debt, the results would have been catastrophic.  

265. In conclusion, Respondent contends that both standards were fully observed. Thus, 

the third requirement of necessity under CIL is present in the case. 

c) No foreign essential interests were impaired 

266. Respondent complied with the fourth requirement, as it has not impaired essential 

interests of other States, neither Corellian nor of the international community. 

267. In CMS, it was expressly noted that the impairment of treaty obligations towards 

foreign investors is unlikely to breach the obligations towards the international 

community and it recognized that interests of investors are not equal to States’.239 

The same approach was followed in Sempra and LG&E.240 Therefore, in the present 

case, while Claimant’s interest as an investor might have been violated, the interest 

of Corellia or any third State were not.  

268. The only interests that could have been affected by the reduction in the bonds’ 

value were those of a minimum percentage of the whole mass of bondholders (¶28). 

In addition, Claimant’s interest is a mere economic - non vital - one. It seems quite 

obvious that it is more essential to sustain the State’s public services, than to pay 

hedge funds which speculate with making enormous profits in the financial markets.  

269. As a result, since there were no essential interests impaired, Respondent fulfilled 

the fourth requirement of necessity under CIL.  
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d) Respondent has in no way contributed to the situation of 

necessity 

270. Respondent met the final requirement of state of necessity since it has not 

contributed to the emergency situation. 

271. As noted in Sempra, this last condition listed in Article 25 is a general principle of 

law which prevents a party from taking legal advantage of its own fault.241 

Moreover, in CMS the Tribunal required the contribution to necessity to be 

"sufficiently substantial" in order to preclude the defense.242  

272. Respondent should not be made responsible for the 2010 crisis. As described supra 

(¶21), Respondent’s crisis was caused by external factors. Since economies are 

closely related, the effect of the 2008 world financial crisis ended up hitting the 

country. Respondent was just one of a series of countries harshly affected by it,243 

and as it is an emerging State with a still recovering economy, it was even more 

vulnerable to it.244 In addition, other factors as the increase in the price of oil after 

2001, contributed to ruin Respondent’s economy.245  

273. Therefore, the crisis could never be related to governmental mismanagement, since 

not only did Respondent not contribute to its 2010 crisis, but it also made every 

possible effort in order to avoid it.  

274. As it can be seen, all the requirements of the state of necessity defense are present, 

as the six conditions were dully observed. Therefore, Respondent is entitled to 

invoke it and exempt its liabilities from the alleged treaty breaches. 

 

D. CONCLUSION ON THE MERITS 

275. For all the foregoing reasons, Respondent did not breach any standard accorded in 

the CD-BIT under any interpretation. Furthermore, Respondent is entitled to rely on 

the ES provision of the CD-BIT and, in any event, Respondent’s liability regarding 

treaty breaches is also exempted under the state of necessity defense within CIL.  
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PRAYER FOR RELIEF 

209. For all the above reasons, Respondent respectfully requests the Arbitral 

Tribunal to find that it lacks jurisdiction to rule over the present dispute.  

210. In the alternative, this Tribunal should issue an Award: 

1. Dismissing each and every claims submitted by Claimant, and;  

2. Ordering Claimant to pay the costs incurred as result of these proceedings.  
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