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STATEMENT OF FACTS 

 The Claimant is Vasiuki LLC, a company incorporated under the laws of Cogitatia 

and devoted to the development, construction and operation of renewable energy facilities 

in Cogitatia and elsewhere in the region, including Barancasia. 

 The Respondent is the Republic of Barancasia. 

Intra-EU BIT 

 On May 1st, 2004, Respondent and Cogitatia joined the EU. After this, 

Respondent’s Government reviewed its intra-EU BITs and concluded that they had 

become obsolete. 

 On December 11th, 2006, the Government of Barancasia formally resolved to 

terminate all its intra-EU BITs. On June 29th, 2007, Respondent notified the Federal 

Republic of Cogitatia of its intention to immediately terminate the B-C BIT. On 

September 28th, 2007, the Minister of Foreign Affairs of Cogitatia acknowledged receipt 

of Respondent’s notification to terminate the B-C BIT.  

 On November 28th, 2008, Respondent removed the B-C BIT from its Ministry of 

Finance website, in particular, the section of the website listing valid and binding 

international agreements. 

Respondent's green subsidies 

 In May 2009, Claimant purchased land plots in Barancasia and decided to launch 

an experimental solar project, named “Alfa”, which became operational on January 1st, 

2010.In May 2010, Respondent adopted the Law on Renewable Energy (“LRE”). This 

law provided that the development of renewable energy sources, including photovoltaic 

power plants, would be encouraged by fixing general “feed-in tariffs” for renewable 

energy providers who receive a license from the BEA. The LRE further guaranteed that 

the FIT announced and applicable at the time of the issuance of a license would apply for 

twelve years.   

 On July 1st, 2010 the BEA announced publicly the fixed FIT: 0.44 EUR/kWh. 

The calculations of the BEA were based on the premise that the average annual return on 

investment for licensed renewable projects should be 8%.  
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 Vasiuki applied for a license for the Alfa project, but the BEA denied this request 

on August 25th, 2010 because a fixed FIT would only be available for new projects, not 

for existing ones. Nothing in LRE itself stated this limitation. On that same date, Claimant 

successfully obtained a license with a guaranteed 0.44 EUR/kWh tariff for its second 

photovoltaic project, Beta, which became operational on January 30th, 2011. 

 Claimant decided to launch 12 more photovoltaic projects using a new and 

cheaper technology, which meant that the profitability of investments made under the 

0.44 EUR/kWh tariff increased dramatically. 

 On July 1st, 2012, Claimant obtained licenses from the BEA for the development 

of all 12 photovoltaic power plants with an approved 0.44 EUR/kWh FIT. 

 On January 3rd, 2013 the LRE was amended, providing the possibility of an annual 

review of the FITs set by the BEA. Subsequently, the BEA calculated and announced the 

new fixed FIT: 0.15 EUR/kWh, applicable from 1 January 2013. 

 By that time Claimant had made considerable investments, borrowed substantial 

sums of money from bank, bought land plots, hired personnel and paid considerable 

advances for equipment. 
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ARGUMENTS ON JURISDICTION  

I THE TRIBUNAL HAS JURISDICTION AND CLAIMS ARE ADMISSIBLE 

 This proceeding has been initiated and the Tribunal constituted in accordance with 

the mechanism for the settlement of investment disputes established in art. 8 of the B-C 

BIT. This fact has not been contested by Respondent. Nevertheless, Respondent argues 

that the B-C BIT is not applicable, and that consequently, the Tribunal lacks jurisdiction 

and claims are not admissible. 

 The B-C BIT, its protections and the mechanism for the settlement of investment 

disputes stated thereof, are applicable since [1.] the B-C BIT must be applied as lex 

specialis; and [2.] the B-C BIT has not been terminated. 

1. The B-C BIT is applicable as lex specialis 

 In the present case, the B-C BIT is applicable as lex specialis based on the 

following reasons: (A) lex specialis overrides lex generalis; (B) the BC-BIT is lex 

specialis regarding the subject matter of the case; and (C) the BC-BIT is lex specialis 

regarding parties to the present case. 

A. Lex specialis overrides lex generalis 

 The B-C BIT is applicable since it overrides the EU Law.  

 The idea that special overrides general has a long pedigree in international 

jurisprudence.1 A special rule regulates the matters more effectively than general rules 

and is best able to take account of particular circumstances.2  

 Grotius has already indicated that in cases of conflict of norms, preference should 

be given to the rule which is most specific and approaches most nearly to the subject in 

hand, and special provisions are ordinarily more effective than those that are general.3 

 According to the Micula v. Romania tribunal, the BIT prevailed over the EU law 

as lex specialis, because it was the treaty with a more precise delimited scope of 

                                                 
1 UN Study Group on the Fragmentation of International Law II, p. 4 
2 Ídem. 
3 Grotius, p. 880 
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application.4The relationality to determine whether a rule is special covers two distinct 

areas: subject matter and the number of actors who are bound by it.5  

B. The B-C BIT’s rules are special regarding its 

subject-matter. 

 Claimant does not contend the fact that the TFEU and the B-C BIT offer 

protections to foreign direct investments. Nevertheless, this does not mean both treaties 

provide equal protections. Rights under the BIT are more specific than those in the TFEU 

and, therefore, should be applied as lex specialis.  

 In Eureko v. Slovak Republic the Tribunal indicated that it is sufficient that the 

tribunal concludes that one claim is not covered by protections of the EU law to dismiss 

Respondent’s submission that all BIT claims are covered by provisions of EU law.6  

 The protections under the EU law do not lie within the scope of the protections 

afforded by the B-C BIT, as the latter are more suited and specially designed for foreign 

direct investments. For instance, regarding investor`s treatment, the full protection and 

security standard7 is not exhausted by the rights flowing from the freedom of 

establishment under the TFEU8. In this sense, the Eureko v. Slovak Republic indicated 

that while the freedom of establishment under EU law entails various ancillary rights, the 

Tribunal does not consider that those rights cover the entire ground that the right to full 

protection and security might be said to cover.9 

 In Eureko v. Slovak Republic claims are based in indirect expropriation and denual 

of FET, non-discrimination treatment, FPS, and free transfer of funds guaranteed by the 

Dutch-Czech BIT. Respondent objected jurisdiction based on VCLT art. 59, regarding 

termination of a treaty implied by conclusion of a later treaty and VCLT art. 30, about 

application of successive treaties relating to the same subject matter. The tribunal 

dismissed the intra-EU jurisdictional objection, indicating that the BIT establishes 

extensive legal rights and duties that are neither duplicated in EU law nor incompatible 

                                                 
4 Micula v. Romania, p. 88 
5 Merkouris, p. 215 
6 Eureko v. Slovak Republic, ¶ 259 
7 B-C BIT, art. 2 
8 TFEU, art. 49 
9 Eureko v. Slovak Republic, ¶ 260 
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with EU law, and the protections afforded by the BIT were broader than those available 

under EU law. The tribunal also asserted that those rights are central to the purpose of the 

BIT and that no intention that EU law should entirely displace the BIT can be inferred.10  

 Protections afforded by the B-C BITs provision on FET are not entirely covered 

by a prohibition on discrimination under TFEU art. 18. The FET standard is closely 

related to concepts of arbitrary treatment, legitimate expectations, transparency, coercion 

of foreign investors and denial of justice.11  In Feldman v. Mexico the tribunal explained 

that the concept of discrimination has been defined to imply unreasonable distinctions 

between foreign and domestic investors in like circumstances.12 No principle such as 

FET, independent of concepts of non-discrimination, proportionality, legitimate 

expectation and of procedural fairness, is yet established in EU law.13  

 It is possible to apply the B-C BIT as lex specialis, since there is no conflict of 

norms with EU law. Under international law, there is a presumption against conflict 

between norms,14 and Respondent therefore has the burden of showing that there is such 

a conflict, and that it would need to be resolved in favor of one or the other norm. 

 The Binder v. Czech Republic tribunal found that the invoked substantive 

provisions of the BIT are in no way in conflict with the EU law, consequently there is no 

substantive conflict with EU law, and the question of the primacy of the EU law does not 

arise in respect of those provisions.15 

 Even if the Tribunal finds that such conflict exist, the B-C BIT would be 

applicable. The AES v. Hungary tribunal concluded that, if there were conflict between 

the applicable investment treaty (ECT) and EU law, it would in any event need to be 

resolved in favor of the investment treaty.16 In other words, the Tribunal must simply 

apply the provisions of the B-C BIT and must disregard any potential conflict with EU 

law (TFEU). 

                                                 
10 Eureko v. Slovak Republic, ¶ 245 
11 Dugan, Wallace, Rubins, & Sabahi , pp. 506-531 
12 Feldman v. Mexico, ¶ 170 
13 Eureko v. Slovak Republic, ¶ 250 
14Pauwelyn, p. 240; Aes v. Hungary, ¶ 71 
15 Binder v. Czech Republic, ¶ 63 
16 Aes v. Hungsry, ¶ 80 
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 The “lex posteriori derogat legi priori” principle does not apply since in the 

present case, the B-C BIT constitutes a “lex specialis”, and as a consequence prevails 

over general law, according to the principle that “lex posterior generalis non derogat legi 

priori speciali”. A general law does not annul an earlier special law. The lex specialis, 

even if it is the earlier one, overrides a later, more general rule.17 

 This same line of reasoning has been followed by the Stockholm Chamber of 

Commerce tribunal in Eastern Sugar Case, where the Tribunal stated that the lex 

posteriori derogat legi priori principle found no application in case the two treaties did 

not cover the same precise subject-matter, notwithstanding their areas of overlap. 

 The B-C BIT establishes legal rights and duties that are neither duplicated in EU 

law nor incompatible with EU law, and consequently, it is applicable as lex specialis. 

C. The B-C BIT’s rules are special regarding the 

number of actors whose behavior is regulated 

 A norm can be qualified as lex specialis due to the number of actors whose 

behavior is regulated.18 

 Protections granted by the TFEU are applicable to nationals of any EU Member 

State.19 On the other hand, the B-C BIT protections are granted only for those who qualify 

as investors in accordance to art. 1.1 and 1.2 of the B-C BIT. 

 The lex specialis maxim must be applied to the B-C BIT since it was concluded 

to regulate the behavior of specific actors, such as the foreign direct investor and the host 

state. 

 With regards to the application of successive treaties relating to the same subject-

matter, when all the parties to the earlier treaty are parties also to the later treaty but the 

earlier treaty is not terminated, the earlier treaty applies only to the extent that its 

provisions are compatible with those of the later treaty.20 

 The B-C BIT and the TFEU are successive treaties relating to the same subject 

matter. As all the parties to the B-C BIT are parties also to the TFEU, and the B-C BIT 

                                                 
17 Villiger, p. 36 
18 UN Study Group on the Fragmentation of International Law II, p. 5 
19 TFEU, arts. 20, 54, 170, etc. 
20 VCLT, art. 30 
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has not been terminated. The B-C BIT applies as its provisions are compatible with those 

of EU Law. 

2. The B-C BIT has not been lawfully terminated 

 Respondent cannot waive its responsibility under the B-C BIT alleging 

termination.  

 As a rule, treaties do not come to an end automatically.21 The VCLT indicates that 

the termination of a treaty or the withdrawal of a party may take place in conformity with 

the provisions of the treaty or at any time by consent of all the parties after consultation 

with the other contracting states.22 

  The actions taken by the Government of Respondent that allegedly resulted in the 

unilateral termination of the treaty after the ascension of both countries to the EU are not 

valid on the following grounds: (A) Respondent and Cogitatia did not mutually agreed on 

the termination of the B-C BIT; (B) termination requirements have not been complied. 

Alternatively, (C) Respondent cannot claim that a termination automatically occurred 

after its accession to the EU.  

A. Respondent and Cogitatia did not agree on 

termination 

 The B-C BIT was bilaterally agreed upon, and Contracting States cannot 

unilaterally modify their obligations.  

 Minister of Foreign Affairs of Cogitatia only confirmed that it received 

Respondent’s notification to terminate the BIT, and gave no signal of bilateral approval 

of the termination.23 

 Respondent cannot allege that Cogitatia's silence with regard to the termination 

notification implies an agreement on termination. Silence has consequences in law only 

if the party concerned is under an obligation to make its voice heard in response to a given 

fact or situation24. Such legal obligation does not exist, since the VCLT only refers to a 

                                                 
21 Ciampi p. 360 
22 VCLT, art. 54 
23Annex No. 7.2. 
24 Temple of Preah Vihear case, p. 68 
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minimum period of three months since the receipt of the notification of a claim invoking 

termination.25 Only after this claim, the VCLT foresees acts terminating a treaty, such as 

the termination notification.26 In the case at hand, Cogitatia did not have the obligation to 

answer in the 3-month period, since there was no notification claiming termination, 

instead, only a termination notification with no grounds. Ergo, there has been no 

agreement on termination. 

B. Termination requirements have not been 

complied 

 Contracting States (a) did not fulfill the termination requirements; and (b) every 

act related to Respondent’s intention to terminate the B-C BIT was ineffective. 

(a) Withdrawal requirements are established 

in the B-C BIT and the VCLT 

 The denunciation is a legitimate unilateral act only if done in accordance with the 

provisions set out in the treaty.27 But as the VCLT is applicable,28 termination may take 

place only as a result of the application of the provisions of the B-C BIT and the VCLT.29  

 Regarding rules set by the VCLT, as tribunals have pointed that the VCLT is a 

reflection of customary international law30. The VCLT indicates that a party that invokes 

a ground for terminating it or withdrawing from a treaty must notify the other parties of 

its claim31. The main rule indicated and applicable to this case is that the notification shall 

indicate the measure proposed to be taken with respect to the treaty and the reasons 

therefor.32 No reasons for termination were provided in the termination notification.33 

 At the negotiation stage, Respondent´s representatives have had free reign to 

choose the substantive and procedural rules of the B-C BIT. Once substantive and 

                                                 
25 VCLT, art. 65 
26 Annex No. 7.2. 
27 Alschner/Berdajs/Lanovoy, ¶ 77 
28 PO No. 2 
29 VCLT, art. 42 (2) 
30 Schreuer, p. 2; Tokio Tokeles v. Ukraine, ¶ 27; Mondev v. USA, ¶ 43; Maffezini v. Spain, ¶ 27 
31 VCLT, art 65 (1) 
32 VCLT, art 65 (1) 
33 Annex No. 7.1 
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procedural rules have been adopted as part of the final text, however, a State that ratifies 

or accedes to the treaty also accepts any conditions or restrictions on termination, 

withdrawal, or denunciation that the treaty contains.34  

 The B-C BIT establishes three rules, also agreed by Respondent, regarding its 

termination. The first rule is that parties must comply with a minimum duration period of 

ten years,35 calculated from August 1st, 2002.36 The minimum duration period is until 

August 1st, 2012. The second rule refers to the written notification formality, and indicates 

that that only after this minimum duration period, parties can notify each other in writing, 

of its intention to terminate the B-C BIT, and thereafter it shall remain in force until the 

expiration of a twelve-month period.37 The third rule is the survival clause, which 

indicates that in respect of investments made prior to the termination of the B-C BIT, its 

provisions shall continue to be effective for a period of ten years from the date of its 

termination.38 

 Besides, the VCLT provisions regarding the procedure to be followed with respect 

to termination of a treaty indicate that first, parties have to invoke a ground for terminating 

a treaty and must notify the other parties of its claim.39 After the expiry of a period which, 

except in cases of special urgency, shall not be less than three months after the receipt of 

the notification, no party has raised any objection to the termination, the party making the 

termination notification may carry out any act declaring termination pursuant to the 

provisions of the treaty or of article 65 VCLT through an instrument communicated to 

the other parties.40  

(b) Every act related to Respondent’s 

intention to terminate the B-C BIT was 

ineffective 

                                                 
34 Helfer, p. 635 
35 B-C BIT, art. 13 (2) 
36 B-C BIT, art. 13 (1); PO No. 2 
37 B-C BIT, art. 13 (2) 
38 B-C BIT, art. 13 (3) 
39 VCLT, art. 65 
40 VCLT, art. 67 



 

  

10 

 

 The Case File reveals Respondent’s intention to terminate the treaty in seven 

different acts. However, every single one was of them did not fulfil the B-C BIT or the 

VCLT requirements abovementioned, thus being ineffective and not sufficient to 

terminate the B-C BIT. 

 First, after its accession to the EU on May 1st, 2004 Respondent reviewed its Intra-

EU BIT’s and concluded that they had become obsolete.41 Logically, this is not valid to 

terminate the B-C BIT as there is no written notification and, besides, at this date any 

termination notification would not valid as it is not in accordance to the minimum 

duration agreed upon on the B-C BIT. 

 Second, on November 15th, 2006 Respondent announced its intention to terminate 

its Intra- European BITs on a Barancasia Times press report.42 This unilateral act cannot 

amount to a termination as it does not comply neither with the minimum duration period 

nor with the formal written notification requirements.  

 Third, by Resolution No. 1800 dated December 11th, 2006, Respondent formally 

resolved to terminate all its Intra-EU BITs, internally indicating measures to denounce 

BITs43. Resolution No. 1800 cannot be considered as a valid termination of the BIT 

because it does not fulfil the minimum duration provision and because it only dealt with 

internal measures, also not complying with the written notification requirement. Besides, 

the Resolution specifies that meetings are required in order to terminate the B-C BIT.44 

There is no evidence in the Case File proving that Cogitatia received any meeting 

invitation.45  

 As to the fourth act, and instead of the aforementioned invitation, on June 29th, 

2007 Respondent notified Cogitatia of its intention to immediately terminate the B-C 

BIT46, and indicated that it would be effective as of June 30th, 2008.47 As this written 

notification is not dated after August 1st, 2012, it does not fulfill the minimum duration 

requirement of the BIT. Besides, according to the VCLT, the notification must have had 

                                                 
41 Facts, ¶ 5 
42 Facts, ¶ 6; Annex No. 5 
43 Facts, ¶ 6; Annex No. 6 
44 Annex No. 6, art. I, II 
45 Case File 
46 Facts, ¶ 9 
47 Annex No. 7.1, I 
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an explanation of the reasons of termination48. In this case, the first two steps of the VCLT 

were skipped. No claim invoking a ground for termination was given and no 3-months 

period was awaited. Respondent directly declared that the B-C BIT was terminated 

through a notification.49 There is only a reference to the adoption of Resolution No. 1800, 

but no explanation of the decision taken. This was the last written notification to 

Cogitatia. On September 28th, 2007 Minister of Foreign Affairs of Cogitatia confirmed 

that it received Respondent’s notification to terminate the BIT50.  This receipt 

confirmation does not have any expression of agreement with the terms of the 

notification, and does not in any way amount to a termination agreement.  

 Fifth, on November 28th, 2008 Respondent removed the BIT from its Ministry of 

Finance website.51 This act has neither complied with the minimum duration period nor 

with the formal written notification requirement. 

 Sixth, Barancasia`s Foreign Ministry spokesperson indicated to Barancasia 

Financial Times that they had no official response from Cogitatia to its last informal 

contact dated about the confirmation of the termination of the B-C BIT52. This 

confirmation could not have been made because the BIT has not been terminated, since 

neither of the previous acts has fulfilled the minimum duration or the written notification 

requirements. 

 The seventh and last act is an interview dated May 5th, 2012, by which the Prime 

Minister of Barancasia discussed the government’s success terminating Intra-EU BITs 

and there is no record of any Cogitatia response or comment to the interview53.  As the 

only written notification is not valid, Cogitatia cannot be included within those states 

whose BITs with Respondent have been terminated.  

C. Respondent cannot claim termination is 

justified by its accession to the EU  

                                                 
48 VCLT, art. 65 
49 Annex No. 7.1 
50 Facts, ¶ 10; Annex No. 7.2, I 
51 Facts, ¶ 11 
52 Facts, ¶ 24 
53 Facts, ¶ 31 
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 The accession of Respondent to the EU cannot be used as an excuse to violate its 

international obligations under the B-C BIT because (a) Intra-EU BITs are not 

automatically superseded as a result of the accession to the EU; and because of (b) the 

not binding nature of the EC opposition to intra-EU BITs 

(a) Intra-EU BITs are not automatically 

superseded as a result of the accession to the EU 

 On 31 December 1998, Respondent and Cogitatia concluded the B-C BIT.54 On 

May 1st, 2004 Contracting States joined the EU55.  

 The current existence of numerous intra-EU BITs clearly corroborates that 

accession to the EU does not imply an automatic termination of BITs, even if the EC 

opposes to such treaties.  In this sense, on November 11, 2014, the EC web indicated there 

were an estimated 190 intra-EU BITs.56 Among many others, today the Croatia-

Luxemburg BIT, Romania-Luxemburg BIT, Portugal-Bulgaria BIT and the Netherlands-

Bulgaria BIT remain enforceable. 

 Certainly, the EC’s oppositions against intra-EU BITs views were expressed 

during a conference on investment law and the EU in Paris in April 2009, on which the 

EC reiterated its views on the supremacy of EU law over intra-EU BITs. However, a clear 

majority of Member States prefer to maintain the existing intra-EU BITs, in particular 

with a view to the provisions on investor-to-state dispute settlement.57 

 In this sense, in Easter Sugar Case the tribunal rejected that the BIT was 

automatically superseded by the EU as a result of the accession of the Czech Republic to 

the EU, and therefore, held that the BIT, including its arbitration clause, was still in 

force.58  

 Up to this stage, there is no legal instrument that implies the termination of intra-

EU BITs because of ascension to the EU other than mere amicus curiae brief 

                                                 
54 Facts, ¶ 1 
55 Facts, ¶ 5 
56 EC web, p. 1 
57 Von Krause/ Quintard, p. 1. 
58 Easter Sugar Case, ¶ 172 
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recommendations of the EC. No infringement proceeding has been so far concluded and 

no administrative dialog has come to an end.59 

 The wording of art. 207 TFEU unmistakably states that the provision applies to 

third country situations only, not to intra- EU countries.60. And besides, from the context 

of art. 207 of the TFEU it can be concluded that the new FDI competence of the EU can 

only extend to commercial matters related to FDIs, and cannot extend to FDI 

protections.61 

 Thus, the mere accession of Cogitatia and Respondent to the EU does not have 

the immediate effect of termination of intra-EU BITs. This Tribunal must not allow 

Respondent to excuse itself in this fact to preclude Cogitatia from its right to arbitrate the 

present dispute under the B-C BIT. 

(b) EC opposition to intra EU BITs is not 

binding for tribunals 

 Even though in previous cases the EC casted serious doubts on the jurisdiction of 

tribunals to hear a claim based on an intra-EU BIT, these previous amicus curiae briefs 

were not binding for tribunals and internationally, the EC’s position has frequently been 

criticized.62 

 For example, the EC intervened in AES v. Hungary and Easter Sugar Case by 

filing amici curiae briefs. In these cases, arbitral tribunals have rejected EC position 

against intra-EU BITs63. 

 Even though in this case there was no amicus curiae brief submitted to this 

Tribunal, the EC position is a mere recommendation and is not binding. 

 In conclusion to the aforementioned points, the B-C BIT has not been lawfully 

terminated as Contracting States did not mutually agreed on the termination. Besides, 

termination requirements under the B-C BIT and the VCLT have not been complied. In 

                                                 
59 EC Press Release  
60 Sauvant, p. 220 
61 Díez-Hochleitner, p. 40 
62 Weiss/Steiner, p. 371 
63 Kleinheisterkamp, p. 9 
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addition, Respondent cannot claim that a termination automatically occurred after its 

accession to the EU. 

ARGUMENTS ON MERITS  

 Claimant requests the Tribunal to find that Respondent breached Art. (2) of the B-

C BIT.   

I RESPONDENT´S MEASURES BREACHED ITS OBLIGATIONS 

UNDER ART. 2 (2) OF THE B-C BIT 

 Art. 2 (2) of the B-C BIT establishes that investments of investors of either 

Contracting Party shall at all times be accorded FET and shall enjoy FPS in the territory 

of the other Contracting Party.64  In this regard, (1.) the said article provides for a broader 

interpretation both standards broader than under customary international law.  Under this 

broad standard, Respondent breached its obligations because (2.) Respondent failed to 

provide FET to the Licensed Projects.   

1. Art. 2 (2) provides for an interpretation of the 

FET standard broader than under customary 

international law 

 Art. 2 (2) states that investors shall be accorded FET.  It does not state whether 

the FET standard to be interpreted in accordance with customary international law or is 

to be interpreted autonomously.  In this regard, (A.) Art. 2 (2) provides for an autonomous 

standard of interpretation.  (B.)The autonomous interpretation given to the FET standard 

provides broader protections than under customary international law. 

A. Art. 2 (2) of the B-C BIT provides for an 

autonomous standard of interpretation. 

 In order to determine which standard of interpretation applies to Art. 2 (2) of the 

B-C BIT, the VCLT provides parameters of interpretation of international treaties.  It 

                                                 
64 B-C BIT, art. 2 (2), p. 25. 
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states that treaties shall be interpreted in good faith, in accordance with the ordinary 

meaning to be given to the terms of the treaty, in their context, and in the light of its object 

and purpose.65  In this sense, (a) the ordinary meaning of Art. 2 (2)’s terms leads to an 

autonomous interpretation as it omits any express reference to customary international 

law, and (b) the B-C BIT’s purpose is consistent with an autonomous interpretation. 

(a) The ordinary meaning of Art. 2 (2)’s 

terms leads to an autonomous interpretation as 

it omits any express reference to customary 

international law 

 The analysis of the ordinary meaning of a treaty’s terms is the starting point of its 

interpretation.66  When the text of the clause expressly links the FET standard to the 

minimum standard under international law or to customary international law, its 

protection is limited to that available under customary international law.67  When an 

express reference to the minimum standard or to customary international law is absent, 

the clause provides for an autonomous interpretation.68  If contracting states were willing 

to make the standard under customary international law applicable, they would have 

ensured to specifically mention it.69 

 In the case at hand, the B-C BIT establishes that investments of investors of either 

Contracting Party shall at all times be accorded FET and shall enjoy FPS in the territory 

of the other Contracting Party. No reference is made to international law can be found.  

Therefore, the Tribunal should employ an autonomous standard of interpretation to 

interpret the FET and FPS standards contained in the B-C BIT. 

(b) The B-C BIT’s purpose is consistent with 

an autonomous interpretation of the FET 

standard 

                                                 
65 VCLT, art. 31 (1) 
66 Weeramanty, p. 50. 
67 Nafta FTC, Art. B. (1) and B. (2) / Dugan, Wallace, Rubins, & Sabahi, p. 496. 
68 Dugan, Wallace, Rubins, & Sabahi, p. 496 / Vivendi v. Argentina, ¶¶ 7.4.5 – 7.4.6. 
69 Dolzer & Schreuer, p. 124 / Biwater Gauff v. Tanzania, ¶ 591. 
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 Additionally, an analysis of the B-C BIT’s purpose also leads to an autonomous 

interpretation of the FET standard.  As a starting point, the preamble is the normal place 

in which to embody any general statement of the treaty’s objects and purposes.70  The 

statements of purpose found in preambles are useful reference points in interpretation of 

operative provisions found in BIT’s.71   

 In particular, preambles making a reference to “creation of favorable conditions 

for investments made by each of the Contracting Parties in the territory of the other” 

indicate that BIT’s purpose is the promotion and reciprocal protection of investments.72  

In light of such a purpose, it is legitimate to resolve uncertainties in its interpretation so 

as to favor the protection of covered investments.73  This pro-investor approach allows an 

autonomous interpretation the FET standard.74   

 In the present case, the Tribunal should find that the preamble of the B-C BIT 

leads to an autonomous interpretation.  The B-C BIT’s preamble refers to an intention to 

create and maintain favorable conditions for investments of investors of one Contracting 

Party in the territory of the other Contracting Party.75  This reflects the B-C BIT’s purpose 

to the promotion and protection of investments, and allows the uncertainty surrounding 

Art. 2 (2) of the BIT to be interpreted in a pro-investor approach.  Therefore, the Tribunal 

should find that the B-C BIT’s purpose leads to an autonomous interpretation of the FET 

standard. 

B. The autonomous interpretation of the FET 

standard provides broader protections than 

under customary international law 

 Under the autonomous interpretation a broader interpretation is given to the FET 

standard than under customary international law.76  This broad interpretation translates 

into a real and effective protection that would encourage investors to participate in the 

                                                 
70 Weeramantry, ¶ 3.79. 
71 McLachlan, Shore, & Weiniger, ¶ 7.67 / Weeramantry, ¶ 3.81. 
72 SGS v. Philippines, ¶ 116. 
73 SGS v. Philippines, ¶ 116. 
74 Saluka v. Czech Republic, ¶ 299 / Vivendi v. Argentina, ¶  7.4.4. / Tecmed v. Mexico, ¶ 155. 
75 BIT Preamble, p. 24. 
76 Enron v. Argentina, ¶ 258; Vivendi v. Argentina, ¶ 7.4.7 
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economy of the host State. 77  The autonomous standard is meant to ensure a hospitable 

climate that would insulate investors from political risks or incidents of unfair treatment.78  

In order to violate the FET standard, a lower degree of inappropriateness of a state’s 

conduct is necessary than in customary international law.79   

 This approach contrasts with the protections granted by customary international 

law.  Under customary international law, substantive treaty rights granted to aliens only 

protect them against egregiously unfair conduct, rising to an unacceptable level from an 

international perspective.80  This standard takes into consideration a high measure of 

deference extended to domestic authorities to regulate matters within their own borders.81 

 In the case at hand, Claimant demonstrated that Art. 2 (2) B-C BIT provides for 

an autonomous interpretation of the FET standard.82  As the broad interpretation of the 

FET standard is linked to the autonomous interpretation, the Tribunal should find that the 

FET standard found in Art. 2 (2) of the BIT should be interpreted broadly. 

2.  Under the broad standard, Respondent 

violated the FET standard in the measures 

adopted regarding the Licensed Projects 

 Under this broad FET standard, specific content is attributed to this broad legal 

term by incorporating specific legal principles into it.83 Three of these principles provide 

that the basic obligation of a host state is to act in a non-arbitrary manner,84 to protect an 

investor’s legitimate expectations,85 and to grant an investor due process of law.86  

Respondent has violated all three standards by (A.) refusing to grant Alfa Project a license 

                                                 
77 Saluka v. Czech Republic, ¶ 286 
78 Saluka v. Czech Republic, ¶ 286  
79 Saluka v. Czech Republic, ¶ 293 
80 S.D. Myers v. Canada, ¶ 262 
81 S.D. Myers v. Canada, ¶ 263 
82 See Section I.1.A 
83 Dugan, Wallace, Rubins and Sabahi, p. 507 
84 Dugan, Wallace, Rubins and Sabahi, p. 507; Dolzer & Schreuer, p. 374-375; UNCTAD FET, p. 78 
85 Redfern and Hunter, ¶ 8.62 p. 490; Dugan, Wallace, Rubins, and Sabahi, p. 510; Tecmed v. Mexico, ¶ 
154 
86 McLachlan, Shore, & Weiniger, ¶ 7.13; Dugan, Wallace, Rubins and Sabahi, p. 526; Metalclad v. Mexico, 
¶ 99; Middle East Cement v. Egypt, ¶ 143 
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under the LRE on arbitrary grounds, (B.) violating Claimant’s legitimate expectations and 

its right to due process in regards to Beta Project and the 12 Projects. 

A. Regarding Alfa Project, Respondent refused 

to grant Alfa Project a license under the LRE 

on arbitrary grounds.   

 Arbitrary conduct has been described as founded on prejudice or preference rather 

than on reason or fact.87 Arbitrary actions include those which are unreasonable, in the 

sense that they are not base on sufficient or legitimate reasons, or are unduly unjust or 

oppressive.88 

 Arbitrariness in decision-making has to do with the motivations and objectives 

behind the conduct concerned. A measure that inflicts damage on the investor without 

serving any legitimate purpose and without a rational explanation, but that instead rests 

on prejudice or bias, would be considered arbitrary. The underlying notion of arbitrariness 

is that prejudice, preference or bias is substituted for the rule of law.89 

 In the case at hand, the LRE’s purpose was to ensure sustainable development of 

the use of renewable energy sources, and promote further development and introduction 

of innovative technologies.90 In line with its purpose, both the LRE and the Regulation 

established that renewable energy sources, including photovoltaic power plants, would 

be encouraged by FITs whose installed capacity does not exceed 30 kW.91 

 As a 30 kW photovoltaic power plant, the Alfa Project complied exactly with the 

LRE’s.92 Yet Respondent denied to grant a license under the LRE, and declined to 

disclose the criteria under it was rejected.93  It limited itself to state that Alfa Project’s 

license was rejected on the grounds that LRE is only for new projects.  However, the LRE 

itself does not state this limitation anywhere.94 

                                                 
87 UNCTAD FET p. 78; Lauder v. Czech Republic, ¶ 221 
88 CMS v. Argentina, ¶ 290 & 292 
89 Lemire v. Ukraine, ¶ 385 
90 LRE, art. 1 (1); Case File, p. 31 
91LRE, art. 2; Case File p. 31; Regulation, art.1; Case File, p. 33 
92 Facts, ¶ 12; Case File p. 20 
93 PO 2 No. 16; Case File pp. 58-59 
94 Facts, ¶ 22, Case File pp. 21, 42 
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 Respondent refusal to grant Alfa Project a license was arbitrary since it 

disregarded the fact that Alfa Project complied with the requirements set by, and the 

underlying purpose of the, LRE and did not provide any reasons as to such refusal. 

  Therefore, Respondent has breached the FET standard under the B-C BIT in 

regards to this project. 

B. Regarding Beta Project and the 12 Projects, 

Respondent violated Claimant’s legitimate 

expectations and its right to due process. 

 As to the Beta Project and the 12 Projects, Respondent has breached two specific 

applications of the FET standard: it has violated Claimant’s legitimate expectations, and 

has violated Claimant’s right to due process. (a.) Regarding legitimate expectations, 

Respondent frustrated the specific assurances relied upon by Claimant by modifying of 

the FIT contained in Art. 4 of the LRE.  (b.) Regarding lack of due process, Respondent 

omitted to notify Claimant of the hearings leading to the reduction of the FIT. 

(a) Regarding legitimate expectations, 

Respondent frustrated the specific assurances 

relied upon by Claimant by modifying of the FIT 

contained in Art. 4 of the LRE. 

 Specific representations consist in any explicit or implicit undertakings or 

assurances by the host State in order to attract investment.95 Specific representations can 

be given by a State directly to a particular investor through licenses, and also in a general 

manner through legislation, treaties, and decrees.96  Regardless of the manner which they 

are given, these undertakings and representations are the strongest basis for legitimate 

expectations.97A violation of an investor’s legitimate expectations exists when the host 

state makes assurances upon which the investor relies in reasonable business judgment, 

and then changed its position in a way that frustrated the investor’s resulting 

                                                 
95 Dolzer & Schreuer, p. 134 
96 Dolzer & Schreuer, p. 145 
97 Dolzer & Schreuer, p. 145 
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expectations.98 The host state’s unilateral overturn of these assurances amount to a breach 

of the FET standard.99 

 The protection of specific representations is justified as a host state’s assurances 

encourage, and generate investment.100  A foreign investor’s concern for planning and 

stability is understandable, as it makes its business decisions and shapes its expectations 

based on the host state’s assurances. 101   

 This line of reasoning has been sustained by investment tribunals as in CMS v. 

Argentina.  In the early 1990s, Argentina created a new regulatory framework designed 

to attract investment in the gas industry.  Through several laws and decrees, it 

implemented measures such as tariffs calculated in US dollars, a 1:1 dollar-peso ratio, 

and tariff adjustment every six months in accordance with the US producer-price index. 

Relying on the legal framework, CMS invested in the Argentinean gas industry. During 

the late 1990’s and early 2000’s, Argentina suffered a major economic crisis. As measures 

to palliate the crisis, it overrode the regulations promoting investments in gas industry: 

tariffs would be calculated in Argentinean currency, the 1:1 dolar-peso peg was 

eliminated, and gas tariffs were frozen. CMS initiated ICSID arbitration proceedings, 

claiming a breach in the FET standard contained in the US-Argentinean BIT. In the 

relevant provision, the BIT stated that investments shall at all times be accorded FET, 

shall enjoy FPS and shall not be accorded treatment less than that required by 

international law.102 Moreover, the BIT’s preamble stated that FET is desirable to 

maintain a stable framework for investments and maximum effective use of its economic 

resources.103 

 Relying on the article wording and the preamble,104 the CMS tribunal ruled that 

Argentina breached the FET standard in its treatment to CMS. It  explained that a foreign 

investor expects the host State to act in a consistent manner, free from ambiguity and 

                                                 
98 Dugan, Wallace, Rubins and Sabahi, p. 510; Redfern and Hunter, ¶ 8.62 p. 490; Tecmed v. Mexico, ¶¶ 
77, 154; Thunderbird v. Mexico, ¶¶ 147-148 
99 Dolzer & Schreuer, p. 146;  LG&E v. Argentina, ¶ 130; Occidental v. Ecuador, ¶  191; Eureko v. Poland, 
¶ 234; MTD v. Chile, ¶ 176 - 178 
100 Schreuer & Kriebaum, p. 2 
101 Dolzer & Schreuer, p. 147; Schreuer & Kriebaum, p. 1 
102 Argentina-US BIT, art. II (2) (a) 
103 Argentina-US BIT, Preamble 
104 CMS v. Argentina, ¶ 274 
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totally transparent. The investor has the right to know beforehand all regulations that will 

govern its investments, as well as the relevant governmental policies. This way the 

investor may be able to plan its investment and comply with such regulations.105 While 

the Tribunal recognized a state’s inherent legislative powers, it cannot dispense the legal 

framework when specific commitments to the contrary have been made.106 Evaluating 

Argentina’s measures, it ruled that Argentina did create specific representations to CMS, 

and that these assurances created a legal and business environment under which the 

investment was decided and made. The guarantees given under the legal framework were 

crucial for CMS’s investment decision.107  

 The case at hand presents an identical fact pattern as CMS. Respondent—the host 

state—gave general and specific assurances to Claimant.  

 First, Respondent gave general assurances by enacting legal regime promoting 

and protecting investments. Since 2007, Respondent had adopted a policy of ambitious 

climate and energy targets.108 Pursuant to its policy, Respondent enacted the LRE on 01 

May 2010.109 It created a feed-in tariff for green energy investment, which would remain 

unchanged for the next 12 years from the issuance of each license.110 Following the LRE’s 

enactment, on 01 July 2010 Respondent publicly announced the feed-in tariff of € 

0.44/kwh.111 In sum, Respondent enacted a series of laws and regulations which 

guaranteed that renewable energy investments which obtained a license under the LRE 

would benefit for the € 0.44/kwh feed-in tariff.  

 Relying on Respondent’s measures to promote renewable energy sources, 

Claimant began monitoring its legislative process and researching photovoltaic solar 

vendors, technologies and suitable land plots to initiate investments.112  Furthermore, 

Respondent gave Claimant further specific assurances by granting licenses under the 

LRE. Beta Project’s license was obtained on 25 August 2010,113 and the 12 Project’s 

                                                 
105 CMS v. Argentina, ¶ 279; Tecmed v. Mexico, ¶ 154   
106 CMS v. Argentina, ¶ 277 
107 CMS v. Argentina, ¶ 275 
108 Facts, ¶ 7; Case File, p. 22 
109 Facts, ¶ 14, Case File pp. 20, 31 
110 LRE, art. 4; Case File, p. 31 
111 Facts, ¶ 21, Case File p. 21 
112 Facts, ¶ 8, Case File, p. 20 
113 Facts, ¶ 23; Case File p. 21 
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license was obtained on 1 July 2012.114  Both licenses and the € 0.44/kwh feed-in tariff 

would be applicable for twelve years.115Relying on said licenses, Beta Project became 

operational on 30 January 2011, its investments amounting to € 365.873.116  Regarding 

the 12 Final Projects, Claimant initiated investments in 1 September 2011, borrowing 

substantial amounts of money to acquire land plots and construction permits.117  

 Subsequently, Respondent acted against such general and specific assurances. On 

1 January 2013 the LRE was amended, and the feed-in tariff was reduced from € 0.44/kwh 

to € 0.15/kwh.118  Despite its promise of twelve years, Respondent unilaterally reduced 

the feed-in tariff after only two years since Beta Project’s license had been granted.  

Regarding the 12 Projects, Respondent’s measures were even more appalling.  Only six 

months had passed before Respondent unilaterally removed the promised feed-in tariff.  

 In sum, Claimant was induced by the FIT to structure its business decisions, and 

to project its profit margins.119 Consequently, such reduction to the FIT amounted to a 

cutback of more than 65% of what Claimant legitimately expected, on Beta Project and 

the 12 Final Projects, following Respondent’s general and specific assurances. 

(b) Regarding lack of due process, 

Respondent omitted to notify Claimant of the 

hearings leading to the reduction of the FIT 

 The FET standard expresses a general principle of due process, imposing on 

regulatory authorities a duty to guarantee procedural fairness to foreign investors.120  The 

failure consists in the absence of fair legal proceedings, or serious procedural 

irregularities in its treatment to foreign investors.121  Specifically, the failure of regulatory 

authorities to notify the investor prior to the revocation of previously granted licenses 

                                                 
114 Facts, ¶ 33; Case File p. 23 
115 LRE, Art. 4; Case File p. 32 
116 Facts, ¶ 23; Case File p. 21; Claimant Dataset – Sheet No. 2, Cell 55, F 
117 Facts, ¶ 27; Case File p. 22  
118 Facts, ¶ 34, Case File p. 23; Facts, ¶ 35; Case File p. 23; PO 2 No. 27; Case File pp. 57-58 
119 Claimant Dataset – Sheet No. 6 
120 McLachlan, Shore, & Weiniger, ¶ 7.13; Paulsson, pp. 5-6 
121 Douglas, Wallace, Rubins, & Sabahi, p. 527; Dolzer & Schreuer, p. 155 
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amounts to a violation of due process.122  A host state’s failure to provide due process 

results in a breach of the FET standard.123   

 The reasoning behind this position is that, by notifying a foreign investor prior to 

the decision to revoke a license, regulatory authorities inform an investor of the reasons 

surrounding the possible revocation.  Duly informed, it grants investors the possibility to 

deal with the concerns, and possibly prevent the revocation. 124  In case the revocation is 

unavoidable, a timely notice allows the investor to prepare against the negative 

consequences an impending revocation may trigger.125  Finally, the notification prior to 

the revocation of a license promotes transparency on such decision as it permits investors 

to express their position prior to the upcoming decision.126   

 Respondent may allege that a violation of due process applies exclusively to 

defective administration of justice by courts of the host state.  In this regard, although a 

breach of due process is primarily associated with judicial malfeasance, actions of all 

governments branch fall within it.127  Procedural shortcomings of either the judiciary, 

executive, or legislative originate the breach.128 

 In the case at hand, Respondent violated Claimant’s right to due process by 

omitting to notify it of the parliamentary meetings prior to the modification of the FIT.  

On November 2012 and prior to the modification of the FIT, Respondent’s Parliamentary 

Committee on Energy held private hearings on the amendment of the LRE.129  Both 

national and foreign investors on renewable energy were invited to the parliamentary 

hearings.130  Despite being equally affected by the discussions, Respondent did not adopt 

any measures to ensure Claimant’s participation in them.131   

 As a consequence of Respondent’s omission, Claimant had no prior knowledge of 

the possible modification of the FIT.  It was deprived of the possibility to express its 

points of view during the hearings, which might have influenced the ultimate decision.  

                                                 
122 Metalclad v. Mexico, ¶¶ 91 & 97; Tecmed v. Mexico, ¶ 162 
123 Metalclad v. Mexico, ¶ 99; Middle East Cement v. Egypt, ¶ 143 
124 Tecmed v. Mexico, ¶ 162 
125 Tecmed v. Mexico, ¶ 162 
126 Tecmed v. Mexico, ¶ 162 
127 Douglas, Wallace, Rubins, & Sabahi, p. 527; Dolzer & Schreuer, p. 157 
128 Paulsson, p. 4 
129 Facts, ¶ 34; Case File p. 23 
130 PO 3, No. 5; Case File p. 62 
131 PO 3, No. 6; Case File p. 62 
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Furthermore, Claimant was denied an opportunity to adopt precautionary measures in 

anticipation of the FIT’s modification.  Finally, Respondent notified other national and 

foreign investors in renewable energy.132  Claimant deserved an equal treatment in this 

regard.   

 In sum, Respondent should have notified Claimant of a matter as important as the 

modification of the FIT.  Respondent’s omission to do so violated Claimant’s right to due 

process, and constitutes a breach under the FET standard contained in Art. 2.2 of the B-

C BIT. 

ARGUMENTS REGARDING THE VALUATION OF 

DAMAGES 

I IN THE ALTERNATIVE, CLAIMANT IS ENTITLED TO FULL 

COMPENSATION FOR DAMAGES INCURRED BY RESPONDENT 

 Alternatively, if the Tribunal finds it has no powers to grant specific performance, 

Respondent has to fully compensate the damages caused to Claimant by the breaches of 

the B-C BIT. 

 In this sense, Claimant will sustain that: (1) The Tribunal should grant full 

compensation according to the Chorzow formula; (2) All cash flows have to be discounted 

to WACC; (3) Respondent is liable for damages caused to the Alpha Project; (4) 

Respondent is liable for damages caused to the Beta project; (5) Respondent is liable for 

damages caused to the 12 Projects; (6) Respondent is also liable for damages caused to 

the 40 projects; and finally, (7) interest has to be added to all the damages calculated. All 

these arguments resulting in (8) conclusion on damages. 

1. The Tribunal should grant full compensation 

according to the Chorzow formula 

 Under international investment arbitration, responsibility of a state arises from a 

lawful or unlawful government conduct that causes harm to a foreign investor or their 

                                                 
132 PO 3, No. 5; Case File p. 62 



 

  

25 

 

investments.133 In the case of an unlawful government conduct, the breach of an 

engagement involves an obligation to make reparation.134 This obligation, according to 

landmark cases and authors, arises from customary international law and not from the 

Hull formula contained in treaties for lawful expropriations.135 The Hull formula, 

applicable to lawful expropriations, considers the fair market value of the asset being 

valuated immediately before the taking of the property.136 On the other hand, the Chorzow 

formula seeks to put the victim of the unlawful act at the hypothetical position it would 

have been at the date of the award.137 The Chorzow formula arises from the following 

principle: 

“The essential principle contained in the actual notion of an illegal act—a principle 
which seems to be established by international practice and in particular by decisions 
of arbitral tribunals—is that reparation must, as far as possible, wipe out all the 
consequences of the illegal act and re-establish the situation which would, in all 
probability, have existed if that act had not been committed.” 138 

 The main reason for this distinction is that the consequences or responsibilities 

arising from a lawful act cannot be the same as those arising from an unlawful act. 139 In 

the case of a lawful expropriation, the function of compensation is the replacement of the 

value of the expropriated property; while in an unlawful act, it is the full reparation of the 

damage incurred. 140 

 In the case at hand, Claimant attempts to demonstrate the breach of the FET 

standard by Respondent. As a breach of the article 2 (2) of the B-C BIT, this entails an 

unlawful conduct incurred by the state of Barancasia. Therefore, the Tribunal should 

calculate damages under the Chorzow formula and grant full compensation. 

                                                 
133 Sabahi, p. 95.  
134 Chorzów Factory Case, 47. 
135 Sabahi, p. 95, 99, 102; Marboe ¶ 2.72; Factory at Chorzow, 47; ADC v. Hungary, ¶¶ 479-499. 
136 Sabahi, p. 99. 
137 Sabahi, p. 99. 
138 Chorzów Factory Case, 47 
139 Sabahi, p. 98 
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2. All cash flows have to be discounted to WACC 

 In order to calculate the DCF method, the determination of a discount rate is 

necessary to estimate the NPV of forecasted cash flows. The experts disagree on which 

discount rate should be applied to the present case. 

 There are two main ways to discount forecasted cash flows: 1) the weighted 

average cost of capital (WACC), and 2) build-up methods. 141 The WACC is the market-

based method. 142 It calculates the discount rate from market rates for assets of similar 

risk.143 The WACC weights an average of each capital used to fund the investment, 

typically equity and debt. 144 In international practice it is one of the preferred methods 

used by tribunals to discount future cash flows when applying the DCF method. 145 

 In the case at hand, the Entire Projects have been valuated using the DCF 

method.146 Kovič has discounted all cash flows to WACC, while Priemo has discounted 

cash flows to equity.147 Considering all projects have been financed by debt and equity, 

the reasonable discount rate would be WACC as it is the one that weights the average 

between both.148 

3. Respondent is liable for damages caused to 

Alpha project 

 The full restitution principle mentioned, is based on a hypothesis. 149 This 

hypothesis as any estimation has to be based on several assumptions made by the 

experts.150 Moreover, when applying the DCF method, this estimation cannot be 

absolutely accurate, but this uncertainty does not exclude the asset being valuated from 

being the object of compensation.151 It has to be taken into account that this method has 

                                                 
141 Marboe, ¶ 5.201; Sabahi, p. 120 
142 Sabahi, p. 120 
143 Sabahi, p. 120 
144 Sabahi, p. 120, footnote 212 
145 Enron ¶¶ 411,413; Sempra, ¶ 430; ADC v. Hungary, ¶ 510 
146 Kovič Report / Priemo Report.  
147 Kovič Report / Priemo Report.  
148 PO 3 No. 20; Case File p. 63  
149 Marboe, ¶ 3.122 
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an inherent speculative nature. 152 Nevertheless this is no reason to avoid valuating assets 

using the DCF method. 153 

 The nature of the asset or the circumstances of the particular case may oblige the 

experts and the Tribunal to make more or less assumptions, but this assumptions are a 

characteristic of the DCF method and therefore not negative. In addition, there have been 

cases that valuated assets solely on assumptions and future variables.154  

 In this case, expert Kovič had to make assumptions such as the progressive 2.2% 

increase in the power plant capacity. 155 This increase in its capacity is reasonable, since 

Claimant as a reasonable businessman would not continue with a project expected to 

operate indefinitely at 50% of its expected capacity. Moreover, five years seam a 

reasonable amount of time to assume Alpha would reach its full operating capacity. Also 

the increase in the costs makes no difference to the revenues differential, since this is a 

simple calculation between revenues under the expected tariff and revenues under the 

actual tariff. Finally, Priemo has not provided any alternative valuation of the asset and 

to avoid granting damages related to Alpha for some minor assumptions made by expert 

Kovič would result in serious under-compensation. 

4. Respondent is liable for damages caused to Beta 

project 

 In this particular case, both experts agree on the valuation method (DCF) and on 

the cash flow projection made by Kovič. The only discussed matter is the discount rate 

that should be applied. This subject has been referred in point I.2. of these Arguments 

regarding valuation of damages. 
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5. Respondent is liable for damages caused to the 

12 projects 

 As set out in expert Kovič’s report there are two compensation alternatives for 

these 12 projects: either Claimant continues with the development of the 12 projects, and 

Respondent compensates the tariff differential; or Respondent compensates Claimant for 

the damages incurred by the acquisition of land, photovoltaic panels and related 

equipment.   Claimant will demonstrate that (A.) damages can be calculated as if Claimant 

continues with the development of the 12 Projects; and that (B.) the alternative valuation 

is not applicable to this case. 

A. Claimant continues with the development of 

the 12 projects 

 In case the Tribunal decides to grant full compensation, according to the Chorzow 

formula, it should assume the hypothesis that Claimant would have continued with the 

development of the projects. This would have been a valid hypothesis at the date of the 

breach, and this is proven by the fact that Claimant has continued with the development 

of the projects. 156 Therefore, Claimant sustains the best way to value these assets would 

be assuming the project continues and applying the DCF method. Kovič’s report 

calculates this alternative in Annex 3.157 Against this calculation, Expert Priemo has 

raised some concerns related to the forecast of the future development of the projects and 

to the data extrapolation from project Beta, which will be addressed next. 158 

 Claimant will sustain that (a.) it is reasonable to forecast the projects development 

from the results already obtained by claimant in the past and (b.) no going concern is 

necessary to apply the DCF method.  

(a) It is reasonable to forecast the projects 

development from the results already obtained 

by claimant in the past 
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 The income approach valuation method usually requires past performance to 

allow forecasting of future cash flows. 159 To this regard, Tribunals have often forecasted 

future cash flows by extrapolating past data to the future. 160 When past data is not 

available or it reflect accurately future income, damages calculations can be made only 

on future variables.161  

 For the forecast of future cash flows it is necessary to identify the value drivers. 

162 These value drivers are indicators of probable future income.163 Once the value drivers 

are identified, it is possible to forecast a company’s behavior and accordingly, its future 

cash flows from the perspective of a reasonable businessman. 

 The rationale behind these data requirements is that, to apply the income approach, 

one must be able to project future cash flows accurately. Past data is only required to the 

extent it is necessary to forecast the company’s performance. In this sense, Tribunals have 

found it isn’t imperative to count with past information of the specific project being 

valuated. 164  

 In the present case, Vasiuki LLC Dataset provides enough information to forecast 

future performance of the projects. 165 It is true there’s no information of the specific 

operation of the 12 projects since they have not been constructed yet. However, Vasiuki 

has developed two projects of identical characteristics that are already operating. For an 

enterprise that has proven its capacity to develop a facility that operates at its optimum 

capacity, it is reasonable to forecast it will develop similar facilities with the same results. 

Not only are the characteristics similar but also are the value drivers applied to all 

projects. These value drivers such as a stable price guaranteed by the feed in tariff and 

the low operating costs, allow the Tribunal to rely on the past performance of Claimant 

in its operation of identical projects as these twelve. 

                                                 
159 Marboe, ¶ 5.111. 
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(b) No going concern is necessary to apply the 

DCF method 

 Respondent may contend that as the 12 projects are not a going concern, the 

income approach valuation method DCF is not possible. According to the World Bank 

Guidelines a going concern is: 

“[A]n enterprise consisting of income-producing assets which has been in operation for 
a sufficient period of time to generate the data required for the calculation of future 
income and which could have been expected with reasonable certainty, if the taking had 
not occurred, to continue producing legitimate income over the course of its economic 
life in the general circumstances following the taking by the State.”166 

 It has to be taken into account that this definition and also the one provided by the 

UNCC, are merely suggestions and not more than that. 167 Even more, this suggestions 

are not in accordance to general valuation principles. 168 

 Nevertheless, some Tribunals have found the necessity to qualify the company 

being valuated as a going concern, to apply the income approach and project future cash 

flows. However, the existence of a going concern is not necessary for the application of 

an income-based valuation method. 169 As said before, it is only important to be able to 

forecast if in the future the asset being valuated is likely to yield economic benefits to the 

owner. 170  

 It cannot be ignored that a going concern is probably the optimal scenario to apply 

an income-based valuation.  However, a going concern is not necessary if the expert or 

the Tribunal counts with enough data to forecast future cash flows since the only 

difference between a ‘going concern’ and an asset that is not, is the amount of 

performance related information available.171 

 This reasoning is very similar to the one applied to the Chorzow Factory case 

Tribunal. This Tribunal found that it was of no importance that the Factory had not been 

operating or was not even completed. 172 Since an industry of this kind was expressly 

                                                 
166 World Bank Guidelines, Chapter IV, Art. 6. 
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mentioned as one of the objects of that company’s activities and the normal foreseen 

development was only the entry into working of the factory. 173 

 In the present case, it is clear that the 12 projects are not a going concern since 

they are not even completed. However, the Tribunal has sufficient information it can rely 

on of previous projects of identical characteristics such as Beta and Alpha. The fact that 

Alpha had not arrived its optimal performance is a minor concern, since it can easily be 

seen the company’s performance improved in the subsequent project. Moreover, 

Respondent’s expert who questioned the extrapolation of data from Beta project to the 12 

projects, did the same extrapolation when calculating its own report. Hence this 

extrapolation is not only possible, but also reasonable. 

B. The alternative valuation is not applicable to 

this case 

 If the Tribunal decides to apply the Hull formula, contained in Article 5 of the B-

C BIT, it should take into account that this formula has been foreseen for lawful 

expropriations only.174 

 The main difference between damages arising from a lawful expropriation, and 

damages arising from an unlawful act, is that in the latter there is no transfer of property.  

 In the present case, to accept this alternative set out by Kovic would be to apply 

the Hull formula for lawful expropriation to an unlawful act, as many Tribunals have 

incorrectly applied in the past. As stated above, this would not be appropriate since this 

is not a lawful expropriation. What expert Priemo sees, as “potential mitigation” is a 

consequence of the fact that in this case there has been no transfer of property. Vasiuki 

continues in possession of all the expenditures made for the projects. The unlawful act of 

Barancasia only affected the expected revenues of the project, not the property of the 

assets. 

 Once again, the most accurate method of valuation would be the DCF forecasted 

for the projects. To apply the Hull formula for expropriation apart from being incorrect 

would severely under-compensate Claimant for its losses.  
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6. Respondent is also liable for damages caused to 

the 40 final projects 

 The reparation of damages also comprehend the frustration of a chance of possible 

profits in the future, if it is probable enough that such profits would have been made.175 

Moreover, compensation has to be provided if the loss can be assessed with reasonable 

certainty based on prior earnings or profit. 176  

 The reasoning behind this argument is that if the loss of opportunity can be 

foreseen and the damages can be reasonably assessed, the Tribunal should grant damages 

as the investor has lost possible profits. 

 In the case at hand, in relation to the 40 projects, Claimant has provided a witness 

statement, which clearly proofs its intention to build these projects in the future. 177 Also, 

Professor Kovič has encountered enough information to project the cash flows to the 

future and to reasonably asses the loss of profits related to the projects. 178 

7. Finally, interest has to be added to all the 

damages calculated 

 It is Claimant´s submission that interest should be added to damages in order to 

fully compensate the injuries caused by Respondent to Claimant´s investments. When 

applying interests the Tribunal should (A.) avoid invalid round trip; and (B.) award 

compounded interest. 

A. PJI (pre judicial interest) should avoid IRT 

 Invalid round trip is configured whenever the PJI is set at a different rate than the 

rate applied to discount future losses to the valuation date. 179 The purpose of PJI is to 

compensate the temporary withholding of money that accumulates until the judgment.180 

This withholding of money shall amount a cost equal to the cost of capital of the affected 
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business.181 If the Tribunal grants interest at a lower rate than this cost of capital (at which 

the cash flows have been discounted), it will necessarily incur in under compensation.182 

In order to avoid IRT the interest rate applied should inevitably mirror the rate at which 

the future cash flows have been discounted, therefore preserving their value. 183 

 The reasoning behind this theory is that both the discount rate and the PJI should 

equal the cost of capital of the affected business. This is a reasonable approach, since 

according to Abdala: 

“…shareholders and lenders will demand compensation for the delayed cash 

flows and their respective costs of capital (cost of equity and cost of debt) as no 
investor would have willingly postponed the collection of these proceeds at a 
lower rate from the company.” 

 In this particular case, Claimant sustains that cash flows should be discounted to 

WACC at a rate of 8%. Subsequently a PJI of 8% should be granted. In the alternative, if 

the Tribunal finds that Respondent’s submission concerning the application of a discount 

rate to EQUITY of 12% is correct, the PJI should be granted accordingly (12%). Both 

alternatives avoid IRT and therefore preserve the cash flows value. 

B. PJI has to be calculated as compounded 

interest 

 It is a settled principle that compound interest must be applied to damages 

calculations whenever a host state is liable for an investor´s foregone investment 

opportunity.184 According to Brigham & Houston: 

“An award of compound interest means that the interest payment for a certain period is 

added to the principal sum owed and that sum is treated as a new principal for calculating 

the interest for the next period”.  

 In other words, the investor receives interest calculated over interest. Moreover, 

interest applied on a compound basis is considered to reflect more accurately what the 
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investor would have been able to produce on the foregone investment had it been paid 

timely. 185 

 The reasoning behind this position is that an investor´s foregone investment 

opportunity should mirror the additional sum that his cash flow would have produced on 

the basis that such cash flow had been reinvested each year at generally prevailing rates 

of interest.186  

 Reflecting this rationale, the tribunal in Azurix v. Argentina reached a similar 

result with respect to compound interest. In this case, the tribunal found that Argentina 

breached its obligation to provide the claimant with fair and equitable treatment and thus 

violated the obligation to afford the investor full protection and security. The tribunal 

awarded the claimant the fair market value of the concession, which it determined to be 

approximately US$165 million. With respect to interest, the tribunal concluded that such 

interest should be compounded. The tribunal reasoned that this interest rate best reflects 

the reality of financial transactions, and best approximates the value lost by an investor. 

 In the present case, Respondent breached its obligation to provide FET and FPS. 

As a consequence, it incurred in damages and thus deprived Claimant of the possibility 

to subsequently reinvest its cash flows. Therefore, Claimant contends that the Tribunal 

should award interest on a compound basis. 

8. Conclusion on damages 

 Based on the previous considerations, in accordance to the principle of full 

compensation, Claimant requests the Tribunal to grant damages compensation as follows: 

Project Alpha: 120.621 € 

Project Beta: 123.261€ 

12 Projects: 1.427.500€ 

40 Final Projects: 765.835€ 

                                                 
185 Gotanda, p. 31. 
186 Pope & Talbot, ¶ 89. 
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Total: € 2.437.217 

 In sum, the final amount of damages requested by Claimant to this Tribunal is the 

amount of 2.437.217€, plus interests. 

ARGUMENTS REGARDING POWERS OF THE 

TRIBUNAL 

I THE TRIBUNAL HAS POWERS TO ORDER SPECIFIC 

PERFORMANCE 

 This Tribunal is empowered to order specific performance since: (1) by 

concluding the B-C BIT Respondent agreed on remedies of specific performance; (2) this 

remedy is available in international investment law; (3) there is no bar for specific 

performance; and (4) it is not inconsistent with Respondent´s sovereignty.  

1. Respondent agreed on remedies of specific 

performance by concluding the B-C BIT 

 The LCIA rules provide that the Tribunal may order specific performance. 

Regarding additional powers of the tribunal, art. 22 indicates: 

“22.1 The Arbitral Tribunal shall have the power… 

vii) to order compliance with any legal obligation, payment of compensation for 

breach of any legal obligation and specific performance of any agreement..”.187   

 The power of an arbitral tribunal to award restitution is derived from its 

jurisdiction to decide a case, but the fact that some jurisdictional instruments specifically 

grant the power to award restitution does not detract from the customary nature of this 

power.188 

  The power of an LCIA tribunal clearly extends to ordering specific performance.  

                                                 
187 LCIA Rules, art. 22.1 (vii) 
188 Sabahi, p. 63 
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 By concluding the B-C BIT both Contracting States agreed upon the possibility 

of the LCIA jurisdiction and its rules, which explicitly refer to the powers to decide to 

order specific performance. 

2. Specific performance is a remedy available in 

international investment law  

 Claimant requests the Tribunal to order Respondent provide the license for the 

Alfa Project; and to continue to pay Claimant the €0.44 FIT for 12 years.189  

 In international investment law, the concept of specific performance is relevant as 

one of the potential remedies available for violation of contracts between foreign 

investors and states.190  

 International case law indicate that tribunals are empowered to grant specific 

performance. In fact, specific performance is so widely available in legal systems that it can 

be considered as a general principle of law.191  

 In Micula v. Romania arbitration the claimant asked for restitution of the former 

legal framework governing its investment. Romania objected by arguing that the tribunal 

lacked the power to order non- pecuniary remedies. The Tribunal rejected Romania´s 

argument and stated that under ICSID Convention, the BIT and International Law it had 

the power to issue such a restitution order.192 

  In Al-Bahloul v. Tajikistan the tribunal considers that specific performance is a 

permissible remedy in international law.193  

 In the Case of Railway Buzau-Nehoiasu, the Romanian Government made a 

decision about liquidation of the shares of Buzau-Hehoias RailwayCompany, shares 

being owned by the Hungarian Commercial Bank and the Company of Bank Commerce 

of Berlin. The arbitral tribunal ruled that the Romanian Government was obliged to return 

to the name Berliner Handels-Gesellschaft 1196 shares of the limited company Romanian 

Railway Buzau Nehoiçai194. 

                                                 
189 RforA, Case File pp. 4-5. 
190 Sabahi, p. 81 
191 Schneider, p. 6 
192 Micula v. Romania para. (166-167) 
193 Al-Bahloul v. Tajikistan, ¶ 47. 
194 Case of Railway Buzau-Nehoiasu, p. 13. 
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 According to the Chorzów Factory Case, the party illegally deprived of an 

investment by a State is thus entitled, in principle, to restitutio in integrum. If that is not 

possible or practical, the State must pay monetary damages as a substitute to restitution.195 

 In Enron v. Argentina, the tribunal decided that an examination of the powers of 

international courts and tribunals to order measures concerning performance or injunction 

and of the ample practice that is available in this respect, left no doubt about the fact that 

these powers are indeed available. The Tribunal accordingly concluded that, in addition 

to declaratory powers, it had the power to order measures involving performance or 

injunction of certain acts.196 

 The Texaco v. Libya sole arbitrator on the basis of international case law and 

practice as well as of writings of scholars in international law arrives at the conclusion 

that restitutio in integrum is under the principles of international law, the normal sanction 

for non-performance of contractual obligations and that it is inapplicable only to the 

extent that restoration of the status quo ante is impossible.197 

 In Nykomb v. Latvia, at the time of the conclusion of the contract, Latvian law 

provided for a double tariff to be paid during the initial 8 years of production. However, 

that law was modified to provide for 0.75 tariff. Regarding the claim for future losses 

(from the date of the award for the remainder of the 8-year period), the Tribunal 

considered that claim to be “too uncertain and speculative to form the basis for an award 

of monetary compensation”. Instead of providing relief on this claim, the Tribunal ordered 

Latvia “to ensure the payment at the double tariff for electric power delivered under the 

Contract for the rest of the eight year period”.198 

 All of this cases clearly demonstrate the general acceptance that specific 

performance is a remedy completely available in international investment law. 

                                                 
195 Chorzów Factory Case, p. 47. 
196 Enron v. Argentina, pp. 32-34. 
197 Texaco v. Libya, ¶ 121 
198 Nykomb v. Latvia, p. 41 
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3. There is no bar to order specific performance   

 In the present scenario, there is no existing impediment or an irreversible situation. 

The solution constituted by restitutio in integrum should be discarded only in cases when 

there is absolute impossibility of specific performance, or when an irreversible situation 

has been created. This condition has been also submitted by the Texaco v. Libya 

tribunal.199 

 The ILC Articles provide that a State responsible for an internationally wrongful 

act is under an obligation to reestablish the situation which existed before the wrongful 

act was committed, provided and to the extent that restitution: (A.) is not materially 

impossible; and (B.) does not involve a burden out of all proportion to the benefit deriving 

from restitution instead of compensation.200 

 Regarding remedies, the Nykomb v. Latvia tribunal resorted to customary 

international law which it considered to be authoritatively restated in the ILC Articles.201 

A. Specific performance is not materially 

impossible 

 In the present case the remedy is not materially impossible. Material impossibility 

refers to a situation where the subject-matter of the dispute has been destroyed (for 

example, when a confiscated ship was sunk), or has irremediable deteriorated or, under 

some legal systems, has passed into the hands of a bona fide third party.202 In the present 

case, the Case File show no facts that suggest that the subject-matter of the dispute has 

been affected by any of these situations.203 

B. There is not a burden out of all proportion to 

the benefit deriving from specific performance 

instead of compensation 

                                                 
199 Texaco v. Libya, ¶ 112. 
200 ILC Articles, art. 35.  
201 Nykomb v. Latvia, p. 38 
202 Sabahi, p. 87 
203 Case File 
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 ILC Articles identifies the second bar to specific performance. The second bar 

emerges when restitution could impose a grave disproportionate burden on the respondent 

state compared to the benefit that the injured state gains from it.204 Determining whether 

a burden is disproportionate or not is based on considerations of equity and 

reasonableness.205 

 In the present case the requested specific performance is not a burden out of all 

proportion in relation to the amount of monetary damages alternatively payable. Actually, 

this tribunal should analyze the convenience of the maintenance of the 0.44 FIT for 12 

years instead of payment of every lost suffered, which could produce a deeper negative 

economic impact for Respondent. 

4. Request for specific performance is not 

inconsistent with Respondent´s sovereignty  

 Respondent cannot asks the Tribunal to deny Claimant’s request for specific 

performance, arguing that specific performance is wholly inconsistent with Respondent’s 

sovereignty.206 

 By concluding a BIT, a sovereign agrees to subject itself and decisions that are 

made in its public power to the private law regime of international arbitration.207 

Respondent subjected itself to the arbitral tribunal decision regarding remedies on this 

dispute by virtue of art. 8 of the BIT. In this sense, the aforementioned article foresees 

that the arbitral awards shall be final and binding on both parties. 

 Juridical restitution is not inconsistent with Respondent’s sovereignty. The term 

“juridical restitution” requires or involves the modification of the legal situation either 

within the legal system of the responsible State or in its legal relations with the injured 

State. Such cases include the annulment or amendment of a constitutional or legislative 

provision enacted in violation of a rule of international law, the rescinding or 

reconsideration of an administrative or judicial measure unlawfully adopted in respect of 

                                                 
204 ILC Articles, art. 35 
205 Sabahi, p. 89 
206 RtoRforA, Case File p. 10. 
207 Blane, p. 482. 
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the person or property of a foreigner or a requirement that steps be taken for the 

termination of a treaty.208 

 Specific performance is a remedy that is available, since it is foreseen in the LCIA 

rules, it is available in international investment law; there is no bar for specific 

performance; and it is not inconsistent with Respondent´s sovereignty.  

II IN THE ALTERNATIVE, THE TRIBUNAL HAS POWERS TO 

ORDER PAYMENT OF DAMAGES 

 In the alternative of a remedy of specific performance, Claimant requests the 

Tribunal to order Respondent to pay € 2.437.217 plus interests to Claimant as 

compensation for damages. As indicated in Chorzów Factory case209 and in Texaco v. 

Libya,210monetary damages are subsidiary remedies. 

 Respondent must pay damages to Claimant for its losses, which Claimant 

calculates would equal approximately €2.1 million over the 12 years during which the 

tariff should have remained unchanged, as demonstrated in Arguments regarding the 

valuation of damages of this memorial. 

PRAYERS FOR RELIEF  

 

Claimant requests the Tribunal to: 

 1. Find that is has jurisdiction to grant an award in these arbitration proceedings. 

2. Declare that Respondent breached the FET and FPS standards contained in Art. 2 (2) 

of the B-C- BIT. 

3. Order Respondent:  

3.1) To grant the Alfa Project a license under the LRE with a € 0.44 -in tariff as of 25 

August 2010; and  

                                                 
208 ILC Articles commentary. 
209 Chorzów Factory Case, p. 47. 
210 Texaco v. Libya, p. 48. 
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3.2)  To repeal the amendment to Article 4 of the LRE or to continue to pay Claimant 

the €0.44 FIT for 12 years. 

4. In the alternative to its third claim, order Respondent to pay € 2.437.217 plus interests 

to Claimant as compensation for damages. 

5. Find that Claimant is entitled to restitution by Respondent of all costs related to these 

proceedings. 


