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STATEMENT OF FACTS 

1. Vasiuki LLC (‘Vasiuki’) is a legal entity incorporated under the laws of the Federal 

Republic of Cogitatia (‘Cogitatia’) and Claimant in the present dispute. Respondent is the 

Republic of Barancasia.  

2. In 1998, Cogitatia and Respondent concluded the BIT. The BIT entered into force in 2002.  

3. On 1 May 2004, Both Cogitatia and Respondent joined the EU, whereby Respondent 

concluded all its Intra-EU BITs to be obsolete. It adopted internal Resolution to formally 

resolve to terminate all its Intra-EU BITs on 11 December 2006. 

4. On 29 June 2007, Respondent notified Cogitatia of its intention to terminate the BIT. 

Cogitatia confirmed the receipt of notification on 28 September 2007. 

5. Stimulated by Respondent’s endeavor to meet EU climate and energy targets, Claimant 

launched its first solar project in Respondent’s territory, called Alfa in May 2009. Alfa 

became operational on 1 January 2009, however suffered heavy loss. Respondent’s 

proposed LRE provided some hope for Alfa to survive. 

6. In May 2010, Respondent enacted LRE, aimed at the development of renewable energy 

sources until the renewable energy usage achieves no less than 20 percent out of 

Respondent’s gross consumption of energy. LRE guaranteed 12 years duration fix feed-in 

tariff to existing and new photovoltaic capacity upon obtaining license from BEA. BEA 

announced €0.44/kWh as the fix feed-in tariff on 1 July 2010. 

7. Based on this regime for renewable energy, Claimant expanded its photovoltaic 

investments in Respondent’s territory to commence Beta and 12 more photovoltaic 

projects using a new technology. On 25 August 2010, Claimant’s application for a license 

for Alfa was rejected even when the wording of the provision refers to the term ‘existing’ 

capacity. On the other hand, the license for Beta was granted on the same date. 

8. Beta became operational on 30 January 2011, while Claimant’s 12 remaining projects 

received their license on 1 July 2012, thereby permitting Claimant to invest in necessary 

equipment and commence construction.  

9. In November 2012, Respondent, whereby Claimant was under no awareness, conducted 

a private hearing in the BEA by inviting only certain representatives of industry and certain 
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stakeholder groups. On 3 January 2013, Respondent amended Article 4 of LRE which 

resorted the 12 years warranted €0.44/kWh fix feed-in tariff to be subjected to annual 

review. BEA subsequently reviewed and adjusted the feed-in tariff, imposing a draconian 

reduction to the tariff of €0.15/kWh, with retroactive effect as of 1 January 2013. 

10. The rejection of license for Alfa, followed by the amendment of Article 4 of LRE, deprived 

Claimant of its rights. Consequently, Claimant commenced arbitral proceedings before 

LCIA pursuant to Article 2.2.d. of the BIT.   
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SUMMARY OF ARGUMENTS 

1. JURISDICTION. This Tribunal possesses jurisdiction over the present proceeding. First, 

the photovoltaic projects which include land plots, technology equipment, and licenses, 

fall under the term ‘investment’ within Article 1 of the BIT. Second, Claimant as a legal 

entity under Cogitatia’s law is investor within the ambit of Article 2 of the BIT. Third, the 

BIT is still enforceable because the wording of Article 13 of the BIT, if read in accordance 

with Article 31 of VCLT, does not enable early termination, and the BIT does not cover 

the same subject matter nor is it incompatible with EU law to make it obsolete. In any 

event, the exemption whereby consent is rendered to pursue early termination is not met 

and Respondent had not completed the termination procedure, if ruled possible by this 

Tribunal, under Article 67 of VCLT.  

2. MERITS. Shall this Tribunal finds that it has jurisdiction and rules on the merits of the 

case, Claimant submits that, first, Respondent violated the Fair and Equitable Treatment 

granted under Article 2.2 of the BIT. Respondent acted arbitrarily by rejecting the license 

for Alfa regardless of its possibility based on the plain reading of Article 5 of LRE. 

Respondent also infringed Claimant’s legitimate expectation generated by Article 4 of 

LRE and the determination of the fix feed-in tariff by BEA. Further, Respondent acted 

non-transparently by not notifying Claimant as concerned stakeholders of the amendment 

plan prior to the private hearing. By doing so, Respondent acted in bad faith. Second, 

Respondent action cannot be excluded either under essential security interest clause or 

Article 25 of ARSIWA since the amendment was not the only measure, there was no grave 

and imminent peril toward Respondent’s essential interests, Respondent’s action seriously 

impaired Cogitatia’s interest and Respondent contributed to the contended situation. Third, 

Respondent must be ordered to rescind the amendment of Article 4 of LRE since such 

restitution is considered as the best remedy to be prioritized under international law. In any 

event, Respondent shall compensate Claimant for breach of the BIT standard in an amount 

equal to €2.1 million.  
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ARGUMENTS ON JURISDICTION 

I. THIS TRIBUNAL POSSESSES JURISDICTION OVER THE PRESENT DISPUTE 

AND CLAIMANT’S ASSERTION IS ADMISSIBLE 

1. This Tribunal has jurisdiction over this case as (A) the photovoltaic projects fall under the 

term ‘investment’ within the BIT, (B) Claimant is an investor under the ambit of the BIT 

and (C) the BIT is still enforceable. 

2. On 15 November 2006, Respondent announced its intention to terminate its Intra-EU BITs 

due to its admission to the EU on 1 May 2004.1 Accomplishing its intention, Respondent 

notified Cogitatia of its meaning to terminate the BIT on 29 June 2007.2 Cogitatia, by its 

reply on 28 September 2007, confirmed the receipt yet did not granted any consent,3 

accordingly the termination did not occur.   

A. The photovoltaic projects are ‘investment’ within the meaning of the BIT 

3. Claimant’s 14 photovoltaic projects consist of land plots, technology equipment, and 

licenses. Under Article 1 of the BIT, the term ‘investment’ is defined to include every kind 

of asset, though not exclusively comprising movable and immovable property, shares, 

claims to money or to performance, intellectual property rights, and any right conferred by 

law.4 Thus, it is palpable that Claimant’s ownership of land will be classified as immovable 

property with the technology equipment as movable property, whilst the licenses fall under 

the conferred right by the law in Respondent’s territory. Consequently, the Projects 

constitute as investment pursuant to Article 1 of the BIT. 

B. Claimant is an investor in Respondent’s territory      

4. Claimant’s status as investor in Respondent’s territory is well-defined. Stipulated in Article 

2 of the BIT, the term ‘investor’ means any natural or legal person which is recognized by 

either contracting party.5 Claimant is a limited liability company incorporated under the 

                                                           
1 Facts, ¶¶5-6. 
2 Annex No. 7.1. 
3 Annex No. 7.2. 
4 Annex No.1, Article 1. 
5 Annex No.1, Article 2.  
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laws of Cogitatia in 2002.6 Henceforth, Claimant constitutes as investor pursuant to Article 

2 of the BIT.    

C. The BIT is still enforceable to this date 

5. Respondent contends that as a result of its accession to the EU, the BIT had become 

obsolete and thus had been terminated, however Claimant contends otherwise. As a matter 

of public international law, a treaty can only be terminated in accordance with its own terms 

or the circumstances set out in the VCLT.7 Therefore, the BIT is still enforceable because 

(1) the BIT does not provide possibility for termination before its initial 10 years period, 

(2) the exemption under VCLT is not fulfilled by Respondent, and (3) accession to EU does 

not make the BIT obsolete.   

1. The BIT does not provide possibility for termination before its initial 10 

years period   

6. Respondent cannot contend to have validly terminated the BIT since the BIT itself does not 

enable Respondent to do so. Article 13.2 of the BIT, denotes in full:  

“This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.”8 (Emphasis added) 

7. Under international law, a treaty must be interpreted in good faith in accordance with its 

plain and ordinary meaning and in light of its object and purpose.9 The wordings of the 

abovementioned Article stress that the notice of termination can only be issued after the 10 

years initial term which lapses on 1 August 2012, counting from the date of the BIT came 

into force. Hence, the termination of the BIT as contended by Respondent shall be void. 

 

 

 

                                                           
6 Facts, ¶3. 
7 VCLT, Article 42; see also, Fitzmaurice, p. 35. 
8 Annex No.1, Article 13.2. 
9 VCLT, Article 31. 
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2. The Exemption under VCLT is not fulfilled by Respondent 

8. As specified in VCLT, early termination of a treaty is only possible if, amongst others, both 

parties consent to the termination.10  Nonetheless, Claimant submits that no consent is 

rendered by Cogitatia. 

9. It is an established practice of the early termination of all the intra-EU BITs that consent is 

the only way to pursue such termination. Claimant evokes the ‘Entry into Force, Duration 

and Termination’ clause of all the already terminated intra-EU BITs11 which reads as 

follow: 

“This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.” (Emphasis added) 

10. Affirmatively, all of those BITs have exactly similar terms of termination with the BIT in 

the present case, in which their terminations that took place before the expiration date were 

wholly made available by consent from both parties. As opined by ILC, it is highly 

necessary, under international law, to have all parties’ consent in order to terminate a treaty 

otherwise than under its provision.12 In this juncture, Cogitatia never consented to the BIT 

termination either expressly or impliedly. Cogitatia’s confirmation of notification of 

termination on 28 September 2007,13 only served as a confirmation of such receipt without 

any intention to grant consent for the termination.  

11. Since Cogitatia did not receive any further instrument declaring the BIT termination from 

Respondent, which is the procedure required under Article 67 of VCLT,14 and 

acknowledged as CIL by ICJ in Gabcikovo-Nagymaros,15 it could not even be presumed 

that Cogitatia’s silence on such matter was an estoppel, recalling the uncompleted 

termination procedure carried by Respondent.      

 

                                                           
10 VCLT, Article 54.B. 
11 Czech Republic-Ireland BIT, Article 13; Czech Republic-Italy BIT, Article 12; Czech Republic-Malta BIT, 

Article 12; Czech Republic-Denmark BIT, Article 16. 
12 Dörr, et al, p. 958. 
13 Annex No. 7.2. 
14 VCLT, Article 67; see also, Dörr, et al, p. 1167; Villiger, p. 841. 
15 Gabcikovo-Nagymaros ¶109. 
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3. Accession to EU does not make the BIT obsolete 

12. Respondent contends that both Respondent and Claimant’s accession to the EU had made 

the BIT obsolete. However, it is Claimant’s argument that accession to EU did not make 

the BIT obsolete since (i) the BIT and EU law do not cover the same subject matter and (ii) 

they are instead complementary.  

13. As a matter of public international law, a treaty shall only be considered as terminated if 

all the parties to it conclude a later treaty relating to the same subject-matter and the 

provisions of the later treaty are so far incompatible with those of the earlier one.16 

i. The BIT and EU law do not cover the same subject matter 

14. With regard to the first test, Respondent would have to prove that both the BIT and EU law 

encompass similar matter under strict interpretation,17 in order to conclude that EU law 

supersedes the BIT. Whilst it is unarguable that both treaties deal with intra-EU cross-

border investment and investor,18 they differ by nature and practice. In Eastern Sugar, the 

tribunal denoted explicitly that the distinction among the two lies in several points which 

are not entirely covered by EU law, inter alia, the FET clause, full protection and security, 

as well as the arbitration clause,19 the notion which was strongly espoused by the Tribunal 

in Eureko.20 

15. To put it in practice, the denial of Project Alfa concurrently with other similar projects 

invested by other investors prior to the enactment of LRE is debatably non-discriminatory, 

a protection granted under EU law.21 Nonetheless it indubitably violates the FET clause 

under the BIT without prejudice to the fact that it does not indicate the incompatibility 

between the two, a matter which will be addressed under the second test in Article 59 of 

VCLT.  

16. The aforementioned scenario projects that a law can be non-discriminatory while still not 

adhering to the FET standard if the law applies to all investors regardless of the 

                                                           
16 VCLT, Article 59. 
17 Waldock, p. 76; see also, Eureko, ¶242. 
18 Eastern Sugar Partial Award, ¶160. 
19 Eastern Sugar Partial Award, ¶165. 
20 Eureko, ¶¶248-64. 
21 TFEU, Article 54-5.  
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circumstances.22 This leads to the conclusion that the BIT basically governs broader 

protection for investors compared to those granted under the EU law. Hence, it cannot be 

assumed that the Parties intended that a right so central to the purpose of the BIT would be 

displaced by the narrower and more loosely defined rights accorded by EU law,23 which 

leads to the non-fulfillment of the first test. 

ii. The BIT and EU law are not incompatible        

17. Meanwhile, the second test is borne out by assessing whether the provisions of the later 

treaty are ‘so far incompatible with those of the earlier one that the two treaties are not 

capable of being applied at the same time’.24 The tribunal in Eastern Sugar, which 

determined the applicability of the 1991 Netherlands-Czech Republic BIT, went on further 

to say the following: 

“If the EU Treaty gives more rights than does the BIT, then all EU parties, including 

the Netherlands and Dutch investors, may claim those rights. If the BIT gives rights to 

the Netherlands and to Dutch investors that it does not give other EU countries and 

investor, it will be for those other countries and investors to claim their equal rights. 

But the fact that these rights are unequal does not make them incompatible.”25 

(Emphasis added)  

  

18. As provided above that both EU law and the BIT do not cover the same subject matter, it 

is less likely to presume their incompatibility. Instead, the rights to FET,26 to full protection 

and security,27 and to protection against expropriation28 at least, extend beyond the 

protection afforded by EU law and there is no reason why those rights should not be 

fulfilled and upheld in addition to the rights protected by EU law.29 This emphasizes their 

complementary nature. 

19. In furtherance, it is a fact that Article 207 of TFEU mandates the implementation of 

common commercial policy in foreign direct investment field, particularly in the 

                                                           
22 Eureko, ¶250; Eastern Sugar Partial Award, ¶¶164-9. 
23 Eureko, ¶252. 
24 Eureko, ¶241. 
25 Eastern Sugar Partial Award, ¶170. 
26 Annex No. 1, Article 2-3. 
27 Annex No. 1, Article 2. 
28 Annex No. 1, Article 5. 
29 Eastern Sugar Partial Award, ¶263. 
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determination of tariff subsidies to investors among EU member states,30 however none of 

the wording necessitates the termination of intra-EU BITs, even when such conflict arises.   

20. Shall Respondent contends that the arbitration clause in Article 8 of the BIT is a tangible 

evidence of such incompatibility, Claimant submits that such argument is misconceived.  

The exclusive jurisdiction of ECJ provided in Article 272 of TFEU is not similar to saying 

that there is incompatibility among EU law and the BIT, because Claimant’s right arising 

from the BIT arbitration clause is, in fact, the best guarantee that its investment will be 

protected against undue infringement by Respondent, something which is not warranted by 

EU law. As ruled in Binder, the fact that, when there is a BIT, the national remedy and/or 

ECJ jurisdiction is replaced and supplemented by an international arbitration does not 

involve any discrimination and is not otherwise incompatible with the EC rules and 

principles.31 

21. Nor does the arbitration clause infringe the principle of mutual trust into State court systems 

among EU countries. This notion is well-established under the Brussels Regulation which 

verifies the exclusion of arbitration from its ambit,32 hence signifying the absence of EU 

prohibition in regards to arbitration. 

22. To sum up, the fact that the BIT establishes extensive legal rights and duties that are neither 

duplicated in EU law nor incompatible with EU law, will be an adequately sufficient base 

to invalidate Respondent’s contention on the BIT termination. This, too, indicates that no 

intention that EU law should entirely displace the BIT can be inferred. As the BIT and EU 

law are not similar in the least, they are not incompatible and are in fact complementary. 

Therefore, this Tribunal’s jurisdiction as granted under Article 8 of the BIT will remain in 

place because the BIT is still enforced to this date.  

                                                           
30 TFEU, Article 207. 
31 Binder, ¶65. 
32 Brussels Regulation, Article 1.2. 
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ARGUMENTS ON THE MERITS 

II. RESPONDENT FAILED TO ACCORD FET UNDER ARTICLE 2.2 OF THE BIT 

23. Claimant submits that, in implementing its Law on Renewable Energy, Respondent has 

violated FET by: (A) acting arbitrarily (B) acting non-transparently, and (C) failing to 

protect Claimant’s legitimate expectations.  

24. Article 2.2 of the BIT stipulates that: 

“Investments of each Party shall, at all times, be accorded fair and equitable treatment 

and shall enjoy full protection and security in the territory of the other party.”33 

(Emphasis added) 

25. Under international law, a treaty must be initially interpreted based on its plain and ordinary 

meaning.34 Since the FET clause of the BIT does not specify the thresholds required to 

constitute its fulfillment, the FET standards shall consequently be defined broadly in 

accordance with the object and purpose of the BIT.35    

26. The BIT addresses its object and purpose as to develop economic cooperation, to maintain 

favorable conditions, and to protect the investments of either contracting party.36 Logically, 

the revocation of a promised arrangement granted by law will neither maintain that 

favorable conditions nor protect the investments any longer. Therefore, Respondent’s 

measure has deviated from the object and purpose of the BIT.   

27. Based on the above argument, it is Claimant’s assertion that MST standard is unfeasible 

and broad standard shall be applicable in finding the breach of FET. In furtherance, as the 

FET standards are formed alternatively,37 Claimant is in no need to prove that Respondent 

had breached the entire elements to hold it liable.   

A. Respondent acted arbitrarily by imposing unreasonable measure towards 

Claimant 

28. Respondent’s action was arbitrary because it imposed unreasonable measure in respect of 

Project Alfa. As explained in Schreuer, the terms ‘arbitrary’, ‘unjustified’, and 

                                                           
33 Annex No. 1, Article 2.2.  
34 MTD, ¶112; see also, VCLT, Article 31.1. 
35 VCLT, Article 31.1. 
36 Annex No. 1. 
37 OECD, Fair and Equitable Treatment, p. 40. 
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‘unreasonable’ are used interchangeably as determinative factors in the compliance of FET 

standard.38  

29. Some Tribunals39 defined arbitrariness in the context of FET by referring to its ordinary 

meaning, which is an action that “depends on individual discretion […] founded on 

prejudice or preference rather than on reason or fact”,40 and therefore affecting the 

investments of other nationals.41 Further, there needs to be appropriate correlation between 

the nature of the measure and the way it is implemented.42 

30. In the present case, there were no rational arguments to explain Respondent’s decision to 

deny Project Alfa, as the regulation specifically allows the existing project to obtain license. 

It is stated in Article 5 of LRE,43 which is also supported by Article 3 of the Regulation on 

the Support of Photovoltaic Sector44 – for the entitlement of feed-in tariff, that: 

“Existing capacity of electricity production from renewable energy […] may be 

developed or […] maybe installed […]”. (Emphasis added) 

31. The aforementioned provision specifically refers to the word ‘existing’, which has an 

obvious meaning that the Regulation can be applicable to projects constructed prior to LRE 

enactment. Respondent is supposedly not interpreting the provision differently than what 

the wording says. Instead, it arbitrarily denied the applicability of LRE to Project Alfa 

which automatically repudiated its right over the €0.44/kWh tariff set under the law.45  

32. Henceforth, Claimant asserts that Respondent’s action is unreasonable and inconsistent 

with its national Regulation, which leads to the existence of arbitrariness. 

 

 

 

                                                           
38 Newcombe and Paradell, p. 303. 
39 Lauder Final Award, ¶221; CMS, ¶291. 
40 Siemens, ¶319; Black’s Law Dictionary (7th ed. 1999), p. 1537. 
41 LG&E Liability Decision, ¶158. 
42 AES, ¶¶103.7-103.9. 
43 Annex No. 2, Article 5. 
44 Annex No. 3, Article 3. 
45 Facts, ¶22. 
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B. Respondent acted non-transparently by failing to provide adequate due 

process 

33. Claimant contends that Respondent’s action in amending Article 4 of LRE was classified 

as non-transparent since it did not conduct proper due process. In this case, Claimant as a 

highly impacted investor should have been granted its right over public disclosure. 

34. In Metalclad,46 the tribunal explained that the failure to ensure a transparent and predictable 

legal framework to foreign investors would demonstrate a lack of orderly process, thereby 

obliging the host State to grant and maintain a stable and predictable legal framework to 

fulfill the expectations of foreign investors.47 Investor’s lack of opportunity to express its 

concern on the regulation enacted by host State may also lead to a breach of due process.48 

35. If laws and other binding resources are to be imposed upon foreign investors by a host 

State, governments have an obligation to provide foreign investors an opportunity, in any 

case, to comment on the changes before they are implemented. Failure to notify such 

changes and to allow foreign investors to comments will result in the breach the FET 

standard.49 

36. At the time of Article 4 amendment, Claimant had substantial investments in Respondent’s 

territory. Further, it expected to bring additional developments of comparable size to the 

projects every two years during the twelve-years duration.50 Thus, Claimant should have 

been given its rights, at the least, to comment and give considerations in the amendment 

process. This is due to the reason that such amendment would cause a massive impact 

toward Claimant’s investment.51  

37. Nonetheless, Claimant received no invitation as a stakeholder to present testimony in the 

private hearing, neither did it get a chance to make comments to the new amendment.52 By 

doing so, Claimant submits that Respondent has clearly infringed the transparency 

requirement under the FET standards.53  

                                                           
46 Metalclad, ¶99. 
47 LG&E Liability Decision, ¶131. 
48 Metalclad, ¶91. 
49 Newcombe and Paradell, p. 292. 
50 Expert Report Prof. Kovič, ¶11. 
51 Expert Report Prof. Kovič, ¶10. 
52 PO. 3, p. 62. 
53 Tecmed, ¶¶162-4; Petrobart Ltd., p. 25. 
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C.  Respondent failed to protect Claimant’s legitimate expectation  

38. When making the investment, claimant relied on the expectation made by Respondent. As 

a matter of law, the nature of investor’s expectations needs to be based on the conditions at 

the time of the investment.54 Schreuer supposed that protection of legitimate expectation is 

a core element of FET in arbitral process.55 

39. The scope of legitimate expectations under FET is bound by not revoking any preexisting 

decisions arbitrarily to protect investors from any legislative changes.56 Violating such 

concept would be contrary to the law, since it will lead to a breach of expectation.57 

Consequently, it results in an infringement of the FET standards that are specifically made 

to attract foreign investors.58 

40. In this case, Claimant expected that its projects would be given 0.44/kWh fix feed-in tariff 

based on the LRE for the period of 12 years.59 However, Respondent unexpectedly 

amended Article 4 of the LRE by lowering the feed-in tariff and applying such amendment 

retroactively,60 before the lapse of the promised 12 years period. Hence, Claimant contends 

that Respondent had breached the legitimate expectation as an initial term relied upon by 

Claimant to commence and develop its investments in Respondent’s territory.  

41. Admittedly, Respondent possesses the discretion and sovereignty to change its policies, 

however it needs to consider its obligation under international law, especially when 

legitimate expectation has been generated. With regard to CIL, a standard of violation exists 

when Respondent infringes the expectation of investors who logically act according to it.61 

42. As an alternative, the conduct of host State to modify the agreement requires them to make 

either restitution or full payments of compensation to create balance of interests of both 

parties.62 Within this case, Claimant asserts that Respondent has infringed Claimant’s 

legitimate expectation and thus requires it to revoke its amendment or otherwise 

compensate in an amount which will further be addressed in this Memorial. 

                                                           
54 LG&E Liability Decision, ¶130; BG Group Final Award, ¶298; Enron, ¶262. 
55 Dolzer & Schreuer, pp. 134-135; LG&E Liability Decision, ¶127. 
56 Tecmed Award, ¶154; National Grid, ¶173. 
57 Stephan Schill, p. 602, ¶1.   
58 Eureko Partial Award, ¶232. 
59 Request for Arbitration, p. 4. 
60 Facts, ¶35. 
61 Asqari, p. 1908. 
62 Loc.cit, p. 1917. 
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43. Summing up, since all of those thresholds are in no need to be fulfilled cumulatively, 

establishing Respondent’s breach over one test is sufficient to deem its violation of FET. 

Therefore, the loss suffered by Claimant and its unfairness act towards Claimant’s 

investment are adequate to declare a breach of FET clause,63 as contained in Article 2.2 of 

the BIT. 

                                                           
63 LG&E Liability Decision, ¶133. 
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III. DEFENSE OF NECESSITY CANNOT JUSTIFY RESPONDENT’S LRE 

AMENDMENT 

44. Claimant submits that Respondent’s action to amend Article 4 of LRE cannot be exempted 

based on the necessity principle. This is due to (A) Respondent’s wrongful invocation of 

Article 11 of the BIT, and (B) its failure to fulfill the elements of necessity under CIL 

A. Article 11 of the BIT does not exempt Respondent’s action 

45. Respondent has two grounds to exempt their liabilities. It can be either through essential 

security interests clause provided under Article 11 of the BIT or state necessity defense 

under Article 25 of CIL. Essential security clause in the BIT and necessity under CIL are 

two dissimilar grounds that operate differently.64 Under CMS Annulment, the tribunal had 

to first examine whether there was exclusion under the BIT, and if it did not exist, then the 

tribunal should assess whether necessity can exempt contracting States’ liability under 

CIL.65 

46. As a contracting state, Respondent has an obligation to ensure investors’ protection and 

comply with the BIT provisions. Under Article 11, this obligation does not preclude States 

to apply measures that are necessary for their essential interest in conformity with the 

maintenance of international peace or security.66 Shall Respondent bases its amendment to 

be justifiable based on the invocation of Article 11,67 it is Claimant’s argument that this 

provision is misapplied, as (1) it is a non self-judging provision, thus it cannot be interpreted 

unilaterally, (2) Respondent’s pre-amendment situation cannot be classified under the 

scope of Article 11 of the BIT due to its limited applicability. 

1. Article 11 of the BIT has no self-judging character 

47. Article 11 of the BIT is the only clause provided to exempt Contracting States liabilities.68 

In order to adopt this provision unilaterally, it needs to be a self-judging provision,69 which 

is only the case where an explicit statement that the state is the only judge to determine the 

legality of its invocation exists.70 As a matter of practices, the wordings of ‘it determines’, 

                                                           
64 Sempra, ¶208. 
65 CMS Annulment, ¶134. 
66 Annex No. 1, Article 11. 
67 El Paso Award, ¶¶609-10. 
68 Newcombe and Paradell, pp. 489-490. 
69 Schill, p. 68. 
70 Muchlinski, The Issue of National Security, p. 69; see also, Nicaragua, ¶222. 
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‘it considers’, or ‘state considers’ must be expressly stipulated within the provision to 

consider it as a self-judging provision.71  

48. Further, the message conveying its self-judging character must be equivocal. 72 In Article 

11 of USA – Argentina BIT 1991, even with the existence of the wording ‘its own essential 

interest’, self-judging provision is not applicable as ruled by the tribunal due to its lack of 

equivocal language. 73  

49. Article 11 of the BIT does not indicate any implied or even expressed wordings referring 

it to possess self-judging character.74 Therefore, Respondent has no right to invoke Article 

11 of the BIT based on its own discretion, especially for its own benefits.  

2. Respondent’s situation cannot be classified under the scope of Article 11 

50. As the only applicable exemption clause within the BIT, Article 11 cannot be invoked by 

Respondent since its action does not fall within the scope provided by such clause. Article 

11 has clearly stipulated that an exemption of liabilities may only arise with respect to the 

maintenance of international peace and security.75 

51. The term of ‘international peace or security’ is defined in the UN Charter.76 Thus, in order 

for Respondent to invoke Article 11, the wording shall be interpreted within the context of 

UN Charter,77 which requires the existence of threat toward ‘universal peace’ instead of 

merely ‘domestic’ or ‘national’ security interest.78  

52. Taking into account the Argentinian cases,79 USA – Argentina BIT 1991 provides bigger 

scope than the existing BIT.80 The essential security interests clause in that BIT generates 

possible exemption if Argentina’s essential security interests are harmed. Nonetheless, the 

threshold is extremely high as even in the situation of Argentina’s 1997 crisis, the tribunal 

in CMS still rejected Argentina’s excuse based on the essential security interests clause. 

                                                           
71 USA – Russia BIT, Article 8; Mutual Assistance Convention, Article 2.C. 
72 Muchlinski, The Oxford Handbook of International Investment Law, p. 504. 
73 CMS, ¶¶370-3; Sempra, ¶157. 
74 Annex No. 1, Article 11. 
75 Annex No. 1, Article 11. 
76 UN Charter, Article 1.1. 
77 VCLT, Article 31. 
78 Simma, p. 110. 
79 CMS, ¶373; Sempra, ¶373-4. 
80 USA – Argentina BIT, Article 11. 
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This was due to the fact that public order and social unrest could still be handled even in 

the situation of financial crisis.81  

53. In the case at hand, there was even no record of violence in the country occurring from the 

pre-amendment situation.82 Further, no correlation is stated in the facts that such situation 

would deprive the maintenance of international peace or any relation with possible threat 

towards international community. Accordingly, Article 11 is not applicable within this 

present case. 

B. Respondent cannot rely on necessity under CIL to exempt from its liabilities 

54. Pursuant to Enron83 and LG&E84, the tribunal has to take into account Article 25 of 

ARSIWA as it sets out the elements of necessity defense under CIL. Respondent’s 

invocation of state necessity must fulfill the requirement stipulated, inter alia:85 

“1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that State 

unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave 

and imminent peril; and 

(b) does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking 

necessity; or  

(b) the State has contributed to the situation of necessity.” (Emphasis added) 

 

55. For necessity defense to be justifiable and to prevent arbitrary use of state necessity clause, 

the elements above must have been cumulatively fulfilled.86  

56. Due to the high threshold set to invoke State necessity, Respondent’s wrongfulness cannot 

be excluded by virtue of the necessity principle as (1) LRE’s amendment was not the only 

way available for Respondent, (2) there was no grave and imminent peril towards 

                                                           
81 CMS, ¶¶348-73. 
82 PO. 2, ¶17. 
83 Enron, ¶303. 
84 LG&E Decision on Liability, ¶245. 
85 ARSIWA, Article 25.  
86 Gabcikovo-Nagymaros, ¶51. 
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Respondent’s essential interests (3) Respondent’s measures seriously impaired Cogitatia’s 

interest, and (4) Respondent had contributed to the situation. 

1. Amendment of LRE was not the only way that Respondent could have 

taken 

57. This test requires the amendment of the LRE to be the only way for Respondent to remedy 

the situation.87 In assessing the existence of necessity, a determination of whether there are 

choices applicable to such circumstances, is necessary.88 This is in line with the tribunal’s 

rationale in CMS, emphasizing that if there are alternatives ways to remedy the situation 

then state cannot exempt their liabilities, as costs or convenience are not the relevant points 

to be taken into account.89  

58. Respondent argues that the LRE amendment is the only available solution to protect public 

purposes.90 Moreover, Respondent contends that they cannot borrow EU’s money to pay 

the guarantee feed-in tariff because it would exceed EU’s mandated borrowing limits.91 

However, by amending LRE, Respondent forecloses other alternatives. 

59. This Tribunal shall perceive that it is still possible for Respondent to enact the amendment 

of LRE but not apply it retroactively,92 hence it would not result in damages towards 

previous investors that have been guaranteed the €0.44/kWh fixed feed-in tariff. On the 

other way, Respondent can also deny the 7000 new licenses applicants if it is not possible 

to connect the 7000 new electricity grid.93 However, they has already accepted 6000 

applicants.94 In addition, Respondent could also borrow substantial sum from IMF to 

prevent what-they-so-term as ‘possible crisis’, if after IMF examination, would actually 

lead to crisis.95 This preemptive measure has ever been conducted by Ireland,96 and further 

accompanied by Indonesia,97 and Greece98 for crisis restructuring. 

                                                           
87 Sempra, ¶347. 
88 Enron, ¶309. 
89 CMS, ¶324. 
90 Facts, ¶¶28-9. 
91 Facts, ¶30. 
92 El-Paso, ¶364. 
93 Facts, ¶29. 
94 PO. 2, ¶13. 
95 Vaubel, p. 292. 
96 Clarke, p. 3. 
97 Enoch, p. 30. 
98 Monastriotis, p. 51. 
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60. Based on the arguments above, there are still other alternatives measures that can be taken 

by Respondent in this situation. Accordingly, it has failed the first criteria, which is 

sufficient to nullify any necessity argument contended by Respondent.  

2. There was no grave and imminent peril towards Respondent’s essential 

interest  

61. In order for the situation to be grave and imminent, the condition must have been out of 

control or unmanageable.99 As affirmed by CMS, this unmanageable situation is assessed 

through the occurrence of total economic and social collapse in a state,100 which is not the 

case here. The fact whereby several alternative measures are still available, denotes its 

manageable situation to tackle any issue.101 

62. Respondent might further argue that the exaggerating applications would lead to financial 

crisis, nonetheless it did not happen yet. Even in a situation where there was obvious 

possibility that businesses could not continue as for Argentina’s crisis, the tribunal still 

rejected the argument claiming the existence of grave and imminent peril that might justify 

the policy of enacting new fiscal policy to stabilize Argentina's economy. This was due to 

the fact that the existence and independence of Argentina as a State would not be harmed 

by the financial crisis.102  

63. In the present case, no crisis occurred and a conceivable crisis cannot amount into bigger 

threat than the crisis itself as no economic and social collapse has taken place. Therefore, 

Claimant submits that Respondent LRE’s amendment could not be justified on the ground 

of grave and imminent peril existence.103 

3. Respondent LRE’s amendment seriously impaired Cogitatia’s interests 

64. Claimant contends that Respondent’s amendment impaired Cogitatia’s interests. 

Cogitatia’s interests in the conclusion of the BIT with Respondent are to render reciprocal 

protection particularly for investors of both parties, a measure followed by promoting the 

growth of businesses and investments among the two.104 Conversely, Respondent’s LRE 

                                                           
99 Sempra, ¶349. 
100 CMS, ¶355. 
101 Supra, Argument B.1; Sempra, ¶¶349-50. 
102 Sempra, ¶348. 
103 ARSIWA, Article 25. 
104 Annex No.1. 
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amendment impaired Claimant’s interest as the beneficiaries of the investment treaty. 

Therefore, such deviation of the objectives of the BIT caused harm toward Cogitatia as a 

state.   

4. Respondent’s sole creation of the laws contributed to its pre-amendment 

situation 

65. Despite all the criterions of necessity defense have not been met by Respondent, 

Respondent itself is the one that contributes to its pre-amendment situation. Under 

ARSIWA, states cannot invoke necessity to exempt its liabilities if it has contribution 

towards the situation.105 While there may exist external factors contributing to the relevant 

the situation of necessity, the tribunal in Enron ruled that even a little contribution made by 

states to the situation of necessity cannot amount into exemption of liability.106 

66. Respondent may contemplate that the swift technology development had made it 

impossible for Respondent to keep subsidizing the €0.44/kWh fixed feed-in tariff,107 

recalling the other 7000 new applicants for the renewable energy projects. However, it is 

Respondent’s negligence of creating a regulation without decent calculation and 

consideration that contributed to the arising numbers of investors.  

67. Technological advancement is developed without limitation in this globalization era, 

therefore it is not appropriate for Respondent to damage Claimant’s investment through its 

sole failure to calculate possible technological development within the next 12 years. 

68. Moreover, Respondent had also failed to conduct proper due diligence by failing to refer 

its state’s aid regulation to EU.108 If Respondent requested EU’s review before the 

Regulation entered into force, this prior situation would not have occurred.109 Such 

discretion is akin to the measures taken by Germany,110 Ireland,111 and France,112 whereby 

putting in line their electricity feed-in tariff regulations with the EU 2020 Energy Package. 

                                                           
105 ARSIWA, Article 25.2.B. 
106 Enron, ¶312. 
107 Facts, ¶29. 
108 EU Directive, Article 4.3. 
109 EU Directive, Article 4.5. 
110 Germany, Renewable Energy Sources Act. 
111 REFIT, 2012. 
112 SRACE. 
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69. Accordingly, Respondent had contribution towards pre-amendment situation and failed to 

meet the requirement under Article 25 ARSIWA cumulatively. Henceforth, Respondent’s 

obligation under BIT shall not be exempted under the situation of necessity. 
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IV. CLAIMANT IS ENTITLED TO FULL REPARATION OF THE PRE-

AMENDMENT FEED-IN TARIFF 

70. Claimant argues that Respondent’s LRE amendment, substantially harmed Claimant’s 

investments in Respondent’s territory.113 As noted in Article 31 of the ARSIWA, with 

respect to the value of Claimant’s losses, Respondent is under an obligation to make full 

reparation for the injury caused by its internationally wrongful acts.114  

71. Hence, Claimant submits that Respondent shall be ordered to make (A) restitution by 

rescinding the amendment of Article 4 of the LRE. 

A. Respondent shall be ordered to make restitution by rescinding the amendment 

of Article 4 of the LRE 

72. The amendment of Article 4 of the LRE has caused losses for Claimant’s investment and 

activities,115 thereby making Claimant to be entitled to restitution. This obliges Respondent 

to re-establish the situation which existed before its internationally wrongful act was 

committed, namely the situation prior to the amendment of Article 4 of the LRE or well-

termed as status quo ante.116 

73. The Permanent Court of International Justice concluded in the landmark Factory of 

Chorzow case that the responsible State: 

“[…] must, so far as possible wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability have existed if that act had not 

been committed. Restitution in kind, or, if this is not possible, payment of a sum 

corresponding to the value which a restitution in kind would bear […]”117 (Emphasis 

added) 

74. Under international law, as affirmed by ILC as well as the tribunal in CMS and ADS, a state 

is under obligation to make restitution as a first form of reparation,118 unless the restitution 

in question is materially impossible. 

75. In its practical measure, the term ‘materially impossible’ only applies in the situation where 

the property, which is the object of investment, has been permanently lost, destroyed, or 

                                                           
113 Request for Arbitration, p. 4. 
114 ARSIWA, Article 31, p. 91. 
115 Expert Report Prof. Kovič pp. 44-46. 
116 ARSIWA, Article 35, p. 96. 
117 Chorzow, p. 47. 
118 ARSIWA, Article 35, pp. 96-97; see also, CMS, ¶400; ADC, ¶¶494-5. 
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deteriorated so to be valueless, and it cannot be restored again.119 It may also apply when 

third parties, for some reasons, have legally taken over the investments that cause claimants 

to have no rights over the investment any longer.120  

76. Whilst in the case at hand, it is undoubtedly shown that Claimant’s existing investments 

are still valuable, and Claimant still holds its investments and has activities in Respondent’s 

territory. Furthermore, Claimant had even already opted to continue its 12 new photovoltaic 

projects121 as well as will bring additional development in the future. This is evident that 

restitution is materially possible to be conducted. 

77. In this vein, Claimant invokes juridical restitution,122 as the first solution for the reparation 

of injury caused by Respondent. The concept of juridical restitution is defined in the 

travaux preparatoires of Article 35 of the ARSIWA which reads as follow: 

“[…] The term “juridical restitution” is sometimes used where restitution requires or 

involves the modification of a legal situation either within the legal system of the 

responsible State or in its legal relations with the injured State. Such cases include the 

revocation, annulment or amendment of a constitutional or legislative provision 

enacted in violation of a rule of international law, the rescinding or reconsideration of 

an administrative or judicial measure unlawfully adopted in respect of the person or 

property of a foreigner […]”123 (Emphasis added) 

78. This is the concept upheld by the tribunal in Martini, where it ordered the annulment of a 

domestic court judgment, which effectively restored Martini to the legal situation before 

the Venezuelan court of cassation issued its decision,124 a situation that would effectively 

restore Martini to status quo ante.  

79. This is akin to the tribunals’ ruling in Micula125 and Enron126 which tangibly addressed that 

they had the power to issue restitution as non-monetary remedies. The question of whether 

such an order would be enforceable or not, was a different issue.   

80. Implementing the same rationale, a restoration to the previous situation by rescinding the 

amendment of the LRE and restoring wholly its obligation into that of the pre-amendment 

                                                           
119 ARSIWA, Article 35, p. 96. 
120 ARSIWA, Article 35, p. 98; see also, Al-Bahloul, ¶54.  
121 PO. 2, ¶26. 
122 ARSIWA, Article 35, p. 97. 
123 ARSIWA, Article 35, p. 97. 
124 Sabahi, pp. 74-75. 
125 Micula Jurisdiction and Admissibility, ¶¶166-7. 
126 Enron Jurisdiction, ¶¶79-81. 
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situation, is subsequently possible and should be properly granted within this case as a form 

of reparation to Claimant, including other investors. 
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V. ALTERNATIVELY, CLAIMANT IS ENTITLED TO €2.1 MILLION CLAIM OF 

DAMAGES 

81. Claimant contends, should this Tribunal not find restitution feasible, Respondent shall be 

ordered to pay compensation for damages to Claimant. At this vein, (A) Compensation is 

not constrained to the terms under Article 4 of the BIT; (B) Claimant’s quantification is 

appropriate measuring lucrum cessans as loss of profits. 

A. Compensation is not constrained to the terms under Article 4 BIT 

82. Respondent might not utilize Article 4 of the Cogitatia-Barancasia BIT to shield itself from 

the obligation to pay compensation. This Tribunal shall note that Article 4 is neither an 

excuse nor exemption of Respondent’s internationally wrongful acts.127 Article 4, which 

indeed regulates compensation for losses of condition in resemblance to force majeur128 or 

emergency129, reads as follow: 

“When investments of investors of either Contracting Party suffer losses owing to war, 

armed conflict, a state of national emergency, revolt, insurrection, riot, or other similar 

events […]”130(Emphasis added) 

 

83. Nonetheless, any provision of a BIT, including that on emergency, does not in effect lead 

to a level of protection lower than the one  guaranteed by the general rules of international 

law, in particular CIL.131 In Nykomb, the tribunal held that compensation for the losses 

caused by Latvia’s internationally wrongful act is an authoritatively well-established 

general principle of international law.132 Article 36 of the ARSIWA, whose custom nature 

was affirmed by ICJ in Gabcikovo-Nagymaros,133 applies, thus granting Claimant’s right 

to compensation. 

84. Undoubtedly, the fact that there is no equivalent treaty provision defining the proper 

standard of compensation due to the harm sustained by an investor as a result of a breach 

                                                           
127 Chorzów, p. 21; LG&E, ¶11.   
128 ARSIWA, p. 76.  
129 Impregilo, ¶339. 
130 Annex No. 1, Article 4.  
131 Dolzer and Schreuer, p. 189. 
132 Nykomb, p. 38. 
133 Gabcikovo-Nagymaros p. 81, ¶152. 
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of treaty, has not prevented arbitral tribunals from devising practical and coherent 

approaches to the calculation of damages.  

85. Establishing Respondent’s internationally wrongful acts, Article 12 of ARSIWA sets the 

circumstances to derive internationally wrongful acts from infringement of obligation of 

either bilateral or multilateral treaty.134 As substantiated aforementioned, Respondent 

breached its obligation under Article 2.2 of the Cogitatia-Barancasia BIT. Subsequently, 

Respondent shall hold liable for its internationally wrongful act by providing just and 

adequate compensation.    

B. Claimant’s monetary quantification is accurately appropriate 

86. Claimant submits that there is causal linkage between Respondent’s measure and 

Claimant’s damages. International law regulates that the method to assess the amount of 

compensation shall be determined by causal relationship between both actual and projected 

losses and the responsible party’s unlawful act.135 This idea is followed by the tribunal in 

LG&E in its damages award. In the tribunal’s view, had the guarantees of the gas regulatory 

framework been maintained with regard to tariff regime, the level of dividends received by 

Argentina would have been higher.136  

87. Identically identified, as a result of Respondent’s decrement of the fixed feed-in tariff as of 

1 January 2013137 and the denial of license to Project Alfa,138 Claimant suffered a 

significant loss of profits and a reduction of land and property value for the other 12 

photovoltaic projects, nearly two-thirds the noteworthy revenue that Claimant will have 

attained but for the adoption of Respondent’s measure.139 Having said so, this Tribunal 

shall cogitate the international law principle of compensation, namely direct damage140 and 

loss of net income stream assessment.141  

 

 

                                                           
134 ARSIWA, Article 12.   
135 Crawford, p. 220. 
136 LG&E, ¶48.  
137 Facts, ¶¶34-35. 
138 Facts, ¶22. 
139 Expert Report Prof. Kovič, ¶5. 
140 Pope & Talbot Award on Damages, ¶85. 
141 S.D. Meyers Second Partial Award, ¶95.  
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1. Claimant is entitled to full compensation 

88. To recover its international wrongful act, Respondent shall hold responsible and provide 

full reparation,142 which shall be gratified by compensation, insofar as such damage is not 

made good by restitution.143 This generally accepted principle is well-known as the Factory 

at Chorzow Dictum, which expands beyond expropriation.144 This was upheld by the 

tribunal in LG&E, which reads that the State responsible: 

“[…] must, so far as possible wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability have existed if that act had not 

been committed. Restitution in kind, if not possible, payment of a sum corresponding 

to the value which a restitution in kind would bear […]”145(Emphasis added) 

 

89. As Ian Brownlie opines, full compensation shall cover both direct and loss of profit 

damages.146 The Tribunal, in LIAMCO, set the standards of compensation under general 

principle of international law, namely (i) danum emergens (direct damage) and (ii) lucrum 

cessans (loss of profits).147 Hence, it is Claimant’s contention that it shall be granted both 

forms of recoveries. 

i. Claimant is entitled to danum emergens as its out-of-pocket expenses 

90. Claimant’s assertion on danum emergens, termed as direct damage,148 was previously 

contended on the scenario that it would relinquish all of its 12 on-going photovoltaic 

projects excluding Alpha and Beta. Nonetheless, since such obscurity has been made 

palpable by Procedural Order No. 2,149 confirming that Claimant will opt in continuing the 

development of the other 12 photovoltaic projects, Claimant's contention will be directed 

to the loss of profits it suffered and will have suffered.  

ii. Claimant is entitled to lucrum cessans as its loss of profits 

91. This Tribunal shall grant the loss of profits, suffered by Claimant as the consequence of 

Respondent’s action. As Salvioli explains, “Assertion of lucrum cessans generates duty to 

                                                           
142 ARSIWA, Article 31.1.  
143 ARSIWA, Article 36.1.  
144 Gabcikovo-Nagymaros, p. 81, ¶149. 
145 LG&E, ¶31; see also, Chorzów, p. 47. 
146 Ian Brownlie, p. 541. 
147 Libyan American Oil, ¶¶155-161.  
148 Bjorklund et al, p. 48. 
149 PO. 2, ¶26. 
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pay compensation for the loss of profits that would have been made in a normal situation—

if the wrongful act had not been committed.”150 (Emphasis added) At this vein, such claim 

of loss of profits is encapsulated from the legitimate expectation infringed by Respondent, 

which in this case would be the guaranteed €0.44/kWh feed-in tariff for the period of 12 

years,151 as argued by Professor Wälde in his Dissenting Opinion in Thunderbird.152  

92. In the present case, the basis used by Claimant in its calculation of compensation will cover 

both accrued loss of profits153 as well as future loss of profits, commencing from 2010 up 

until 2023. In determining the lost future profits, the tribunal in SD Meyer put the first test 

to be as far as it is certain and unspeculative.154 The certitude status can be founded by the 

expectation granted to investment under a finalized agreement among both contracting 

parties.155 

93. Based on Article 3 of the LRE, BEA announced the fixed feed-in tariff to be €0.44/kWh,156 

which will be applicable for the period of 12 years.157 Such policy will afterward justify 

Claimant’s calculation of lost profits utilizing the assured tariff and up to 2023’s 

quantification. This period of time was neither disputed nor denied by Respondent, as seen 

through the computation made by Respondent’s expert, Juanita Priemo, which uses the 

same timing period.158 Therefore, Claimant’s future calculation is certain and 

unspeculative. 

94. The second test was noted by the tribunal in Benvenuti,159 and further affirmed by the 

tribunal in Metalclad,160 which requires track record of profitability which should be proven 

by determining the projects’ going concern. Here, the determination of the going concern 

of such projects is not limited to their direct assessment, as it may also be established by a 

record demonstrated by either expertise or the State of their successes of the identical 

projects, based on first-hand experience.161  

                                                           
150 Salvioli, pp. 256-257.  
151 Facts, ¶21. 
152 Thunderbird Separate Opinion of Thomas Wälde, ¶119. 
153 Marvin Roy, ¶194; see also, S.D. Meyers Second Partial Award, ¶¶100, 1074; Petrobart Limited, ¶¶77-78. 
154 S.D. Meyers Second Partial Award, ¶152. 
155 PSEG, ¶313. 
156 Facts, ¶21; Annex No. 3, Article 3. 
157 Annex No. 4, Article 4. 
158 Expert Report Priemo, Annex 1, 2.  
159 Benvenuti Et Bonfant, p. 35. 
160 Metalclad, ¶119. 
161 Al Bahloul, ¶74; Vivendi et al, ¶8.3.4.  
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95. In the case at hand, even though Project Alfa suffered from defects in the beginning of its 

operation, its capacity had improved at a rate of 2.2% per year,162 which Claimant’s expert 

projected will achieve its design capacity of 21% by 2013, thus such problem has been 

resolved.163 Project Beta, on the other hand, accomplished unabated development which 

performed in line with Claimant’s projection.164 As set aforementioned, Project Alfa’s 

ability to recover and gain profits concurrently with Project Beta’s success during two-to-

three years period is an amicably proven going concern that is sufficient to deem assurance 

over the future profitability of Claimant’s 12 other photovoltaic projects.  Since such 

projects stand reliably profitable operations, accordingly they are entitled to the claim of 

future loss of profits.  

96. Consequently, Respondent must be ordered to cover the loss of profits suffered by all the 

projects Claimant had invested, inter alia (1) Project Alfa, (2) Project Beta, (3) the 12 new 

projects and (4) future projects’ expansions.  

1) Project Alfa 

97. The license for Project Alfa had been denied since 2010,165 which was an arbitrary and 

unreasonable measure as established in the second claim. With unstable allowed tariff in 

the range of €0.2/kWh, and after being discounted with the WACC rate of 8.0%, the total 

NPV of lost revenue quantifies to €120,621 until 2023.166 

2) Project Beta 

98. Project Beta suffered defects once its guaranteed tariff was deducted to €0.15/kWh in 

2013.167 Counting from 2013 up to 2023 and after being discounted with the WACC rate 

of 8.0%, the total NPV of lost revenue for Project Beta aggregates to €123,261.168 

3) The 12 new solar power plant projects 

99. With regard to Claimant’s 12 new photovoltaic projects, the revenue impacted and the NPV 

compensable with similar calculation with Project Beta will thus reach €1,427,500. 

                                                           
162 Expert Report Prof. Kovič-Annex 1.A. 
163 Expert Report Prof. Kovič, ¶6. 
164 Facts, ¶23; Expert Report Prof. Kovič, ¶8.  
165 Facts, ¶22. 
166 Expert Report Prof. Kovič -Annex 1.A.  
167 Facts, ¶35.  
168 Expert Report Prof. Kovič -Annex 1.B. 
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4) The other future projects expansion 

100. Since Claimant has planned for its future development of solar arrays based on the 

€0.44/kWh guaranteed fixed feed-in tariff regime, its expectation to bring additional 

developments of a comparable size to the project on line approximately every two years 

during the twelve-year duration is highly affected, thus shall be compensable. Claimant’s 

expert, Professor Marco Kovič, has calculated the total damages derived from the reduced 

revenues to be amounting to €765,835.  

2. Claimant’s calculation of quantum of damages is accurate 

i. The decent discounted rate is 8%, instead of 12% 

101. In counting the loss of profit, Claimant utilizes the Discounted Cash Flow (DCF). As noted 

in CMS, it is ostensible that DCF methods have been universally adopted, including by 

numerous arbitral tribunals, as an appropriate method for valuing business assets.169 It 

projects, year-by-year, future cash flows that an asset is expected to generate, and discounts 

these projections back to the present value by using a discount rate that reflects the time 

value of money and the risk of not receiving the projected cash flow.170 Hence, it is the 

most appropriate method for determining the losses that extend through a prolonged period 

of time.  

102. In counting the DCF, Claimant challenges Respondent’s method of using merely cost of 

equity, and utilizes the WACC instead.171  Respondent, through its expert’s report, claims 

that the WACC utilization is a fundamental error,172 nonetheless Claimant contends 

otherwise. In a perfectly flawless investment market, it could be assumed that debt will not 

exist as the source of capital. However, it is definitely not the case here. As noted in EDF,173 

WACC is the most suitable method of calculating DCF for the investments which acquire 

their funds from both equity and debts. 

                                                           
169 CMS, ¶416. 
170 Bjorklund et al, p. 51. 
171 Marboe, p. 217. 
172 Expert Report Priemo, ¶9. 
173 EDF, ¶1244.  



31 
 

103. Claimant’s projects are all injected by the capital which comprises of both equity and 

debt,174 as seen through its project finance datasheet.175 Therefore, the decent computation 

as the discount value is 8%, instead of 12%.  

ii. Claimant is entitled to 8% interest 

104. Given that many of the damages had occurred in the past, interest should be added to make 

Claimant whole for the damages it has sustained. Adopting the rationale in Pope Talbot, 

the tribunal noted that applicable rules of international law call for the award of appropriate 

interest, to include compounding, as one of the elements of compensation.176  

105. As elaborated in Professor Kovič’s report, similar to future amounts that are discounted in 

order to prevent over-compensation, past amount must also be amplified to avoid the 

reserve.177 Here, utilizing identical percentage for both discount rate and interest is 

necessary to avoid Invalid Round Trip, a concept that is also espoused by Respondent’s 

expert.178  

106. The WACC shows how much interest the company pays for every dollar it finances. 

Subsequently, since Claimant uses WACC to determine the discount rate, the appropriate 

interest rate payable toward Claimant’s investments is 8%. 

107. To conclude, the total amount of damages payable to Claimant, after the inclusion of 

discount rate and interest, shall equal approximately €2.1 million over the 12 years which 

the tariff should have remained unchanged.  

 

                                                           
174 Facts, ¶27.  
175 Annex No. 9; see also, PO. 3, ¶19. 
176 Pope & Talbot Award on Damages, ¶89. 
177 Expert Report Prof. Kovič, ¶12. 
178 Expert Report Priemo, ¶15. 
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PRAYER FOR RELIEF 

 

For all abovementioned reasons, Claimant respectfully requests this Tribunal to find that: 

1. It has jurisdiction to hear this case  because photovoltaic projects are investments, 

Claimant is an investor, and the BIT is still enforceable; 

2. Respondent has violated its obligation to afford Claimant’s fair and equitable treatment 

by acting arbitrarily, acting not-transparently, and failing to protect Claimant’s 

legitimate expectations; 

3. Respondent’s action cannot be justified by the necessity defenses under CIL; 

4. Claimant is entitled to full reparation in the form of restitution by revoking the 

amendment of Article 4 of LRE; 

5. Claimant is entitled to full compensation for the losses it suffered as a result of 

Respondent’s violations. 

 

RESPECTFULLY SUBMITTED ON 16 SEPTEMBER 2015 

 

TEAM BARROS 

ON BEHALF OF CLAIMANT 

VASIUKI LLC 

 

 


