
 

 

TEAM BENGZON 

 

EIGHTH ANNUAL 

FOREIGN DIRECT INVESTMENT INTERNATIONAL MOOT 

COMPETITION 

LONDON, THE UNITED KINGDOM 

29 OCTOBER TO 1 NOVEMBER 2015 

_______________________________________________________________________ 

ARBITRATION PURSUANT TO THE RULES OF 

LONDON COURT OF INTERNATIONAL ARBITRATION 

_______________________________________________________________________ 

 

VASIUKI LLC 

Claimant 

v. 

THE REPUBLIC OF BARANCASIA 

Respondent 

 

LCIA Case No. UN 0000 

 

______________________________ 

MEMORIAL FOR CLAIMANT 

_______________________________



i 

 

TABLE OF CONTENTS 

TABLE OF CONTENTS  ........................................................................................................ i 

LIST OF AUTHORITIES  ....................................................................................................  v 

LIST OF LEGAL SOURCES  .............................................................................................. vii 

STATEMENT OF FACTS  ..................................................................................................... 1 

ARGUMENTS  ......................................................................................................................... 3 

 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE CONCERNING 

CLAIMANT’S PHOTOVOLTAIC PROJECTS UNDER COGITATIA-

BARANCASIA BIT AND THE CLAIMS ASSERTED BY CLAIMANT ARE 

ADMISSIBLE  ............................................................................................................   3 

A. Cogitatia-Barancasia BIT Has Not Been Terminated  ...........................................   3 

1. Entry into the EU does not trigger automatic termination of the BIT under 

Article 59 of the VCLT  ........................................................................................   3 

2. Formal notification conducted by Respondent is ineffective  .............................   5 

3. Timely informal notification conducted by Respondent is ineffective  ..............   6 

B. Even If Cogitatia-Barancasia BIT Has Been Terminated, Claimant’s Photovoltaic 

Projects Are Protected Under the Survival Clause  ................................................   7 

PART TWO: MERITS 

II. RESPONDENT’S ADMINISTRATIVE ACTIONS AND REGULATORY 

MEASURES IN RESPECT OF THE LRE AMOUNT TO A BREACH OF 

COGITATIA-BARANCASIA BIT, IN PARTICULAR, THE FAIR AND 

EQUITABLE TREATMENT STANDARD  ...........................................................   9 

A. Respondent Did Not Act in Good Faith  ................................................................... 10 

B. Respondent Acted Arbitrary and Unreasonably  .................................................... 11 

C. Respondent’s Actions Were Discriminatory  ........................................................... 13 



ii 

 

D. Respondent Violated Claimant’s Legitimate Expectations  ................................... 15 

1. Claimant’s expectations were based on the legal order at the time of launching 

its projects  ............................................................................................................ 15 

2. The legal order in Barancasia was not stable, consistent and predictable  ....... 16 

3. Respondent abused its regulatory power  ............................................................ 19 

E. Respondent’s Actions Were Not Transparent and Violated Due Process 

Requirement  .............................................................................................................. 20 

III. RESPONDENT’S ACTIONS ARE NOT EXEMPTED ON THE BASIS THAT 

THEY WERE NECESSARY FOR BARANCASIA IN ORDER TO MEET ITS 

ECONOMIC AND RENEWABLE ENERGY OBJECTIVES AND TO ADHERE 

TO ITS EU OBLIGATIONS  .................................................................................... 21 

A. Respondent’s Actions Are Not Exempted Under the BIT  ..................................... 22 

1. Article 11 of Cogitatia-Barancasia BIT is not of a self-judging character  ....... 22 

2. Article 11 of the BIT does not refer to the State’s essential security interests ... 23 

3. Barancasia’s actions were not necessary ............................................................ 25 

B. Respondent’s Actions Are Not Exempted Under the Customary International 

Law............................................................................................................................... 26 

1. Barancasia’s actions were not the only way to safeguard the essential interests 

against a grave and imminent peril  .................................................................... 26 

2. Barancasia’s actions did seriously impair essential interests of other states and 

the international community  ............................................................................... 28 

3. Baranscasia contributed to the situation of necessity  ........................................ 29 

C. Respondent Is Obliged to Pay Compensation for the Violation of the BIT .......... 30 

 

 



iii 

 

PART THREE: REMEDIES 

IV. RESPONDENT CAN BE ORDERED TO RESCIND THE LRE AMENDED 

ARTICLE 4 OR TO CONTINUE TO PAY THE PRE-2013 FEED-IN TARIFF 

TO CLAIMANT  ........................................................................................................ 32 

A. Respondent Can Be Ordered to Repeal the Amendment to Article 4 of the LRE  

 ...................................................................................................................................... 32 

B. Respondent Can Be Ordered to Continue to Pay the Pre-2013 Feed-in Tariff to 

Claimant  ..................................................................................................................... 35 

V. VASIUKI’S BASIS FOR CLAIMING AND QUANTIFYUING 

COMPENSATION IS APPROPRIATE  ................................................................. 36 

A. Vasiuki’s basis for claiming and quantifying compensation in respect of the 

project Alfa is appropriate  ................................................................................... 37 

1. Vasiuki has an appropriate basis for claiming compensation for the loss of 

profits of  the Alfa project  ................................................................................... 37 

2. Vasiuki has an appropriate basis for quantification of damages for the Alfa 

project  ................................................................................................................... 39 

B. Vasiuki’s basis for claiming and quantifying compensation in respect of the 

project Beta is appropriate ........................................................................................ 40 

1. Vasiuki has an appropriate basis for claiming compensation for the loss of 

profits of  the Beta project  ................................................................................... 40 

2. Vasiuki has an appropriate basis for quantification of damages for the Beta 

project  ................................................................................................................... 41 

C. Vasiuki’s basis for claiming and quantifying compensation in respect of the 

Barancasia Solar Project is appropriate  ................................................................. 42 

1. Vasiuki has a right to claim damnum emergens in respect of the Barancasia 

Solar Project; calculation of the loss is appropriate  .......................................... 42 

2. Alternatively, Vasiuki has a right to claim lucrum cessans in respect of the 

Barancasia Solar Project; calculation of the loss is appropriate  ...................... 43 



iv 

 

3. Vasiuki has an appropriate basis for claiming and quantifying loss of profits in 

respect of the future developments of the Barancasia Solar Project  ................. 44 

PRAYER FOR RELIEF  ....................................................................................................... 46 

  



v 

 

LIST OF AUTHORITIES 

ABBRIVIATION FULL CITATION 

BOOKS 

Salacuse Jeswald W. Salacuse, The Law of Investment Treaties (2010) 

Newcombe/Paradell Andrew Newcombe and Lluís Paradell, Law and Practice of 

Investment Treaties: Standards of Treatment (2009) 

Sabahi Borzu Sabahi, Compensation and Restitution in Investor-State 

Arbitration: Principles and Practice (2015) 

Shreuer Christoph Schreuer, The ICSID Convention: A Commentary (2001) 

Marboe Irmgard Marboe, Calculation of Compensation and Damages in 

International Investment Law (2009) 

Whiteman Marjorie M. Whiteman, Damages in International Law, 

(Washington, US Government Printing Office, 1937), Vol.3 

Dolzer/Shreuer Rudolf Dolzer & Christoph Schreuer, Principles of International 

Investment Law (2008) 

LAW JOURNALS 

Boed Boed R., State of Necessity as a Justification for Internationally 

Wrongful Conduct, Yale Human Rights and Development Journal, 

Vol. 3, Issue 1 

Schreuer, FET Christoph Schreuer, Fair and Equitable Treatment in Arbitral 

Practice, 6 J. World Investment & Trade 357 (2005) 

Schreuer, Protection Christoph Schreuer, Protection against Arbitrary or Discriminatory 

Measures, The Future of Investment Arbitration, C. A. Rogers, R.P. 

Alford eds., 183 (2009) 

Baldwin Edward Baldwin, Mark Kantor and Michael Nolan, Limits to 

Enforcement of ICSID Awards, Journal of International Arbitration, 

Vol.23, 2006 

FA Mann FA Mann, British Treaties for the Promotion and Protection of 

Investments, 52 Brit. Y.B. Int’l L. 24 (1981) 

Stone Jacob Stone, Arbitrariness, The Fair and Equitable Treatment 

Standard, and the International Law of Investment, 25 Leiden J. Int’l 

L., 77 (2012) 

Gotanda John Y. Gotanda, Recovering Lost Profits in International Disputes, 

Georgetown Journal of International Law, Vol. 36, 2004 

Chubb Kelly Chubb, The "state of necessity" defense: a burden, not a 

blessing to the international investment arbitration system. Cardozo 

Journal of Conflict Resolution, 2013 



vi 

 

Thjoernelund Marie Christine Hoelck Thjoernelund, State of necessity as an 

exemption from state responsibility for investments. University of 

Heidelberg, Max Plank Institute for Comparative Public Law and 

International Law and the University of Chile, March 2008 

Potestà Michele Potestà, Legitimate Expectations in Investment Treaty Law: 

Understanding the Roots and the Limits of a Controversial Concept, 

28 ICSID Rev. 88 (2013) 

Dolzer Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, 

San-ta Clara Journal of International Law, Vol.12 (2014) 

Vasciannie Stephen Vasciannie, The Fair and Equitable Treatment Standard in 

International Investment Law and Practice, 70 Brit. Y.B. Int’l L. 99 

(1999) 

MISCELLANEOUS 

Pohl Joachim Pohl, Temporal Validity of International Investment 

Agreements: A Large Sample Survey of Treaty Provisions, OECD 

Working Papers on International Investment, 2013/04, OECD 

Publishing, 2013 

UNCTAD, IIA’4 UNCTAD, IIA Issues Note No. 4 International Investment 

Policymaking in Transition: Challenges and Opportunities of Treaty 

Renewal, 5, UNCTAD/WEB/DIAE/PCB/2013/9 (June 21, 2013) 



vii 

 

LIST OF LEGAL SOURCES 

ABBRIVATION FULL CITATION 

ARBITRAL DECISIONS 

ADC 

 

ADC Affiliate Ltd and ADC and ADMC Management Ltd v. 

Hungary, ICSID Case No. ARB/03/16, Final Award on 

Jurisdiction, Merits and Damages, 2 October 2006 

AES AES Summit Generation Ltd. v. Republic of Hung., ICSID Case 

No. ARB/07/22, Award, 23 September 2010 

Alpha Projektholding Alpha Projektholding GmbH v. Ukraine, ICSID Case No. 

ARB/07/16, Award, 8 November 2010 

Goetz Antoine Goetz et al. v. Republic of Burundi, ICSID Case No. 

ARB/95/3, Award, (P. Weil, M.M. Bedjaoui, J.-D. Bredin, arbs), 

10 February 1999 

Azinian Azinian v. Mexico, ICSID Case No. ARB(AF)/97/2, Award, 1 

November 1999 

Azurix Azurix Corp. v. The Argentine Republic, ICSID Case No. 

ARB/01/12, Award, 14 July 2006 

Bayindir Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic 

Republic of Pakistan, ICSID Case No. ARB/03/29, Award, 27 

August 2009 

CME, Partial Award  CME v. The Czech Republic (UNCITRAL), Partial Award, 13 

September 2001 

CMS CMS Gas Transmission Company v. The Argentine Republic, 

ICSID Case No. ARB/01/8, Award, 12 May 2005 

CMS, Annulment CMS Gas Transmission Company v. The Argentine Republic, 

ICSID Case No. ARB/01/8, Decision of the Ad Hoc Committee 

on the Application for Annulment of the Argentine Republic, 25 

September 2007 

Continental Casualty Continental Casualty Company v. The Argentine Republic, ICSID 

Case No. ARB/03/9, Award, 5 September 2008 

Deutsche Bank Deutsche Bank AG v. Democratic Socialist Republic of Sri 

Lanka, ICSID Case No. ARB/09/2, Award, 31 October 2012 

Eastern Sugar Eastern Sugar B.V. v The Czech Republic, SCC Case No. 

088/2004, Partial Award, 27 March 2007; 

EDF EDF(Services) Limited v. Romania, ICSID Case No. ARB/05/13, 

Award, 8 October 2008 



viii 

 

El Paso El Paso Energy Int’l Co. v. Argentine Republic, ICSID Case No. 

ARB/03/15, Award, 31 October 2011 

Electrabel Electrabel S.A. v. Hungary, ICSID Case No. ARB/07/19, 

Decision on Jurisdiction, Applicable Law and Liability, 30 

November 2012 

Enaca Encana Corp v. Republic of Ecuador, LCIA Case No. UN 3481, 

Award, 3 February 2006 

Enron Enron Corporation and Ponderosa Assets LP v. Argentine 

Republic, ICSID Case No. ARB/01/3, Award, 22 May 2007 

Eureko v. Czech Eureko v. Czech Republic, PCA Case No. 2008-13, Award on 

Jurisdiction, Arbitrability and Suspension, 26 October 2010 

Eureko v. Slovakia Eureko BV v. Slovakia, PCA Case No. 2008-13, Award on 

Jurisdiction, Arbitrability and Suspension, 26th October 2010 

Chorzów Factory At Chorzów, Germany v. Poland, PCIJ Series A No. 17, 

Judgment, Claim for Indemnity, Merits, Judgment , 13 September 

1928 

Generation Ukraine Generation Ukraine, Inc. v. Ukraine, ICSID Case No ARB/00/9, 

Award, 16 September 2003 

Genin Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The 

Republic of Estonia, ICSID Case No. ARB/99/2, Award, 25 June 

2001 

Thunderbird Int’l Thunderbird Gaming Corp v. United Mexican States, 

NAFTA, Ch.11 Arb Trib, Award, 26 January 2006 

Oostergetel Jan Oostergetel and Theodora Laurentius v. The Slovak 

Republic, UNCITRAL, Decision on Jurisdiction, 30 April 2010 

Lemire Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, 

Award, 28 May 2011 

Aminoil Kuwait v. American Independent Oil Co (Aminoil), IX YBCA 71 

(1984), 24 March 1982 

LG&E LG&E Energy Corp v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on Liability, 3 October 2006 

LG&E, Damages LG&E Energy Corp and ors v. Argentina, ICSID Case No. 

ARB/02/1, Damages Award, 25 July 2007 

Loewen Loewen Group, Inc. and Raymond L. Loewen v. United States of 

Amer-ica, ICSID Case No. ARB(AF)/98/3, Award, 26 June 2003 

Maffezini v. Spain  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case 



ix 

 

No. ARB/97/7, Award, 13 November 2000 

Marion Marion Unglaube v. Republic of Costa Rica, ICSID Case No. 

ARB/08/1, Award, 12 May 2012 

Metalclad Metalclad Corporation v. The United Mexican States, ICSID 

Case No. ARB(AF)/97/1, Award, 30 August 2000 

Methanex Methanex Corp v. U.S., (NAFTA, Ch.11 Arb Trib), Final Award 

of the Tribunal on Jurisdiction and Merits, 3 August 2005 

Middle East Cement Middle East Cement Shipping & Handling Co S.A. v. Arab 

Republic of Egypt, ICSID Case No. ARB/99/6, Award, 12 April 

2002 

Micula Micula and ors v. Romania, ICSID Case No. ARB/05/20, 

Decision on Jurisdiction and Admissibility, 24 September 2008 

Mondev Mondev International Ltd. v. United States of America, ICSID 

Case No. ARB(AF)/99/2, Award, 11 October 2002 

MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, 

ICSID Case No. ARB/01/7, Award, 25 May 2004 

National Grid National Grid P.L.C. v. Argentine Republic, Award, UNCITRAL 

Arb. Trib., 3 November 2008  

Noble Ventures Noble Ventures Inc. v. Romania, ICSID Case No. ARB/01/11, 

Award, 12 October 2005 

Nykomb Nykomb Synergetics Technology Holding AB v. Latvia, SCC Case 

No. 118/2001, Award, 16 December 2013 

Occidental Occidental Petroleum Corporation and Production Company v. 

The Republic of Ecuador, ICSID Case No. ARB/06/11, Award, 5 

October 2012 

Occidental, Final 

Award 

Occidental Exploration and Production Co. v. Republic Ecuador, 

Case No. UN 3467, Final Award, 1 July 2004 

Pantechniki Pantechniki S.A. v. Albania, ICSID Case No. ARB/07/21, Award, 

30 July 2009 

Parkerings  Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case 

No.ARB/05/8, Award, 11 September 2007 

Pope&Talbot  Pope & Talbot Inc v. Government of Canada, UNCITRAL, 

Award in Respect of Damages, 31 May 2002 

PSEG PSEG Global Inc. & Konya Ilgin Elektrik Uretim ve Ticaret Ltd. 

Srketi v. Turkey, ICSID Case No. RB/02/5, Award and Annex, 19 

January 2007 



x 

 

Lauder Ronald S. Lauder v. Czech Republic (UNCITRAL), Final Award, 

3 September 2001 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United Mexican 

States, ICSID Case No. ARB (AF)/00/2, Award, 29 May 2003 

Total Total S.A. v. The Argentine Republic, ICSID Case No. 

ARB/04/01, Decision on Liability, 27 December 2010 

Toto Toto Construzioni Generali S.p.A. v. Republic of Lebanon, ICSID 

Case No. ARB/07/12, Award, 7 June 2012 

Saluka  Saluka Investments BV (The Netherlands) v. The Czech Republic, 

UNCITRAL/PCA, Partial Award, 17 March 2006 

Sapphire Sapphire International Petroleums Ltd. v. National Iranian Oil 

Company, Award, 15 March 1963 

S.D.Myers  S.D. Myers v. Government of Canada (UNCITRAL),  Partial 

Award, 13 November 2000 

Sempra  Sempra Energy International v. Argentina, ICSID Case No. 

ARB/02/16, Award, 18 September 2007 

Siemens Siemens A.G. v. The Argentine Republic, ICSID Case No. 

ARB/02/8, Award, 6 February 2007 

Spyridon Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, 

Award, 7 December 2011 

Suez Suez v. Argentine Republic, ICSID Case No. ARB/03/19, 

Decision on Liability, 30 July 2010 

Waste Management Waste Management, Inc. v. Mexico, ICSID Case No. 

ARB(AF)/00/3, Award, 30 April 2004 

INTERNATIONAL COURT CASES 

ElettronicaSicula  ElettronicaSicula S.P.A. (United States of America v. Italy), 

Judgement, I.C.J., 20 July 1989 

Gabcikovo-Nagymaros  Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment 

1997 I.C.J. 7(Sept. 25) 

Occupied Palestinian 

Territory  

Legal consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, 43 I.L.M. 

1009 (July 9, 2004) 

TREATIES 

ECT The Energy Charter Treaty, 1991 

GATS General Agreement on Trade in Services, 1995 

GATT General Agreement on Tariffs and Trade, 1994 

German Model BIT German Model BIT, 2008 



xi 

 

Guatemala-Czech 

Republic BIT 

Guatemala-Czech Republic BIT 

NAFTA North American Free Trade Agreement, 1 January 1994 

VCLT Vienna Convention on the Law of Treaties. UN Doc. 

A/Conf.39/27; 1155 UNTS 331; 8 ILM 679 (1969); 63 AJIL 875 

(1969) 

U.S.-Argentina BIT Agreement on the Promotion and Reciprocal Protection of 

Investments, The United States-Argentina, 20 October 1994 

U.S. Model BIT The United States model BIT, 2012 

MISCELLANEOUS 

ICSID ICSID Regulations and Rules (as amended effective April 10, 

2006) 

ILC Articles’66 International Law Commission Draft Articles on the Law of 

Treaties, II Yearbook of the International Law Commission 

(1996) 

ILC Articles’01 International Law Commission Draft Articles on the 

Responsibility of States for Internationally Wrongful Acts, 

Report of the ILC on the Work of its Fifty-third Session, UN 

GAOR, 56th Sess, Supp No 10, p 43, UN Doc A/56/10 (2001) 

 



1 

 

STATEMENT OF FACTS 

1. Claimant, Vasiuki, is an LLC incorporated under the laws of the Federal Republic of 

Cogitatia (“Cogitatia”) in 2002. Vasiuki has been engaged in the development, 

construction and operation of renewable energy facilities in Cogitatia and elsewhere in 

the region, including Respondent, the Federal Republic of Barancasia (“Barancasia”), 

since 2002. 

2. At the time Barancasia and Cogitatia concluded an Agreement for the Promotion and 

Reciprocal Protection of Investments (the “BIT”) – 31 December 1998 – both countries 

were developing rapidly and implementing wide ranging social and economic reforms. 

3. In 2004, Barancasia and Cogitatia joined the European Union (the “EU”). 

4. In 2007, Barancasia sent Cogitatia notification of its intention to terminate the BIT, the 

receipt of which was confirmed by Cogitatia in its reply. 

5. In May 2009, Vasiuki purchased land plots in Barancasia and decided to launch an 

experimental solar project, calling it “Alfa”. 

6. On 1 January 2010, solar panels of the Alfa project were connected to the grid and 

became operational, but the project was operating at a heavy loss. The Barancasia’s 

proposed Law on Renewable Energy (the “LRE”), allowing for government-backed 

green subsidies, provided some hope for the Alfa project to survive. 

7. Under the LRE and its implementing Regulation, the Barancasia Energy Authority (the 

“BEA”) calculated a guaranteed feed-in tariff of EUR 0.44/kWh for renewable energy 

producers, such as Claimant. Article 4 of the LRE provided that the feed-in tariff 

announced by the BEA and applicable at the time of issuance of a license to the 

renewable power producer would apply for twelve years. 

8. Based on this regime for renewable energy, Claimant significantly expanded its 

photovoltaic investments in Barancasia. This included applying for a license for its 

“Alfa” project, and then subsequently investing in its second photovoltaic project, Beta, 

and then 12 more photovoltaic projects using a new technology. 

9. On 25 August 2010, Claimant’s application for a license for the Alfa project was rejected, 

while, on that same date, Claimant’s application for a license for project Beta was 
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approved. The Beta project became operational on 30 January 2011; Claimant’s 12 

remaining projects received their licenses on 1 July 2012 with an approved 0.44 

EUR/kWh feed-in tariff. 

10. On 3 January 2013, the Barancasian Parliament adopted an amendment to Article 4 of the 

LRE. Subsequently, the BEA calculated and announced the new fixed feed-in tariffs: 0.15 

EUR/kWh, applicable retroactively from 1 January 2013. 

11. By that time Vasiuki had made considerable investments of its own and borrowed 

substantial sums of money from banks into the 12 new solar power plant projects: 

acquired several land plots suitable for the development of photovoltaic power plants, 

hired personnel and paid considerable advances for equipment. 

12. On 20 April 2014, Vasiuki notified Barancasia’s Ministry of Foreign Affairs of its 

dispute with Barancasia and of Vasiuki’s intention to pursue legal remedies under the 

BIT if this dispute was not resolved to Vasiuki’s satisfaction. Barancasia has declined 

negotiations. 

13. On 5 November 2014, Claimant commenced arbitral proceedings before London Court of 

International Arbitration (“LCIA”), invoking the provisions of Article 8 of the BIT. 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE CONCERNING 

CLAIMANT’S PHOTOVOLTAIC PROJECTS UNDER COGITATIA-

BARANCASIA BIT AND THE CLAIMS ASSERTED BY CLAIMANT ARE 

ADMISSIBLE 

14. The Tribunal has jurisdiction to decide on the merits of the claim since: (A) Cogitatia-

Barancasia BIT has not been terminated neither automatically under Article 59 of the 

Vienna Convention on the Law of Treaties (the “VCLT”) due to the accession of both 

countries to the EU, nor unilaterally via notification; and (B) even if termination of the 

BIT took place, Claimant’s photovoltaic projects are still covered under the survival 

clause of the BIT. 

A. Cogitatia-Barancasia BIT Has Not Been Terminated 

1. Entry into the EU does not trigger automatic termination of the BIT under 

Article 59 of the VCLT 

15. For the BIT to be terminated due to the accession of both countries to the EU, the 

criteria for the termination provided in Article 59 VCLT need to be satisfied.1 

According to those criteria, firstly, the two treaties ought to cover the same subject 

matter.2 Secondly, the Parties should have intended for the BIT to be superseded by 

the EC Treaty or, alternatively, the two treaties need to be incompatible.3 Claimant 

asserts that none of these criteria are satisfied.  

16. Firstly, the BIT and the EC Treaty do not cover the same subject matter. The tribunal 

in Oostergetel, Laurentius v. Slovakia opined that, as EU law stands today, the EC 

Treaty does not exhaust the field of investment protection.4 Moreover, the EC Treaty's 

objective to create a common market between all EU Member States is different from 

                                                           
1 VCLT, Art.59(1). 

2 VCLT, Art.59(1). 

3 VCLT, Art.59(1)(a)&(b). 

4 Oostergetel, §79. 
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the objectives of a BIT. Namely, BIT’s objective is to provide for specific guarantees 

for the investor's investment in the host country pursuant to a bilateral agreement 

made between two countries.5 Thus, the criterion of the same subject matter is not 

satisfied.  

17. Secondly, there is no evidence in the text of the EU treaties, or extraneous evidence of 

any intention that the provisions of EU law should result in the termination of the 

entire Cogitatia-Barancasia BIT.6 The absence of such evidence may be indicated by 

the fact that the protections afforded to investors by Cogitatia-Barancasia BIT are 

broader than those available under EU law. To be more precise, extensive legal rights 

and duties established by the BIT are not duplicated in EU law.7 For instance, the BIT 

provision on fair and equitable treatment grants more protection to the investors rather 

than prohibition of discrimination in EU law. In particular, treatment provided for 

everyone regardless of any distinguishing characteristics might still be unfair and 

inequitable, yet will fall within the EU law’s prohibition of discrimination.8 Extensive 

rights and duties are central to the purpose of the BIT but not to the provisions of EU 

law, thus, intention of EU law to entirely displace the BIT cannot be inferred. 

18. Thirdly, as firstly noted in Eastern Sugar v. the Czech Republic and subsequently 

discussed in Eureko v. the Slovak Republic, the intra-BIT would only cease to be 

applicable for an arbitral tribunal under Article 59 VCLT if “the two treaties are not 

capable of being applied at the same time”9. Regarding this issue, even the European 

Commission affirmed there was no ‘incompatibility’ within the meaning of Article 

59(1)(b) VCLT between the BIT in its entirety and the TFEU in the cases elucidated.10 

19. In Oostergetel, Laurentius v. Slovakia Slovakia argued that no arbitral agreement 

existed in that case due to the Dutch-Slovak BIT's invalidity as a result of its 

incompatibility with EC law.11 However, that argument was dismissed on the same 

                                                           
5 Oostergetel, §75. 

6 Eureko v. Slovakia, §244. 

7 Eureko v. Slovakia, §245. 

8 Eureko v. Slovakia, §§250-51. 

9 VCLT, Art.59(1)(b). 

10 Eureko v. Czech, §§192-93. 

11 Oostergetel, §65. 
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grounds as in Eastern Sugar and Eureko by the tribunal, which confirmed its 

jurisdiction to decide on the dispute.12 

20. To be precise, the tribunal in Eastern Sugar noted that EU law did not provide the 

investor-state dispute resolution mechanism found in the BITs, which is considered 

‘the best guarantee that the investment will be protected against potential undue 

infringements by the host state’.13 

21. For the abovementioned reasons, Claimant submits that Cogitatia-Barancasia BIT has 

not been terminated due to the accession of both countries to the EU under Article 59 

VCLT.14 

2. Formal notification conducted by Respondent is ineffective  

22. Alternatively, Cogitatia-Barancasia BIT cannot be viewed as unilaterally terminated 

under Article 13 BIT, since notification provided by Barancasia is ineffective.  

23. Cogitatia-Barancasia BIT sets an initial validity period of 10 years, followed by a tacit 

extension for an unlimited period.15 Containing anytime termination clause, the treaty 

cannot be denounced unilaterally before the end of the initial validity period.16 

Nevertheless, denunciation is possible at any time thereafter, with a specified advance 

notice, to be precise, of twelve-month length.17 

24. In the case at hand formal notification took place on 29 June 2007 while the initial 

validity period was to end on 1 August 2012,18 consequently, notification has been 

conducted nearly 5 years prior to the expiration of the initial validity period. In that 

way, advance notification conducted prior to the allowed twelve-month period is 

ineffective. 

                                                           
12 Oostergetel, §109. 

13 Eastern Sugar, supra note 42, at §165. 

14 Eureko v. Slovakia, §245. 

15 Cogitatia-Barancasia BIT, Art.13, p.31. 

16 UNCTAD, IAA’4, p.4. 

17 Pohl, p.8. 

18 FDI Moot Problem. Annex 7.1, p.39. 
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25. Although some treaties with anytime termination clause give the treaty partners an 

additional possibility to denounce the treaty to the end of the initial validity period 

before it is tacitly extended for an unlimited time, the wording of Cogitatia-Barancasia 

BIT is not construed accordingly.19 

26. Therefore, in the case at hand the notification commenced prior to the both date of the 

BIT expiration and the specified 12-month period in which it might have been sent. 

Thus, no effective notification took place and the BIT is not deemed to have been 

unilaterally terminated.  

3. Timely informal notification conducted by Respondent is ineffective  

27. Claimant asserts that even in case subsequent timely notification has been provided by 

Barancasia, it is still ineffective, since the requirement of formality of notification is 

not satisfied.  

28. The requirement of formality derives from systematic interpretation of Article 

13(1)&(2) BIT which touches upon the issue of notification. Article 13(1) addresses 

‘written notification through diplomatic channels’.20 Article 31(1) VCLT provides 

that: 

“A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose”21.  

29. In the light of the mentioned provisions, Claimant submits that Article 13(2) BIT, 

stating that ‘either Contracting Party notifies the other in writing’, should be 

interpreted as ‘notifies the other in writing through diplomatic channels’, i.e. formally. 

30. In the present case, as pointed out by a Barancasian Foreign Minister in his response 

to a press question dated 21 November 2010, after formal notification dated 29 June 

2007 only informal notification took place.22 No information on any further formal 

                                                           
19 Cogitatia-Barancasia BIT, Art.13, p.31. Art.13(2) German model BIT. 

20 VCLT, Art.13(1). 

21 VCLT, Art.31(1).  

22 Uncontested facts §24, pp. 21-22. 
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contacts between Barancasia and Cogitatia in respect of the BIT termination is 

provided. 

31. Consequently, in the absence of effective notification, Cogitatia-Barancasia BIT has 

been renewed for an indefinite period and investments in question are protected by the 

BIT, therefore rendering the claims admissible. 

B. Even If Cogitatia-Barancasia BIT Has Been Terminated, Claimant’s 

Photovoltaic Projects are Protected Under the Survival Clause 

32. The survival clause contained in Article 13(3) BIT provides that treaty has effect 

beyond the date of termination. The survival of Cogitatia-Barancasia BIT content is 

all-encompassing,23 that is all provisions of the agreement outlive the termination of 

the treaty, which is evidenced by the following word construction: “shall continue to 

be effective for a further period of 10 years from the date of its termination”24. 

33. Cogitatia-Barancasia BIT sets a fixed ten-year duration of the treaty effects beyond the 

termination. Therefore, investments made prior to the termination of the BIT are still 

covered by the BIT’s provisions. In particular, dispute resolution clause for the 

investments made prior to termination is still relevant. 

34. Barancasia formally notified Cogitatia of its intention to terminate Cogitatia-

Barancasia BIT on 29 June 2007.25 At the same time, informal contacts in order to 

obtain confirmation of termination have been conducted up to 5 May 2010. Public 

confirmation of Barancasia’s success in terminating intra-EU BITs dates back to 5 

May 2012.26 It is well possible then that, even if termination of the BIT occurred, the 

BIT has still not been terminated until 2012, since Respondent has been waiting for 

the receipt of confirmation of termination. 

35. On 1 January 2010, solar panels of the Alfa project were connected to the grid and 

became operational.27 The license for the Beta project was obtained on 25 August 

                                                           
23 Pohl, p.16. 

24 Cogitatia-Barancasia BIT, Art.13, p.31; Pohl, p.16. 

25 Uncontested facts §9, p.20. 

26 Uncontested facts §31, p.22. 

27 Uncontested facts §13, p.20. 
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2010 and became operational on 30 January 2011.28 In 2011 Vasiuki started investing 

in twelve more photovoltaic projects.29 Consequently, in case the termination of the 

BIT did take place afterwards, the projects are still protected under the BIT due to the 

survival clause. 

36. In conclusion, Claimant submits that the present Tribunal has jurisdiction over the 

dispute and the claims are admissible, since the BIT has not been terminated neither 

by the accession of the countries to the EU, nor under Article 13 BIT. Furthermore, 

the investment projects in question are protected under the BIT, even in case it has 

been terminated, due to the existence of survival clause.  

 

 

  

                                                           
28 Uncontested facts §23, p.21. 

29 Uncontested facts §27, p.23. 
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PART TWO: MERITS 

II. RESPONDENT’S ADMINISTRATIVE ACTIONS AND REGULATORY 

MEASURES IN RESPECT OF THE LRE AMOUNT TO A BREACH OF 

COGITATIA-BARANCASIA BIT, IN PARTICULAR, THE FAIR AND 

EQUITABLE TREATMENT STANDARD 

37. Respondent breached Cogitatia-Barancasia BIT by failing to accord fair and equitable 

treatment (the “FET”) to the Claimant’s investments. Vasiuki’s business in 

Barancasia was effectively destructed by Respondent via the denial of license for the 

Claimant’s project Alfa; subsequent changes to Barancasia’s renewable energy laws 

which harmed Vasiuki’s other projects; disregarding of the legitimate expectations 

established by Barancasia for Claimant and other photovoltaic investors.30 

38. The FET guarantee is enshrined in Article 2(2) of Cogitatia-Barancasia BIT:  

“Investments of investors of either Contracting Party shall at all times be accorded 

fair equitable treatment… in the territory of the other Contracting Party.”31 

39. This Article does not have any reference to the international law regime or customary 

international law minimum standard of treatment (the “MST”). Furthermore, 

according to Article 31(1)VCLT: 

“[a] treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in light of its 

object and purpose.”32  

40. In other words, the FET provision should be given ordinary meaning in the context of 

Cogitatia-Barancasia BIT.33 

41. Therefore, Article 2(2) of Cogitatia-Barancasia BIT should be interpreted in light of 

the autonomous FET standard, as applied by previous arbitral tribunals in cases 

dealing with similar FET provisions.34   

                                                           
30 Request for Arbitration, p.4.  

31 Cogitatia-Barancasia BIT, Art.2(2), p.25. 

32 VCLT, Art.31(1). 

33 Newcombe/Paradell, p.264. 
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42. There are several elements usually included to the autonomous FET standard.35 If one 

of the elements is breached it is sufficient for the violation of FET. Claimant asserts 

that Respondent violated several principles of the FET standard: (A) good faith36; (B) 

acting for cause and absence of arbitrary treatment37; (C) absence of discrimination38; 

(D) protection of legitimate expectations and stability39; (E) due process and 

transparency40.  

A. Respondent Did Not Act in Good Faith 

43. As it was emphasized in Sempra v. Argentina, the principle of good faith is “a guiding 

beacon … to the obligation”; it lies “at the heart of the concept of fair and equitable 

treatment”.41 Moreover, pursuant to Article 26 VCLT “every treaty in force is binding 

upon the parties to it and must be performed in good faith”42. In accordance with this 

principle a state should act reasonably, consistently and not arbitrarily.43 

44. Firstly, Respondent violated the good faith principle by denial of the application for 

the Claimant’s project Alfa’s license, since no ban on obtaining a license was included 

in the LRE.44 The case is similar to Tecmed, where the tribunal concluded that the lack 

of transparency in the situation of the permit’s denial was a breach of the good faith 

obligation.45 

                                                                                                                                                                
34 Newcombe/Paradell, p.226; Vasciannie, pp.104-105; FA Mann, p.244; Occidental, §§189-190; Enron, §258; 

Dolzer/Schreuer, p.126; Tecmed, §§155-56; MTD, §§110-13; Saluka §§286-95. 

35 Salacuse, pp. 230-231; Stone, pp. 83-84; Shreuer, FET, pp. 374-385; Vasciannie, pp. 103, 133; 

Newcombe/Paradell, p.264; MTD, §§110-112; Saluka, §§286-295; PSEG, §239; Siemens, §§291-300. 

36 Waste Management, §§96, 138; CMS, §280; Schreuer, FET, pp.357-86. 

37 ElettronicaSicula, §128; Mondev, §127; Loewen, §133, §135. 

38 Occidental, §177; Siemens, §321; Dolzer/Schreuer, p.173. 

39 Tecmed, §183; Waste Management, §98; Occidental, §183; Saluka, §302; Electrabel, §7.7; Tecmed, §154; 

Metalclad, §103. 

40 Metalclad, §76, 99; Maffezini v. Spain, §83; Pope&Talbot, §§63-64. 

41 Sempra, §§297-298; Waste Management, §§138. 

42 VCLT, Art.26. 

43 Tecmed, §154. 

44 Uncontested facts §22, p.22. 

45 Tecmed, §172. 
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45. Secondly, the changes introduced to the LRE and the Regulation on the Support of 

Photovoltaic Sector (the “Regulation”) were not performed in a good faith, since they 

were actually aimed at the infringement of the investor’s interests. Particularly, (i) the 

abolishment of the 12-years guarantee for the fixed feed-in tariff was performed in the 

absence of any provisions allowing such change46 and (ii) the new tariff provision was 

given retroactive effect in the absence of any laws allowing such provisions47. 

Furthermore, Claimant was not provided with an opportunity to influence these 

changes having drastic effect on its investments in Barancasia. 

46. Consequently, Respondent abused its sovereign regulatory power aiming to change 

the rights and obligations towards Claimant and other investors. Therefore, the breach 

of the good faith principle permeates all the other violated FET elements.  

B. Respondent Acted Arbitrary and Unreasonably  

47. It is generally accepted by arbitral practice that the notion of FET includes the absence 

of arbitrary conduct principle.48 A host state is not allowed to act arbitrarily towards a 

foreign investor.49  

48. According to the International Court of Justice in the ELSI case, by “arbitrary” it is 

meant:  

“[a] willful disregard of due process of law, an act which shocks, or at least 

surprises, a sense of judicial propriety”50. 

49. Furthermore, according to the Black’s Law Dictionary, often cited by arbitral 

tribunals, “arbitrary” means “depending on individual discretion; …founded on 

prejudice or preference rather than on reason of fact”.51 An alternative view was 

                                                           
46 Uncontested facts §§16-17, p.22. 

47 Procedural Order No.2, Clarification 19, p.5. 

48 Stone, p.95; El Paso, §230; CMS, Annulment, §290; Vasciannie, p.133; S.D.Myers, §263; Mondev, §127; 

Parkerings, §315; Pantechniki, §87. 

49Parkerings, §315; Pantechniki, §87; Tecmed, §154; Alpha Projektholding, §420. 

50 ElettronicaSicula, §128; Schreuer, Protection, p. 184; Azurix, §392; CME, Partial Award, §612; Noble 

Ventures, §176-177; Siemeris, §318. 

51 Lauder, §221; CMS, Annulment, §291. 
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presented by the tribunal in Occidental v Equador, which found that “confusion and 

lack of clarity” of a decision determine it as an arbitrary measure.52 

50. At the same time, a state should not act unreasonably while implementing 

administrative or regulatory measures. Relationship to a rational policy should exist.53 

In other words, logical explanation of a measure aiming on a public interest issue is 

essential to be analyzed by the Tribunal.54 The nature of the measures and the way of 

its implementation aid in establishing a correlation “between the state’s public policy 

objective and the measure adopted to achieve it”. 55 

51. When Respondent denied a license for the Vasiuki’s project Alfa56, it acted both 

arbitrarily and unreasonably. The denial was based on the fact that the fixed feed-in 

tariff can be granted only to new projects and the Alfa project existed before the 

LRE.57 However, there is no provision or any information in the LRE concerning such 

limitation.58 Thus, there was no legal basis for the denial of a license. Moreover, there 

is no information that any other officially existed requirement for obtaining a license 

was not satisfied in the Alfa’s application.  

52. Furthermore, it is unclear what public policy objective stood behind this denial and 

how the denial helped to achieve it. As it was presented by Respondent itself, the LRE 

and the renewable energy support scheme were:  

“aimed at encouraging the development of renewable energy technology, 

improving security and diversification of energy supply, as well as protecting the 

environment”59.  

53. The aims are also stated in Article 1 LRE. However, the denial of license seems to 

impede achievement of these objectives since no project in the energy sector of 

Barancasia can operate without a license.60  

                                                           
52 Occidental, Final Award, §163. 

53 Saluka, §460; AES, §10.3.7. 

54 AES, §10.3.8. 

55 AES, §10.3.9. 

56 Uncontested facts §22, p.21. 

57 Ibid. 

58 Ibid. 

59Uncontested facts §14, p.20. 
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54. Claimant also submits that the changes to the LRE enacted in January 2013 were 

arbitrary, since they, as well as the denial of license, contravene achievement of the 

initial aims of the LRE and Barancasia’s policy towards meeting “ambitious EU 

climate and energy targets”61.  

55. One of the key aims of the LRE was a promotion of the innovative technologies’ 

development.62 This aim was achieved only to some extent in 2011, when the new 

ground-breaking technology in the solar panels' sphere was developed.63 Furthermore, 

Respondent intended to reach the 20% share of renewable energy in its energy 

sphere64 but has not reach this target to the date.65 Therefore, when the Government of 

Barancasia called the LRE a mistake66, it was unexpected for Claimant.  

56. Respondent decided to implement changes that affected all the existing projects, 

which had already received the licenses, by introducing new tariffs with retroactive 

effect.67 However, Claimant considers this action unreasonable, since Respondent’s 

aim was to eliminate a “solar bubble” and prevent future consequences of its 

development. It lacks rational policy that Respondent made a decision to avoid 

consequences of its own proclaimed “mistake” by damaging investors who relied on 

its previous representations. The ground-breaking technology available since 2011 is 

compatible only with new projects.68 Vasiuki applied for a license for its project Beta 

on 25 August 201069 before the new technologies appeared. Thus, the project Beta did 

not advanced from the technologies.  

57. Therefore, Claimant asserts that Respondent could have changed the law for future 

projects that had not received licenses yet but not by unreasonable and arbitral 

withdrawal of the 12-years tariffs’ guarantees.  
                                                                                                                                                                

60 Procedural Order No.3, Clarification 12, p.62. 

61 Uncontested facts §7, p.20. 

62 LRE, Art.1. 

63 Uncontested facts §25, p.23. 

64 Uncontested facts §15, p.22. 

65 Procedural Order No.2, Clarification 10, p.58. 

66 Uncontested facts §28, p.23. 

67 Request for arbitration, p.4. 

68 Procedural Order No.2, Clarification 30, p.60. 

69 Uncontested facts §22, p.22. 
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58. Thus, Respondent’s actions towards Vasiuki’s investments were arbitrary and 

unreasonable. 

C. Respondent’s Actions Were Discriminatory 

59. In CMS the tribunal stated that discriminatory treatment is contrary to FET.70 As 

Professor Shreuer emphasized, in order to prove the discriminatory character of a 

measure, it is necessary to provide a basis for comparison and the existence of de facto 

discrimination.71 

60. The tribunal in Saluka v. Czech Republic concluded that: 

“State conduct is discriminatory if similar cases are treated differently and without 

reasonable justification”72. 

61. For the de facto discrimination to exist, discriminatory consequences should be 

demonstrated.73 

62. Claimant asserts that the denial of license for the project Alfa is a discriminatory 

measure, since there were no grounds for such denial. Even if the comparison is made 

between the project Alfa and the project Beta, which are both solar panels’ projects, 

there is no difference between them in light of the LRE and the Regulation. 

63. The consequence of different treatment of similar projects is that the Beta project was 

functioning in better legal environment and had more options for the development 

than the project Alfa. This consequence is enough for the existence of a de facto 

discrimination.74 

 

 

 

                                                           
70 CMS, §290; Saluka, §309. 

71 Shreuer, Protection, p.194. 

72 Saluka, §313. 

73 Shreuer, Protection, p.196. 

74 Ibid. 
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D. Respondent Violated Claimant’s Legitimate Expectations  

64. It is widely accepted in arbitral practice that legitimate expectations form part of the 

FET standard.75 In Electrabel v. Hungary it was emphasized that protection of 

legitimate expectations of an investor is the most essential function of the FET.76  

65. The tribunal in Tecmed and Professor Dolzer underlined that a state has an obligation: 

“[to] provide to international investments treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make an 

investment.” 77  

66. Barancasia’s actions led to the violation of Claimant’s legitimate and reasonable 

expectations with respect to predictability, stability and constituency by failure to 

maintain the legal order existed at the moment of creation of such expectations. 

67. Therefore, Claimant asserts that (1) Vasiuki’s expectations were based on the legal 

order existed at the time of launching its projects in Barancasia; (2) the legal order in 

Barancasia at the time of Claimant’s investment was not stable, consistent and 

predictable; (3) Respondent abused its regulatory power.  

1. Claimant’s expectations were based on the legal order at the time of launching its 

projects 

68. Foreign investor’s legitimate expectations are formed at the time an investment is 

made.78 According to the tribunal in National Grid v. Argentine, the FET standard 

protects expectations which were “reasonable and legitimate in the context in which 

the investment was made”. 79  

69. In fact, a reasonable investor makes a decision on whether to invest into business in a 

foreign country after analyzing existing laws of this country, stability and 

                                                           
75 Tecmed, §159; Occidental, Final Award, §§184-192; LG&E, §127; Thunderbird, §147; National Grid, §175; 

Suez, §226; Lemire, §70; El Paso, §348. 

76 Electrabel, §7/.75; Potestà, pp.98-99; El Paso, §227; Tecmed, §154; Occidental, Final Award, §183; Saluka, 

§302; EDF, §216; Generation Ukraine, §20.37. 

77 Dolzer, p.14; Tecmed, §154. 

78 Dolzer, p.22; Azinian, §§95-97; Bayindir, §§190-191; LG&E, §127; Occidental, Final Award, §191 

79 National Grid, §175. 
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predictability of the legislative sphere. The decision might have been different if the 

legal order had been different.80 

70. Firstly, Claimant started its analysis of Barancasia as a future place for its business in 

2007 when Barancasia expressed its intention “to meet ambitious EU climate and 

energy targets”81 and “was making strides in promoting renewable energy sources”82.  

71. Claimant started its activities in Barancasia in May 2009 by purchasing land plots and 

launching the project Alfa.83 Claimant significantly developed its business in 

Barancasia after the LRE came into force in May 201084 by applying for licenses for 

14 projects, including the Alfa.85 The LRE promoted very attractive conditions for 

investors and became the main reason for Vasiuki’s decision of expanding its business 

in Barancasia. One of the key factors influenced the decision was that the guaranteed 

feed-in tariff would apply for 12 years.86 As a result, Vasiuki received licenses for the 

Beta project on 25 August 201087 and for 12 more projects on 1 July 201288. 

72. By the time Respondent began discussions of the necessary changes in laws in 2012, 

Claimant had already spent huge sums of money in order to prepare for operation of 

new projects in Barancasia – it “borrowed substantial sums of money from banks, 

acquired several land plots…and obtained construction permits”89 on 1 September 

201190. It also applied for licenses on 1 April 201291, before Barancasia made any 

representations about further changes in laws. Moreover, Respondent still approved 

the licenses for all new 12 projects, which is also considered as agreement of 

Barancasia to work with Vasiuki on the basis of existing laws. 

                                                           
80 Dolzer, p.17. 

81 Uncontested facts §7, p.20. 

82 Uncontested facts §8, p.21. 

83 Uncontested facts §12, p.21. 

84 Uncontested facts §14, p.21. 

85 Request for arbitration, p.5. 

86 Request for arbitration, p.5, Uncontested facts §17, p.22. 

87 Uncontested facts §23, p.22 

88 Request for arbitration, p.5; Uncontested facts §33, p.24. 

89 Uncontested facts §27, p.23. 

90 Procedural Order No.2, Clarification 11, p.58. 

91 Procedural Order No.2, Clarification 9, p.58. 
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73. Consequently, Claimant’s legitimate expectations in respects of its investments in 

Barancasia were formed when the investments were made. 

2. The legal order in Barancasia was not stable, consistent and predictable 

74. In the Tecmed case the tribunal stated: 

“The foreign investor expects the host State to act…so that it may know 

beforehead any and all rules and regulations that will govern its investments, as 

well as the goals of the relevant policies and administrative practices or directives, 

to be able to plan its investment and comply with such regulations”92. 

75. Thus, stable legal framework forms one of the FET standard’s requirements.93 

According to Occidental v. Equador “the legal and business environment in which the 

investment has been made” should not be altered.94 The BIT is considered to be a 

guarantee of legal stability. 95 In Parkerings it was underlined that a state should not 

act “unfairly, unreasonable or unequitable in the exercise of its legislative power”, 

otherwise it can frustrate legitimate expectations of a foreign investor.96 

76. Consistency of the host state’s conduct is also considered as a requirement of FET.97 

As Professor Dolzer emphasized, the host state has a right to protect its interests if 

new circumstances take place. However, in this situation the host state should not 

“ignore the interests of the investor who had earlier adjusted his conduct to the 

previous course required by the host state”.98 If a foreign investor suffers from serious 

negative consequences as a result of a host state’s actions, such actions are considered 

as inconsistent with FET. 

77. Unlike the Methanex case, in the present dispute there were no notions of future 

changes when Vasiuki acquired the licenses for all of its projects. Thus, Vasiuki 

expected that the initial photovoltaic laws would stay in force at least for the projects 

that had already received licenses.  

                                                           
92 Dolzer, p.14; Tecmed, §154. 

93 Occidental, Final Award, §183; Occidental, §§183, 191; National Grid, §§168, 170. 

94 Occidental, Final Award, §§183, 191; Marion, §220; LG&E, §124. 

95 Dolzer, p.23. 

96 Parkerings, §§332, 337. 

97 Metalclad, §99; Tecmed, §154; Encana, §158; Saluka, §§248, 307, 417; PSEG, §248; Dolzer, page 21. 

98 Dolzer, p.21. 
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78. However, Respondent decided to change the laws completely. Firstly, according to the 

legislative changes from 3 January 2013, a guaranteed feed-in tariff of EUR 0.44/kWh 

was reduced to EUR 0.15/kWh.99 Moreover, the effect of this change came into force 

with retroactive effect from 1 January 2013.100 Secondly, the initial provision about 12 

years guarantee for the feed-in tariff of EUR 0.44/kWh for all the licensed projects 

was substituted by the annual review of the feed-in tariff provision.101 

79. Claimant insists that such changes were unfair, unequal, unreasonable, ignoring the 

interests of Vasiuki as a foreign investor and leading to serious negative consequences 

for Vasiuki.  

80. The aims of the LRE were to encourage the development of renewable energy 

technology, to improve security and diversification of energy supply and to protect the 

environment.102 

81. One of the aims of the LRE was achieved in 2011, when a ground-breaking 

technology in the solar panels’ development sphere appeared.103 Respondent almost 

achieved the other purposes, since the BEA received over 7000 applications for 

licenses in the photovoltaic sphere.104 

82. Therefore, Respondent’s decision to change completely its policy with respect to 

renewable energy in Barancasia is unexpected. Respondent aimed on achieving its 

own targets and decided to ignore the interests of the investors afterwards. Apparently, 

companies who invested money in Barancasia’s renewable energy sources’ 

development had no choice other than to continue operation of their projects in 

Barancasia in order to recoup at least some costs of the projects’ development. 

83. The similar situation occurred in Total v. Argentina where it was held that  

                                                           
99 Request for Arbitration, p.5. 

100 Ibid. 

101 Ibid. 

102 Uncontested facts §14, p.21. 

103 Uncontested facts §25, p.23. 

104 Uncontested facts §26, p.23. 
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“When a State is empowered to fix the tariffs of a public utility it must do so in 

such a way that the concessionaire is able to recover its operations costs, amortize 

its investments and make a reasonable return over time.”105 

84. However, in the present case, Respondent did nothing to protect the investors’ 

interests and attempted to avoid responsibility for its actions. Claimant could not have 

foreseen that a state could act in such an irresponsible manner with respect to 

companies investing money to the development of the country. 

85. As a result, of the discussed changes, Vasiuki’s business in Barancasia was effectively 

destructed by Respondent and led to very serious consequences for Claimant since it 

had spent huge amounts of money on Barancasia’s land plots, personnel, equipment 

for the projects in Barancasia.106 

3. Respondent abused its regulatory power 

86. Claimant does not doubt the fact that every state has a right to change it laws if 

necessary; rather, it asserts that this right should have boundaries.107 When a state 

enters a BIT, it accepts certain limitations to its power to regulate.108 Therefore, a state 

breaches FET if it adopts measures unilaterally109 and if these measures are 

‘drastic’110. 

87. Claimant did not expect that Respondent would change the laws on renewable energy 

unilaterally after guarantying a fixed feed-in tariff for 12 years. However, Respondent 

implemented the annual review of the feed-in tariff without any consultations with 

concerned stakeholders.111 Private hearings organized by Barancasia before 

implementing the new legislation112 did not make Barancasia’s decision fairer in any 

respect because the most part of the investors was denied opportunity to influence the 

decision of Respondent. It is unclear how Barancasian parliamentary committees 

                                                           
105 Total, §122. 

106 Request for Arbitration, p.5; Uncontested facts §36, p.24. 

107 ADC, §§423-424; El Paso, §371. 

108 ADC, §§423-424. 

109 Occidental, Final Award, §§184-92. 

110 Toto, §244. 

111 Request for Arbitration, p.5. 

112 Uncontested facts §34, p.24.  
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chose the stakeholders to participate in the hearings since they does not have any rules 

regarding such choice.113 This is seemingly an abuse of regulatory power. 

88. Moreover, retroactive effect of the new feed-in tariff also constitutes abuse of 

regulatory power by Barancasia. Respondent took advantage of its sovereign power to 

apply the new laws in a retroactive manner in the absence of any legislative provisions 

allowing such laws to exist.114.  

89. Overall, the 2013 changes to the LRE and the Regulation led to serious negative 

consequences for Vasiuki and violated its legitimate expectations. Respondent cannot 

justify its actions by the right to regulate its domestic affairs since the boundaries 

established for this right were exceeded in the present case. 

E. Respondent’s Actions Were Not Transparent and Violated Due Process 

Requirement  

90. Due process and the right to be heard are recognized as principles of FET.115 The 

tribunal in Metalclad v. Mexico held that the FET standard was breached via 

Respondent’s failure to hear Claimant. In other words, Respondent did not notify or 

invite Claimant to a meeting where the permission for its project was denied.116 Thus, 

Claimant was not provided with an opportunity to be heard. The similar decisions 

were made in other cases.117 

91. In many cases transparency of host state’s actions was considered as a part of the FET 

standard.118 For instance, in Waste Management it was concluded that the FET 

standard would be violated if an administrative process lacks transparency.119  

92. In this respect there are two aspects of transparency to deal with. Firstly, a host state 

should inform a foreign investor about the upcoming laws, changes in laws or other 

                                                           
113 Uncontested facts §5, p.62. 

114 Procedural Order No.2, Clarification 19, p.59. 

115 Genin, §358; Waste Management, §98. 

116 Metalclad, §91. 

117 Tecmed, §162; Middle East Cement, §143. 

118 Tecmed, §154; Waste Management, §98; Metalclad, §91. 

119 Waste Management, §98. 
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decisions affecting its investments.120 The tribunal in Deutsche Bank AG concluded 

that the FET standard was breached since the respondent did not inform the claimant 

about the upcoming court’s hearings against it and did not provide an opportunity to 

respond to the investigation report.121 Secondly, a foreign investor should have an 

opportunity to evaluate fairness and equality of the adopted measure.122 

93. In the case at hand Respondent violated due process and transparency requirements in 

two ways.  

94. Firstly, Respondent did not provide Claimant with right to be heard before changing 

the laws affecting Vasiuki’s investment. The only opportunity for Vasiuki to influence 

the decision of Barancasian Government was to participate in private hearings in 

November 2012. However, Claimant did not have any information about these 

hearings.123 Even if it had such information, it had no influence on Barancasian 

parliamentary committees who chose the stakeholders for the hearings.124 Thus, 

Claimant was denied the right to be heard.   

95. Secondly, the retroactive effect of the new feed-in tariff constitutes a violation of due 

process, since there are no laws in Barancasia allowing retroactive effect of any 

legislative provisions.125 Although there is information that retroactive laws were 

implemented in exceptional circumstances before126, Respondent did not provide any  

circumstances that urgently required implementing changes retroactively. In any 

event, previous laws with retroactive effect have never been challenged in the 

courts.127 Therefore, Claimant insists that Barancasia acted against due process in this 

situation.  

96. In conclusion, Respondent violated the FET standard by not according Claimant 

reasonable treatment in accordance with the BIT and international law. While 
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implementing new measures, Respondent acted in bad faith, arbitrarily, unreasonably, 

abusing its sovereign powers. Discriminatory character of the denial of license for the 

project Alfa, frustration of Claimant’s legitimate expectations, lack of due process and 

transparency led to serious consequences for Vasiuki. Precisely, Claimant’s business 

in Barancasia was destructed by Respondent’s actions. 

III. RESPONDENT’S ACTIONS ARE NOT EXEMPTED ON THE BASIS THAT 

THEY WERE NECESSARY FOR BARANCASIA IN ORDER TO MEET ITS 

ECONOMIC AND RENEWABLE ENERGY OBJECTIVES AND TO ADHERE 

TO ITS EU OBLIGATIONS 

97. Respondent is not exempted for the violation of the fair and equitable treatment 

standard, since no state of necessity exists in the case at hand.  

98. It is accepted by arbitral practice that the BIT “essential security interests” provision 

constitutes a separate defense from the customary international law defense of 

necessity.128 Respondent’s actions do not satisfy criteria of necessity from both (A) 

essential security interests (the “ESI”) provision of the BIT; (B) customary 

international law defense of necessity; (C) in any event, Respondent is obliged to pay 

Claimant a compensation for the violation of the BIT.  

A. Respondent’s Actions Are Not Exempted under the BIT 

99. Respondent’s actions led to the violation of the BIT, since they were not necessary to 

safeguard essential security interests established by Article 11 of Cogitatia-Barancasia 

BIT. Pursuant to this Article: 

"[Nothing in this agreement shall be construed] to prevent either Contracting 

Party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace or security".129 

100. Thus, it is essential for the Respondent’s actions to serve for protection of 

international peace or security.130 With regard to this provision, Claimant contends that 

(1) Article 11 of the BIT is not of a self-judging character; (2) it does not encompass 

                                                           
128 CMS, Annulment, §134. 

129 The BIT, Art.11; Guatemala-Czech Republic BIT. 

130 Continental Casualty, §§163-64. 
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the State’s essential security interests; (3) Barancasia’s actions were not necessary to 

safeguard the ESI.  

1. Article 11 of Cogitatia-Barancasia BIT is not of a self-judging character 

101. According to Article 31 VCLT, treaties should be interpreted “in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose"131. 

102. It was stated in Sempra v Argentina about the ESI provision that “the very fact such 

article has not been excluded from dispute settlement is indicative of its non-self-

judging nature”132. Moreover, it is confirmed by arbitral practice that: 

“considering the exceptional or extraordinary character of the measures adopted 

on grounds of necessity, the self-judging character of the relevant provisions 

contained in BITs cannot be presumed but must be expressed in the text of the 

treaty”133. 

103. Thus, Barancasia has no right to decide unilaterally whether its actions can be 

qualified as falling under Article 11 BIT or not, since ESI provisions are not of self-

judging character.134 It is not enough to include the word “necessary” to the Article as, 

for example, in the U.S.-Argentina BIT “measures necessary for the maintenance of 

public order”.135 In order for Article 11 of the BIT to be a provision of self-judging 

nature, it should contain such wording as “which it [a Contracting Party] considers 

necessary” or similar one.136  

104. There is no reference neither to notion of “necessity” nor to the possibility of the state 

itself to decide what measures it can consider as necessary in Article 11 of Cogitatia-

Barancasia BIT. Therefore, it is for the Tribunal to decide whether the measures taken 

by Respondent were necessary in this case.  
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2. Article 11 of the BIT does not refer to the State’s essential security interests  

105. Respondent cannot invoke the necessity defense by virtue of Article 11 BIT, since it is 

not of self-judging nature and does not encompass essential security interests of 

Barancasia. The ESI provision in Cogitatia-Barancasia BIT contains reference to the 

fulfilment of obligations concerning the maintenance of international peace or 

security.137 Nothing in the situation in consideration threatened international peace or 

security.  

106. According to arbitral practice, the notion of “ESI” and, in particular, “security” refers 

to situations of military or political conflicts138, or sometimes economic crisis as in 

Argentina, which is declared as an emergency threatening public order.139 Moreover, 

in such documents as NAFTA, GATS, Energy Charter treaty the ESI provisions are 

precisely defined140, whereas in Cogitatia-Barancasia BIT the ESI provision is not 

further limited or defined.  

107. There is no evidence of any similar circumstances in the case at hand. There is no 

declared emergency, like political, economic, or social collapse, or its danger in any 

sphere in Barancasia.  

108. Even if Respondent has any financial difficulties or problems with its educational 

system, such problems cannot be qualified as essential security issues. It is still 

essential to pay attention to the degree of severity of a situation. It is not enough to 

establish potential future negative consequences for a state to consider a situation as 

endangering state’s essential security interests.141 

109. Firstly, there are no signs of any problems with Barancasia’s economy as a result of 

the development of the renewable energy sources’ programme. Although Barancasia 

presented the situation with renewable energy producers as the “solar bubble”, it is 

still has no much influence to the state’s economy as a whole.  
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110. Secondly, Respondent was not at risk of a social collapse merely because some 

teachers decided to show their attitude to the renewable energy support scheme. There 

were no any violent acts during these strikes.142 Moreover, it is a widespread practice 

that in some spheres some working classes hold national strikes, as in the case at hand, 

with no further damage to a state. For example, airplanes dispatchers’’ strikes lead to 

more serious consequences as stop of work of almost the whole airports. The mere 

comparison of teachers with the solar panels should not be considered as a danger of a 

social collapse. It is just a method of influence of the Government of Barancasia with 

the aim of increasing of the teachers’ salaries. More likely, that there is no difference 

for teachers where the money for their salaries will be taken from. 

111. Thirdly, Barancasia would not have been breached any international obligations, 

including its obligation towards the EU, by supporting its own renewable energy 

scheme. This scheme was a part of the Barancasia’s adoption to the EU climate and 

energy objectives.143 It is also essential that the European Commission did not interfere 

neither the dispute144 nor the situation with the fixed-in tariffs guarantee145. Therefore, 

even if Barancasia was forced to ask the EU for exceeding the EU-mandated 

borrowing limits, it would not have led to serious consequences for Barancasia, the 

EU and its relations.  

112. To conclude, Claimant emphasizes that Respondent abuses the essential security 

defence by relying on Article 11 BIT in the case at hand. The Tribunal should take 

into consideration the fact that the very purpose of the BIT, i.e. protection of the 

foreign investments, loses its value if a state can rely on the ESI provision in any 

situation of non-fulfilment of its obligations.146  

3. Barancasia’s actions were not necessary 

113. Even if the Tribunal considers that Barancasia is able to rely on the ESI provision, its 

actions were not necessary to remedy the situation.  
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114. In Continental Casualty it was emphasized that any measure aimed at safeguarding 

ESI should contribute to its original purpose and be proportional to it.147  

115. Importantly, Claimant does not impugn Respondent’s right on legislative regulation. 

However, the scale of the regulation in this particular situation was not necessary and 

proportional. There was no need to adopt the legislation for all the investors. Before 

new technologies were adopted a number of licenses was granted. The licenses that 

were already received could have function in accordance with old laws. 

B. Respondent’s Actions Are Not Exempted under Customary International Law 

116. Respondent cannot rely on the customary international defense of necessity in the case 

at hand. It is widely recognized that the necessity defense requirements are observed 

in Article 25 of the ILC Articles’01148. 

117. The necessity defense cannot be invoked if any of its requirements are not satisfied149: 

(1)  State’s act should be “the only way to safeguard an essential interest against a 

grave and imminent peril”150; 

(2)  State’s act should not “seriously impair an essential interest of the State or 

States towards which the obligation exists, or of the international community as a 

whole”151; 

(3)  There should be no exclusion of the possibility to invoke the necessity defense 

in the international obligation in question”152; 

(4)  State should not contribute to the situation of necessity153. 
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118. Barancasia did not satisfy the listed requirements in the case at hand.  

1. Barancasia’s actions were not the only way to safeguard the essential interests 

against grave and imminent peril 

119. First of all, there was no danger of “grave and imminent peril” in the case at hand. 

According to the tribunal in Enron if events in a state are controllable and 

manageable, a danger of “grave and imminent peril” does not exist.154 Furthermore, in 

CMS it was stated that a situation should lead to “total economic and social 

collapse”.155 

120. Respondent emphasized two key reasons for the application of the necessity defense: 

satisfaction of the state’s economic objectives and adherence to the EU obligations.156 

However, there was no any indications of economic or social collapse in the country. 

As it has already been discussed, the only notion of problems in social life of the state 

to some extent connected with the changes to the LRE is organization of peaceful 

national strikes by Barancasian teachers.157 Obviously, this is not enough for the 

announcement of imminent social collapse. 

121. The economy of Barancasia was not in danger since the alleged percent of state 

revenues diverted to the feed-in tariffs’ financing, if no changes are adopted, does not 

lead to the collapse. 

122. Claimant insists that Barancasia was able to control the situation without any breaches 

of its obligations toward Vasiuki. The fact that Barancasia adopted radical changes to 

its legislation in the case at hand indicated its ability to exercise control over the 

situation. The new ground-breaking technology appeared in 2011,158 the Government 

of Barancasia realized the consequences of future application of the existing LRE in 

the beginning of 2012.159 The teachers started the strikes in June 2012.160 However, 
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Respondent continued to issue the licenses, which is confirmed by the licenses 

obtained by Claimant on 1 July 2012.161 This means that Respondent decided to wait 

father then to react to the situation if it was really considered as threatening 

Barancasian essential interests. 

123. Secondly, even if the Tribunal considers that there was a danger of “grave and 

imminent peril”, Respondent’s legislative measures were not the only possible way to 

avoid it as it is required by Article 25 of the ILC Articles.162  

124. Respondent should have impaired other measures even if they are more difficult or 

expensive for the state.163 For example, in the Gabcikovo-Nagymaros case it was held 

that Hungary was able to act in a different way to prevent dangerous situation.164 In 

CMS v Argentine it was held that a number of alternatives was available to deal with 

the crisis.165 The same conclusion was made in Sempra v Argentine166 Moreover, 

Respondent could have discussed possible solution with the investors as was 

emphasized in the Sempra case.167  

125. In the case at hand, Respondent could have applied changes in its legislation only to 

new projects that had not yet acquired licenses. However, Respondent decided to 

eliminate all the consequences of its failure to analyze situation from the very begging. 

Respondent wanted to avoid any kind of responsibility for its mistake without 

focusing on its obligations towards its own and foreign investors.  

2. Barancasia’s actions did seriously impair essential interests of other states and 

the international community 

126. It is essential that the impaired interests should be less important than the interests 

protected via a state’s actions.168  
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127. Therefore, Claimant asserts that Barancasian essential interests were not seriously 

impaired as a result of the renewable energy support scheme’s consequences. 

Although there were some social and economic difficulties in the country, 

Respondent’s actions affected competing interests more.  

128. Cogitatia’s investors suffered huge losses after Barancasia had enacted the changes to 

the LRE. Thus, Cogitatia’s essential interests concerning Respondent’s obligations 

towards Cogitatia and economic prosperity of Cogitatian nationals were impaired. In 

fact, Barancasia purported to avoid alleged violation of international obligation 

towards the EU, but violated its international obligations towards Cogitatia by 

violating the BIT.  

129. Moreover, according to the tribunal in Enron, it is essential to consider the private 

entities’ interests while applying the necessity defence.169 In the case at hand, Claimant 

suffered huge losses as a result of the changes to legislation in Barancasia.  

130. Furthermore, Cogitatia and Claimant are not the only parties suffered from 

Respondent’s actions. The whole international community evidenced Barancasian 

attitude to its obligations under the BIT, native and foreign investors.  

3. Barancasia contributed to the situation of necessity 

131. For the necessity defense to be applied there should be no contribution on behalf of a 

State to the situation of necessity.170 A state should not create a situation of necessity 

and after that use it to avoid responsibility for its consequences.171 

132. Every situation of emergency is caused by exogenous and endogenous factors.172 In 

CMS, Sempra and Enron it was held that the government’s actions substantially 

contributed to the situation of emergency.173 At the same time, while external factors 
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influenced the situation to some extent174, this did not helped the respondent to avoid 

responsibility. Thus, substantiality of a state’s contribution is a crucial factor.175 

133. Respondent contributed to the state of necessity in several ways. Firstly, since the very 

beginning Respondent failed to estimate possible consequences of the LRE and 

Regulation implementation. To be more precise, Respondent included the provision 

guarantying 12 years of the fixed feed-in tariff with no reference to its possible review 

in exceptional circumstances. Moreover, Respondent did not limited the state budget’s 

expenses for the renewable energy support scheme. This led to the unnecessary huge 

amount of applications for the licenses. Thus, Barancasia could have reached its 

economic objectives without serious obstacles by more thorough preparation of the 

LRE and Regulation. 

134. Secondly, Respondent reacted to the situation with a huge delay. It took almost two 

years for Barancasia to make its first attempt to solve the problem with a “solar 

bubble” and its consequences. During these two years Respondent did not attempted 

to get out of the situation with minimal loses for everybody. As a result, the adopted 

changes to the LRE and retroactive effect of the changes to the Regulation led to 

serious consequences for all  investors, but not for Barancasia itself. Therefore, 

Respondent substantially contributed the situation of necessity.  

C. Respondent Is Obliged to Pay Claimant a Compensation for the Violation of the 

BIT 

135. Even if the Tribunal concludes that Respondent is able to rely on the defense of 

necessity, Claimant is entitled to receive compensation for the violation of the FET 

standard under Cogitatia-Barancasia BIT. Respondent is still obliged to pay 

compensation for the adopted measures, although it pleads the necessity defense. 

136. The defense of necessity is of a temporary character and can be applied only during 

the period of necessity.176 After the situation of emergency is eliminated, a state is to 

fulfill its obligations.177 
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137. Taking everything into consideration, Respondent cannot plead the necessity defense, 

since there was no danger to the existence of Barancasia. Furthermore, Respondent’s 

actions were not necessary. Finally, Respondent substantially contributed to the 

situation of necessity. In any event, Respondent is still obliged to pay Claimant a 

compensation for the failure to accord fair and equitable treatment.  
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PART THREE: REMEDIES 

IV. RESPONDENT CAN BE ORDERED TO RESCIND THE LRE AMENDED 

ARTICLE 4 OR TO CONTINUE TO PAY THE PRE-2013 FEED-IN TARIFF 

TO CLAIMANT 

138. Claimant asserts that the measures suggested further can provide full satisfaction to 

investors, thus respectfully asks the Tribunal to restore the situation as it existed prior 

to the infringement in either of the two ways elucidated.  

139. To be precise, Claimant requests the Tribunal to order Respondent (A) to repeal the 

amendment to Article 4 LRE or (B) to continue to pay Vasiuki the €0.44 feed-in tariff 

for 12 years. 

140. The question at hand would require the Tribunal to consider issuing an order for 

specific performance. The order for specific performance is a recognized remedy in 

international arbitration. According to Professor Schreuer it is  

“...entirely possible that future cases will involve disputes arising from ongoing 

relationships in which awards providing for specific performance or injunctions 

become relevant”178.  

141. Normally, if the parties want restitution taken off the table altogether they may agree 

to do so in the compromis.179 That has not happened in the present case leaving the 

option open for the Tribunal. 

A. Respondent Can Be Ordered to Repeal the Amendment to Article 4 of the LRE 

142. Claimant asserts that Barancasia can be ordered to rescind the LRE amended Article 4. 

In this instance Vasiuki asks the Tribunal to award specific performance in the form of 

juridical restitution. Juridical restitution is provided by the ILC Articles’66.In 

particular, the commentary to the ILC Article 35 explains that:  

‘[T]he term ‘juridical restitution’ requires or involves the modification of the legal 

situation either within the legal system of the responsible State or in its legal 

relations with the injured State. Such cases include the revocation, annulment or 
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amendment of a constitutional or legislative provision enacted in violation of a 

rule of international law […].'180 

143. Thus, the order to rescind the LRE amended Article 4 would prima facie fall within 

the category of available to the present Tribunal as this option is specifically 

mentioned in the commentary to the Article 35. If restitution is not materially 

impossible (1)181, and does not involve putting a disproportionate burden on 

Barancasia (2)182, the Tribunal may order Barancasia to repeal the amendment. 

1. Impossibility 

144. In the case at hand restitution is not materially impossible. Similarly to the present 

case where Vasiuki asks to repeal the amendment to Article 4 LRE, 183 in the Micula v. 

Romania arbitration184 claimant asked for restitution of the former legal framework 

governing its investment.  

145. In Micula, respondent argued that it was impossible for the tribunal to order non-

pecuniary remedies, since they would interfere with Romania’s sovereignty. The same 

claims are made by Barancasia in its Response to Request for Arbitration.185 Micula 

tribunal rejected that argument and stated that it had the power to issue such a 

restitution order.186  

146. In addition, another argument in favour of awarding restitution found by the tribunal 

in Micula was the absence of limitation imposed on the tribunal’s powers to grant such 

a remedy in the BIT, from which the consent of the parties was inferred.187 Similarly, 

there is no such limitation in Cogitatia-Barancasia BIT. Article 5 BIT that deals with 

expropriation simply mentions compensation, but does not expressly or impliedly rule 

out restitution as a possible remedy.  
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147. Moreover, Article 4 BIT, which deals with the compensation for losses owing to war, 

armed conflict, etc., explicitly mentions restitution as one of the remedies. The rest of 

the BIT provisions do not preclude the Tribunal from ordering restitution, if and when 

appropriate, for a violation of other substantive provisions. Article 8 BIT contains no 

further limitations to the Tribunal’s powers in that respect.  

148. Elaborating on the issue of the alleged interference with Respondent’s sovereignty, the 

position of the tribunal in Goetz v. Burundi shall be considered. In that case the 

tribunal adopted a two-stage approach by leaving for the State to decide whether to 

‘give an adequate and effective indemnity’ to the claimants or ‘to return the benefit of 

the free zone regime’ to them. In doing so, the tribunal highlighted that ‘the choice lay 

within the sovereign discretion of the Burundian government’188, thus confirming the 

absence of infringement of the State’s sovereignty. 

149. For the abovementioned reasons, Claimant asserts that ordering Barancasia to repeal 

the amended LRE Article 4 in the present case is not materially impossible. 

2. Disproportionate burden 

150. Awarding restitution in the present instance would not put a disproportionate burden 

on Barancasia. In LG&E v. Argentina189 Argentina was found responsible for violating 

the fair and equitable treatment protection of the US–Argentina BIT. Among the bases 

for Argentina’s liability were the substantial modification of the gas regulatory 

framework and pesification of the gas tariffs, which were supposed to be calculated in 

dollars.190  

151. In LG&E the tribunal refused to order a juridical restitution, since that would put a 

disproportionate burden on Argentina.191 Although the present case also concerns 

charges in tariffs owed by a state to an energy provider, it may be distinguished from 

LG&E on three grounds.  
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152. Firstly, awarding restitution in the present case does not require translation of the 

tariffs in another currency, which makes the restitution significantly less intrusive.  

153. Secondly, at the time of LG&E arbitration Argentina still suffered from the aftermath 

of significant fiscal crisis,192 which is not the case with Barancasia in the present 

arbitration.  

154. Thirdly, LG&E was commenced under the ICSID rules. ICSID Article 54(1) limits the 

obligation of the states to comply with the award to the enforcement of ‘the pecuniary 

obligations imposed by that award within its territories as if it were a final judgment of 

a court in that State’.193 There are no similar restrictions in the New York Convention, 

which is the main enforcement convention for investment treaty awards rendered 

under the UNCITRAL Arbitration Rules,194 and to which both Barancasia and 

Cogitatia are parties.195 

155. It follows that ordering Barancasia to repeal the amended LRE Article 4 in the present 

case would not put a disproportionate burden on it. 

156. Consequently, Barancasia can be ordered to repeal the amendment to Article 4 LRE.  

B. Respondent Can Be Ordered to Continue to Pay the Pre-2013 Feed-In Tariff to 

Claimant  

157. Claimant asserts that Barancasia can be ordered to continue to pay the pre-2013 feed-

in tariff to Claimant. 

158. The order requested constitutes an order for specific performance; therefore, earlier 

submissions concerning the viability of such an order fully apply here. That includes 

arguments about impossibility and inappropriate burden.  

159. As regards specifically payment of the tariffs to the energy providers, Nykomb v. 

Latvia196 is a particularly strong precedent, which supports Vasiuki’s claim. In 
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Nykomb, the dispute arose out of Latvia’s refusal to pay a so-called ‘double tariff’ 

under a contract for the supply of electricity, to which claimant was entitled pursuant 

to an Entrepreneurial Law.197  Nykomb commenced arbitration against Latvia for 

breach of the ECT, arguing that non-payment of the double tariff violated Article 

10(1) ECT.198 The tribunal found Latvia liable for violating the ECT. With respect to 

the future amounts due under the contract, the tribunal ordered Latvia to ensure that in 

the future tariffs were paid in accordance with the parties’ contract.199  

160. The only difference between Nykomb and the present case is that Barancasia and 

Cogitatia are not parties to the ECT.200 However, Cogitatia-Barancasia BIT contains 

provisions virtually identical to the Article 10(1) ECT. Essentially, Article 10(1) 

contains a statement of FET standard as well as MFN clause. The basis of Nykomb’s 

claims was the violation of the FET standard similarly to the present case where 

Vasiuki were guaranteed fair and equitable treatment under Article 2.2 BIT. 

Therefore, similarly, Barancasia can be ordered to ensure that in the future Claimant 

will be paid tariffs in accordance with previous drafting of the LRE, i.e. pre-2013 

feed-in tariffs.   

161. In conclusion, both options requested by Claimant are possible to be ordered. 

V. VASIUKI’S BASIS FOR CLAIMING AND QUANTIFYUING 

COMPENSATION IS APPROPRIATE 

162. Claimant’s submission is that Vasiuki has a proper right to claim damages in these 

proceedings. The quantification of the damages is provided in the Expert Report of 

Marko Kovič (the “Kovič Report”)201 and comprises of the following parts: (A) 

damages in respect of the project Alfa202, (B) damages in respect of the project Beta203 

and (C) damages in respect of Barancasia Solar Project.204 Vasiuki submits that it has 
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appropriate grounds to claim and appropriate grounds to quantify damages in each of 

the abovementioned parts. 

A. Vasiuki’s Basis for Claiming and Quantifying Compensation in Respect of the 

project Alfa Is Appropriate 

1. Vasiuki has an appropriate basis for claiming compensation for the loss of 

profits of the Alfa project 

163. The Alfa project became operational in January 2010, when the tariff for the 

photovoltaic installations was €0.1989/kWh.205 On 1 July 2010 Barancasia adopted the 

LRE, which set the new tariff of €0.44/kWh for the following 12 years.206 Vasiuki 

expected that Alfa would be granted the feed-in tariff and adjusted its revenue plans 

accordingly.207 However, Alfa was denied this tariff and suffered loss in the form of 

lost profits, which amounts to €120,621, the measure of harm being the difference 

between the €0.44/kWh tariff that Alfa should have been allowed208 and the rate that it 

actually obtained in the 12-years perspective. 

164. Vasiuki’s basis for claiming compensation for the lost profits is appropriate, since it 

occurred as a result of Respondent’s internationally wrongful act, namely, breach of 

the BIT. However, the BIT itself does not contain mechanism for compensation for 

breaches other than expropriation. As far as similar cases are common in international 

investment practice,209 it is generally accepted that in absence of a special provision in 

a BIT, the measure of compensation is “to be determined in accordance with 

customary international law”210. The latter is most accurately reflected211 on this point 

by the ILC Articles’01, Article 36, which provides that: 
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“The State responsible for an internationally wrongful act is under an 

obligation to compensate for the damage caused thereby, insofar as such 

damage is not made good by restitution”212. 

165. Therefore, for Vasiuki to be entitled to compensation claimed in respect of Alfa, it is 

required to be established that (i) Barancasia committed an “internationally wrongful 

act”, for which it is responsible; (ii) the damage to Alfa is “caused” by this act and (iii) 

such damage was not made good by restitution. 

166. Firstly, it has already been established that the alleged actions of Respondent are 

attributable thereto and amount to a breach of its international obligation under the 

BIT213. In other words, the actions of Barancasia constituted an “internationally 

wrongful act” in the meaning of the ILC Articles214.  

167. Secondly, the loss of profits of the Alfa project was caused by Respondent’s actions, 

namely refusal to grant the feed-in tariff by Barancasian authority: if Alfa had been 

allowed the €0.44/kWh tariff, the alleged loss would not have occurred. 

168. Finally, the damage was not made good by restitution. Therefore, Barancasia is “under 

an obligation to compensate” the alleged loss under Article 36 ILC Articles’01. 

169. The fact that the loss to the Alfa project is represented in the form of lost profits does 

not impair Vasiuki from the right to compensation. It is consistent with the award of 

the Permanent Court of International Justice in the Factory at Chorzów case, which 

stated the principle of placing the damaged party in the “hypothetical economic 

position that it would have possessed but for”215 the wrongful act, committed by the 

responsible party. Furthermore, it is a principle of international law that “the 

compensation shall cover any financially assessable damage including loss of profits 

insofar as it is established”.216 Therefore, Vasiuki’s basis for claiming compensation is 

appropriate. 
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 2. Vasiuki has an appropriate basis for quantification of damages for the Alfa 

project 

170. Vasiuki bases its calculation of damages on the Kovič Report, which calculates the 

lost profits for the project Alfa amounting to €120,621.217 Respondent submitted 

Expert Report of Juanita Priemo (the “Priemo Report”) as an alternative to the Kovič 

Report. It criticizes the calculations of Professor Kovič on several grounds, but does 

not provide any alternative quantification of the damages to the project Alfa. 

However, none of the arguments put forward by the Priemo Report in criticism of the 

Kovič Report provide sufficient ground for denial Vasiuki the claimed sum of 

compensation. Each of the arguments will be dealt with in detail below. 

171. Firstly, Expert Priemo mentions that “Project Alfa was not undertaken in response to 

the Energy Law”218 and makes an assumption that the Kovič Report asserts that “the 

tariff under the Energy Law should apply retroactively”219. However, Expert Priemo 

has no good ground for making these claims. Professor Kovič does not in any way 

assert or assume that the Energy Law should apply retroactively: in his calculations220 

he places the increased tariff rate from the 1 July 2010, when it became valid under 

the Energy Law, and not earlier. As for the claim that the “Project Alfa was not 

undertaken in response” to the LRE, it is not clear how this fact prevents Vasiuki  

from claiming lost profits, being expectation, not reliance damages. 

172. Secondly, Expert Priemo criticizes the Kovič Report on the basis that Vasiuki (i) “was 

not able to accurately forecast the performance of the Alfa Project”221 and (ii) was 

“unable to control the construction costs”222. As for the latter, construction costs and 

Vasiuki’s ability to control them are irrelevant in these proceedings, as the claim 

concerns the stage of the Alfa’s performance, not construction, and, in particular, the 

loss of profits. As for the former claim, the fact that one of 35 revenue forecasts223 
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made by Vasiuki appeared to be mistaken, while others proved to be accurate224 does 

not show that the forecasts made by Vasiuki are inherently unreliable and cannot serve 

for the purpose of calculating loss of projected profits. 

173. Thirdly, Expert Priemo mentions that “solar installation’s performance was poor, 

resulting in”225 Alfa operating at a rate of 12.1% of its design capacity versus 21% 

projected and claims that Professor Kovič “simply assumes the documented problems 

will go away quickly”226. However, the Kovič report does not suggest that the problem 

of capacity will go away quickly. As appears from the Annex 1(A) to his Report, 

Professor Kovič takes into account the difficulty of the installation’s performance and 

suggest that Alfa would reach its projected capacity in four years (recovering by 2.2% 

per year), basing this suggestion on Vasiuki’s adjusted business plans.227 Therefore, 

none of the arguments in the Priemo Report can serve as a sufficient ground for denial 

Vasiuki the claimed sum of compensation in respect of the project Alfa. 

B. Vasiuki’s Basis for Claiming and Quantifying Compensation in Respect of the 

project Beta Is Appropriate 

1. Vasiuki has an appropriate basis for claiming compensation for the loss of 

profits of the Beta project 

174. The project Beta became operational on 1 January 2011 and was granted the 

€0.44/kWh feed-in tariff under the LRE.228 However, on 1 January 2013 the tariff, 

although it was said to last for 12 years, was reduced to €0.15/kWh by Respondent’s 

authorities.229 It has already been proved that such actions amount to an internationally 

wrongful act.230 Furthermore, Vasiuki would not have suffered the alleged loss if 

Respondent had not slashed the tariff, i.e. the alleged loss is caused by Respondent’s 

actions. 
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175. The claim for compensation in form of lost profits is appropriate.231 By the time of the 

breach (1 January 2013), Beta had been a going concern for two years.232 During this 

time, it had been operating without a problem and proved its profitability.233 

Therefore, the future profits (and hence the loss of profits) of Beta can be established 

with sufficient certainty. 

 2. Vasiuki has an appropriate basis for quantification of damages for the Beta 

project 

176. The Kovič Report provides calculation of lost profits for Beta amounting €123,261. 

Expert Priemo raises an objection concerning the use of Vasiuki’s weighted average 

cost of capital (the “WACC”) as a discount rate in the calculation of the net present 

value (the “NPV”) of revenue loss for Project Beta234. 

177. However, the use of WACC in similar cases is usual and supported by numerous 

arbitral awards235. Additionally, according to Borzu Sabahi236, this is one of the two 

basic methods of calculating a discount rate for the purposes of NPV. The difference 

between these two methods, in short, is that the WACC method takes into account a 

“risk premium based on comparisons with market factors”237.  

178. Nevertheless, the Priemo Report does not base its criticism on taking into account a 

risk premium and, consequently, refuses to follow any of the two methods of NPV 

discount rate quantification. The Expert Priemo’s quantification of the damage to 

Beta, therefore, is not supported by any relevant authority and should be dismissed. 
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C. Vasiuki’s Basis for Claiming and Quantifying Compensation in Respect of the 

Barancasia Solar Project Is Appropriate 

179. Vasiuki projected to launch 12 photovoltaic power plants in Barancasia (the 

“Project”) and, subsequently, develop them.238 Barancasian authorities have granted 

licences for each of the 12 installations and, in reliance on the agreed feed-in tariff 

(€0.44/kWh), Vasiuki made considerable investments in land, photovoltaic panels and 

related equipment.239 Subsequently, the tariff was slashed dramatically to 

€0.15/kWh.240 As a result, Vasiuki suffered loss. 

180. Professor Kovič quantifies harm to the Project itself, using two alternative methods,241 

and to its future developments.242 Vasiuki submits that the bases for claiming and 

calculations of this harm are appropriate. 

1. Vasiuki has a right to claim damnum emergens in respect of the Barancasia 

Solar Project; calculation of the loss is appropriate 

181. The damnum emergens, i.e. direct loss, to the Project is comprised of Vasiuki’s 

expenditure on land, photovoltaic panels (including the 50% deposit on the panels to 

be shipped), labor, and bank interest (the “wasted investment”). The sum of these 

expenses amounts to €690,056.243 These expenses incurred by Vasiuki in reliance on 

Respondent’s promise to remain the feed-in tariff for twelve years. Respondent’s 

breach of its promise constituted internationally wrongful act and was a cause of 

Claimant’s loss: Vasiuki would never made its investment in the Project if the tariff 

was initially €0.15/kWh, since in such case the NPV of the 12-years revenue 

(approximately €730,000) would be just over the cost of investment (€690,056), i.e. 

the investment would be unprofitable.244 Therefore, for the reasons already proposed 
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in respect of Alfa and Beta,245 Vasiuki’s basis for claiming compensation in respect of 

the wasted investment is appropriate. 

182. As for the calculation, Priemo Report raises an objection explaining that there can be 

some use for the land and equipment bought by Vasiuki, and that the investment 

cannot be regarded as wasted.246 According to Borzu Sabahi, wasted costs are “the 

acquisition costs of tangible and intangible assets that cannot be recovered through the 

redeployment of these assets outside the relevant market, ie, costs uniquely incurred to 

supply the relevant product and geographic market”247. As the land acquired by 

Vasiuki in Barancasia is the “prime ‘solar power’ land”248 and the equipment (solar 

panels) cannot be used outside the solar energy market, Vasiuki has an appropriate 

basis for considering the investments made as “wasted” costs, which ought to be 

compensated.  

183. Furthermore, claim of damnum emergens in respect of wasted investments is 

consistent with international investment practice and, particularly, with the awards in 

Metalclad v Mexico249 and Siemens v Argentina250. 

2. Alternatively, Vasiuki has a right to claim lucrum cessans in respect of the 

Barancasia Solar Project; calculation of the loss is appropriate 

184. In the alternative to awarding direct loss to the Project, it is appropriate to claim 

compensation for the lost future profits.251 Such profits are calculated in the Annex 3 

to Kovič Report; their net present value amounts to €1,427,500. The Priemo Report 

criticizes this calculation on two bases. Firstly, it suggests that the success of the 

Project should not be inferred from “such a small base of successful operation as is 
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present for the project Beta”252. Secondly, Expert Priemo makes an objection 

concerning the use of WACC similar to that made in respect of the project Beta.253  

185. The first objection put forward in the Priemo Report suggests that Claimant should be 

denied or reduced in compensation for the lost profits just because it is a new business, 

which seems to be an unfair suggestion.254 Additionally, the fact that the exact damage 

suffered cannot be estimated shall not prevent Vasiuki from claiming compensation 

thereof.255  

186. As for the second objection, the matter has already been dealt with above, where it has 

been shown that the Priemo Report’s approach to calculation of a discount rate is not 

supported by the international investment practice.256 Vasiuki, therefore, has an 

appropriate basis for both claiming and quantifying compensation in respect of the 

wasted investment. 

3. Vasiuki has an appropriate basis for claiming and quantifying loss of profits in 

respect of the future developments of the Barancasia Solar Project 

187. Vasiuki had plans for development of the Project in 12-years perspective.257 This 

would result in €765,835 NPV of profits as of 1 January 2013.258 As a result of the 

alleged breach of the BIT by Respondent, Vasiuki will be unable to receive these 

profits. 

188. It is universally accepted in international law that lost profits should be demonstrated 

with sufficient certainty,259 but “it is not necessary to prove the exact damage suffered 

in order to award damages”260. Vasiuki has demonstrated the loss with sufficient 

certainty and provided detailed calculations thereof made by competent Expert261. 
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189. The fact that the projected revenues are not reflected in Vasiuki business plans262 

cannot imply that the company did not intend making the investments. Firstly, there is 

no rule in international law prohibiting reliance on witness evidence for establishing 

loss of profits. Secondly, written business plans come from the same authority as the 

witness statement, i.e. the company’s management,263 and hence should have the same 

evidential force. Thirdly, it can be inferred from Vasiuki’s income statement that the 

profits would be invested so that to create additional revenues to the company: 

Vasiuki LLC has a coherent history of investing vast amount of its profits in further 

developments.264 As it appears that Vasiuki’s intention was to bring developments to 

the Project, it can be reasonably inferred that the Project’s revenues would be invested 

in such developments.  

190. It is certain, therefore, that the developments would be made and the profits gained but 

for the Respondent’s breach. Therefore, Vasiuki has an appropriate ground for 

claiming compensation in respect of these losses. 

191. Overall, Claimant’s basis for claiming compensation in respect of the projects “Alfa”, 

“Beta” and Barancasia Solar Project should be regarded as appropriate. Its calculation 

of harm is correct and comprise of €120,621 for the project “Alfa”, €123,261 for the 

project “Beta”, €690,056 or €1,427,500 for the Barancasia Solar Project and €765,835 

for the follow-on Barancasia solar installations. 
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PRAYER FOR RELIEF 

Claimant Vasiuki respectfully requests the Tribunal: 

1.  Find that the Tribunal has jurisdiction over Vasiuki’s claim; 

2. Declare that Barancasia is liable for the failure to accord Vasiuki fair and equitable 

treatment guaranteed by Cogitatia-Barancasia BIT; 

3.  Find that Respondent cannot invoke necessity to excuse the violation of Cogitatia-

Barancasia BIT; 

4. Order Barancasia to repeal the amendment to Article 4 of the LRE or to continue to pay 

Claimant the €0.44 feed-in tariff for 12 years; 

5. Alternatively, order Barancasia to pay damages to Claimant for its losses, which Vasiuki 

calculates would equal approximately €2.1 million over the 12 years during which the tariff 

should have remained unchanged; 

6. Find that Vasiuki is entitled to restitution by Barancasia of all costs related to these 

proceedings. 
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