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STATEMENT OF FACTS 

 

1. Claimant is a company incorporated under the laws of Cogitatia. Since 2002, it has 

conducted investments in Barancasia, initially focusing on small gas turbine and wind 

turbine installations. It began to invest in solar energy projects in 2009.  

2. Respondent is Barancasia.  

3. Cogitatia and Barancasia signed the BIT on 31 December 1998, which entered into force 

on 1 August 2002. On 1 May 2004, both states joined EU.  

4. On 15 November 2006, over two years after accession, Barancasia announced its 

intention to terminate its intra-EU BITs. This translated into a Resolution on the 

procedure of termination dated 11 December 2006, but no further actions followed for 

almost a year.  

5. On 29 June 2007, Respondent notified Cogitatia of its intention to terminate the BIT. 

Cogitatia confirmed receipt of the notification on 28 September 2007, however at no 

point did it agree to the termination. Respondent’s Foreign Ministry spokesperson, 

responding to a press question on 21 November 2010, confirmed that Respondent did 

not receive consent to the termination of BIT from Cogitatia. Despite this, a year later 

Respondent removed the BIT from its Ministry of Finance website. On 5 May 2012, 

surprisingly, Respondent’s Prime Minister announced success in terminating intra-EU 

BITs.  

6. Since 2007, Respondent widely promoted RES to induce investments in Barancasia. 

Aware of the promotion, Claimant began to monitor the PV market and Respondent’s 

legislative processes. It purchased land plots in May 2009 to launch an experimental 

solar project (Alfa), which became operational on 1 January 2010. However, it operated 

at a significant loss and there appeared to be no future for Alfa.  

7. In May 2010, Respondent introduced LRE. Its main aim was to encourage the 

development and diversification of RES in Barancasia. The production of energy from 

RES was to be encouraged by Respondent until 20% of Respondent’s gross energy 

consumption would be satisfied by them. 

8. To fulfil these ambitious goals, Respondent also incorporated a guarantee of the Feed-

in-tariffs for investors investing in RES. The Feed-in-tariffs were to be granted to the 

investors who obtained licences from BEA. It was guaranteed that the Feed-in-tariff 
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announced on the date of the licence was issued would apply for 12 years. The conditions 

for obtaining a licence were put forward in the Photovoltaic Support Regulation dated 1 

May 2010. Photovoltaic power plants could obtain a licence only if their capacity did 

not exceed 30 kW.  

9. On 1 July 2010, BEA announced the Feed-in-tariff for the PV projects at the rate of 0.44 

EUR/kWh. This was based mainly on the assumption that the average annual return on 

investment for the licenced PV projects should be 8%. Given the new legislation, Alfa 

might have been saved. 

10. In this legislative environment, Claimant applied for licences for two of its projects, the 

existing project Alfa and the future project Beta. On 25 August 2010, BEA accepted the 

application for Beta, but rejected the application for Alfa, under the pretext that the Feed-

in-tariff applied only to new projects, not to existing ones. This was despite that LRE 

and Photovoltaic Support Regulation did not provide for any such requirement.  

11. In 2011, a new technology was developed which reduced the costs of solar panel 

production and of PV project development. Claimant decided to launch 12 Projects 

based on this new technology. On 1 July 2012, Claimant obtained licences for all of them 

with a Feed-in-tariff of 0.44 EUR/kWh. Claimant ordered solar panels and started 

construction of the PV power plants.  

12. On 3 January 2013, Respondent’s Parliament adopted an amendment to LRE which 

provided for an annual review of the granted Feed-in-tariffs. The amendment was 

considered throughout November 2012 at private hearings in which only selectively 

invited representatives of the industry and certain stakeholder groups participated. The 

already-granted Feed-in-tariffs were to be subject to annual review. 

13. Due to the amendment to LRE, BEA calculated and announced a new Feed-in-tariff for 

existing projects of 0.15 EUR/kWh. The new Feed-in-tariff was applicable retroactively 

from 1 January 2013. The change was introduced after Claimant incurred considerable 

expenses and borrowed financing from banks to launch the 12 Projects. The equipment 

for the plants was shipped on 31 January 2013. 
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SUMMARY OF ARGUMENTS 

 

1. Claimant submits that the Tribunal has jurisdiction over the present dispute. The BIT 

remains operative, irrespective of Cogitatia’s and Respondent’s accession to EU. Moreover, 

Respondent’s attempt to terminate the BIT was ineffective as it failed to comply with the 

procedure set forth in Art.13 BIT. Even if Respondent complied with the required 

procedure, Claimant made its investments at a time when the BIT was in force. Thus, 

investments are protected for another ten years under the survival clause.  

2. Furthermore, Claimant submits that Respondent failed to provide it with FET by refusing 

to grant a licence to Alfa and by retroactively decreasing the Feed-in-tariff. In this regard, 

Respondent frustrated Claimant’s legitimate expectations upon which Claimant based its 

investment decisions. The manner in which Respondent altered its law also contravened the 

principles of transparency and due process. 

3. Claimant submits that Respondent is precluded from invoking necessity as a defence to 

exempt its responsibility for the abovementioned violation of FET. EU law cannot serve as 

grounds for exempting international responsibility either as domestic or as part of 

international law. Even if it were so, Respondent would still have to offer an appropriate 

remedy for the damage suffered by Claimant.  

4. Regarding remedies, the Tribunal should consider specific performance as the primary 

option. The rescission of Art.4 LRE is the most suitable way of eliminating the effects of 

Respondent’s breach of FET. Likewise, the Tribunal should order Respondent to grant Alfa 

a licence under the 0.44 EUR/kWh Feed-in-tariff. Both of these remedies are possible and 

admissible as they meet the prerequisites set forth in Art.35 ILC Articles. 

5. If the Tribunal decides that non-pecuniary remedies are either impossible or impractical in 

this case, Claimant should be financially compensated for Respondent’s violations of the 

BIT. All heads of damages in this case are recoverable, as they are certain, foreseeable, and 

causally linked to Respondent’s wrongful act. Furthermore, DCF is the appropriate 

valuation method, and was appropriately used by Claimant’s expert witness. Thus, Claimant 

should be awarded total compensation of around EUR 2.1 million.
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JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION AND THE CLAIMS ARE 

ADMISSIBLE 

 

1. Claimant requests the Tribunal to find that it has jurisdiction over the dispute. Contrary 

to what Respondent raised in RRA,1 BIT remains operative, irrespective of the accession 

of Cogitatia and Respondent to EU (A). Moreover, Claimant submits that Respondent’s 

attempt to terminate BIT in accordance with Art.13 BIT was ineffective (B). 

 

A. THE ACCESSION OF COGITATIA AND RESPONDENT TO EU HAS NO 

EFFECT ON THE OPERATION OF THE BIT 

2. The conclusion that the BIT remains operative irrespective of the accession of Cogitatia 

and Respondent to EU is based on three arguments. Firstly, EU law, as Respondent’s, 

cannot interfere with the BIT (i). Secondly, in any event, the BIT is compatible with 

TFEU (ii). Thirdly, even if the substantial provisions of the BIT were incompatible with 

EU law, this would not affect its jurisdictional clause (iii). 

 

 i. The BIT as public international law takes supremacy over EU law as national law of 

Respondent  

3. Respondent may not invoke EU law as a defence as it constitutes its national law which 

under no circumstances may exempt it from its international obligations.  

4. According to Art.27 VCLT, a party may not invoke the provisions of its national law to 

justify its failure to perform a treaty. Even though EU law was created by treaties which 

have the character of public international law treaties, it should be treated as part 

Members’ States national law. Such treatment of EU law is especially justified in 

relations between one Member State and a national of another Member State.2 In the 

CJEU’s words,  

the ECC Treaty has created its own legal system which, on the entry into force 
of the treaty, became an integral part of the legal system of the Member States.3  
 

                                                 
1 RRA, p.10. 
2 Tietje, p.7. 
3 Flaminio Costa, p.593. 
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The EEC Treaty is the predecessor of TFEU. Therefore, it must be regarded as part of 

national laws of Member States. Firstly, the founding treaties which created the internal 

market formulate the rights and obligations not only of the Member States, but also of 

their nationals.4 It is evidenced by reference not only to Member States, but also to the 

European people in the preambles of TEU and TFEU. Furthermore, it is now 

strengthened by the creation of EU citizenship. Secondly, Member States’ national 

courts are obliged to apply EU law directly, including TFEU.  

5. Therefore, Respondent may not rely on EU law as obstacle to jurisdiction of the 

Tribunal. As national law, EU law may only be regarded as facts in a given case. It may 

not be treated by Respondent as justification for its failure to comply with international 

obligations, since the BIT (as part of public international law) takes precedence over EU 

law.  

 

ii. BIT is compatible with TFEU 

6. Even if the Tribunal finds that for the purpose of these proceedings, EU law ought to be 

treated equally with public international law, it is no obstacle to the operation of the BIT. 

EU law is based on two treaties: TEU and TFEU. Legal provisions governing EU 

internal market are provided mainly in TFEU. Thus, it may seem to create a competing 

system to intra-EU BITs. However, both systems may function concurrently and there 

is no ground to conclude that the operation of intra-EU BITs may not be reconciled with 

the operation of TFEU.  

7. As the operation of intra-EU BITs and the rules governing the EU market may be 

reconciled, the BIT remains in operation. Contrary to what Respondent raised,5 there is 

no ground to conclude otherwise. Even the application of the relevant VCLT provisions 

on the conflict of treaties, in particular Art.59 VCLT leads to such a conclusion. Art.59 

VCLT formulates the criteria to determine whether an earlier treaty may be regarded as 

terminated due to the conclusion of a later treaty. It reads that the treaty is terminated 

when the same contracting parties conclude a later treaty relating to the same subject 

matter. Thus, three tests must be applied: the contracting parties test, the chronology test 

and the same subject matter test.6 These tests are objective.7 When they are fulfilled, 

                                                 
4 Van Gend & Loos, p.12. 
5 RRA, p.10. 
6 Ghouri, p.163. 
7 VCLT Commentary, p.1014. 
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further assessment is required in accordance with Art. 59(1)(a-b) VCLT. It must be 

established that the parties intended that the matter should be governed by a later treaty 

or that the treaties are so incompatible that it is impossible to apply them at the same 

time. At least one of the two alternatives has to be satisfied to find that the earlier treaty 

ought to be regarded as terminated.8 

8. Claimant agrees that the contracting parties test and chronology tests are not met as both 

Cogitatia and Respondent are parties to the BIT and to TFEU, which is a later treaty. 

However, the same subject matter test is unsatisfied. 

9. The same subject matter test requires the substantive identity of the two treaties. The test 

will not be satisfied if the later treaty, which is more general than the earlier treaty, only 

touches on the issues regulated by the earlier treaty. In such case, the earlier treaty shall 

be treated as lex specialis to the later treaty.9 

10. Intra-EU BITs and TFEU relate to the different subject matters for the several reasons. 

Such position was confirmed by the Eastern Sugar tribunal10.  It is no different in this 

case. The BIT as an intra-EU BIT and TFEU relate to different subject matters. Even if 

there is a certain overlap of the issues, TFEU is a general treaty and the BIT should be 

regarded as its lex specialis.  

11. Firstly, the investment treaties and TFEU provide certain guarantees for investments at 

different development stages. EU law regulates market access, among others the 

freedom of establishment. Thus, it provides guarantees for investments which have not 

been made yet. Simultaneously, the investment treaties do not provide protection to 

investments at the pre-establishment phase, as EU law does. They guarantee protection 

for investments which have already been made.11  

12. Secondly, EU law and international investment law do not guarantee similar standards 

of protection. EU law does not guarantee the protection of investments against 

expropriation and compensation, leaving it to Member States. Such guarantees are one 

of the crucial reasons behind the existence of the investment treaties.12 In addition, EU 

law does not provide such protection as FET. EU law contains the concept of legitimate 

expectations and guarantees non-discrimination. Under BITs, they form only part of a 

                                                 
8 VCLT Commentary, p. 1014. 
9 VCLT Commentary, p.1015. 
10 Eastern Sugar, ¶159. 
11 Eastern Sugar, ¶164; Tietje, p.14. 
12 Tietje, p.14. 



21 

larger FET standard, with significantly lower threshold of protection.13 FET provides 

investors with a guarantee of the observance of their legitimate expectations and of 

transparency of the legal framework, with protection against denial of justice, including 

a guarantee of due process of law and against harassment, with compliance with the 

principle of good faith, of proportionality, and of non-discrimination and non-

arbitrariness.  

13. Finally, EU law does not provide any similar dispute resolution mechanism to that 

offered by investment treaties. The latter provide investors with the opportunity to bring 

their claims directly against the host state. Under EU law, a foreign investor is unable to 

pursue his claims directly against a host Member State outside the national court 

system.14  

14. Therefore, the BIT and TFEU do not relate to the same subject-matter. Even if the 

Tribunal finds to the contrary, the BIT still remains in operation as neither Cogitatia nor 

Respondent had an intention to terminate it, and the BIT and TFEU are not so far 

incompatible that they may not be applied at the same time. 

15. The earlier treaty may be regarded as terminated by the later general treaty if the parties 

specifically indicated their intention for the later general treaty to regulate the subject 

matter.15 If the parties’ intention cannot be established beyond reasonable doubt, the 

earlier treaty remains operative.16 

16. Cogitatia and Respondent did not intend to terminate the BIT on their accession to EU. 

Firstly, Cogitatia did not initiate or acknowledge the termination of any of its intra-EU 

BITs.17 Simultaneously, Respondent expressed its intention to terminate its intra-EU 

BITs only on 15 November 200618, over two years after it acceded to EU. Furthermore, 

Respondent adopted Resolution providing the procedure for the termination of its intra-

EU BITs on 11 December 2006.19 In the Resolution’s Appendix, it listed BIT as one of 

them.20 Secondly, Respondent also did not consider the BIT terminated as it requested 

its termination only on 29 June 2007,21 with effect as of 30 June 2008.22  

                                                 
13 Eureko, ¶258. 
14 Eastern Sugar, ¶165; Tietje, p.14-15. 
15 VCLT Commentary, p.1015. 
16 VCLT Commentary, p.1018. 
17 Proc.Ord.2, ¶3. 
18 Facts, p. 19; Annex No. 5 (Press report), p.35 
19 Resolution, p.36 
20 Appendix to the Resolution, p. 37 
21 Facts, p. 20 
22 Notification, p. 39. 
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17. Finally, the BIT and TFEU are compatible and may be applied at the same time. The test 

of incompatibility set forth in Art. 59(1)(b) VCLT requires the overall and absolute 

incompatibility of the treaties.23 Intra-EU BITs, including the BIT, are compatible with 

EU law. This was confirmed by the investment tribunals in Eastern Sugar24 and 

Eureko.25 

18. Contrary to what Respondent raised in RRA,26 the BIT is compatible with Art.207 

TFEU. On the entry into force of the Treaty of Lisbon, the field of foreign direct 

investment was included in Art.207 TFEU and thus in common commercial policy. 

Common commercial policy encompasses only the relationships of EU with the third 

countries, not the relations between the Member States.27 Thus, only the BITs concluded 

by the Member States with third countries fall within the scope of the exclusive 

competence of EU.28 The areas of law where EU did not gain such competence, 

including intra-EU BITs, remain unaffected by EU law.29 Thus, intra-EU BITs remain 

unaffected and fully operational.30 This is also evidenced by the institutional 

arrangements within EU. Within the structure of Commission, the Directorate General 

for Trade is responsible for common commercial policy, including BITs concluded with 

third countries. However, intra-EU investment treaties are outside its competence.31 

19. Intra-EU BITs, including the BIT, may be applied at the same time as TFEU. The 

enforcement of a majority of the disputes decided on the basis of intra-EU BITs did not 

even attract EU’s attention.32 Thus, the case of Micula, the only award issued under an 

intra-EU BIT which turned to be unenforceable in the EU territory, is not representative 

here. Even the national courts of the Member States consider intra-EU BITs as 

compatible with EU law.33 

20. Even if the Tribunal finds that the BIT should be regarded as terminated under Art.59 

VCLT, Claimant still has to comply with Art.65 VCLT. This is because VCLT does not 

provide for the automatic termination of any treaty.34 Art.65 VCLT requires a 

                                                 
23 VCLT Commentary, p.1019. 
24 Eastern Sugar, ¶168. 
25 Eureko, ¶263. 
26 RRA, p.10. 
27 Bungenberg, p.1; Eeckhout, p. 62; Kleinheisterkamp, p.212; Satkauskas, p.1; Reinisch 1, p.114. 
28 Tietje, p.2. 
29 Tietje, p.8. 
30 Söderlund, p.457. 
31 Tietje, p.2. 
32 EDF; Laboratoires. 
33 Oberlandesgericht 2012; Oberlandesgericht 2014. 
34 Eureko, ¶236.  
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notification to the other party, stating that the treaty has been terminated and the reason 

therefor.35  

21. Notification does not meet the requirements set forth for the notification under Art.65(1) 

VCLT. As the Eureko tribunal held, it has to be stated in such a notification that the 

contracting state regards the treaty as already terminated.36 Thus, it is required to use the 

past tense. This is because the notification is sent after the conclusion of the later treaty, 

and ultimately after the termination of the earlier treaty. However, in this case, 

Respondent sent Notification to Claimant in which it stated that it would consider BIT 

terminated as of 30 June 2008. Hence, it did not consider accession to EU on 1 May 

2004 as the event triggering the termination of the BIT. 

22. Given the above, the Claimant contends that the BIT remains in operation. 

 

iii. Art.8 BIT is compatible with the EU law 

23. The jurisdictional clause contained in Art.8 BIT is compatible with EU law and remains 

in operation, irrespective of the substantial compatibility of the BIT with EU law. 

24. Pursuant to Art.30(3) VCLT, if the parties to an earlier treaty are also parties to the later 

treaty, but the earlier treaty has not been terminated or suspended in accordance with 

Art.59 VCLT, only the provisions of the earlier treaty compatible with the later treaty 

apply.  

25. EU law contains no competing provision to the dispute resolution mechanism contained 

in the intra-EU BITs. Under EU law, a foreign investor may not directly sue the host 

Member State and achieve the same result as in the case of the dispute resolution 

mechanism provided in the investment treaties.37 As per Art.263(4) TFEU, an investor 

may challenge the legality of the act adopted by a Member State under EU law. However, 

its purpose is only to verify the legality of the challenged act, not to resolve the dispute 

between a foreign investor and the host Member State, as in the case of the dispute 

settlement mechanism contained in the BITs.38  Of course, TFEU also contains other 

dispute resolution clauses, such as Art.344 TFEU. However, this article is only 

concerned with the resolution of a dispute between two Member States, leaving investors 

                                                 
35 VCLT Commentary, p.1144-1145. 
36 Eureko, ¶236. 
37 Eastern Sugar, ¶180. 
38 Tietje, p.18. 
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out of its scope.39 Simultaneously, the possibility of investors to bring their claims 

directly against the host Member State before the national courts of the latter does not 

guarantee a neutral and impartial forum for the dispute’s resolution.  

26. Therefore, the jurisdictional clause contained in Art.8 BIT is compatible with EU law 

and remains operational. 

 

B. INVESTMENTS WERE MADE WHEN THE BIT WAS IN FORCE 

27. Claimant submits that the BIT remains in operation as it was not terminated in 

accordance with its terms. Even if the termination was effective, the investments were 

made when the BIT was in force and are protected for a further ten years under the 

survival clause contained in Art.13(3) BIT.  

28. Firstly, even if accession to EU affected the BIT, it could not entail its automatic 

termination. At maximum, the accession could have triggered the state parties’ 

obligation to terminate the BIT in accordance with its termination procedure. The 

position that the Member States must strictly follow the termination procedure set forth 

in a relevant intra-EU BIT was provided by the European Commission in its letter of 13 

January 200640 and by the Eastern Sugar tribunal.41 Here, Cogitatia and Barancasia 

failed to follow such procedure. 

29. Regarding termination formalities, Respondent did not comply with at least two 

requirements. First, it did not properly notify Respondent on the termination. Second, 

the attempted notification was premature. 

30. Regarding the first precondition, Art.13(2) BIT requires a notification of the intention to 

terminate the BIT made in writing to the other party. Claimant does not contend that 

Respondent notified Cogitatia of its intention to terminate the BIT on 29 June 2007; 

however, that Notification may not be qualified as the required notification under 

Art.13(2) BIT. This is because Notification Respondent sent to Cogitatia was solely 

grounded in the national law of Respondent, not in the BIT. In Notification, Respondent 

claims that it attempts to terminate BIT based on Resolution. Resolution is part of the 

national legal system of Respondent, in which Barancasian authorities outlined the 

procedure to be followed in the termination of intra-EU BITs, including BITs.42  

                                                 
39 Tietje, p.18. 
40 Eastern Sugar, ¶119. 
41 Eastern Sugar, ¶172. 
42 Resolution, p.36-37. 
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However, the Barancasian national law is not binding on Cogitatia. Thus, Respondent 

cannot unilaterally terminate the BIT based on its national legal system, with total 

disregard for the procedure set forth in the BIT.  

31. Secondly, Art.13 (2) BIT provides as follows: 

 This Agreement shall remain in force for a period of ten years. Thereafter, it 
shall remain in force until the expiration of a twelve month period from the date 
either Contracting Party notifies the other in writing of its intention to terminate 
the Agreement. [emphasis added] 

32. The key word here is the word “thereafter”, which can be interpreted in two possible 

ways. First, the notification of the intention to terminate the BIT cannot be made before 

the lapse of the aforementioned period. Second, the notification may be made before the 

elapse of that period; however, the termination may take place only after ten years lapse. 

In the first event, Notification made by Respondent was premature, and thus ineffective. 

In the second, the 12-month period counted from the notification date would be absorbed 

by the general period of ten years. However, the BIT would become terminated only 

after the lapse of ten years from its entry into force.  

33. In both scenarios, the investments made by Claimant benefit from the protection 

guaranteed under the BIT. In the first scenario, the investments are protected because 

the BIT still remains in force. In the second scenario, the investments are protected under 

the survival clause contained in Art.13(3) BIT. The BIT entered into force on 1 August 

2002 and remained in force until 31 July 2012. Thus, all investments made by Claimant 

were made when the BIT was in force. Claimant obtained licences to operate its last 

investment, 12 Projects, on 1 July 2012. Thus, in any event the Claimant’s investments 

are protected for another ten years under the survival clause contained in Art.13(3) BIT, 

which is until 31 July 2022.  

34. Thus, the Tribunal has jurisdiction over the dispute between the Parties, and the claims 

submitted by Claimant are admissible.  
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MERITS 

II. RESPONDENT FAILED TO PROVIDE CLAIMANT'S INVESTMENTS 
WITH FAIR AND EQUITABLE TREATMENT 

 
35. By refusing Alfa’s licence and decreasing the Feed-in-tariff, Respondent violated the 

FET standard guaranteed in Art.2 and 3 BIT.  

36. The FET standard is an autonomous one,43 ought to be interpreted in particular 

circumstances of a given case.44 It should be read in the light of legal, political, social, 

cultural and historical environment of the host state.45 In this case, both Parties to the 

BIT are EU Member States. By accession to EU, they declared their adherence to such 

values as freedom, democracy, equality and the rule of law.46 Consequently, the standard 

of protection provided by both states, Barancasia and Cogitatia, must be regarded as 

higher. 

37. Claimant contends that Respondent’s conduct amounts to a breach of the FET standard, 

since its legislative and administrative measures frustrated Claimant’s legitimate 

expectations (A), and violated the transparency requirement (B), as well as due process 

(C).  

 

 A. RESPONDENT VIOLATED CLAIMANT'S LEGITIMATE EXPECTATIONS 

38. Respondent violated Claimant’s legitimate expectations relating to Claimant’s PV 

projects. The expectations regarding Alfa consisted of receiving a licence with the Feed-

in-tariff of 0.44 EUR/kWh, whereas the legitimate expectations regarding Beta and 12 

Projects were based on the assumption that the Feed-in-tariff would remain unchanged. 

39. Each project has to be analysed as separate investment for the purpose of the 

determination of legitimate expectations. The Duke Energy tribunal stated that such 

solution would guarantee a proper assessment of the merits of a particular claim.47 Alfa, 

Beta and 12 Projects will, therefore, be analysed individually, 

40. The protection of legitimate expectations depends on the following test. According to 

tribunals, expectations may be regarded as legitimate and protected under a particular 

BIT if a foreign investor reasonably relies on the host state’s conduct when the 

                                                 
43 Dolzer/Stevens, p.59; Gudgeon, p.125; Schreuer 1, p.364; Vasciannie, p.104-105,144. 
44 Micula(Final), ¶505; Noble Ventures ¶181; Waste Management ¶99; Dolzer/Schreuer, p.139. 
45 Toto, ¶165; Duke Energy, ¶340 
46 TEU, Art.2. 
47 Duke Energy, ¶355. 
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investment was made.48 Frustration of those expectations has to cause certain damage to 

a foreign investor.49  

41. Claimant submits that: its expectations arose when its investments were made (i); those 

expectations were based on the Respondent’s conduct, on which Claimant relied (ii); 

reliance and expectations were reasonable (iii).  

 

i. Claimant’s expectations arose when its investments were made 

42. Claimant’s expectations existed when the decision regarding each PV project was made. 

43. The LG&E and Enron tribunals stated that protection is granted only to expectations 

based on the conditions existing at the time of the investment.50 However, investment is 

often a process rather than an instantaneous act, and it is impossible to indicate just one 

decision on which the investment was made.51 On the contrary, various stages of an 

investment usually need to be taken into account. As the FPS tribunal stated: 

‘where investments are made through several steps, spread over a period of 
time, legitimate expectations must be examined for each stage at which a 
decisive step is taken towards the creation, expansion, development, or 
reorganization of the investment’.52 

44. Claimant purchased its first land plots in Barancasia in May 200953 and launched Alfa 

on 1 January 2010.54 Alfa operated at a significant loss and there appeared to be no future 

for this project. Providentially, in May 2010, Respondent adopted LRE and PV Support 

Regulation. These acts introduced the RES support scheme, guaranteeing the 12-year 

stability of the Feed-in-tariff granted in licences to develop PV projects. Due to those 

legislative changes, Claimant decided to continue Alfa and to develop new PV projects. 

Had Respondent not adopted LRE and announced the 0.44 EUR/kWh tariff, Alfa would 

certainly have been terminated. It created Claimant’s expectations that the project might 

be profitable. Claimant contends that its expectations regarding Alfa were timely 

created. Claimant’s decision to sustain and develop Alfa must be treated as an 

autonomous part of the investment process.  

45. Regarding Beta and the 12 Projects, the decisions to make these investments were taken 

                                                 
48 Duke Energy, ¶340; Micula(Final), ¶¶668-670; Dolzer, p.20. 
49 Thunderbird, ¶147; Schreuer/ Kierbaum, p. 265. 
50 LG&E, ¶130; Enron, ¶262; Schreuer/Kriebaum, p.266-269. 
51 Schreuer/Kriebaum, p.269. 
52 FPS, ¶287. 
53 Facts, ¶12. 
54 Facts, ¶13. 
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after the introduction of LRE and PV Support Regulation. Claimant applied for licence 

for Beta and received it on 25 August 2010. It also applied for licences for 12 Projects 

and obtained them on 1 July 2012. Legitimate expectations regarding these investments 

were created when Claimant was granted the relevant licences. 

 

ii. Claimant’s expectations were based on Respondent’s conduct upon which Claimant 

relied 

46. Claimant submits that its legitimate expectations were derived from two sources: 

Respondent’s general legal framework and its specific representations.55 Here, the 

legitimate expectations regarding Alfa were primarily based on Art.5 LRE and on Art.3 

PV Support Regulation, and further strengthened by stabilisation clauses incorporated 

in the licences. The legitimate expectations regarding Beta and 12 projects were 

grounded in their licences.   

47. Legitimate expectations may have different roots. Tribunals and scholars agree that there 

are at least two sources: general regulatory framework and representations made by the 

host state.56 Protection of legitimate expectations arising from general regulatory 

framework obliges host state to maintain a stable and predictable legal environment.57 

Barancasia was required to refrain from taking any measures destabilising the RES 

legislation. Host state’s representations are made when the government undertakes 

specific and individualised commitments in favour of a certain investor.58 These may be 

agreements, licences, concessions, permits, etc.59 In this case, specific representations 

took the form of the licences. 

48. Since 2007, Respondent had been pursuing ambitious climate and energy goals set by 

EU.60 According to these, each EU Member State, including Barancasia, is obliged to 

achieve a 20% share of renewable energy consumption and a reduction of at least 20% 

in greenhouse gas emissions by 2020.61 The formulation of this policy coincided with 

Respondent’s worries over the security of its energy supplies.62 Therefore, Claimant 

could have legitimately expected that Respondent would strongly encourage the 

                                                 
55 FPS, para.285; Campbell, p.372 Schreuer/ Kierbaum, p.374 
56 Campbell, pp.361-379; Schreuer 1, p.374 
57 CMS, ¶274; LG&E, ¶125; Occidental, ¶191. 
58 El Paso, ¶375; Total, ¶119; PSEG, ¶243; Dolzer, p.24; Potestà, pp.18, 34 
59 Hirsch, p.792. 
60 Hisch, p.792. 
61 Communications, p.2. 
62 Facts, ¶17. 
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development of investments in RES.  

49. On 23 April 2009, the ‘Renewables Directive’63 was adopted. It expressly provided that 

one important means to achieve the abovementioned aims was to guarantee the proper 

functioning of Member States’ support schemes.64 Consequently, while monitoring the 

Barancasian legislative process and anticipating the introduction of such scheme,65 

Claimant took its first steps to launch its investments.  

50. On 1 May 2010, Respondent adopted LRE and PV Support Regulation, introducing the 

awaited support scheme. Those acts were adopted to encourage RES investors to pursue 

their projects in Barancasia. Their provisions have an inherently prospective nature, 

which, according to the Total tribunal, is of fundamental importance. Contrary to other 

legal provisions, future-oriented ones have to be shielded from subsequent changes.66 

51. On 1 July 2010, BEA publicly announced that the Feed-in-tariff would be 0.44 

EUR/kWh.67 It was fixed at a level which guaranteed an average annual return rate of 

8%.68 Relying on this assurance, Claimant filed applications for licences. In case of Alfa, 

the licence was unlawfully rejected. BEA justified the rejection by stating that the 

support system was not destined for old projects. However, such decision had no legal 

grounds. Nothing in LRE or the PV Support Regulation provided that the system of 

Feed-in-tariffs would only be available to new projects.69 

52. Alfa met all requirements provided in LRE and PV Support Regulation. Article 5 LRE 

expressly guaranteed that licences would be granted for existing projects as long as their 

capacity was developed.70 Kovič’s Report indicates that Alfa fulfilled this requirement.71 

As it was held by the MTD tribunal, a foreign investor may legitimately expect that 

binding law will apply.72 Thus, Claimant could have legitimately expected that it would 

obtain a licence for Alfa. Respondent frustrated Claimant’s legitimate expectations by 

arbitrarily rejecting Alfa’s application.  

53. Claimant received licences with a 0.44 EUR/kWh tariff for Beta on 25 August 201073 

                                                 
63 Directive 2009/28/EC. 
64 Directive 2009/28/EC, preamble, ¶25. 
65 Facts, ¶8. 
66 Total, ¶122. 
67 Facts, ¶21. 
68 Proc.Ord.2 
69 Facts, ¶22. 
70 Art.5 LRE. 
71 Kovič's Report, ¶6; Kovič Annex 1(A), Parameters, Annual Capacity Increase. 
72 MTD, ¶205. 
73 Facts, ¶21. 
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and for 12 Projects on 1 July 2012.74 Article 4 LRE, promising the stability of the Feed-

in-tariff, was incorporated into each of them. A similar case has already been examined 

by the CME tribunal, which decided that the FET standard was breached by the host 

state as it violated the arrangements which were referred to in the investor’s licence. The 

tribunal stated that by such reference, arrangements contained in different written 

documents become an integral part of a licence.75  

54. Guarantee regarding an invariable nature of Feed-in-tariff amounts to a stabilisation 

clause. It is designed to shield foreign investors from the consequences of subsequent 

changes in the host state’s legal framework. Any changes ought to be inapplicable to a 

particular investment.76 As the Texaco tribunal stated, such clauses may even limit the 

host state’s sovereignty.77   

55. Respondent provided Claimant with licences for Beta and 12 Projects with Feed-in-tariff 

for the following 12 years at a fixed rate of 0.44 EUR/kWh. Claimant was convinced 

that the tariff rate would remain unchanged for the promised 12 years.  

56. On 3 January 2013, the Barancasian Parliament adopted an amendment to LRE, which 

allowed for the annual review of the already announced tariffs. Thus, the initial 

guarantee was forfeited. On 5 January 2013, Barancasia retroactively decreased the 

already granted Feed-in-tariffs to a mere 0.15 EUR/kWh.78 This violated stabilisation 

clauses contained in the licences granted for Beta and 12 Projects.  

57. The amendment led to the stability guarantees being replaced with an annual review 

conducted by BEA.79 Respondent’s actions resulted in the complete destabilisation of 

Barancasia’s legal environment. Thus, Respondent’s measure not only violated 

Claimant’s legitimate expectations regarding Beta and 12 Projects, but also the 

guarantee of the stable and predictable legal environment of Barancasia.  

 

iii. Claimant’s expectations and its reliance were reasonable in the light of all 

circumstances 

58. Given the overall circumstances of the case crucial to legitimate expectations,80 

                                                 
74 Facts, ¶33. 
75 CME, ¶433.  
76 Hirsch, p.787. 
77 Texaco, ¶88; Dolzer/Schreuer, p.76. 
78 Facts, ¶35. 
79 Annex No.4. 
80 Duke Energy, ¶340; Mondev, ¶118; Potesta, p.35-36; UNCTAD Report, p.71. 



31 

Claimant’s expectations and reliance on Respondent’s conduct were reasonable. 

59. Firstly, as indicated above, Barancasia is obliged to obey standards such as the principle 

of the rule of law (Art.2 TEU), guaranteeing the protection of legitimate expectations.81 

This standard has been developed in EU law in particular by the influence of German 

law.82 Nevertheless, it is also recognised by the laws of other Member States, such as 

France83 and the United Kingdom.84 

60. Secondly, as EU Member State, Barancasia is obliged to attain the objective of the share 

of electricity generated from RES amounting to 20% (stated also in Art.2 LRE) before 

2020.85 As the deadline is not very distant, it was justified for Visiuki to be convinced 

that Barancasia would not decrease incentives for the production of RES energy.  

61. Thirdly, Respondent declared in the amendment of Art.4 LRE that the basis for the 

adjustment of the Feed-in-tariff would be the cost of the best available technology.86 

However, as the technology from 2011 was not compatible with older projects,87 Vasiuki 

could have legitimately expected that Barancasia would not decrease the Feed-in-tariff 

for projects installed before the ‘technological revolution’.88 The older projects, could 

no longer turn profit.  

62. In its guidance for RES support schemes, Commission confirmed the necessity of 

adjusting support levels.89 Nevertheless, it stated that investors’ confidence should not 

be undermined. Consequently, it recommended that if the capital costs for particular 

installations are constant, the granted tariffs should not be altered.90 Rather, the tariffs 

for new installations ought to be flexible enough to adjust to lower production costs. 

Hence, the Feed-in-tariff for projects that cannot benefit from the technology revolution 

should be maintained. Barancasia should have provided different schemes for projects 

based on the old and new technologies. 

63. Finally, a remark on 12 Projects has to be made. When Claimant applied for their 

licences,91 the system of Feed-in-tariff had been functioning for almost two years. 

                                                 
81 Schill, p.15. 
82 Erichsen/Martens, p.214.  
83 Fraisseix, p.403-417. 
84 Stevens, p.565-569; Thomas, p.25. 
85 Directive 2009/28/EC. 
86 Annex No.4. 
87 Proc.Ord.2, ¶30. 
88 Policy Briefing, p.13. 
89 Guidance, p.4. 
90 Ibidem, p.13. 
91 Proc.Ord.2, ¶9. 
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Vasiuki had itself benefitted from this system. Thus, Respondent increased Claimant’s 

confidence in the stability of the Barancasian legal framework, which prompted 

Claimant to develop new projects. Nothing, however, could at that time suggest that the 

tariff might be changed. 

64. In conclusion, many factors contributed to Vasiuki’s reasonable and justified conviction 

that it would be granted a licence for Alfa and that the announced 0.44 EUR/kWh feed-

in-tariff would remain unchanged for the promised 12 years. By refusing the licence and 

decreasing the tariff, Respondent frustrated Claimant’s legitimate expectations. 

 

B. RESPONDENT VIOLATED TRANSPARENCY REQUIREMENT 

 
65. Also, Respondent breached the FET standard by a complete lack of transparency in 

refusing a licence for Alfa. Not only did BEA arbitrarily introduce additional 

requirements, but it also lacked the competence to do so. 

66. Under the FET standard, Respondent has a duty to adhere to the basic norms of 

transparency. The FPS tribunal has clarified the scope of this principle, stating that: 

‘Transparency means that the legal framework for the investor’s operations 

is readily apparent and that any decisions of the host state affecting the 
investor can be traced to that legal framework’.92 

67. Here, the measures which Respondent’s administrative authorities took amounted to a 

breach of transparency requirement. 

68. Firstly, BEA arbitrarily introduced requirements for obtaining a licence which were 

absent from LRE and could not be taken into account by Claimant. There was no legal 

basis for BEA’s contention that the RES system was only available to new projects.93  

69. Secondly, Respondent failed to provide Claimant with any evidence to support the 

refusal of the licence. BEA denied the disclosure of any criteria taken into account in the 

approval procedure.94 The rationale behind Respondent’s conduct was not revealed, and 

Claimant was deprived of the possibility of appealing against the administrative 

decision. Hence, such measure must also be deemed contrary to the principle of 

transparency.95 

                                                 
92 Vandeville, p.83. 
93 FPS, ¶285. 
94 Facts, ¶22.  
95 Saluka, ¶407; Siemens, ¶308. 
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70. Therefore, Respondent’s conduct was against transparency requirement. 

 

C. RESPONDENT BREACHED THE PRINCIPLE OF DUE PROCESS 

 
71. Respondent violated the principle of due process. First, BEA introduced the 

requirements for obtaining a license absent from the RES regulation. Second, 

Respondent amended LRE without prior notice to investors and retroactively decreased 

Feed-in-tariff. Furthermore, Barancasia invited arbitrarily chosen participants of the 

industry to participate in private hearings.  

72. It has been confirmed that host states are obliged to provide investors with due process. 

Its broad understanding was stated by the Thunderbird tribunal, which recognised that 

the process is relevant not only to judicial proceedings, but also to legislative and 

administrative acts.96  

73. Respondent’s administrative and legislative authorities violated the principle of due 

process. 

74. Firstly, BEA’s arbitral introduction of the additional requirements for obtaining a licence, 

absent from any legal act, and untimely refusal to grand license for Alfa deprived 

Claimant of its right to due process. Respondent’s decision is devoid of legal grounds 

and its failure to justify this measure failed to fulfil the transparency requirement. 

75. Secondly, amendment of Art.4 LRE was introduced in a faulty manner. Respondent 

disregarded due informative standards as neither the RES industry as a whole, nor 

Claimant as individual were informed in advance of Respondent's plans to amend LRE. 

Due process does not preclude the host state from exercising its right to regulate and 

amend existing legal provisions. However, investors should be informed in advance of 

new legal measures. In previous cases, tribunals found the infringement of FET where 

host states did not notify claimants of forthcoming measures.97 These investors were 

given no opportunity to respond to the authorities’ stance, and were thus denied the right 

to be heard.98  

76. Additionally, the amendment’s adoption led to BEA’s subsequent decision to decrease 

the existing Feed-in-tariff with retroactive effect.99 Consequently, Claimant had no time 

                                                 
96 Saluka,¶407; Waste Management, ¶98; Working Papers, p.29. 
97 Metaclad, ¶91; Middle East Cement, ¶143. 
98 Genin, ¶358; Tecmed, ¶82.  
99 Facts, ¶34-35. 
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to duly prepare for changes. As Barancasian law is silent on the retroactive acts,100 such 

a measure must be treated as a further violation of due process.  

77. Finally, during the legislative process private hearings and consultations were held.101 

Only arbitrarily chosen stakeholders and representatives of the industry were consulted. 

Criteria for choosing them were not determined and left to the parliamentary 

committee.102 Vasiuki’s representatives were not present at any of those meetings.103 

Therefore, Claimant could not express its opinion regarding the forthcoming 

amendment.  

78. Given the above, Respondent deprived Claimant of its right to due process.  

 

 

                                                 
100 Proc.Ord.2, ¶19.  
101 Facts, ¶34. 
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III. RESPONDENT IS PRECLUDED FROM RELYING ON EU LAW TO 

EXEMPT THE WRONGFULNESS OF ITS ACTIONS 

 

79. Respondent cannot avoid responsibility for violating FET on the grounds that it 

complied with EU law. Firstly, EU law does not exempt Respondent's responsibility, 

since it is national law (A). Secondly, it cannot do so as part of international law. Even 

if Respondent was exempted (B), it would still be obliged to compensate Claimant (C). 

 

A. EU LAW IS NATIONAL LAW AND THEREFORE IT CANNOT BE USED TO 

EXEMPT RESPONDENT’S RESPONSIBILITY FOR BREACH OF FET 

 

80. Compliance with EU law cannot serve as grounds for exempting the international 

responsibility of a state. This would be contrary to the principles of international state 

responsibility.  

81. As already established in part I, EU law constitutes part of Respondent’s domestic law.. 

82. Pursuant to Art.27 VCLT and Art.35 ILC Articles, provisions of national law cannot 

serve as grounds for exempting the wrongfulness of a state’s conduct. It is widely 

recognised by tribunals and scholars that “domestic law does not offer an excuse” for 

violating international obligations.104 At most, EU law can be treated as part of the 

factual background of a given dispute.105  

83. Claimant submits that the principles of EU law cannot provide defence for Respondent’s 

breaches of FET. Even according to CJEU, rules such as the primacy of EU law or direct 

effect function only within the state’s national legal system.106 They cannot influence 

the state’s international obligations,107 let alone render responsibility for breaches of 

these obligations non-existent. 

84. EU law indicates goals, but it does not specify by which measures these goals should be 

achieved. In addition, Commission dissuades the use of “unannounced or retroactive 

changes to support schemes”,108 which Respondent did.109 It is, therefore, difficult to 

believe that Respondent really adhered to EU law. The goals relevant to this case 

                                                 
104 CMS, ¶217; Goetz, ¶120-133; Art.32 ILC Articles; Art.72 VCLT; Schreuer 2, p.19. 
105 AES, ¶7.6.6; Eureko, ¶140-142,293; Micula(Final), ¶529. 
106 Defrenne, ¶33-40; Foster, ¶21; Van Gend, section B; Burgstaller, p.191. 
107 Achmea, ¶154,275; Micula(Final), ¶326-329; Martines, p.132-133; Nollkaemper, p.114-117. 
108Commission-Schemes. 
109 Facts, ¶34. 



36 

concern the environment (a 20% share of renewable energy consumption by 2020),110 

the budget (state debt up to 60% GDP, deficit up to 3%),111 and competition (state aid 

limitations).112 Respondent, however, did not prove having achieved them by amending 

LRE.  

85. The conflict between compliance with EU law and the enforceability of the Tribunal’s 

award is purely theoretical in this case. Firstly, because EU law is part of the Barancasian 

domestic legal system. Secondly, because no complaints were lodged with 

Commission113, and Respondent did not face any infringement proceedings. Unlike in 

Micula and Electrabel, where the responding states had to act under the pressure of EU 

bodies,114 Respondent was not obliged to perform a particular act. Its actions were 

caused solely by political considerations. 

86. Respondent cannot, therefore, shield itself from responsibility by the fact it purported 

to comply with EU law. 

 

B. EVEN AS INTERNATIONAL LAW, EU LAW WOULD NOT PRECLUDE 

THE WRONGFULNESS OF RESPONDENT’S ACTIONS 

 

87. EU law cannot serve as exemption as part of factual background or international law. 

No tribunal has ever accepted EU law as a circumstance exempting a state from 

international responsibility.  

88. No circumstances of the case at hand demonstrate that Respondent’s alleged compliance 

with EU law was aimed at preventing a situation which would fall under Art.11 BIT or 

Art.25 ILC Articles. EU law does not exempt Respondent under Art.11 BIT (i). It also 

does not preclude the wrongfulness of Respondent’s actions under Art.25 ILC Articles 

(ii). 
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i. Measures allegedly enacted by Respondent to comply with EU obligations do not fall 

under Art.11 BIT 

89. Article 11 BIT entitles the Parties to take measures to fulfil their obligations concerning 

only “the maintenance of international peace or security”. Claimant submits that Art.11 

BIT sets a high threshold, which is not met in this case. Therefore, Respondent cannot 

rely on it. 

90. Article 10 BIT stipulates that investors may not be prevented “from taking advantage 

of whichever rules are more favourable to its case”. As the BIT is more favourable to 

Claimant than EU law, the latter cannot prevail over the former, not to mention 

precluding the wrongfulness of violating particular obligations. 

91. International peace and security cover the gravest situations of international concern.115 

The threshold to indicate that a measure was aimed at maintaining international peace 

or security is extremely high. Such threshold was considered by ICJ in Nicaragua and 

Oil Platforms. Both cases concerned situations of violence, the use of armed forces 

resulting in casualties, and the involvement of more than one state.116 However, in both 

instances ICJ found that the requirements for exempting the states from responsibility 

were not met.117 

92. Respondent's situation in this case was by no means comparable, since no issues of 

international security were concerned. The fact that expenses on the support scheme 

would equal 15% of state revenues118 is insufficient to indicate any financial difficulties 

for Respondent. In addition, the fact that Respondent was unable to borrow more money 

from the EU119 does not indicate any menace towards Respondent's 2013 budget or the 

following years. Even if Respondent had faced a financial crisis, that would not amount 

to an issue of international peace and security.  

93. The same applies to teacher strikes120, a purely internal matter. Only since April 2014 

there have been at least 18 state-wide teacher strikes in the world.121. Furthermore, an 

opinion poll showing support for teachers does not change the fact that the case is purely 

national.  

                                                 
115 Fink, p.2-8; Sharp, p.93-95. 
116 Nicaragua, ¶19-21,35; Oil Platforms, ¶21-26. 
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94. Neither renewable energy, competition, nor compliance with EU law amount to issues 

of international peace or security. These issues are also Respondent's internal matters 

and do not meet the gravity threshold. Even if they caused Respondent to amend LRE 

and retroactively decrease Feed-in-tariff, the measure adopted was unsuccessful and 

disproportionate. The 20% RES share was not achieved,122 while the amount of tariff 

paid would not have exceeded any EU-mandated limits of state aid before 2014.123 There 

is insufficient data to find that Respondent was facing a financial crisis or would exceed 

any EU fiscal limit.  

95. Thus, amendment of Art.4 LRE, even if indeed it was adopted by Respondent to achieve 

the abovementioned aims, does not amount to a measure necessary to maintain 

international peace and security. As a result, Respondent cannot be exempted from the 

responsibility for breaching its obligations under the BIT. 

 

ii. Compliance with EU law does not fall under Art.25 ILC Articles 

96. Likewise, compliance with EU obligations does not fall under the scope of the 

customary defence of necessity.  

97. The requirements for a successful invocation of the necessity defence are set forth in 

Art.25 ILC Articles. The necessity defence is granted only in strictly examined cases 

where all of the following requirements are met: there is an essential security interest of 

the state at stake (i); the measure is the only way to protect this interest against a grave 

and imminent peril (ii); and the state has not contributed to the necessity situation (iii).124  

98. Firstly, no essential security interest of Respondent was concerned. The term 'essential 

security interest' must be interpreted in the light of the circumstances.125 In international 

customary law, it is treated equally with matters such as “the very existence of the State” 

or public safety.126 

99. Respondent did not indicate any essential security interest. Compliance with “economic 

and renewable energy objectives” or “EU obligations”, the only reasons invoked by 

Respondent,127 do not amount to such matters. Any of the issues concerned in the case 

                                                 
122 Proc.Ord.2, ¶10. 
123 Annex No.9, p.47-48. 
124 CMS, ¶317; Gabčikovo, ¶51; Enron, ¶313; Sempra, ¶355; Thjoernelund, p.436. 
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at hand do not belong to Respondent's essential security interests as they are irrelevant 

to its very existence or public safety.  

100. Secondly, the amendment of Art.4 LRE was not the only way to combat any grave and 

imminent peril. A peril to an essential security interest is 'grave and imminent' only when 

proximate and specific risks occur.128 Even cases of “severe” or “unmanageable” 

situations requiring emergency measures were found insufficient to exempt a state from 

international responsibility.129 

101. Respondent did not prove that any of its essential security interests faced a grave or 

imminent peril. As indicated above, its budgetary concerns do not constitute an 

economic crisis. Likewise, teachers' strike did not amount to civil unrest. The same 

applies to EU obligations. Non-compliance with EU law and its hypothetical 

consequences, e.g. financial sanctions, do not pose any peril against any of Respondent's 

essential security interests. 

102. When facing the problem of the 'solar bubble', no EU Member State, having the same 

obligations as Respondent, adopted comparably severe measures. For example, Italy 

proposed to investors to extend the term of payment and to decrease feed-in-tariffs 

gradually.130  

103. Thirdly, by its acts and omissions, Respondent contributed to the necessity situation, if 

any occurred. States often significantly contribute to the emergence of a crisis, as they 

are solely responsible for their economic policies.131 They can be exempted from 

responsibility only if “the burden falls entirely on exogenous factors”.132 Therefore, the 

mere involvement of a state or lack of prevention is sufficient to deny such exemption.133 

104. In this case, Respondent substantially contributed to the situation. It drafted and adopted 

LRE.134 It is solely responsible for not providing any mechanisms allowing for the 

modification of the Feed-in-tariff. Respondent decided to amend LRE which was ill-

designed, and so it contributed to the situation.135  

105. To conclude, the wrongfulness of Respondent's actions cannot be precluded under 

customary international law. 
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C. EVEN IF RESPONDENT WAS EXEMPTED BY VIRTUE OF EU LAW, IT 

WOULD STILL BE OBLIGED TO COMPENSATE CLAIMANT  

 

106. If the Tribunal found that Respondent could be exempted under EU or international law 

it would be no prejudice towards its obligation to compensate Claimant for the losses it 

suffered. This is provided by both customary international law and the BIT. 

107. Art.27(b) ILC Articles stipulates that the obligation to compensate prevails over 

successful necessity defence. It emphasises that the invocation of a circumstance 

precluding wrongfulness is without prejudice to the question of compensation. This is 

confirmed by ICJ136 and by arbitral tribunals.137 

108. Accordingly, Art.4 BIT stipulates that the investor “shall be accorded restitution or just 

and adequate compensation for the losses” resulting from, among others, “the state of 

necessity”. Exemption from responsibility does not erase the obligation to compensate. 

Therefore, Respondent must compensate Claimant. 

109. All things considered, Respondent also cannot rely on EU law alone, or in combination 

with international law to preclude the wrongfulness of its breach of the BIT. In any 

event, Respondent is still obliged to compensate Claimant for the damage the latter 

sustained.  
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DAMAGES 

 

120. The Tribunal should award Claimant non-pecuniary reliefs, since they would be the 

fairest and most practical remedies (IV). As an alternative, if the Tribunal determines 

that the above remedies are unsuitable, Claimant should be compensated for 

Respondent’s breaches of the FET (V).  

 

IV. NON-PECUNIARY RELIEFS WILL INDEMNIFY CLAIMANT IN THE 

MOST APPROPRIATE MANNER 

 

121. Claimant requests the Tribunal to order Respondent to rescind Art.4 LRE or, 

alternatively, to pay pre-2013 Feed-in-tariffs (A). In the case of Alfa, Claimant should 

be granted the licence it was originally refused (B).  

122. These remedies will rectify the consequences of Respondent’s internationally wrongful 

act (breach of FET). Therefore, they have to be assessed in the light of customary 

international law. As per Art.34 ILC Articles, reparation for internationally wrongful 

acts includes: restitution, satisfaction, and compensation, awarded either singly or in 

combination.  

123. The Chorzów Factory dictum provides that restitution should be considered the primary 

remedy in an internationally wrongful act.138 Only if restitution is impossible or 

impractical should the tribunal consider other reliefs.139 

124. The recent jurisprudence of investment tribunals also confirms the Tribunal’s discretion 

to award non-pecuniary remedies.140 Notably, the Micula tribunal stated that:  

 

‘tribunal(s) has the power to order pecuniary or non-pecuniary remedies, 
including restitution, i.e., re-establishing the situation which existed before a 
wrongful act was committed’.141 

 

 

 

 

                                                 
138 Chorzów Factory; ILC Commentary, Art.35,36.  
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A. THE TRIBUNAL SHOULD ORDER RESPONDENT TO RESCIND ART.4 

LRE OR TO PAY PRE-2013 FEED-IN-TARIFF 

 

125. Claimant submits that: Respondent should rescind Art.4 LRE to fully indemnify 

Vasiuki’s loses (i). If rescission is not possible, Claimant should be awarded the 0.44 

EUR/kWh tariff for Beta and the 12 future Projects (ii).  

126. These measures fulfil the roles of, respectively, restitution and specific performance. 

These remedies have been associated with each other in numerous arbitral awards.142 

Even though they are distinct, both are designed to enforce the performance of the 

parties’ obligations.143 Therefore, their applicability in the circumstances of a given case 

is subject to the same test.  

127. The test is provided by Art.35 ILC Articles. It imposes two conditions on the award of 

restitution: (a) it must not be materially impossible; and (b) it must not involve a burden 

out of all proportion to the benefit deriving from restitution instead of compensation”.144 

 

i. Respondent should rescind Art.4 LRE 

128. Claimant submits that the rescission of Art.4 LRE is materially possible and 

proportionate. 

129. Only the potential legal impossibility of rescinding Art.4 LRE should be addressed by 

the Tribunal.145 Respondent is not entitled to invoke political or administrative obstacles 

resulting from its internal laws as justification for the failure to provide full reparation.146  

130. In this case, Respondent retroactively amended Art.4 LRE.147 Since Respondent’s 

wrongful act amounts to amendment of a single provision, it is easy to revoke it. There 

is no information concerning any legal or administrative obstacles that may prohibit 

Respondent’s legislative body from annulling the amendment of Art.4 LRE. Hence, 

rescinding Art.4 LRE is materially possible. 

131. The requirement of proportionality provides that restitution is inapplicable if the benefit 

gained from restitution is disproportionate to the burden imposed by restitution on the 

                                                 
142 BP, p.330; LIAMCO, p.198; Texaco, ¶109. 
143 Sabahi, p.80; Stephens-Chu, p.668. 
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responsible State.148 Consequently, it should be based on the considerations of equity 

and reasonableness.149 Furthermore, it is determined with a preference for the wishes of 

the injured party in any case where the balancing exercise does not clearly favour 

compensation over restitution.150  

132. Derogating Art.4 LRE is proportionate as it will help Respondent to indemnify all 

injured investors at once, without engaging in time-consuming individual bargaining.151 

The erga omnes effect provided by the annulment of the amendment will allow 

Respondent to benefit from the RES, as it will be able to rely on eco-friendly energy 

generated by all licenced projects. Thus, the derogation of Art.4 LRE does not involve 

any disproportionate burden. 

 

ii. Alternatively, Respondent should continue to pay Claimant 0.44 EUR/kWh 

133. If the Tribunal decides that the rescission of Art.4 LRE is either impossible or 

disproportionate, Respondent should be ordered to pay Claimant the pre-2013 Feed-in-

tariff. This order constitutes a specific performance remedy, so the same test as for 

restitution applies. Claimant submits that the payment of pre-2013 Feed-in-tariffs for its 

licensed projects is materially possible and proportionate. 

134. The Texaco tribunal stated that specific performance should be considered as materially 

impossible only if an irreversible situation has been created.152 In this case the situation 

is reversible. Respondent can restore the previous situation by paying Claimant the 

difference between the 0.44 EUR/kWh and 0.15 EUR/kWh since 1 January 2013 until 

the expiration of the licence. A similar remedy was awarded by the Nykomb tribunal, 

where the host State was obliged to fulfil its Treaty obligation by ensuring the payment 

of a double tariff to the injured party.153  

135. Specific performance is less burdening for Respondent as its effects involve only the 

Claimant’s investments.154 It is also more affordable for Respondent as it allows for the 

fulfilment of its obligations over a long-term period. In addition, awarding specific 

performance strikes a fair balance between Respondent’s and Claimant’s obligations. 
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Respondent will be guaranteed constant supplies of renewable energy from Claimant's 

projects, while Claimant will make adequate profits from its projects.  

 

B. RESPONDENT SHOULD GRANT CLAIMANT A LICENCE FOR ALFA 

 

136. Notwithstanding the Tribunal’s decision regarding orders under point A, Claimant 

should be granted a licence with the 0.44 EUR/kWh tariff, which Alfa was originally 

refused.155 As granting Alfa a licence would also constitute a remedy of specific 

performance, all aforementioned and relevant considerations apply. Thus, Claimant 

submits that granting a licence for Alfa is materially possible and proportionate. 

137. It is materially possible to grant Claimant a licence for Alfa as there are no legal or 

material obstacles that prevent Respondent from fulfilling this order. Alfa meets the 

requirements of LRE156 and still remains operational. Thus, a specific performance 

regarding Alfa is materially possible.  

138. Granting a licence for Alfa is proportionate and more practical for Respondent as it will 

be guaranteed renewable energy supplies from Alfa. In addition, Alfa is based on the 

older technology157 and thus the subsidised difference between Feed-in-tariffs and 

market price158 is economically affordable for Respondent. Further, as Claimant's 

request only concerns one project, it will not entail any drastic economic consequences. 

Hence, granting Claimant a licence for Alfa is proportionate. 

139. All things considered, Claimant submits that the Tribunal should award it such remedies 

so as to create the same situation as before the pre-LRE amendment. This may be 

achieved in two distinct scenarios: (A) if Respondent rescinds Art.4 LRE or alternatively 

if Respondent continues to pay Claimant the 0.44 EUR/kWh tariff. In the case of Alfa, 

(B) Claimant should be granted a licence which Vasiuki was arbitrarily and 

unreasonably refused by Respondent. In any event, an award granting non-pecuniary 

remedies will be enforceable. 
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V. CLAIMANT’S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION IS 

APPROPRIATE  

 

140. If the Tribunal decides not to grant Claimant’s relief for non-pecuniary remedies, 

Claimant should be compensated for the damages incurred. These damages are 

recoverable for two main reasons. Firstly, the Claimant’s basis for compensation is both 

legitimate and appropriate (A). Secondly, the Claimant’s valuations are well-founded 

and correct (B). Therefore, the Tribunal should disregard the Respondent’s quantum 

report, as it suggests unnecessary adjustments to the Claimant’s report (C).  

 

A. CLAIMANT’S BASIS FOR COMPENSATION IS LEGITIMATE AND 

APPROPRIATE 

 

141. Claimant submits that its basis for requesting compensation fulfils all of the necessary 

legal prerequisites. Claimant’s damages are recoverable, since they are certain and well-

documented (i); foreseeable (ii); and since they causally arise out of Respondent’s 

breach of FET (iii). 

142. Claimant reiterates that compensation should be awarded when restitution is neither 

possible nor feasible.159 Compensation for a wrongful act should be just, adequate and 

prompt.  

143. The abovementioned characteristics of compensation stem from customary international 

law and are independent of any specific provisions of a particular BIT.160 Thus, they also 

apply to cases of breaches of FET.161 Compensation can include losses suffered and lost 

profits, either independently or in combination. 

144. In the case at hand, Claimant seeks the following heads of damages:162 (a) denial of 

licence for Alfa under the 0.44 EUR/kWh tariff; (b) depravation of Beta’s full tariff 

rights; (c) decrease in value of land and equipment if Claimant ends its investments or, 

alternatively, lost revenues if Claimant decides to complete them; and (d) lost profits for 

the 12 Projects. The total amount of compensation amounts to around EUR 2.1 million. 

                                                 
159 Ahmadou, ¶13; Chorzów Factory, ¶6. 
160 Gold Reserve, ¶¶ 678-682. 
161 CMS; Gold Reserve.  
162 Facts, p.48-50.  
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Interest should be added to all past sums to avoid undervaluing them.163 

 

i. The existence of Claimant’s future profits is certain and well-documented 

145. Firstly, Claimant submits that its future profits are certain. The certainty rule applies only 

to proving the investor’s loss of future revenues.164 Establishing the exact amount of 

revenues lost is not required. Sufficient evidence of loss is enough to satisfy the burden 

of proof. 

146. In any event, Claimant submits that probability of the existence of profit is sufficient to 

award damages.165 Claimant does not have to prove beyond any doubt that the existence 

of revenue is certain in an exact amount.166  

147. Claimant’s lost profits are based on the 0.44 EUR/kWh tariff,167 and therefore they are 

certain. Had Respondent not violated FET, all of Claimant’s investments would enjoy 

the Feed-in-tariff for 12 years. Claimant could have legitimately assumed that Alfa 

would have been granted a licence under the 0.44 EUR/kWh tariff (issue II). As the 

tariff was guaranteed under Barancasia’s legal framework, all revenues made by Alfa 

would be certain. The same principle applies to Beta, which was granted the Feed-in-

tariffs for only two years (from 30 January 2011168 to 1 January 2013169). Therefore, it 

experienced a certain loss during the ten years when it should have been granted the 

higher tariff. The 12 Projects are governed by the same rules.170 As they were granted 

licences under the original wording of LRE171 their losses, comprising the difference 

between profits under the original tariff and the reduced tariff, are certain.172  

148. Likewise, if Claimant decides to end its investments (a decision dictated solely by 

Respondent’s sudden legislative changes), it is certain that Claimant will lose the 

expenditures it made in labour, equipment, land and bank loans. Changes on the PV 

market resulting from Respondent’s behaviour resulted in the costs of construction and 

operation of PV plants dropping sharply.173 This left Vasiuki with investments of a value 

                                                 
163 Facts, p.¶12,50.  
164 Ahmadou, ¶44; Amco, ¶178; Schufeldt, p. 1099; Report 1999, ¶126; Report ILC, ¶190. 
165 Sapphire, ¶15.  
166 Rumeli, ¶144; Sapphire, ¶15; Gotanda, p.101; Paulsson, p.60. 
167 Facts, ¶21, p21.  
168 Facts, ¶23, p.21.  
169 Facts, ¶35, p.23. 
170 Facts, p.46-47.  
171 Facts, ¶33, p.23.  
172 Proc.Ord.2, ¶28, p. 59.  
173 Facts, ¶25, p. 22.  
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significantly lower than initially.174 These losses will be incurred when Claimant sells 

its property and leaves Barancasia.175  

149. Claimant submits that its estimates are also well-documented. Claimant reached all of 

its business decisions taking into consideration the available market data, and its own 

past investment performance.  

150. As already stated, to satisfy the burden of proof, Claimant only needs to demonstrate 

that its loss is certain. Given that the damages result from a material decrease in the 

guaranteed Feed-in-tariff, it is not necessary to support them with a record of past 

profitability data.176 Claimant’s dataset attached to the Problem as Annex No.9 is 

sufficient to evidence that Claimant has indeed suffered the damages it seeks to recover 

in this arbitration. Respondent’s own laws and regulations are also proof of Claimant’s 

damage.  

151. Claimant provided sufficient evidence to substantiate its claims regarding the existence 

and value of the future developments of solar arrays.177 Claimant ordered equipment for 

the 12 Projects, which was shipped on 1 January 2013. As per the witness statement by 

a local manager, Vasiuki set a long-term goal of introducing additional investments.178 

Claimant has already decided to continue with the development of its 12 Projects.179 

 

ii. Claimant’s damages were a foreseeable result of Respondent’s conduct 

152. Secondly, Claimant’s damages were foreseeable. The precondition of foreseeability goes 

hand in hand with the concept of remoteness, meaning that the wrongful act has to be a 

proximate cause of the damages for which compensation is claimed.180 The recovery of 

damages is limited to losses that were within the parties’ contemplation when the 

contract was made or were foreseeable as a probable result of the breach.181 

153. Amending LRE in a way which not only stripped Claimant of the initially guaranteed 

0.44 EUR/kWh tariff, but also introduced an annual review under toughened conditions, 

is a proximate cause of all of Claimant’s losses.  

 

                                                 
174 Facts, ¶36, p. 23; Proc.Ord.2, ¶11, p.57. 
175 Proc.Ord.2, ¶¶29-30, p.59. 
176 Gold Reserve, ¶830. 
177 Facts, ¶11, p. 50.  
178 Proc.Ord.2, ¶28, p.59.  
179 Proc.Ord.2, ¶26, p.58. 
180 Gotanda, p.6. 
181 Hadley. 
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iii. Claimant’s damages causally arise out of Respondent’s breach of the BIT 

154. Finally, Claimant’s damages are also causally linked to Respondent’s conduct. In order 

to obtain lost profits, there must be a causal connection between respondent's breach and 

claimant's loss of future revenues.182 Without the state’s act, the investor would be able 

to turn investment profit.183  

155. As established, the test of causation is whether there is a sufficient link between the 

damage and the treaty violation.184 Only a wilful or negligent action by the investor 

could potentially influence the chain of causation.185  

156. In the case at hand, Barancasia’s measures were the sole cause of the loss suffered by 

Vasiuki Had  Respondent not cut the initial, guaranteed 0.44 EUR/kWh tariff to a mere 

0.15 EUR/kWh, Claimant’s 14 investments would enjoy certain and stable cash-flows 

until 2023. Lowering a guaranteed tariff by two-thirds will severely decrease profits 

made by investments established under the assumption that the initial tariff level would, 

as assured by the state, apply for 12 years. Such change is especially damaging to older 

investments, since they operate on the older, more expensive technology. 

157. Finally, Respondent’s actions had a direct causal influence on additional expenses made 

by Claimant regarding the establishment of the Projects. Claimant made extensive 

investments in land, PV panels and related equipment in reliance on the original wording 

of LRE.  

158. Even if Vasiuki decided to leave Barancasia, it would still have to bear the costs of labour 

and bank interest. These investments are already lost. Claimant had no chance to recoup 

its substantial investment or make a profit.186   

159. Expenditures on land, equipment and bank loans not only have a long-term influence on 

the budget of the investor, but they also directly influence the investments’ amortisation 

period.187 It is, therefore, reasonable to assume that, absent any promise of a high tariff, 

Claimant would not have incurred these expenses. 

160. To conclude, Claimant submits that all damages it seeks in these proceedings are 

recoverable, as they satisfy the prerequisites of certainty, foreseeability and causation. 

Therefore, Claimant can successfully claim compensation in front of the Tribunal.  

                                                 
182 Gotanda, p.8. 
183 Paulsson, p.59. 
184 BG Group, ¶428; Yukos, ¶1772; El Paso, ¶682; LG&E, ¶50; ILC Articles Commentary to Art.31, ¶10, p.227. 
185 El Paso, ¶684; Art.39 ILC Articles.  
186 Problem, ¶9, p.49. 
187 Damodaran, p.112.  
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B. CLAIMANT’S VALUATIONS ARE METHODOLOGICALLY CORRECT 

AND APPROPRIATE 

 

161. Claimant now turns to the appropriateness of its damages valuations. Firstly, DCF is the 

correct valuation method in the light of the circumstances of the case (i). Secondly, 

expert witness Kovič correctly applied DCF to the circumstances of the case (ii).  

 

i. Discounted Cash Flow is the appropriate valuation method in the case at hand 

162. Claimant submits that DCF is the only correct methodology to be used in the case at 

hand. It corresponds well with the character of the breaches committed, and with the 

losses incurred by Vasiuki. It also limits the influence of macroeconomic determinants 

on the valuation result.  

163. DCF is an asset-based valuation method, used to determine the investment’s FMV.188 

FMV denotes the price that a hypothetical buyer would be willing to pay on the market 

for the valuated assets.189 It assumes a comparison between the facts of the case and a 

“but for” scenario, in which the state did not take actions in breach of the BIT.190 

164. According to Irmgard Marboe, DCF is closely connected to business reality, as it reflects 

on the balance of the negative and positive cash flows of the investment.191 Thus, it 

allows the investment’s NPV to be established.192  

165. Any uncertainty of damages can be properly addressed under DCF by applying 

conservative estimates of cash-flow projections and higher discount rates.193 Therefore, 

there is very little risk of overcompensation under DCF, rendering it a popular valuation 

method with arbitral tribunals.194  

166. DCF is used to valuate investments characterised by stable cash-flows. An elaborate 

record of profitability is not a necessary element for a DCF analysis if the existence of 

future cash-flows is certain. In the Gold Reserve case, the tribunal established that, even 

though a scarce pool of profitability data existed, DCF could have been used to calculate 

damages.195 The company was supposed to make its profits from the sales of gold, whose 

                                                 
188 Schreuer 3, p.52; Marboe, ¶5.22, 5.29.  
189 CME, ¶98. 
190 El Paso, ¶704. 
191 Marboe, ¶4.54-4.64.  
192 Kantor, p.140. 
193 Ripinsky/Senechal. 
194 Al-Bahloul; Azurix; CMS; El Paso; Total. 
195 Gold Reserve, ¶830, 833. 
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price on the international market is relatively stable and subject to very few fluctuations. 

167. Claimant submits that, since its future cash-flows were to be derived from guaranteed 

Feed-in-tariff, there is no need for an elaborate pool of performance data of its PV plants.  

168. Claimant further observes that valuations should be corrected by any relevant factors 

that occur between the date of the wrongful act and the date the award is issued (or, in 

the wording of the Chorzów tribunal, “at the time of indemnification”196). The amount 

of compensation can, therefore, be corrected by any relevant factors that occur during 

this period.197  

169. To conclude, the Tribunal should adopt DCF as the valuation method in the case at hand, 

since it allows for an accurate estimation of Claimant’s losses.  

 

ii. Expert witness Kovič correctly applied DCF to the facts of the case  

170. Claimant submits that Kovič’s quantifications are correct and appropriate for all 

damages claimed by Vasiuki in the case at hand. His report takes into account all 

necessary data, corrected with a reliable discount rate.  

171. Claimant observes that the operational costs of PV plants are independent of energy 

prices and can be regarded as marginal. While the construction of such plants is usually 

very expensive, the costs of energy production are significantly lower than in 

conventional energy plants. Feed-in-tariffs are designed to compensate high entry costs 

and accelerate investment amortisation. Expert witness Kovič was thus right in 

disregarding operational costs in his valuations or in deeming them “constant”.198 

172. Furthermore, expert Kovič was also right in establishing that the WACC used to discount 

future cash-flows should be 8%.199 As demonstrated by Claimant’s dataset, the project 

was 50% financed from debt at 5% and financed 50% from equity at 12%, which, when 

corrected with a 20% tax rate, gives the WACC of 8%.  

173. Given the correct valuation of WACC, expert witness Kovič correctly assumed that the 

interest rate on past sums should be 8%.200 If the interest rate differs substantially from 

the rate at which expected future losses are discounted to the valuation date, the so-called 

Invalid Round Trip may emerge.201 Its occurrence may violate the principle of full 

                                                 
196 Amco, ¶186; Chorzów Factory, pp. 47-48; Siemens, ¶352. 
197 CMS, ¶442-463; Siemens, ¶352.   
198 Kovič’s Report, ¶7-10, p.49-50.  
199 Kovič’s Report, ¶12, p.50.  
200 Kovič’s Report, ¶12, p.50.  
201 Abdala/Zadicoff/Spiller, p.4.   
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compensation when damages are counted twice: on the way into the future and back 

(while discounting cash-flows). Thus, the calculation of just and full compensation will 

normally require taking a pre-judgment interest that is equal to the discount rate applied 

in the case.202  

174. Furthermore, Claimant submits that all of its specific damages calculations are correct 

and substantiated in the light of its performance and operational history. 

175. Regarding project Alfa, the compensation claimed accounts for the differences between 

the expected Feed-in-tariff and the Feed-in-tariff to which Alfa was actually subject. Its 

operational history demonstrates that the initial capacity of 12.1% was rising at a rate of 

2.2% per year203. Nothing suggests that this rate would suddenly decrease or that 

additional problems would occur in this project. 

176. Damages calculated for Beta rest on the assumption that it benefited from the originally 

guaranteed tariff for only two years. Nothing on the record suggests that Beta would 

undergo any operational problems. Moreover, Kovič’s Report calculates the project’s 

damages based on a capacity lower than the actual one,204 thus allowing for a safety 

margin.  

177. Likewise, Claimant’s damages resulting from wasted expenditures (in case Claimant 

ends the project) or from the allowed reduced tariff (in case Vasiuki completes its solar 

installations) are correctly valuated. Claimant made substantial expenses regarding the 

12 Projects, which included the costs of equipment,205 labour and land. Claimant is no 

longer able to recover the full costs of these additional investments.  

178. To conclude, Claimant’s valuations are well-founded and appropriate. Firstly, because 

DCF is the correct valuation method in the case at hand. Secondly, because all heads of 

damages are well-documented by Vasiuki. And lastly, because Kovič’s valuations are 

correct and appropriate. Therefore, the Tribunal should adopt Claimant’s quantum report 

as the basis for indemnifying Vasiuki for Respondent’s breaches of Art. 3 BIT.  

 

 

 

 

                                                 
202 Abdala/Zadicoff/Spiler, p.1-3.  
203 Annual Projected Revenue from Vasiuki LLC Owned/Operated Generating Projects, p.44. 
204 Kovič Annex 1(B). 
205 Proc.Ord.2, ¶33-36. 
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C. THE TRIBUNAL SHOULD DISREGARD RESPONDENT’S EXPERT 

WITNESS REPORT AS ITS CONCLUSIONS ARE WRONG 

 

179. Claimant submits that, even if the Tribunal does not fully share Claimant’s valuation 

report, it should not adopt the report filed by Respondent. Firstly, Priemo’s Report 

wrongly suggests that the mitigation of damage was possible (i). Secondly, Respondent 

incorrectly adjusts Claimant’s valuations (ii).  

 

i. Respondent’s report incorrectly suggests that mitigation was possible in the case at 

hand 

180. Claimant observes that mitigation was not possible. Respondent’s actions were 

extraordinary and exceeded the boundaries of average business risk. Furthermore, 

Vasiuki’s business structure and the nature of the PV market limits the possibility of 

mitigation. 

181. The mitigation of damages postulates that a person who has suffered injury or loss 

should take reasonable actions (if possible) to avoid additional injury or loss. A failure 

to do so may result in a reduction in the amount of recovery. 

182. Respondent’s expert witness suggests two courses of action that Claimant could 

allegedly have taken to mitigate the total damage suffered. Firstly, sales of equipment. 

Secondly, the possibility to sell or use the land plots for another solar venture.206 

However, neither of these was possible. 

183. PV plants are projected to operate under specific locational and climate conditions. 

Therefore, it is very difficult to relocate them to other countries. As Alfa and Beta 

operate on the older technology, it is also highly unlikely that Claimant would be able to 

sell their technological components. 

184. Claimant had to acquire land plots for all of its projects.207 These plots are primary solar 

land, thus the potential for sales is limited. Their value had decreased more than three-

quarters, from 400% of the purchase price during the “solar bubble”, to just 10% higher 

than the purchase price,208. Thus, even if the Claimant were to sell these land plots, it 

would incur a significant economic loss. 

185. Likewise, Claimant cannot retrieve the amounts already invested in labour or bank 

                                                 
206 Priemo’s Report, ¶11, p.53.  
207 Proc.Ord.3, ¶13-15.  
208 Proc.Ord.2, ¶29; Proc.Ord.3, ¶16.   
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loans.209 These losses are exacerbated by inflation.210 The total of Claimant’s assets is 

now worth significantly less than initially.  

186. Even if there was potential for mitigation, it would be severely limited by the 

macroeconomic situation on the market. Vasiuki cannot miraculously switch to any other 

business activity or use its land and equipment for that. Adapting the older plants to new 

technology is impossible.211 Given the technological advancements on the market, sales 

would in any case be at a loss.  

187. There was also nothing Claimant could have done to deter Respondent from its course 

of action.212  

188. Therefore, mitigation was not possible in this case.  

 

ii. No corrections to Claimant’s valuations are necessary 

189. Respondent suggests several corrections to Kovič’s Report. Claimant submits that these 

adjustments are incorrect.  

190. Firstly, expert Priemo unnecessarily corrects Claimant’s WACC. As already stated, the 

WACC should be 8%. 

191. Secondly, Priemo’s Report suggests that other projects, especially Beta, will suffer the 

same operational problems as Alfa. However, she provides no factual or economic basis 

to support this hypothesis.  

192. Thirdly, Respondent’s assumption that Claimant is extrapolating too far into the future 

does not render the whole analysis incorrect. In case of certain cash-flows it is sufficient 

for the investor to establish that it would generate them. In Claimant’s case, these cash-

flows would be based on the guaranteed 0.44 EUR/kWh Feed-in-tariff.  

193. Respondent’s report also disregards evidence of Claimant’s plans to launch additional 

installations. Claimant obtained licences for the 12 Projects before the amendment of 

LRE. It also ordered equipment, which was shipped on 1 January 2013.213 Claimant’s 

business plans are confirmed by the testimony of one of its managers. 

194. Claimant further submits that it is impossible to account for all external risks when 

investing in innovative projects. Respondent’s contention that other PV projects may 
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experience the same problems as Alfa is implausible. Firstly, Alfa was the first project 

of that kind Claimant launched in Barancasia. The risk of constructional or operational 

problems is significantly higher in the case of innovative projects. Secondly, Claimant 

gained significant know-how and experience from Alfa, which ensured that the same 

issues will not reoccur later on.214  

195. Finally, the interest rate should reflect the WACC and be 8%. It should be corrected by 

any developments that occur between 1 January 2013 and the date the award is issued. 

196. Given all of the above submissions, the Tribunal should award Claimant compensation 

of approximately EUR 2.1 million, with interest as of the date the award is issued. The 

damages put forward in these proceedings are recoverable and well-documented. 

Furthermore, Claimant’s report correctly applied the DCF to calculate the compensation 

due, while Respondent’s report errs in suggesting mitigation and correcting Claimant’s 

valuations.  

                                                 
214 Facts, ¶23, p.21. 
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PRAYER FOF RELIEF 

 

For all of the abovementioned reasons, Claimant respectfully requests the Tribunal to find that:  

 

1. it has jurisdiction to hear the case, and the claims asserted by Claimant are admissible; 

2. Respondent failed to afford Claimant’s investment FET in violation of Art. 3 BIT; 

3. Respondent is precluded from invoking the necessity to exempt the wrongfulness of its 

actions; 

4. Respondent should rescind Art.4 LRE or continue to pay Claimant the pre-2013 Feed-

in-tariff; and in any event Alfa should be granted a licence; 

5. alternatively, Claimant’s basis for claiming and quantifying compensation is appropriate 

and Claimant should be awarded compensation of around EUR 2,1 million, with due 

interest as of the date the award is issued; 

6. Claimant is entitled to reimbursement of all the costs related to these proceedings. 

 

 

Respectfully submitted on 19 September 2015.  

 

On behalf of Claimant,  

Team Bhandari 

 

 


