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STATEMENT OF FACTS 

 

1. Claimant, Vasiuki LLC (“Vasiuki”), is an energy provider incorporated under the laws of 

the Federal Republic of Cogitatia (“Cogitatia). Respondent is Republic of Barancasia 

(“Barancasia”), in which the Claimant invested for renewable energy. 

2. Cogitatia and Barancasia concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (“BIT”). The BIT entered into force on 1 August 2002. It was 

agreed upon both parties that the BIT shall remain in force for a period of ten years.  

3. On 29 June 2007, Barancasia notified Cogitatia of its intention to terminate the BIT. 

However, Cogitatia only confirmed the receipt of notification, and did not answer whether 

it is willing to terminate the BIT as well.  

4. In May 2009, Vasiuki initiated an experimental solar energy project named “Alfa” inside 

Barancaisan territory.  

5. During this period, Barancasia was behind the EU climate and energy targets, and it was 

trying to augment its renewable energy sources. As a result, Barancaisa adopted the Law 

on Renewable Energy (“LRE”) in May 2010. The LRE guaranteed that fixed feed-in tariffs 

(“FIT”) will be given to renewable energy technology for twelve years. On 1 July 2010, 

the Barancasia Energy Authority (“BEA”) announced that the fixed FIT is 0.44EUR/kWh. 

6. Shortly after the announcement, Vasiuki applied for a license for the project Alfa. Although 

Alfa was creating losses due to defects and delays, Vasiuki decided not to abandon it. This 

was because Alfa was making progress, and more importantly the rate of FIT promised by 

the LRE and the BEA provided hope for the project to survive.  

7. However, on 25 August 2010, the BEA denied this request, stating that only new projects 

were eligible for the FIT.  

8. On the same date that Alfa was denied a license, Vaisuki successfully obtained a license 

with a guaranteed 0.44EUR/kWh tariff for its second project “Beta”. The tremendous 

know-how acquired during the Alfa project allowed the Beta to be implemented much 

efficiently. 
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9. During 2011, an innovative new technology for solar panel production was developed, 

rendering the cost of panels substantially cheaper. This new technology increased the 

profitability of photovoltaic projects, and caught attention of domestic and international 

business communities. Consequently, the BEA received over 7000 applications for license, 

and approved approximately 6000 of them.  

10. Vasiuki also decided to expand its investment in the solar energy industry by adding 12 

more projects in line with existing projects. Vasiuki borrowed substantial amount of money, 

bought several land plots and obtained construction permits. On 1 July 2012, Vasiuki 

obtained all 12 licenses from the BEA with a guaranteed FIT of 0.44EUR/kWh. Vasiuki 

purchased solar panels and started constructing photovoltaic power plants based on the 

new technology.  

11. However, on 3 January 2013, Barancasia made an amendment to Article 4 of the LRE 

which allowed the BEA to review the FIT. Subsequently, the BEA recalculated and 

announced the new FIT which is 0.15EUR/kWh. 

12. On 2 November 2014, Vasiuki commenced arbitration proceedings before the London 

Court of International Arbitration (“LCIA”) pursuant to Article 8(5)(d) of the BIT. 
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ARGUMENTS 

ARGUMENT ON JURISDICTION 

 

VI. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE 

13. Pursuant to Article 8(5)(d) of the BIT, the Tribunal has jurisdiction over the present dispute. 

In its response to request for arbitration, Respondent alleged that the BIT has been 

terminated or has become obsolete. Contrary to such allegations, (A) the BIT has not been 

terminated, (B) nor has it become obsolete. 

 

A. The BIT has not been terminated 

14. In this case, the governing law for the termination of treaties is VCLT, since both Cogitatia 

and Respondent are Contracting parties to the VCLT1. According to Article 54 of the VCLT, 

contracting parties can terminate a treaty (a) in conformity with the provisions of the treaty, 

or (b) at any time by consent of all parties after consultation with the other Contracting 

States. Claimant submits that Respondent failed to terminate the BIT with respect to both 

methods. 

 

i. Respondent did not follow the provisions of the BIT 

15. Article 13(2) of the BIT states that: 

“This agreement shall remain for a period of ten years. Thereafter, it shall remain in force 

until the expiration of a twelve month period from the date either Contracting Party notifies 

the other in writing of its intention to terminate the Agreement.”  

16. The first sentence declares an initial validity period of ten years. In the second sentence, 

the term “Thereafter” gains significance in the sense that a Contracting Party can notify 

the other Party of its intention to terminate only after the ten years. Also, it is implied from 

                                                 

1 Procedural Order No 2, para.2 
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the language of the provision that the BIT will be extended for an unlimited period unless 

a Party sends a notification to the other Party2. 

17. The BIT entered into force on 1 August 20023, and the initial validity period of ten years 

ensured that it remained effective until 31 July 2012.  

18. However, Respondent sent its notification to terminate the BIT on 29 June 2007, which is 

long before the completion of the initial period agreed upon in the BIT. It is Claimant’s 

position that this notification itself is invalid and has no effect whatsoever over the BIT. 

This interpretation is also in line with subsequent non-acknowledgement by the 

government of Cogitatia4. As long as the notification weighs no value, Cogitatia did not 

need to answer or react to the unilateral actions of Respondent.  

19. Furthermore, Article 13(1) is a common type of temporal validity provision found in 60% 

out of approximately 2000 International Investment Agreements (“IIA”), and cannot have 

been misunderstood by Cogitatia nor Respondent. In short, Respondent sent its notification 

to terminate the BIT even though it was aware of the fact that unilateral termination was 

impossible before 1 August 2012.  

20. Even if the Tribunal assumes that the notification is valid, it still bears no effect before 1 

August 2012 as the BIT cannot be unilaterally denounced by a Party until the end of the 

initial validity period5. Unilateral denunciation would be against the purpose the Article 

13(1) by rendering the initial validity period meaningless.  

21. Provided that the Tribunal chooses to take a step further and assume that the date of 

termination is 1 August 2012, still it has jurisdiction over this dispute. Under Article 13(3) 

of the BIT, the sunset clause, all investments made prior to the termination of the BIT is 

protected for a period of ten years. All investments, including the latest 12 projects 

Claimant initiated, were made before the assumed date of termination, and must be 

                                                 

2 Pohl, p.7 

3 BIT 13(1), Procedural Order No 2, para.1 

4 Procedural Order No 2, para.3 

5 Pohl, p.7-8 
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protected until 31 July 2022. 

22. In conclusion, Respondent did not follow the provisions of the BIT for termination and the 

notification of termination is invalid. Even if the Tribunal were to assume that 

Respondent’s notification is valid, the date of termination cannot be before 1 August 2012, 

and all investments of Claimant is protected by the sunset clause.  

 

ii. There was no mutual consent to terminate the BIT 

23. Termination of the BIT through mutual consent is possible in general pursuant to Article 

54(b) of the VCLT. However, in this case Cogitatia did not agree on terminating the BIT. 

24. On 28 September 2007, the Ministry of Foreign Affairs of Cogitatia ‘confirmed’ the receipt 

of notification from Barancasia, rather than explicitly giving consent to it. It is clear from 

the record until this day, Cogitatia never made any kind of explicit consent to termination. 

As there was no official or explicit consent made by Cogitatia, the only possible argument 

for Respondent to establish mutual consent would be that Cogitatia tacitly consented to the 

termination. 

25. By reading Article 54(b) of the VCLT, it is unclear whether the consent is required to be 

explicit. Claimant acknowledges that tacit consent is approved as a general principle in 

international law. However, certain limitations must exist since not all non-actions or ex-

post conducts can be deemed as a consent.  

26. Claimant submits that, even if terminating a treaty through tacit consent is possible in 

principle, still parties must conduct prior consultation with other contracting parties6. Also, 

ex-post actions of the Party must be consistent with its tacit intention to terminate. 

27. In the case at hand, all actions for termination was made unilaterally by Respondent. 

Respondent sent the notification to terminate the BIT, removed the BIT from its website, 

and announced the termination of all intra-EU BITs through its own mass media. On the 

other hand, Cogitatia only confirmed the receipt of the notification which does not bear 

                                                 

6 Dörr, p.959 
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much significance. Moreover, even the Barancasian Foreign Ministry admitted that they 

did not receive any official response from Cogitatia regarding the termination of the BIT7 

even though there were several contacts between them. Thus, prior consultation is not 

established in our case, and in such case of failure to proof, the Tribunal must not judge in 

favor of the burdened side i.e. Respondent. 

28. Moreover, Cogitatia’s ex-post actions do not amount to a tacit consent, since such actions 

are not inconsistent with Cogitatia’s intention to maintain the BIT. It is common in 

international investment agreements that when a treaty has been successfully terminated, 

the state involved announces it through official channels. As there have been no action 

from the government of Cogitatia, the Tribunal must not make hasty judgment that an 

implied consent was given.   

29. In short, there was no explicit nor tacit consent from Cogitatia for termination of the BIT. 

Therefore, the BIT still remains in force.  

 

B. The BIT has not become obsolete 

30. Respondent argues that the Tribunal lacks jurisdiction because the BIT has become 

obsolete due to its incompatibility with the Treaty on the Functioning of the European 

Union (“TFEU”).  

31. The governing rule over this issue is Article 59 of the VCLT, which provides that an earlier 

treaty shall be superseded by a later treaty if: 

(i) the two treaties deal with the same subject-matter; and  

(ii) (a)the parties intended that the matter be governed by the later treaty; or (b)the 

provisions of the later treaty are incompatible with those of the earlier one.  

Claimant submits that none of the requirements above have been fulfilled in our case. 

 

                                                 

7 Uncontested Facts para.24 
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i. First requirement is not fulfilled 

32. Definition of same subject-matter. The tribunal of EURAM stated that “the subject-matter 

of a treaty is inherent in the treaty itself and refers to the issues with which its provisions 

deal i.e. its topic or substance.”8  

33. Other theories defined the term as “having the same goal” or “can be applied to the same 

facts”. However, both theories are erroneous. First of all, two different treaties may have 

the same goal and deal with completely different issues. Secondly, as stated in the EURAM 

case, even if two different rules deal with the issues arising from same facts, it does not 

necessarily mean that they have the same subject-matter. Therefore, Claimant chooses to 

adopt the definition of the EURAM tribunal. 

34. The topic of the BIT is to “create and maintain favourable conditions for investments of 

investors of one Contracting Party in the territory of the other Contracting Party.”9 On the 

other hand, the substance of the TFEU is to create an internal market. Acceding to an 

economic community cannot be equivalent to creating a set of specific investment 

protection regime10. 

35. In short, the BIT and the TFEU do not deal with the same subject-matter. 

 

ii. Second requirement is not fulfilled 

36. Assuming that the Tribunal finds otherwise, and concludes that the two treaties do deal 

with the same subject-matter, still (a) there is no evidence that the parties intended that the 

issue be governed by the later treaty, and (b) the BIT and Article TFEU are compatible. 

a. Party intention 

37. It is evident that both Cogitatia and Respondent did not show their intention on this matter 

                                                 

8 EURAM, para.172 

9 The Problem, p.25 

10 EURAM, para.184 
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when acceding to the EU. Therefore, the implied intention of the Parties must be taken into 

consideration.  

38. Regardless of what Respondent intended in acceding to the EU, Cogitatia showed no 

intention that its investment related disputes be governed by the TFEU. Also, it was held 

by several tribunals that mere accession to the EU does not show parties’ intention to 

terminate the BIT11.  

b. Compatibility 

39. The title of Part 5 of the TFEU, where Article 207 is written, is “The Union’s External 

Action”. This shows two main elements of Article 207: First, it is about the Union’s action 

and not a individual member states; Second it deals the external action of the Union, not 

action among member states.  

40. It must be also noted that, the BIT is providing protection in the form of dispute resolution, 

whereas Article 207 of the TFEU is stating guidance as to what policy should be applied 

in the economic sector. The two treaties’ substance do not conflict with each other.  

41. In conclusion, the requirements provided in Article 59 of the VCLT for considered 

termination is not satisfied. Therefore, the BIT has not become obsolete.  

  

                                                 

11 Eastern Sugar, Micula, EURAM  
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ARGUMENTS ON MERITS 

 

VII. BARANCASIA VIOLATED THE FAIR AND EQUITABLE TREATMENT 

STANDARD 

A. Article 2 of the BIT should be broadly interpreted 

42. Article 2 (2) of the BIT states as follows:  

“Investments of investors of either Contracting Party shall at all times be accorded fair 

equitable treatment and shall enjoy full protection and security in the territory of the other 

Contracting Party.” 

43. In this article, no reference to international law is presented; it indicates that autonomous 

standards of the fair and equitable standard should be applied. Thus, the fair equitable 

treatment in this article should not be interpreted within the scope of the minimum standard 

of treatment of aliens under customary international law.  

44. If the State had wanted its BIT clause to reflect minimum standard treatment under the 

customary international law, it would have made explicit referrals in the BIT12.  

45. In Dr. F.A. Mann’s view, it is misleading to equate the fair and equitable with the minimum 

standard: this is because “the terms ‘fair and equitable treatment’ envisage conduct which 

goes far beyond the minimum standard and afford protection to a greater extent and 

according to a much more objective standard than any previously employed form of words. 

A tribunal would not be concerned with a minimum, maximum or average standard. It will 

have to decide whether in all circumstances the conduct in issue is fair and equitable or 

unfair and inequitable. The terms are to be understood and applied independently and 

autonomously.”13 

                                                 

12 Newcombe & Paradell, para. 226 

13 OECD p.24 



14 

 

46. Many arbitral tribunals agreed on the meaning and elements of the content of the 

autonomous standard of fair and equitable standard. The elements include: A host state 

should (i) act in good faith, (ii) act in a non-discriminatory manner, (iii) act transparently, 

(iv) not act arbitrarily, (v) not deny access to justice to investors (i.e. provide due process), 

(vi) provide freedom from coercion and harassment, and, (vii) to protect investors’ 

legitimate expectations.14 

B. Denial of a license to Alfa project is a violation of fair and equitable treatment 

i. Frustration of Claimant’s legitimate expectation 

47. Protection of legitimate expectation is now firmly recognized as a part of standard of fair 

and equitable standard.  

48. According to the tribunal in Tecmed, “this provision of the Agreement, in light of the good 

faith principle established by international law, requires the Contracting Parties to provide 

to international investments treatment that does not affect the basic expectations that were 

taken into account by the foreign investor to make the investment”15 

49. Claimant expectation to get a license for its Alfa project is legitimate. Respondent’s 

allegation for the denial is that the LRE is only applied to the newly started projects; it is 

not for the existing one.  

50. However, no provisions in LRE and regulation states the limitation for the approval of a 

license16.  

51. In addition, Article 3 of the Regulation on The Support of Photovoltaic Sector reads as 

follows:  

“A renewable energy provider, upon obtaining a license for the development of existing or 

new Photovoltaic capacity, is entitle to the feed-in tariff calculated and announced by the 

                                                 

14 Salacus para.230-231 

15 Tecmed, para.154. 

16 Uncontested facts para.22 
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BEA for the duration of the period specified by the LRE.” 

52. From the reading of this article, it can be inferred that existing photovoltaic capacity also 

is a subject for the license under the LRE.  

53. Moreover, when taking the aim of the LRE that stipulated in Article 1 of the law into 

consideration, it is clearer that Respondent arbitrarily operated the license approval system. 

The aim of the law is to ensure sustainable development of the use of renewable energy, 

promote further development and introduction of innovative technology.  

54. Giving a license to an existing project which has no future without any support measure is 

completely in line with this aim of the law; and the main incentive that led Claimant to 

continue the Alfa project, which at that time was heavy loss, was that the guaranteed feed-

in tariff in the proposed LRE.  

55. Thus, Respondent’s arbitrary rejection of the approval inflicts serious injury to Claimant. 

 

ii. Respondent’s denial of a license failed to accord Transparency standard 

 

56. In Metalclad, the tribunal found that “Prominent in the statement of principles and rules 

that introduces the Agreement is the reference to “transparency” (NAFTA Article102(1)). 

The Tribunal understands this to include the idea that all relevant legal requirements for 

the purpose of initiating, completing and successfully operating investments made, or 

intended to be made, under the Agreement should be capable of being readily known to all 

affected investors of another Party. There should be no room for doubt or uncertainty on 

such matters. Once the authorities of the central government of any Party (whose 

international responsibility in such matters has been identified in the preceding section) 

become aware of any scope for misunderstanding or confusion in this connection, it is their 

duty to ensure that the correct position is promptly determined and clearly stated so that 

investors can proceed with all appropriate expedition in the confident belief that they are 
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acting in accordance with all relevant laws.”17 

57. In the present case, however, Respondent failed to meet the Transparency standard by 

declining to disclose any criteria that have been applied in the approval procedure18; thus 

it failed to accord transparency standard.  

 

C. Subsequent changes to LRE is a violation of fair and equitable treatment 

 

58. Respondent breached fair and equitable treatment in BIT article 2(2) by the amending the 

Art. 4 of LRE because: (i) it frustrated Claimant’s legitimate expectation; (ii) Respondent 

failed to provide stable legal framework; (iii) the amendment lacks due process; and (ⅳ) 

it violated the good faith principle. 

 

i. Frustration of Claimant’s legitimate expectation 

59. Protection of legitimate expectation is now firmly recognized as a part of standard of fair 

and equitable standard.  

60. According to the tribunal in Tecmed, “this provision of the Agreement, in light of the good 

faith principle established by international law, requires the Contracting Parties to provide 

to international investments treatment that does not affect the basic expectations that were 

taken into account by the foreign investor to make the investment”19 

61. Claimant’s expectation is legitimate and it should be protected based on the reading of LRE. 

Claimant’s expectation that 0.44 EUR/kWh tariff would be guaranteed for twelve years is 

legitimate because Article 4 states as follows:  

                                                 

17 Metalclad para.76 

18 PO2 para.16 

19 Tecmed para.154 
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“The feed in tariff announced by the BEA and applicable at the time of issuance of a license 

will apply for twelve years.” 

62. When Claimant got the license for its project, the tariff level announced by BEA was 0.44 

EUR/kWh; thus it was reasonable interpretation by this articles that the feed-in tariff 

“applicable at the time of issuance of a license”, which is 0.44 EUR/kWh, will apply for 

twelve years.  

63. In addition, there is no explicit provision in LRE stating that a party can re-calculate the 

feed-in tariff if external circumstances affect the profitability. 

64. Moreover, the Barancasian government gave assurance for this level of tariff as well. On 1 

July 2010, the BEA announce publicly the fixed feed0in tariff: 0.44 EUR/kWh.  

65. The tribunal in Parkerings held that, “The expectation is legitimate if the investor received 

an explicit promise or guaranty from the host-State, or if implicitly, the host-State made 

assurances or representation that the investor took into account in making the investment. 

Finally, in the situation where the host-State made no assurance or representation, the 

circumstances surrounding the conclusion of the agreement are decisive to determine if the 

expectation of the investor was legitimate.”20  

66. Thus, since Respondent made assurance, Claimant expectation that the feed-in tariff level 

will be guaranteed for twelve-years is legitimate. 

ii. Protection of the legitimate expectation cannot be infringed upon the 

amendment of the law 

67. Respondent failed to meet the obligation to provide a “stable” legal framework. 

Respondent has the obligation to provide a “stable and predictable” legal framework.  

68. The tribunal in LG&E found that “Several tribunals in recent years have interpreted the 

fair and equitable treatment standard in various investment treaties in light of the same or 

similar language as the Preamble of the Argentina – U.S. BIT. These tribunals have 

repeatedly concluded based on the specific language concerning fair and equitable 

                                                 

20 Parkerings para.331 
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treatment, and in the context of the stated objectives of the various treaties, that the stability 

of the legal and business framework in the State party is an essential element in the standard 

of what is fair and equitable treatment. As such, the Tribunal considers this interpretation 

to be an emerging standard of fair and equitable treatment in international law.”21  

69. However, Respondent failed to meet its obligation by drastically reducing the feed-in tariff 

which frustrated Claimant’s rightful expectation and made its investment unstable. 

70. There should be balance between protection of legitimate expectation and Respondent’s 

power to legislate because host state’s legislative power is not absolute.  

71. The tribunal in Micula held that “the correct position is that the state may always change 

its legislation, being aware and thus taking into consideration that: (i) an investor’s 

legitimate expectations must be protected; (ii) the state’s conduct must be substantively 

proper (e.g., not arbitrary or discriminatory); and (iii) the state’s conduct must be 

procedurally proper (e.g., in compliance with due process and fair administration). If a 

change in legislation fails to meet these requirements, while the legislation may be validly 

amended as a matter of domestic law, the state may incur international liability.”22  

72. Thus, if the balance between the two is lost, it is nothing more than abuse of sovereign 

power. 

73. In this case, by examining all the relevant circumstances such as (i) long-term 

particularities of the investment and a tendency to be heavily influenced by the regulations 

in the energy sector, and (ii) Claimant’s objective and motive of the investment that the 

twelve-year guarantee laid the essential foundation for Claimant’s further investments, the 

protection of Claimant’s legitimate expectation outweighs Respondent’s power to legislate. 

iii. Respondent’s course of action in the amendment process failed to accord 

“Due process” 

74. A series of acts can amount to a breach of fair and equitable treatment. According to the 

                                                 

21 LG&E para.125 

22 Micula para.529 
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tribunal in Walter Bau, it held that, “There might be situations where individual acts 

considered in isolation would not result in a breach of a treaty obligation, but could do so, 

once the treaty obligation had come into force, if considered as part of a series of acts 

leading in the same direction.”23  

75. Thus, when Respondents course of actions including (i) non invitation of Claimant to its 

private hearings, and (ii) retroactive effect of the amended LRE. 

76. RES violated CL’s right to be heard by excluding CL from the private hearings. The 

tribunal in Rumeli Telekon A.S. held that the process that led to the decision of the Working 

Group(which was to terminate the investment contract with the Rumeli Telekon) lacked 

transparency and due process and was unfair, in contradiction with the requirements of the 

fair and equitable treatment principle. Since the Working Group acted as an organ of the 

State, the violation amounts to a breach of the BIT by the Republic.24  

77. Thus, depriving an opportunity to present their position on administrative decisions can be 

a breach of fair and equitable treatment. 

78. However, in the present case, Respondent violated Claimant’s right to be hear by excluding 

Claimant from the private hearings with regards to the amendment of the law, closed 

meetings with only the key players in the industry. Respondent only specially invited 

representatives of industry and certain stakeholder groups were called to present testimony; 

and Vasiuki was not present at any of the private hearings held in Nov. 2012.25 

79. The Amended article applied immediately even with retroactive effect; thus the 

amendment was applied immediately to Claimant without a chance to challenge it. This is 

a violation of due process because there are no legislative provisions in Barancasia, 

                                                 

23 Walter Bau v Thailand para.91 

24 Rumeli Telekon A.S. v Republic of Kazakhstan para.618 

25 Uncontested Facts para.34; PO2 para.15 
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specifically allowing retroactive laws.26 

80. Thus, since the amendment was adopted in such a short time even with the retroactive 

effect that gave no chance for Claimant to challenge it, and without proper justification and 

consultation with concerned stakeholders in the amendment process, Respondent’s action 

lacks due process. 

iv. Respondent’s willful act violates “Good faith principle” 

81. The tribunal in Tecmed held that, “The Arbitral Tribunal considers that this provision of 

the Agreement, in light of the good faith principle established by international law, requires 

the Contracting Parties to provide to international investments treatment that does not 

affect the basic expectations that were taken into account by the foreign investor to make 

the investment.” 

82. The good faith principle is a core element of what is fair and equitable standard; and it is a 

combination of elements including basic expectations, transparency, and lack of 

arbitrariness. 

83. In Tecmed, it further held that, “The foreign investor expects the host State to act in a 

consistent manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations that will 

govern its investments, as well as the goals of the relevant policies and administrative 

practices or directives, to be able to plan its investment and comply with such regulations. 

Any and all State actions conforming to such criteria should relate not only to the 

guidelines, directives or requirements issued, or the resolutions approved thereunder, but 

also to the goals underlying such regulations. The foreign investor also expects the host 

State to act consistently, i.e. without arbitrarily revoking any preexisting decisions or 

permits issued by the State that were relied upon by the investor to assume its commitments 

as well as to plan and launch its commercial and business activities. The investor also 

expects the State to use the legal instruments that govern the actions of the investor or the 

investment in conformity with the function usually assigned to such instruments, and not 
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to deprive the investor of its investment without the required compensation.” 

84. Respondent particularly violated this standard since it willfully shifts its responsibility for 

the failure of the energy policy to the external factor. However, the technological advance 

itself is not the actual causation for the current situation; it is because of Respondent’s 

approval of all the applications. Thus, Respondent’s willful act to shift its responsibility by 

hiding the actual causation constitutes bad faith.27 

 

  

                                                 

27 Tecmed para.154 
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VIII. RESPONDENT’S ACTIONS CANNOT BE EXEMPTED ON THE BASIS 

OF NECESSITY 

 

85. Their possible allegation for the exemption would be necessity defense under the 

customary international law, and essential security interest clause in the BIT.  

86. However, neither of these defenses can hinder RES from its treaty obligation. 

 

A. Necessity defense under the customary international law cannot be invoked by 

Respondent 

87. ILC Article 25, which codifies the requirements of the necessity defense under the 

customary international law, states as follows: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of 

an act not in conformity with an international obligation of that State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; 

And (b) does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking necessity; 

Or (b) the State has contributed to the situation of necessity. 

88. Respondent’s action does not satisfy the requirements of customary international law 

defense of necessity because (i) Respondents was not in a grave and imminent peril; and 
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(ii) Even if there was a grave and imminent peril, Respondent contributed to the situation 

of necessity. 

i. Respondent was not in a grave and imminent peril 

89. Peril is accepted by tribunals on very rare occasions; it has to be narrowly interpreted and 

objectively established on the basis of the evidence.  

90. In the case of CMS28, the tribunal rejected Argentina’s necessity defense. Argentina’s 

economy crashed due to an enormous budget deficit, skyrocketing foreign debt, and a 

payments crisis. Argentina’s implemented initiatives failed, and as a consequence, foreign 

investments were cut dramatically. The economic crisis intensified, causing riots, a plague 

of unemployment and poverty; moreover, in terms of political vulnerability, it appointed 

five presidents within ten days between December 2001and January 2002, which marked 

a surge of political crisis.  

91. However, even in this harsh crisis, the tribunal in rejected Argentina’s necessity defense 

under the customary international law in that there was no “total economic and social 

collapse”, further asserting that “events were not out of control or unmanageable.” 

92. The tribunal in CMS held that, “The Tribunal must now undertake the very difficult task 

of finding whether the Argentine crisis meets the requirements of Article 25, a task not 

rendered easier by the wide variety of views expressed on the matter and their heavy 

politicization. Again here the Tribunal is not called upon to pass judgment on the measures 

adopted in that connection but simply to establish whether the breach of the Treaty 

provisions discussed is devoid of legal consequences by the preclusion of wrongfulness.”29  

93. It further held that, “The Tribunal turns next to the question whether there was in this case 

a grave and imminent peril. Here again the Tribunal is persuaded that the situation was 

difficult enough to justify the government taking action to prevent a worsening of the 

situation and the danger of total economic collapse. But neither does the relative effect of 

                                                 

28 CMS gas transmission company v Argentina 

29 CMS para.318 
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the crisis allow here for a finding in terms of preclusion of wrongfulness.”30 

94. In the present case, Respondent’s situation should not be considered as an economic or 

political peril. What Respondent State expects is a mere possibility of (i) exceeding the EU 

mandated borrowing limit, and (ii) diverting 15% of the state revenue to support the 

renewable energy sector.31 The situation is no comparison to Argentina’s case; and even it 

that case, the necessity defense was rejected.  

95. Moreover, in terms of the national strikes organized by outraged teachers does not 

constitute a political peril since there was no violent acts during the strikes. 

ii. Even if there was a grave and imminent peril, Respondent contributed to the 

situation of necessity 

 

96. Respondent’s allegation is that it is unreasonable to expect that rates calculated will remain 

unaltered despite technological advances; and its course of action was dictated by external 

factors.  

97. However, the advance itself is not a change of the situation. It only contributes to the rise 

of the profitability of Claimant, and the amount of the subsidies that Respondent has to 

give does not directly affected by the advance. The Problem arises when the government 

approves all the applications for the license.  

98. Thus, Respondent failed to predict the market response and issued 6,000 licenses recklessly 

in order to boost investment on solar energy industry without thoroughly considering 

budget constraints. 

 

B. RES cannot invoke essential security interest clause in the BIT in order to be 

exempted 

                                                 

30 CMS para.322 

31 Uncontested facts para. 29, 30, 32 
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99. Essential security interest clause in the present case’s BIT Article 11 reads as follows: 

“Nothing in this Agreement shall be construed to prevent either Contracting Party from 

taking measures to fulfil its obligation with respect to the maintenance of international 

peace of security.” 

i. The necessity defense and essential security interest defense is basically the 

same 

100. When interpreting the provision of the essential security interest, the tribunal in 

Sempra adopted a restrictive interpretation. It held that, “In weighing this discussion, the 

Tribunal must first note that the object and purpose of the Treaty is, as a general proposition, 

for it to be applicable in situations of economic difficulty and hardship that require the 

protection of the internationally guaranteed rights of its beneficiaries. To this extent, any 

interpretation resulting in an escape route from the defined obligations cannot be easily 

reconciled with that object and purpose. Accordingly, a restrictive interpretation of any 

such alternative is mandatory.”32 

101. In terms of the relationship between the necessity defense under the CIL Article 25 

and the Essential security interest clause in the BIT, the tribunal in Sempra held that, “In 

view of the fact that the Treaty does not define what is to be understood by an “essential 

security interest,” the requirements for a state of necessity under customary international 

law, as outlined above in connection with their expression in Article 25 of the Articles on 

State Responsibility, become relevant to the matter of establishing whether the necessary 

conditions have been met for its invocation under the Treaty. Different might have been 

the case if the Treaty had defined this concept and the conditions for its exercise, but this 

was not the case.”33 

102. Thus, since the essential security interest clause in the BIT did not determine the 

precise conditions of its application, rules of customary law (ILC Article 25) had to be 

applied in a subsidiary manner; it means that, in the present case, Respondent also cannot 

                                                 

32 Sempra para. 373 

33 Sempra para.375 
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invoke Article 11 of the BIT in order to be exempted since its necessity defense under the 

customary international law should be rejected for the above mentioned reasons. 

ii. Even if the tribunal finds otherwise, Respondent situation still cannot be 

exempted on the basis of the essential security interest clause in the BIT 

103. Claimant acknowledges that there are also some tribunals that held the necessity 

defense should be separately considered from the essential security interest; and accepted 

the Argentina’s necessity defense.  

104. However, it should be considered that the essential security clause in the Argentine-

U.S. BIT and Cogitatia- BIT is different. 

105. The essential security interest clause in the Argentina-U.S BIT reads as follows: 

“This treaty shall not preclude the application by either party of measures necessary for 

the maintenance of public order, the fulfilment of its obligations with respect to the 

maintenance or restoration of international peace or security, or the protection of its own 

essential security interests.” 

106. However, in the present case’s BIT clause, there is no such phrase, “the protection of 

its own essential security interests.” It reads as follows: 

“Nothing in this Agreement shall be construed to prevent either Contracting Party from 

taking measures to fulfil its obligations with respect to the maintenance of international 

peace of security.” 

107. Thus, if the current situation of Respondent State does not fall into the scope of the 

“international peace or security”, then Respondent cannot be invoked on the basis of the 

essential security clause in the BIT itself. 

108.  Respondent’s alleged crisis is not within the scope of “international peace or security”. 

Its action was only for the domestic matter; it did so to soothe the national strike organized 

by the outrages teachers, and to resolve its state budget imbalance.  

109. Moreover, the maintenance of international peace or security generally refers to 
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compliance with obligations under the UN Charter, which are in the context of military 

events. 

110. Thus, Respondent cannot be exempted on the basis of (i) necessity defense under the 

customary international law, and (ii) essential security interest clause in the article 11 of 

the BIT. 
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IV. SPECIFIC PERFORMANCE REMEDY SHOULD BE RENDERED BY THIS 

TRIBUNAL 

 

111. Claimant has submitted the two selective claims for the remedy of specific 

performance: (i) The tribunal should order Respondent to rescind the amended law, or (ii) 

to continue to pay 0.44 EUR/kWh.  

112. Claimant submits that it has to be ordered rather than damage compensation because: 

(i) Restitution is the principle remedy, (ii) This tribunal has a power to order such remedies, 

and lastly, (iii) Possible difficulties in enforcement should not prohibit the Tribunal to 

render such an award. 

A. Restitution is the principle remedy 

113. Restitution is to restore the investor to his position before the wrongful conduct. 

114. It is a principle remedy according to ILC draft articles on the Responsibility of States 

for Internationally Wrongful Acts. The Article 35 and 36 reads as follows:  

Article 35 (Restitution) 

A State responsible for an internationally wrongful act is under an obligation to make 

restitution, that is, to re-establish the situation which existed before the wrongful act was 

committed, provided and to the extent that restitution: 

(a) Is not materially impossible; 

(b) Does not involve a burden out of all proportion to the benefit deriving from restitution 

instead of compensation. 

 

Article 36 (Compensation) 

1. The State responsible for an internationally wrongful act is under an obligation to 

compensate for the damage caused thereby, insofar as such damage is not made good by 
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restitution. 

2. The compensation shall cover any financially assessable damage including loss of 

profits insofar as it is established. 

115. Thus, restitution, which is specific performance remedy should be considered before 

the compensation remedy. 

B. LCIA Rule Article 22(vii) allows the Tribunal the power to order specific 

performance 

116. Article 22(vii) of the LCIA Rule reads as follows:  

The Arbitral Tribunal shall have the power, upon the application of any party or (save for 

sub-paragraphs (viii), (ix) and (x) below) upon its own initiative, but in either case only 

after giving the parties a reasonable opportunity to state their views and upon such terms 

(as to costs and otherwise) as the Arbitral Tribunal may decide: (vii) to order compliance 

with any legal obligation, payment of compensation for breach of any legal obligation and 

specific performance of any agreement (including any arbitration agreement or any 

contract relating to land); 

117. This specific article in the LCIA gives this tribunal a power to render a specific 

performance remedy. 

118. Moreover, in Al-bahloul case, the Claimant asks the tribunal to order “to issue 

necessary exclusive licenses "to carry out solely and exclusively geological exploration, 

and natural resources exploitation works and activities" for the exploration areas agreed 

upon in the four agreements.…”34 

119. In that case the tribunal held that, “The Tribunal considers that specific performance 

is a permissible remedy in international law. An international tribunal has the power to 

                                                 

34 Al-bahloul para. 45 
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grant specific performance.”35 

C. Possible difficulties in enforcement should not prohibit the Tribunal to render 

such an award 

120. The tribunal in Al-Bahloul held that, “Possible problems of enforcement do not in and 

of itself make specific performance an impermissible remedy. As the ICSID tribunal in the 

case of Micula v. Romania pointed out, the two concepts of remedies and enforcement are 

distinct. Claimant therefore has a right to formulate his request for relief whichever manner 

he chooses. However, it remains for the Tribunal to consider whether the remedy sought, 

even if permissible in principle, is in fact materially possible under the particular 

circumstances before it.”36 

121. Claimant aware that there could be an issue of infringement of sovereignty of a state. 

However, in the case between Goetz v. Burundi, Sovereignty does not stop the Tribunal 

from rendering non-pecuniary remedies and is only exercised when choosing the specific 

means of restitution. Although Burundi exercises its sovereignty with the practice of 

domestic law, it has to respect its international commitment based on that same sovereignty.  

122. Thus, the tribunal in Goetz held that, “The government of Burundi can make a choice 

based on its sovereignty whether it would (a) provide compensation that amounts to the 

loss of the free-zone benefit, or (b) reinstate the certificate. If it is fails to provide either 

(a), or (b), it would be in violation of its international obligations and the parties will 

resume the proceedings to determine the appropriate amount of compensation.”37 

123. Moreover, when signing an Arbitration clause implies that the state waives its 

immunity from execution.  

124. It was the case in Creighton v Qatar that The Court quashed the appeal judgment in 

respect of the waiver issue, on the grounds that the commitment made by a State, when 

                                                 

35 Al-bahloul para. 47 

36 Al-bahloul para. 50, 51 
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signing an ICC arbitration clause, to carry out the award in accordance with the terms of 

Article 24 of the ICC Rules of Arbitration, implies that the State waives its immunity from 

execution.38 

125. In the case between Nykomb v. Latvia, potential loss is too uncertain and speculative 

to form the basis for an award of monetary compensation. The tribunal ordered Latvia to 

continue paying the double tariff for electric power delivered under the contract for the rest 

of eight years period.39  

126. Thus, Claimant is the only one who will bear the risk of enforcement; the tribunal 

should be no infringed upon rendering such an award. 
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V. THE CALCULATION ON DAMAGES PROPOSED BY CLAIMANT IS 

APPROPRIATE AND RELIABLE 

 

127. In case that the tribunal dismisses the claims for specific performance, Claimant 

requests the Tribunal order Respondent to pay damages to Vasiuki for its losses, which 

would equal approximately € 2.1 million. Interest on damages that occurred in the past 

should also be remunerated.  

128. There are three main issues to address: (i) expected future profitability is certain and 

stable, (ii) between, WACC and Cost of Equity, WACC should be used as a discount rate, 

and (iii) list of elements that comprises Claimant losses. 

A. Certainty of the expected future profitability 

129. So far Claimant has had 14 projects in Barancasia, and the projects improved gradually. 

Based on what Claimant experienced in its initial project, Alfa, Claimant’s second project, 

Beta was very successful; even Respondent has no doubt about it. Thanks to the 

tremendous know-hows Claimant acquired from the Beta’s success, it expanded its 

business by obtaining licenses for 12 more projects. Every project is an improved version 

of the prior one.  

130. Thus, the profitability of the projects should be estimated based on the reliable 

installation and operation of the Beta. 

B. WACC should be used as the discount rate 

131. WACC, Weighted Average Cost of Capital, is the rate that a company is expected to 

pay on average to all its security holders to finance its assets. It is also known as the firm’s 

cost of capital.  

132. Whereas, Cost of Equity is the rate of return a company theoretically pays to its equity 

investors to compensate for the risk they undertake by investing their capital. 

133. It is generally accepted idea in corporate finance that WACC is the most commonly 

used a discount rate. 

134. It is especially appropriate when the investment is similar to the firms’ existing 



33 

 

activities. 

135. Photovoltaic Energy project is an existing activity of Claimant. Vasiuki was found in 

2002; and for the first 4 years it worked as a turnkey provider. However, since 2006, it has 

operated its own production; until now it has been 7 years. Therefore, it’s not a new line of 

business because the period of operation for RE production is longer than its turnkey 

business; clearly, it’s an existing one.  

136. Moreover, photovoltaic project is Claimant’s core business. Based on the regime for 

renewable energy, Claimant significantly expanded its Photovoltaic investment in 

Barancasia. Claimant already paid significant amount of cost on substantial amount of loan, 

land acquisition, hiring personnel after the adoption of the LRE. 

137. When determining what to use as the discount rate, the purpose of the calculation 

should be considered. The calculation is to estimate the damage suffered by Vasiuki. Thus, 

company-favored method should be used. WACC is preferred to calculate the company-

wise effect this project would have. 

C. Vasiuki's losses are comprised of the following elements 

i. Project Alfa 

138. Alfa is also eligible to benefit from the Law on Renewable Energy (LRE). Article 5 of 

LRE does not exclude the existing renewable energy production facilities to be licensed. 

139. Its future revenue calculation is also reasonable. Along with problems resolved, its 

capacity increased 2.2% per year. Vasiuki is now able to manage the project smoothly based 

on know-hows acquired afterwards. 

ii. Project Beta 

140. The damage calculation based on revenue figure is appropriate. Operating costs of PV 

installations are very low and tend to be fixed costs. Moreover they are independent of the 

price of electricity. The change of situation occurred only in the level of feed-in tariff, thus 

the damage calculation should be founded solely on revenue. 

141. WACC should be used as a discount rate. The standard selection of discount rate differs 

by the purpose of calculating NPV. Since this analysis is to estimate the damage suffered 
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by Vasiuki, WACC is preferred as the standard discount rate to calculate the company-wise 

effect this project would have. 

142. In addition, Project Beta's profitability would plummet steeply because it does not 

benefit the cost-lowering solar panel technology. Economical panels cannot replace the 

original ones in this Project. Thus, under the present feed-in tariff, it would not meet the 

average annual return of 8% promised by the LRE. 

iii. Wasted Expenditures 

143. The Respondent claims that the investment on land and equipment can be reimbursed 

by using it for different purpose or by selling to others. However this is irrelevant in that it 

is hard to imagine that other solar venture would make further investments in land and 

equipment due to the steep decline of feed-in tariff. Vasiuki would also struggle in using 

the land as it would be financially struck by the adverse effect of the amended LRE. 

iv. 12 additional projects 

144. There is little possibility that the proceedings of further projects will be obstructed 

thanks to the know-how in photovoltaic project development and advanced technology 

which is now largely available. Vasiuki’s expected profitability is established with 

sufficient certainty via reliable installation and operation of Project Beta. 

145. WACC should be used as a discount rate in the calculation of this element as well, in 

that they constitute Vasiuki's present core business. 

v. Follow-on solar installations 

146. Vasiuki's claim on additional project developments is consistent with its actions. 

Following its final goal as a pioneer in solar energy sector, Vasiuki made substantial 

investments in land and equipment which is clearly derived from a long-term perspective 

and planning. Its business in Barancasia was the cornerstone for Vasiuki. 

 

 

 


