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STATEMENT OF FACTS 

 

 

Date 

 

 

 

Event 

Prior to 31 December 1998 Both Baracansia and Cogitatia had ratified 

the VCLT  

  

31
 
December 1998 Conclusion of the Barancasia-Cogitatia BIT 

  

2002 Vasiuki becomes incorporated under the laws 

of Cogitatia 

  

1 August 2002 The BIT came into force 

  

1 May 2004 Barancasia and Cogitatia joined the EU 

  

Late 2006 Vasiuki began operating its own wind farm 

properties  

  

2007-onwards Vasiuki has endeavored to meet ambitious EU 

climate and energy targets 

  

2007 Vasiuki starts monitoring Barancasian 

legislative process and it starts researching 

photovoltaic solar vendors, technologies and 

suitable land plots in Barancasia  

 

 



 

  

29 June 2007 Barancasia notifies the Federal Republic of 

Cogitatia of its intention to immediately 

terminate the BIT  

  

10 July 2007 Cogitatia receives Barancasia’s notification 

on termination of the BIT  

  

28 September 2007 The Minister of Foreign Affairs of Cogitatia 

confirmed that it had received Barancasia’s 

notification 

  

2009-onwards Investments in photovoltaic projects in 

Barancasia  

  

May 2009 

 

Vasiuki purchased land plots in Barancasia 

and decided to launch an experimental solar 

project, the Alfa project 

  

2009 Vasiuki first launched an experimental solar 

project called Alfa 

  

1 January 2010 Alfa project became operational: the solar 

panels were connected to the grid  

  

Early 2010 Vasiuki managers became aware of the 

Barancasia’s proposed Law on Renewable 

Energy 

  

 

 



 

1 May 2010 Barancasia adopted the LRE and the 

Regulation on the support of photovoltaic 

sector  

  

1 July 2010 BEA announced publicly the fixed feed-in 

tariff of 0.44 EUR/kWh  

  

25 August 2010 Vasiuki’s application for a license for the Alfa 

project was rejected  

  

25 August 2010 Vasiuki’s application for a license for the Beta 

project was approved  

  

3 November 2010 Barancasian Foreign Ministry contacted the 

Ministry of Foreign Affairs of the Federal 

Republic of Cogitatia (most recently) to 

confirm the termination of the BIT  

  

21 November 2010 Barancasian Foreign Ministry spokesperson 

responded to a press question (about 

Barancasia’s approach for its Intra-EU BITs): 

that they have contacted the Cogitatian 

Ministry of Foreign Affairs looking for the 

confirmation of the termination of the BIT, 

but they received no official response  

  

During 2011 A ground-breaking technology was developed 

making solar panels cheaper  

  

1 September 2011 Vasiuki borrowed money from the United 

Bank of Cogitatia to acquire land plots  



 

  

30 January 2011  Beta project became operational  

  

1 April 2012 Vasiuki applied for the licenses of the 12 

power plants 

  

1 July 2012 Vasiuki’s 12 projects received their licenses 

  

November 2012 Private hearings at the Barancasian 

Parliamentary Energy Committee with a few 

specially invited representatives of industry 

and certain stakeholder groups  

  

3 January 2013 Barancasia adopted the amendment of Art.4 

LRE with retroactive effect from 1 January 

2013  

  

31 January 2013 Vasiuki’s equipment for the considerable 

investments it has done in the 12 solar power 

plants project was shipped  

 

 

 

 

 

 

 

 

 

 

 



 

ARGUMENTS 

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE CLAIMS BASED ON 

THE BARANCASIA-COGITATIA BILATERAL INVESTMENT TREATY 

1. According to the competence-competence doctrine, an arbitral tribunal has the power to decide 

on its own jurisdiction.
1
 This rule is set forth in Art. 23 LCIA Rules (the applicable arbitration 

rules). This Tribunal should rule that it does have jurisdiction to hear the claims submitted by 

Claimant because, on the one hand, the BIT is fully applicable despite the accession of both 

Barancasia and Cogitatia to the EU, and, on the other hand, the BIT's provisions and EU Law are 

compatible and therefore can be simultaneously applied (A). Furthermore, this Tribunal does 

have jurisdiction to hear the claims because the termination of the BIT’s application does not 

affect the continuing protection of investments under its provisions (B). 

A. The Tribunal Has Jurisdiction Over Claimant’s Claims Based On The Bit And 

Those Claims Are Admissible Despite Baracansia And Cogitatia’s Accession To The 

European Union 

2. The accession of both Barancasia and Cogitatia to the EU has not led to the termination of their 

BIT. In fact, the BIT has not been immediately terminated by neither of the Contracting Parties 

and therefore it has not ceased to be fully applicable despite their accession to the EU (1). 

Furthermore, the applicability of individual provisions of the Barancasia-Cogitatia BIT is 

undeniable due to their consistency with the EU legal order (2). 

1. The Barancasia-Cogitatia Bit Is Still Applicable And Can Therefore Be Relied Upon 

By Claimant 

3. It is hardly probable that this Tribunal will consider that the Barancasia-Cogitatia BIT, which is 

in fact qualified as being an Intra-EU BIT, does not remain applicable until its termination (a). 

Besides, this Intra-EU BIT concluded between Barancasia and Cogitatia remains valid under 

relevant principles of public international law (b). As a result, the BIT was not, in any way, 

terminated or superseded through accession of both Contracting parties to the EU. 

                                                 
1 Lew, pp. 331-332; Born, p. 853; Redfern, p. 347 



 

 

a. The General Applicability Of The Barancasia-Cogitatia BIT 

4. Originally a pre-EU BIT, the Barancasia-Cogitatia BIT became from 1 May 2004 onwards an 

Intra-EU BIT through accession of both States to the EU. Thus, the argument that an Intra-EU 

BIT has ceased to be valid  because of the primacy of EU law has been rejected several times by 

arbitral tribunals, in cases such as the Eastern Sugar and Eureko. 

5. In the Eastern Sugar case regarding the Netherlands-Czech Republic BIT, the answer given by 

the arbitral tribunal to the question of the general inapplicability of an Intra-EU BIT was that it 

could not be considered automatically terminated through accession of a certain state to the EU.
2
 

Moreover, it was postulated that neither the Europe Agreement, nor the Accession Treaty or even 

the BIT itself provided expressly that the BIT would be terminated.
3
 

6. Moreover, the arbitral tribunal stated that the EC (now the EU) did not initiate infringement 

proceedings caused by the failure to terminate their BIT. The infringement proceedings represent 

in fact the position adopted by the EC (EU) concerning a possible incompatibility between EC 

(EU) legal order and other international or national regulations that the EC (EU) Member States 

are bound to. 

7. In the present dispute, the situation is a similar one: the Barancasia-Cogitatia BIT does not 

provide expressly its termination in case of accession to the EU (Art. 13 BIT) and no 

infringement proceedings had been started by the EU against Barancasia and/ or Cogitatia. 

8. Respondent alleged that the BIT has become obsolete due to the accesssion of both parties to the 

EU.
4
 Obsolescence is defined by Kohen as “the impossibility of applying the treaty due to the 

disappearance of a legal situation which constituted one of its essential conditions”
5
 and 

therefore Claimant points out that in the present dispute the loss of the monopoly on investments 

by the BIT after parties' accesssion to the EU could not be qualified as a disappearance of a legal 

                                                 
2 Eastern Sugar, p. 37, para. 172 

3 Eastern Sugar, p. 33, para. 147 

4 RRA, 21 November 2014 

5 Kohen, p. 352 



 

situation leading to the conclusion that the BIT has become obsolete. 

9. One the other hand, issues related to the supremacy of EU law might arise. However, the 

question of the supremacy of EU law does not concern the arbitral tribunal, which derives its 

jurisdiction from the BIT
6
, a treaty governed by public international law.

7
 As stated in detail in 

the Eastern Sugar case, the Intra-EU BIT would only cease to be applicable for an arbitral 

tribunal under the provisions of the Vienna Convention on the Law of Treaties of (VCLT).
8
 

10. Therefore, a treaty can only end in accordance with its own terms or the Vienna Convention (Art. 

42 VCLT). In the absence of specific legal provisions contained by the BIT itself regarding the 

effect of both Barancasia and Cogitatia's accession to the EU, the alleged termination of the BIT 

should be judged by the arbitral tribunal according to Art. 59 VCLT. 

b. The Accession Of Both Barancasia And Cogitatia To The EU Has Not Led To The 

Termination Of The BIT Under Article 59 VCLT 

11. In order to apply Art. 59 VCLT, the EU Treaties would need to cover the same subject matter as 

the Barancasia-Cogitatia BIT (i). Also, the common intention of both Barncasia and Cogitatia to 

terminate the BIT or to supersede it by EU law needs to be established (ii). Finally, it should also 

be noted that the BIT and the EU Treaties are compatible and can be applied at the same time 

(iii). 

i. The Barancasia-Cogitatia Bit And The EU Treaties Do Not Cover The Same Subject 

Matter 

12. This Tribunal should not accept any argument stating that the EU Treaties cover the same subject 

matter as the Barancasia-Cogitatia BIT. Certainly, the EU deals with investments, probably even 

between Barancasia and Cogitatia, as does the BIT itself, but this does not necessarily mean that 

these regulations cover the same exact subject matter. 

13. The expression “the same subject matter” must be interpreted narrowly. It should not be applied 

when a later general treaty, such as the Lisbon Treaty, trespasses indirectly specific provisions of 

                                                 
6  Eureko, p. 62, para. 225 

7  Kleinheisterkamp, p. 9 

8  Eastern Sugar, p. 34, para. 156 



 

an earlier treaty
9
, the BIT in this case. The Lisbon Treaty is a general treaty, while the BIT has 

more detailed and particularized provisions regarding the protection of investments. 

14. By contrast to the EU Treaties, the Barancasia-Cogitatia BIT provides for fair and equitable 

treatment (Art. 3.1), prohibits expropriation (Art. 5) and guarantees full protection and security. 

In addition, the BIT also provides a special procedural protection in the form of arbitration (Art. 

8). This arbitration clause is considered to be
10

 an essential provision of BITs. Moreover, the 

right (deriving from an arbitral clause) to address a dispute to an international arbitral tribunal, 

independent from  the host State, is considered to be “the best guarantee that the investment will 

be protected against potential undue infringements by the host State”.
11

  

15. On the contrary, the EU law does not provide investors with such a guarantee and therefore, the 

arbitral tribunal cannot conclude that this condition is fulfilled.  

ii. The Common Intention Of Both Barancasia And Cogitatia Cannot Be Established 

16. The common intention of both Barancasia and Cogitatia that the EU Treaties should supersede 

the BIT has not been established. Neither the terms of the EU Treaties, nor those of  the  

Accession Treaties of both States have expressly superseded the BIT. Moreover, the BIT itself 

does not state anything in this regard: Art. 13 of the BIT does not explicitly provide that it might 

be replaced if Barancasia and Cogitatia became members of the EU. 

17. The argument regarding the existence of an implied intention cannot be accepted by this 

Tribunal. According to Art. 59(1)(a) of the VCLT, the requirement of an intention to terminate 

the BIT has not been met. In fact, the EU Treaties and the BIT were intended to function 

alongside each other and numerous indicators show the absence of any intent to terminate the 

BIT. 

18. First, when concluding the Barancasia-Cogitatia BIT, both States undoubtedly had in mind the 

hypothesis that future treaties would be concluded between them. However, their purpose is to 

complement the parties' rights and obligations and not to replace the BIT itself. Prior to 15 

                                                 
9 Waldock, p. 253 

10  Maffezini, point 54; Gas Natural SDG, point 31; Suez Barcelona, point 57  

11  Eastern Sugar, p. 36, para. 165 

http://www.italaw.com/documents/EasternSugar.pdf


 

November 2006 neither State manifested on its website or in any other way the intention to 

terminate the BIT and have the subject matter governed solely by the EU Treaties.
12

 Moreover, 

until 28 November 2008, the BIT was listed as a treaty in force on the official website of 

Barancasia's Ministry of Finance.
13

 

19. Similarly, in the Eastern Sugar case the arbitral tribunal held that an implicit termination could 

not be found in circumstances where both contracting parties to the BIT still list the BIT as an 

international treaty to which they are party.  

iii. The EU Treaties And The BIT Are Compatible 

20. Claimant is of the view that the BIT and the EU Treaties are compatible. Under Art. 59(1)(b) of 

the VCLT, a conflict occurs when the performance of one treaty necessarily causes a breach of 

the other treaty: in other words, in order for the BIT and the EU Treaties to be incompatible, it 

should be impossible for the obligations arising out of them to be fulfilled at the same time. Art. 

59(1)(b) of the VCLT requires a significant incompatibility to such an extent that the parties must 

be considered to have intended to abrogate the earlier treaty. As previously demonstrated with 

respect to Article 59(1)(a) of the VCLT such intent is clearly absent.  

21. Furthermore, Art. 59(1)(b) of the VCLT requires an incompatibility of both treaties regarded as a 

whole, and not an incompatibility between several provisions of the treaties. The incompatibility 

must be such that the two treaties are “not capable of being applied at the same time” 
14

 and 

therefore that it is not at all possible for them to be simultaneously applied.  

22. Two hypotheeis should be analyzed: the one - in which the EU Treaties give investors more 

rights than the BIT and the other - in which the BIT provides the investors with more rights than 

the EU Treaties. 

23. If the EU Treaties grants supplementary rights that the BIT does not, all investors from the EU 

Member States, including Barancasia and Cogitatia, may claim  the rights in question. To the 

contrary, if the BIT gives to investors more rights than the EU Treaties do, the investors from the 

                                                 
12 Statement of Uncontested Facts, p. 19, para. 6 

13 Statement of Uncontested Facts, p. 20, para. 11 

14 Art. 59.1.b VCLT 



 

rest of the EU Member States can claim their equal rights. Moreover, unequal rights does not 

necessary mean incompatible rights.
15

  

24. The BIT and the EU law regulate similar matters and therefore they shall be considered parallel, 

but not contradictory. For instance, in the Southern Bluefin Tuna case
16

, the arbitral tribunal 

recognised that: 

“it is a commonplace of international law and State practice for more than one treaty to 

bear upon a particular dispute. There is no reason why a given act of a State may not violate 

its obligations under more than one treaty. There is frequently a parallelism of treaties, both 

in their substantive content and in their provisions for settlement of disputes arising 

thereunder. The current range of international legal obligations benefits from a process of 

accretion and cumulation”.  

25. Having analyzed the question of the general applicability, Claimant will proceed with the 

question of the applicability of specific provisions of the Barancasia-Cogitatia BIT. 

2. The Consistency Of Specific Provisions Of The BIT With The EU Law 

26. Even though it appears that the BIT is not rendered terminated or invalid through the States 

Parties’ accession to the EU, Respondent argues that certain provisions of the BIT are not 

consistent with EU law and therefore cannot be applied.
17

. Claimant does not deny that 

individual provisions of the Barancasia-Cogitatia BIT could become inapplicable pursuant to Art. 

30(3) of the VCLT if they are incompatible with the EU Treaties. However, in the present 

dispute, there is not such incompatibility. 

27. First, the dispute resolution clause provided by the BIT does not violate Art. 18 TFEU (a). On 

the other hand, the arbitration clause does not trespass the exclusive competence of CJEU (b). 

And finally, the BIT does not interfere with the exclusive competence of EU regarding foreign 

direct investment (c). 
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a. The Compatibility with the EU Law Of The BIT’s Jurisdictional Provision Under 

The Discrimination Principle 

28. Both EU law and  the Barancasia-Cogitatia BIT contain dispute resolution systems, although 

they are different. In the EU, the CJEU has exclusive jurisdiction regarding the interpretation and 

application of the EU law
18

, whereas under the Barancasia-Cogitatia BIT, an investor, such as 

Claimant, has the possibility to seize an international arbitral tribunal against the host State in 

cases where there is a breach of the rights and guarantees offered by the BIT.
19

 

29. The possibility for investors to have a choice of dispute resolution through arbitration gives 

certain investors an advantage that others from different EU Member States do not have. Even 

though the Barancasia-Cogitatia BIT provides Claimant with this specific advantage, the 

argument that such treatment constitutes discrimination is not a solid one.  

30. In the Eureko case, the argument that the investor-state-arbitration provision in the BIT would be 

incompatible with the EU law was rejected by the arbitral tribunal
20

. Additionally, a national 

jurisdiction (The Frankfurt Court of Appeals
21

) considered that there was no violation of Art. 18 

TFEU, which prohibits discrimination of EU citizens by EU Member States
22

.  

31. Art. 344 of the TFEU does not provide an absolute monopoly of the CJEU over the interpretation 

and application of EU law, nor does it prevent other judicial or arbitral institutions from dealing 

with EU law. As stated in the Frankfurt Court case,
 
“even independent of the stipulation of Art. 

344 TFEU, it cannot be assumed that the CJEU holds a monopoly on interpreting EU law”. 

Furthermore, the CJEU decided in the Mox Plant case that Art. 344 TFEU concerns arbitration 

between Member States regarding their obligations under EU law. 

b. The Arbitration Clause Provided Included In The BIT Does Not Trespass The 

Exclusive Competence Of The CJEU 
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32. As stated in the Eureko case, the need to apply and interpret EU law does not require replacing 

investment arbitration with litigation before national courts. However, if a certain arbitral 

tribunal misuses or even disregards important rules of EU law, without the expertise given by 

CJEU, there are remedies able to repair any potential damages.  

33. Additionally, EU law has already been applied by an arbitral tribunal in the Maffezini case
23

, 

without having any difficulties. 

34. According to Stephan Balthasar, the decision of the CJEU in the Eco Swiss case demonstrates 

that arbitral awards are not exempt from review with regard to compliance with EU law by 

national courts, that may review awards and, when needed, may refer questions of EU law to the 

CJEU under Art. 267 of the TFEU
24

. Moreover, the EC (EU) can initiate proceedings against a 

Member State whenever there is failure to apply, or wrong application of EU law by an arbitral 

tribunal.
25

 

35. Furthermore, the Frankfurt Court of Appeals held in the Eureko case that Art. 30(3) of the  

VCLT did not invalidate the BIT’s arbitration clause. And a wrongful application, or a disregard 

of EU law by the arbitral tribunal is not a sufficient reason to contest its jurisdiction to decide the 

case. In the words of Eilmansberger: 

“there are alternative enforcement mechanisms to secure the correct application 

of EC law to the facts dealt with by the arbitral tribunal, all of which permit an adequate 

involvement of the CJEU”
26

. 

c. The BIT Does Not Interfere With The Exclusive Competence Of The EU Regarding 

Foreign Direct Investment 

36. The entry into force of the Lisbon Treaty in 2009 had repercussions on the European  investment 

treaty law and nowadays the field of foreign direct investment (“FDI”) is covered by the 
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exclusive competence of the EU (Art. 207 TFEU). As a result, this transfer of powers from the 

Member States to the EU prohibits the conclusion of new intra-EU BITs. They are even 

considered to interfere with the FDI policies of the EU. However, this transfer of powers does 

not automatically entail an incompatibility between the EU legal order and previous intra-EU 

BITs. The Lisbon Treaty offers to the EU an exclusive competence regarding FDI, but it does not  

provide explicit details. Consequently, the new FDI competence acquired by the EU does not 

imply, nor demand the automatic termination of an existing intra-EU BIT.  

37. Therefore, BIT has not been automatically superseded by EU law as a result of the accession of 

Barancasia and Cogitatia to the EU. It follows that the BITs is still applicable to the present 

dispute and therefore, its arbitration clause is still in force.  

B. This Tribunal Has Jurisdiction Over Claimant’s Claims Based On The Bit And 

These Claims Are Admissible Despite The Termination Of The Bit's Application 

38. The Barancasia-Cogitatia BIT entered into force on 1 August 2002, the date of the last written 

notification through diplomatic channels
27

, and, according to its Art. 13, Barancasia may 

terminate the treaty only after the end of the initial period and after submitting a written notice in 

this respect. In fact, the BIT does not contain any provision for termination before the initial 

period of ten years, and nor does the VCLT. Therefore, Respondent's notification of termination 

dated 29 June 2007
28

 cannot lead this Tribunal to the conclusion that the BIT was terminated. 

Due to the fact that the BIT provides express provisions governing its termination, according to 

its Art. 13(2), the expiration date of the treaty followed up by a period of twelve months shall 

indicate the termination date: 1  August 2013. 

39. While Respondent is no longer obliged to provide protection for investments made after the 

denunciation of the BIT has taken effect, it might still be bound by the BIT in respect of an 

investment made prior to the termination of the treaty due to the existence of a survival clause.
29

 

40. Therefore, according to Art. 13(3) of the BIT, Claimant's rights are guaranteed for an additional 

period of ten years starting from the date of the BIT’s termination. Consequently, even though 
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Barancasia terminated the BIT, it is still bound by its provisions towards some investors, 

including Claimant. 

41. The survival clause contained by the Barancasia-Cogitatia BIT is not limited to specific 

provisions of the treaty, but encompasses the entirely of the agreement including the possibility 

to address to an arbitral tribunal. In other words, after the termination of the Barancasia-Cogitatia 

BIT, all Barancasia's obligations deriving from the treaty survive for certain investors, such as 

Claimant. As a result, Claimant may  take Barancasia to international arbitration pursuant to 

substantive violations of the BIT for up to ten years after the termination of the BIT. Therefore, it 

is of little significance that Barancasia denounced the BIT since it continues to be bound by it for 

the time specified in the survival clause. The purpose of the survival clause is that investors, such 

as Claimant, would not be exposed to a certain risk caused by the termination of the BIT by a 

State Party. Furthermore, investors are likely to be unaware that a notice of termination has been 

sent to their government. In the present dispute, the state of Cogitatia, unlike Barancasia, has not 

even removed the BIT from its Ministry of Finance website. 

42. In the case of the Barancasia-Cogitatia BIT, Art. 13(3) governs “investments made prior to the 

termination” of the BIT. First, Art. 1 of the BIT does contain a enumeration,  which provides that 

“any right conferred by laws or under contract and any licenses and permits pursuant (…) to 

search for, extract, cultivate or exploit natural resources”
30

 shall be considered an investment. 

Therefore, under the LRE and BEA Regulation, Claimant implemented a series of photovoltaic 

projects (Alpha, Beta and twelve other more projects) which shall be considered by this Tribunal 

Investments under the provisions of Art. 1(e) of BIT, given that these investments aim to exploit 

natural resources. In addition, Claimant also made other considerable investments (borrowed 

money, bought land plots
31

, hired personnel and paid advances for equipment)
32

, which are 

covered by the list contained in Art. 1 of the BIT, which is not exhaustive. Respondent cannot 

argue that the investments made by Claimant are not protected by the BIT's provisions because if 

any restrictions had been intended, they would have been embodied in Art. 1 of BIT
33

. Second, 
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Claimant's investments are made between 2009 and 31 January 2013, a period that is prior to the 

termination of the BIT, namely 1 August 2013. 

43. Therefore, this tribunal has jurisdiction to hear Claimant’s claims, which are admissible. 

 

II. RESPONDENT VIOLATED THE PROVISIONS OF THE BIT BY FAILING TO 

REACH A FAIR AND EQUITABLE STANDARD TOWARDS CLAIMANT  

44. With respect to FETS, Respondent breached the provisions of the BIT, by violating Claimant’s 

legitimate expectations (A). Even though the FETS may seem a vague concept, it was widely 

accepted that its most important element consists of the investor's legitimate expectations.  At the 

same time, the host State's conduct must comply with four different aspects: reasonability, 

consistency, transparency and non-discrimination (B). Arbitral tribunals usually found a breach 

of BITs whenever the investor’s assurances made by the host State ceased to be protected and 

respected. 

A. Respondent Breached Claimant’s Legitimate Expectations 

45. In the present situation, the host State, Respondent, developed an at least five-year policy of 

encouraging the development of alternative energy sources and most recently in 2010, it decided 

to give a strong incentive to the photovoltaic sector through a very convenient feed-in tariff.  

46. Respondent shed light publicly on its policy of stimulating the development of the alternative 

energy industry even since 2006. That is why it was reasonable for Claimant to assume that the 

profitable feed-in tariff of 0.44kWh  was merely the result of all previous efforts to attract 

investors and that it could be truly sustained for a period of twelve years, as initially provided by 

the LRE. Therefore, Respondent’s pro-alternative energy investments over the years, linked with 

the official adoption of a law incorporating this policy, constituted a solid background for 

Claimant to further invest in Barancasia.  

47. However, despite the assurances Respondent gave to the investors, including Claimant, as to the 

stability of the level of the feed-in tariff for at least twelve years, it amended this provision. 

Notwithstanding the fact that the amendment produced a decrease by 65.9% of the feed-in tariff, 



 

the mere retraction of the assurance amounts to a breach of Claimant’s legitimate expectations. 

48. As demonstrated above, Claimant developed legitimate expectations regarding its investment in 

Barancasia based on Respondent’s conduct. 

 

49. “A violation occurs where the host State has promised to act in a certain way or has offered 

assurances to the investor on which it has reasonably relied”
34

. In the present case, Respondent 

not only failed to protect Claimant’s expectation on maintain the feed-in tariff at 0.44 kWh, but it 

decreased it with 65.9%, to 0.15 kWh.  

50. At the beginning of 2010, before the LRE was adopted and went into force, Claimant had only 

one investment in Barancasia, the Alpha project, with a capacity of 30 kW. Soon after the LRE, it 

continuously expanded its investment, reaching thirteen projects, each with a 30kW capacity. 

This huge investment made within two years from the adoption of the LRE was only induced by 

Respondent’s attractive photovoltaic sector that was assumed to be sustained for at least twelve 

years. Respecting the provisions of this law and continuing with the induced policy would have 

been in accordance with the FETS, but its amendment only amounts to a breach of it.  

51. Respondent claimed in its RRA that “it is unreasonable to expect that rates calculated with 

regard to profitability will remain unaltered despite technological advances and other 

circumstances affecting profitability”. However, we emphasize the fact that it was a law, which 

granted the investors the right to receive such a tariff. Also, it was by means of a law that 

Respondent established the period of twelve years, during which the tariff would supposedly be 

applicable. Therefore, Respondent made use of this law to encourage photovoltaic investments in 

Barancasia on a large scale and only three years after (merely 25% of the total initial duration), 

Respondent amended the law, drastically impacting on Claimant’s total investments in 

Barancasia. Considering these facts, it proved to be Respondent and not Claimant that acted 

unreasonably; it was Respondent which ventured into launching a long-term policy and expected 

technological advances to remain unaltered in order to be able to.  

52. It is Respondent which took the risk of granting the benefit of a feed-in tariff of 0.44 kWh for at 
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least twelve years from moment when the LRE came into force to all eligible investors. 

Therefore, Claimant’s right is an already won right granted by Barancasia. Respondent failed to 

allow the exercise of this right. 

 

53. In CMS v. Argentina it was established that: 

“the standard of protection against arbitrariness and discrimination is related to 

that of fair and equitable treatment. Any measure that might involve arbitrariness or 

discrimination is in itself contrary to fair and equitable treatment”. 

54. The arbitrariness in the present case is Respondent’s unjustified lack of predictability in regard of 

the LRE. Having adopted some legal provisions that would be in force for at least twelve years 

and then amend them essentially constitutes an unpredictable behavior and an arbitrary decision 

seen from Claimant’s perspective. 

55. More importantly, in the same award it was noted that: 

 “it is not a question of whether the legal framework might need to be frozen as it 

can always evolve and be adapted to changing circumstances, but neither is it a question 

of whether the framework can be dispensed with altogether when specific commitments to 

the contrary have been made. The law of foreign investment and its protection has been 

developed with the specific objective of avoiding such adverse legal effects.”  

56. Following this reasoning, Respondent had the right to change legislation, including the LRE as 

long as the new provisions do not contradict the previous ones. In the current situation, the 

specific commitment would involve the price of the energy, in other words, the feed-in tariff. 

Claimant submits that Respondent did change the framework as to provide for a contrary 

commitment. Although it was the feed-in tariff that was altered, this decrease in the price of 

energy can be regarded as a contrary commitment to the previous policy. Therefore, Claimant 

submits that Respondent was in breach of the FETS and the BIT as well. 

57. The award of CMS v. Argentina also mentioned two other relevant arbitral judgments: (i) in the 

Metalclad case, the host State was found in breach of the FETS when it failed to provide for a 



 

“predictable framework for Metalclad’s business planning and investment
35

”; (ii) in the Tecmed 

case, the tribunal asserted that: 

 “the foreign investor expects the host State to act in a consistent manner, free 

from ambiguity and totally transparently in its relations with the foreign investor, so that 

it may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations”. In the 

latter, the tribunal further explains that “the foreign investor also expects the host State to 

act consistently, i.e. without arbitrarily revoking any preexisting decisions or permits 

issued by the State that were relied upon by the investor to assume its commitments as 

well as to plan and launch its commercial and business activities”.  

58. These awards simply underline the importance of a predictable framework in order to stay within 

the limits of the FETS. Respondent, however, failed to provide this predictable framework.  

59. Moreover, legal scholars areof the view that “even a reasonable change in policy is prohibited if 

the investor reasonably relies on promises or assurances that such a shift will not occur”.
36

It has 

been demonstrated that Claimant did reasonably rely on Respondent's assurances that it would 

keep supporting the photovoltaic energy sector for a certain period of time. Failing to comply 

with this obligation, Respondent breached the FETS. 

B. Respondent Breached The Procedural And Non-Discrimination Components Of The 

FETS 

60. To start with, the FETS is closely linked to the concept of legality and rule of law. From this 

connection, two components of the FETS emerge: the procedural component, on the one hand, 

and the substantive component, on the other. Respondent breached, first of all, the procedural 

component by applying the LRE in an inappropriate particular way towards Claimant.  

61. It has become acknowledged that when analyzing the FETS in order to assess the occurrence of a 
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breach, one must pay close attention to four aspects: reasonability, transparency, consistency and 

non-discrimination. Taking into consideration Respondent’s conduct in regard of the LRE and 

with respect to Claimant’s investment, Respondent violated not only the non-discrimination 

component, but also the consistency one, which will be further developed. 

62. Now, focusing on non-discrimination, it is reasonable to perceive this aspect as a very important 

one in establishing a breach of a “fair” and “equitable” treatment. Claimant invites the Tribunal 

to focus on the wording of Art. 3 of the LRE and its actual application by Respondent. Art. 3 of 

the LRE clearly states that “a renewable energy provider, upon obtaining a license for the 

development of existing or new photovoltaic capacity is entitled to the feed-in tariff […]”. 

Therefore, the LRE addressed not only the new investments, but also the existing ones. That is 

why Claimant's “Alfa” project should have also received the license, but because of 

Respondent's arbitrary application of the LRE, only the new “Beta” project was licensed. 

63. As a conclusion, Respondent violated the provisions of the BIT  by failing to reach a fair and 

equitable standard in its conduct and activities as a host State towards investments and investors, 

including Claimant. 

64.  

III. RESPONDENT’S ACTIONS ARE NOT EXEMPTED ON THE BASIS THAT 

THEY WERE NECESSARY IN ORDER TO MEET ITS ECONOMIC AND 

RENEWABLE ENERGY OBJECTIVES AND TO ADHERE TO ITS EU 

OBLIGATIONS 

65. International law is not an autonomous force driving international investment.
37

 Instead, its 

application in particular instances of organizing and protecting an international investment is 

strongly influenced by national law and national legal institutions of both host and home 

countries. Therefore, when taking a national measure, a host State should take into consideration 

the impact that a national law can have over the businesses existing on the market.  

66. Furthermore, these measures should not affect in a way or other their development and should 

also give the opportunity to others investors to enter the market. To put it differently, investors 
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need effective safeguards against arbitrary treatment. There may be legitimate reasons to treat 

different rights differently.
38

  

67. On 3 January 2013, Barancasia amended  Art. 4 of the LRE to provide for annual review of the 

feed-in tariff. Barancasia did so without adequate justification and consultations with concerned 

stakeholders.
39

 Consequently, Respondent cannot be exempted from the liability arising out of 

these actions, using arguments such as its need to meet its economic and renewable energy 

objectives and to adhere to its EU obligations.  

68. A new de facto rule is emerging in international investment law that emphasizes and prioritizes 

stability for foreign investors. This rule imposes liability on host governments for measures of 

general applicability when the measures cause a shift in the legal framework that is inconsistent 

with a commitment or undertaking previously made to a foreign investor.
40

 This is exactly the 

case of the actions of the Respondent’s authorities, that adopted in May 2010 the LRE, 

explaining that its need was: 

 “to ensure sustainable development of the use of renewable energy sources, 

promote further development and introduction of innovative technologies, taking 

particular account of the international commitments of the Republic of Barancasia, the 

objectives of environmental protection, the reduction of dependence on fossil energy 

sources and energy imports, and other objectives of the state energy policy, subject to 

evaluation of the requirements of security and reliability of energy supply, also taking 

into account the principles of consumer protection and legitimate interests”.
41

  

69. Case law goes in the same sense and, for example, in EDF v. Romania, the tribunal explicitly 

acknowledged that an “investor may not rely on a bilateral investment treaty as a kind of 

insurance against the risk of any changes in the host State’s legal and economic framework 

except where specific promises or representations are made by the State”. Also, in Total v. 

Argentina, the tribunal summarized other investment arbitration decisions and came to the 
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conclusion that “the expectation of the investor is undoubtedly legitimate if the host State has 

explicitly assumed a specific legal obligation”. Furthermore, in Glamis Gold v. United States, 

the tribunal suggested that the stability could be “quasi-contractual, made through specific 

assurances by the government that were unambiguous, definitive and repeated”. However, the 

the arguments of Respondent’s government arguments did not give any guarantee to Claimant 

and the measures taken destroyed its business.  

70. Even if Respondent alleges that its “course of action was dictated by external factors, which 

excuse it from responsibility in any case”
42

, a number of cases have gone further and determined 

that when states contract with foreign investors, the existence of the regulatory framework gives 

rise to an implied promise that the investment will not be impacted by subsequent regulatory 

change. For example, in Enron v. Argentina, the tribunal determined that the regulatory 

framework in place at the time the investment was made was a part “of the conditions offered by 

the State to the investor at the time he made the investment and the investor has the right to 

expect that those conditions would not change”. Furthermore, in LG & E v. Argentina, the 

tribunal proclaimed that although there was “no binding contractual agreement” containing 

“stabilization clauses in the event of changes in circumstances”, the laws and regulations in place 

at the time when the investor made its investment established a “guarantee” for it. 

71. In the cases cited above, the tribunals found the host government liable and required the payment 

of damages for upsetting investor’s legitimate expectations. The Procedural Order No. 2, in para. 

21, mentions that the Claimant can apply for such remedies and amend its request for relief 

accordingly. However, tribunals did not deem changes in the legal and regulatory framework 

interfering with the investor’s rights.  

72. Furthermore, Respondent’s submission the amendment to Art. 4 of the LRE was necessary is not 

supported by a factual basis. Moreover, Respondent’s authorities could and should have 

performed specific studies  in order to prove that these actions were the only ones appropriate for 

that aim. The EU did not impose such restrictive measures or any kind of measures that could 

affect the foreign investors’ businesses.  

 

                                                 
42 Response to Request for Arbitration, p. 11 



 

IV. THIS TRIBUNAL CAN AND SHOULD GRANT NON-MONETARY RELIEF IN 

FAVOR OF CLAIMANT 

73. The existence of a State’s margin of maneuver concerning its regulatory capacity does not entail 

that arbitrary measures are admissible on this basis, neither that foreign investors should 

automatically bear the risk of any regulatory change, especially when a shift in policy and 

legislation occurs unexpectedly. The fact that a harmful measure contrary to the investment 

protection regime takes the form of official legislative and administrative acts is less important 

than its actual effects.
43

 

74. Given that Respondent breached the provisions of the BIT and cannot be exempted from the 

ensuing liability, Claimant, as the aggrieved party, is entitled to reparation by restoration of its 

status quo prior to any breaches committed by Respondent. 

75. While damages are usually claimants’ preferred remedy in investment arbitration and, more 

generally, in public international law, other forms of relief are not automatically excluded. To the 

contrary, monetary relief is secondary in nature and only awarded when specific performance is 

either impossible to grant or not requested by the damaged party
44

. In fact, thorough 

examinations of the subject have shown that “specific performance is so widely available in legal 

systems that it can be considered as a general principle of law”.
45

 

76. Claimant is entitled to restitution of the legal framework that would have been applicable, had 

Respondent not modified the quantum of the feed-in tariff or, in the alternative, to continued 

receipt of the originally established € 0.44 feed-in tariff for the initially guaranteed period of 12 

years. Contrary to Respondent’s allegations, according to which arbitral tribunals are not 

empowered to award non-pecuniary remedies and such remedies conflict with the sovereignity of 

the host State, this Tribunal can grant any of the two requested orders for specific performance. 

In reality, as Claimant will prove, arbitral tribunals do have an inherent power to order non-

monetary remedies, on the one hand (A), and such remedies are consistent with State 
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sovereignity, on the other hand (B). Moreover, an order for specific performance would be 

enforceable against Respondent (C). 

77. Preliminarily, the fact that in the present case the applicable BIT is silent on the issue of specific 

performance does not lead to a different conclusion. In SD Myers, NAFTA’s lack of provisions in 

this respect was found to leave it open to tribunals to determine a measure of compensation 

appropriate to the specific circumstances of the case.”
46

 What is more, under Art. 22(1) (vii) of 

the LCIA Rules, this Tribunal enjoys an express power “to order compliance with any legal 

obligation”. Given that no clause in the BIT stipulates or implies that specific performance 

should not be available and there is no evidence as to any similar impediment under the lex 

arbitri or the arbitration laws of any of the states where the award could be enforced, there is no 

substantive and procedural obstacle that would plead against granting Claimant the requested 

measure. 

A. Arbitral Tribunals Enjoy an Inherent Power to Grant Non-Monetary Relief 

78. Respondent argued that arbitral tribunals are not entitled to issue orders for specific performance, 

without providing any argument in support of this position. In contrast with Respondent’s 

statement, investment arbitration case law has established that:  

“An examination of the powers of international […] tribunals to order measures 

concerning performance or injunction and of the ample practice that is available in this 

respect, leaves […] no doubt about the fact that these powers are indeed available”.
47

  

79. Investor-State tribunals “can award restitution of legal framework to pre-breach of an investment 

treaty standard position”
48

 because they do enjoy an inherent power to order specific 

performance or restitution against States in investment disputes
49

. For example, in Enron v. 

Argentina the dispute was concerned with stamp taxes assessed but not yet collected by some 

Argentinean provinces. The claimants argued those taxes were tantamount to an expropriation 
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and requested the annulment as well as the prohibition of any future collection of such taxes. 

Such request prompted the question whether investment arbitration tribunals can actually issue 

such non-pecuniary orders against a sovereign state, to which the tribunal’s answer was in the 

positive. 

80. Additionally, a more recent case supports the availability of non-pecuniary relief in investment 

arbitration. In Desert Line v. Yemen
50

, following physical and financial duress, the claimant had 

agreed not to enforce a local arbitral award and signed a settlement agreement with the host State 

under which the compensation to which the claimant was entitled was substantially reduced. The 

arbitral tribunal, having found that Yemen had violated its treaty obligations to accord the 

claimant fair and equitable treatment (similarly to the case at hand), declared that the settlement 

agreement was “not entitled to international effect” and ordered that the respective local award 

be “implemented in its entirety”.  

81. Not only are orders for specific performance feasible, but they are also valuable. As put forward 

by legal authorities: 

82. “Tribunals [...] increasingly see the merit in granting remedies which preserve the viability of the 

investment and the relationship between the investor and the host State. Damages awards, being 

retrospective, are not the most appropriate means of achieving such ends. Thus, there is a 

growing trend in favor of a fuller use of remedies, not merely to provide financial redress for past 

wrongs, but as a tool for preserving and regulating investor-state relationships”
51

. 

83. More broadly, since the Chorzow Factory judgment of the PCIJ in 1926
52

, there are numerous 

public international law cases where the International Court of Justice and other international 

tribunals have ordered non-pecuniary remedies rather than monetary damages. This is based on 

the principle of reparation laid down by the Chorzów Factory case: “reparation must, as far as 

possible, wipe out all the consequences of the illegal act and re-establish the situation which 

would, in all probability, have existed if that act had not been committed”. In the Warrant case, 

the ICJ ordered Belgium to annul an international arrest warrant issued against Congo’s Foreign 
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Minister because the warrant had failed to respect the rules of international law regarding 

immunity from criminal jurisdiction and inviolability. Similarly, in WTO litigation the main 

remedy which the Panels recommend is the restoration of conformity.
53

 

84. In conclusion, as articulated under international case law, arbitral tribunals are enabled to grant 

non-pecuniary remedies. 

B. Respondent’s Sovereignity Does Not Preclude The Issuance Of An Award Ordering 

Non-Monetary Relief 

85. The key doctrine governing State liability for regulatory measures that impact investor rights is 

the doctrine of unmistakability. This rule provides that a State can be liable for a sovereign 

measure if it has given an “unmistakable” commitment not to take that specific action. It can 

therefore be seen as “a rule of strict construction that presumes that the government, in making 

an agreement regarding its regulation of a private party, has not promised to restrain future use of 

its sovereign power, unless the intent to do so appears unmistakably clear in the agreement”.
54

  

86. Pursuant the standards of treatment promoted by the BIT applicable in the present case, 

especially the Fair and Equitable Treatment, which entails satisfaction of the investors’ legitimate 

expectations, Respondent’s commitment to maintain regulatory stability in the renewable energy 

sector renders the doctrine of unmistakability applicable. In other words, Respondent has in fact 

promised to restrain the use of its sovereign (regulatory) power. Such limitation to its 

sovereignity and the accompanying State accountability in case of breach thereof can only be 

effective in the presence of a specific mechanism through which it can be enforced, namely 

adequate relief for the other party in case of breach, otherwise a host State’s commitments 

towards foreign investors would become illusory. 

87. In the case Nykomb v. Latvia
55

, a Swedish investor on behalf of a local company complained 

about the violation by Latvia of a contract to build and operate a cogeneration plant with a State-

owned company operating in the electricity sector. Among the various breaches alleged by the 

Claimant was the right to receive a double tariff from the State-owned company for the 
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electricity purchased for the remaining eight years as provided for in the contract. In this respect, 

the Tribunal made an order for specific performance against Latvia, considering that the 

obligation to pay the double tariff was continuous in nature and unaffected by the host State’s 

contrary conduct. 

88. In a similar fashion, an ICSID tribunal stated that restitution might be an appropriate remedy in a 

BIT-based claim brought by an investor challenging the validity of the host State’s regulations.
56

 

89. To conclude, Respondent’s sovereignity does not conflict with the possibility of this Tribunal to 

order it to comply with non-pecuniary measures. 

C. An Award Ordering Respondent to Provide Claimant With Non-Monetary Relief Is 

Fully Enforceable 

90. Under Art. 8(6) of the BIT, “[t]he arbitral award […] shall be enforceable in accordance with 

the domestic legislation”. Concerning the procedures for the enforcement of awards for non-

monetary relief, it must first of all be noted that the NY Convention, to which Respondent (in the 

territory of which enforcement is most likely to be sought) is party, does not distinguish 

according to the relief provided by the award. Consequently, awards providing non-monetary 

relief and in particular awards for specific performance are enforceable according to the New 

York Convention.
57

 

91. What is more, there is broad consensus between legal scholars that “possible or real difficulties 

at the level of enforcement should not be taken as the sole or principal criterion for deciding on 

the admissibility or suitability of a remedy”.
58

 This is not contradicted by requirements imposed 

by arbitration rules (such as Art. 32.2 of the LCIA Rules) upon arbitral tribunals to ensure that 

the award is enforceable.
59

 

92. One effective means for this Tribunal to ensure that such an order is eventually complied with is 

to remain available beyond the dispatch of the award by which it decides all issues before it in a 
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manner which it considers final in order to avoid the post-award difficulties at the enforcement 

stage.
60

 In order to resolve any possible difficulties that it may meet on the grounds of the functus 

officio doctrine in some enforcement jurisdictions, an arbitral tribunal can declare that it 

continues to be seized of the matter until the parties have reported the implementation of the 

award.
61

 For example, in the Texaco v. Calasiatic case not only did the sole arbitrator fix a time 

within which the Libyan Government should inform him of the measures taken to comply with 

the award and reserved further proceedings, but this measure actually facilitated the settlement of 

the dispute between the parties. 

93. As a consequence, an arbitral award ordering specific performance is entirely enforceable against 

Respondent. 

V. CLAIMANT IS ENTITLED TO MONETARY REMEDIES IN THE FORM OF 

DAMAGES IN THE EVENT THIS TRIBUNAL FINDS THAT IT CANNOT OR 

SHOULD NOTGRANT NON-MONETARY RELIEF 

94. Should this Tribunal not consider specific performance an appropriate or available remedy, 

Respondent should alternatively be ordered to compensate Claimant by way of payment of 

damages as a consequence of its breaches of the BIT by way of its unlawful regulatory measures. 

95. In fact, in investment arbitration case law one of the most frequently encountered situations in 

which a State is liable under international law and can be ordered to compensate the investor is 

when a regulatory measure “modifies or interferes with a commitment made to the investor”, 

States being held by strict standards of interference in this respect. 
62

 

96. Claimant will demonstrate that it is entitled to full compensation (A), especially for Respondent’s 

refusal to grant the “Alfa” Project the feed-in tariff set under the LRE (B). What is more, 

Respondent can and should be ordered to compensate Claimant’s expectation losses (C). 

97. As a preliminary matter, this Tribunal should apply the principles of international law 
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crystallized in international case law.  

98. First, BITs usually provide precise guidelines for calculating damages only in case of 

expropriatory measures. In contrast, for other categories of treaty breaches (in the present 

dispute, unfair or inequitable treatment of the investment by the host State), BITs do not 

introduce detailed guidelines, leaving the matter of how best to provide full compensation to the 

broad discretion of the arbitral tribunal.
63

  

99. Second, under Art. 22.1 (iii) of the LCIA Rules, this Tribunal enjoys the discretion to determine 

the law applicable to the methods of assessing damages. Given the particular features of 

investment disputes, arbitral tribunals usually apply international law in a direct manner, without 

any requirement of first looking at the host State’s national law.
64

 For instance, in a NAFTA 

arbitration, the tribunal determined that the lack of a clear standard in NAFTA for determining 

compensation in non-expropriation cases meant that tribunals were required to “determine a 

measure of compensation appropriate of the specific circumstances of the case, taking into 

account the principles of […] international law”.
65

 

100. Third, even though a tribunal has to give precedence to the applicable law, in all cases the 

facts of the case must be given a fair interpretation.
66

 In deciding what was a fair interpretation, 

the sole arbitrator sitting in the Liamco v. Libya referred to the general principles of law as they 

have been applied by international tribunals. 

101. Therefore, international case law advocates for the direct application of principles of 

international law to cases concerning damages arising out of non-expropriatory measures. 

A. Claimant Is Entitled to Full Compensation 

102. In what concerns the object and purpose of damages, they are meant “to place the party 

to whom they are awarded in the same pecuniary position that they would have been” if the 
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injury had not occurred.
67

  This principle, known as “restitutio in integrum” or “full 

compensation”, is recognized and consistently applied in both common and civil law systems, 

and therefore represents a general principle of law.
68

  

103. Pursuant to arbitral case law, the principle of full compensation is essential to the very 

structure of international investment.
69

 Allowing the injured investor to be fully compensated 

entails indemnifying it for any financially assessable damage, which includes both the actual 

damage is has suffered and the loss of profit it has incurred.
70

  According to the Ancoven tribunal, 

in international arbitration indemnification for lost profits is a well-entrenched principle 

regularly applied in case law, such as the awards of ICSID tribunals and of the Iran-US Claims 

Tribunal and given that claims for indemnification of loss profits are not necessarily claims for 

speculative damages they are not to be automatically excluded.
71

  

104. Consequently, this Tribunal should order Respondent to comply with the internationally 

established principle of full compensation. 

B. Claimant is Entitled to Compensation for the Refusal to Grant the “Alfa” Project 

the Feed-In Tariff Set under the LRE 

105. According to the report of the expert instructed by Respondent, “project Alfa was not 

undertaken in response to the [Renewable] Energy Law”.
72

 This assumption is not entirely 

accurate, given that first, no provision in the LRE or the RSPS stipulates or even implies that the 

feed-in tariff regime would be applicable only to subsequent photovoltaic development, to the 

exclusion of pre-existing projects, and second, while Claimant’s management was not aware, 

when they decided to enter Respondent’s market, that a feed-in tariff would be introduced, they 

learnt about it shortly after project Alfa became fully operational, i.e. within a matter of months, 

and further acted in response to it. 
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106. First, according to Art. 5 of the LRE:  

“Existing capacity of electricity production from renewable energy sources may be 

developed or new capacity of electricity production from renewable energy sources at a 

new facility may be installed only upon obtaining a license from the BEA”. 

107. Similarly, neither Art. 1, nor Art. 3 of the LRE distinguish between the development of 

renewable energy sources through existing or new photovoltaic projects. For example, pursuant 

to Art. 3 of the LRE:   

“The development of renewable energy sources, including photovoltaic power 

plants, shall be encouraged by fixing general feed-in tariffs to be provided for the 

purchase of energy from licensed renewable energy producers”.  

108. What is more, according to Art. 55 of the LRE, the LRE is to be implemented through the 

RSPS. Pursuant to Art. 3 of the RSPS: 

  “A renewable energy provider, upon obtaining a license for the development of 

existing or new photovoltaic capacity, is entitled to the feed-in tariff calculated and 

announced by the Barancasia Energy Authority for the duration of the period specified 

by the Law on Renewable Energy”. 

109. Therefore, energy providers that develop new photovoltaic capacity are not the only ones 

that can benefit from the subsidies, those developing existing capacity being equally entitled to 

the same feed-in tariff regime. 

110. Second, Claimant applied for a license for the Alfa project, but the BEA denied this 

request on 25 August 2010 because a fixed feed-in tariff would only be available for new 

projects, not for existing ones. On 1 January 2010, solar panels of the Alfa project were 

connected to the grid and became operational, but the project was operating at a loss due to 

defects in the installation, delays and budget overruns.  However, Claimant’s managers became 

aware of the Respondents’ proposed LRE in early 2010 and realized that government-backed 

green subsidies provided some support for the Alfa project. Therefore, it can be seen that 

although Claimant could not have initiated Alfa as a consequence of the enacted of the LRE, it 

continued Alfa’s operation in response to the LRE.  



 

111. Claimant brought Alfa on line in January 2010. In the first year of operation, the tariff 

was €0.1989/kWh. Construction difficulties resulted in cost overruns on the construction of Alfa, 

as well as operational challenges upon start-up. Those problems have been resolved, and 

Claimant has seen Alfa’s capacity improve at a rate of 2.2% per year, which, according to an 

expert’s projections, will result in it meeting its design operating capacity of 21% by 2013. . In 

other words, the essential condition of causation, which consists of the existence of a link 

between the breach and the damages is met: had it not been for Respondent’s breaches, Claimant 

would not have suffered any of the current losses in the exploitation of the “Alfa” project.
73

  

112. When the LRE was implemented, a tariff of €0.44/kWh was set for photovoltaic solar 

installations as of 1 July 2010. Claimant, however, was denied this rate for its Alfa project, and 

has suffered from the implementation of a rate less than half that of other solar providers. The 

measure of harm is should be calculated as the difference between the tariff of €0.44/kWh that 

other producers have been allowed, and the allowed rate for Alfa, which leads to a net present 

value of the damage of €120,621.  

C. Respondent Can and Should be Ordered to Compensate Claimant’s Expectation 

Losses  

113. As opposed to Respondent’s allegations, claims for expectation losses (loss of 

opportunity) are not mere speculations. They do lead to recovery because “the possibility of 

profits itself has a value”.
74

 Regarding the assessment of future gains of which the investor has 

been deprived, these gains are by definition hypothetical and therefore “the test must be one of 

legitimate expectation”, as opposed to an exact mathematical calculation, which is not attainable 

in such cases.
75

  

114. The foundational case for the issue of damages awarded for loss of chance is the Sapphire 

case. It involved an oil concession agreement which was held to have been breached by the 

National Iranian Oil Company within a matter of months after it had entered into effect, i.e. 

during an early stage of the exploration and before any drilling, extraction or sale had taken 
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place. In addition to compensation for the costs incurred during the performance of the contract, 

the sole arbitrator, by considering all the circumstances, awarded the claimant a lump sum of 

US$ 2 million for its loss of chance. In other words, even though at the time of the breach there 

was no way of knowing whether there would be any discovery of commercial value, the chance 

itself had a value. This was because “events and information subsequent to the expenditure to 

procure a chance have an impact on the value of the chance”.
76

  

115. As demonstrated by a witness statement, Claimant’s management expected to bring 

additional developments to its business approximately by investments in several additional 

installations every two years during the twelve-year duration of the tariff period under the LRE. 

The damages arising from its inability to undertake those installations have been evaluated by an 

expert at €765,835. On the other hand, the expert instructed by Respondent expressed the view 

that in the absence of any documentation regarding Claimant’s expansion strategy, the 

previously-mentioned claims are purely speculative. This position cannot be considered because 

it is inconsistent with the rules applicable to damages for expectation losses, according to which 

such damages can be granted even when the victim of a breach has not yet incurred significant 

costs or engaged in significant activity
77

. This position Claimant expected its investment to last 

for a long term and, based on Respondent’s assurances, bring substantial and stable revenues. 

These profits correspond with the notion of reasonably-to-be-expected economic benefit.
78

 

116. Therefore, Claimant’s claims for compensation for expectation losses are justified from 

both the legal and the factual perspective. 

117. Additionally, Claimant respectfully requests that (i) this Tribunal provide in the award 

that Respondent be enjoined from any further tax collection measures in respect of Claimant 

until the damages awarded by the Tribunal have been paid in full, and include a pecuniary 

alternative in case of non-performance and (ii) issue a declaration that Respondent is not entitled 

to set-off any outstanding tax debts of Claimant against an award in favor of Claimant. 
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REQUEST FOR RELIEF 

 

118.  For the reasons above, Claimant  respectfully requests this Tribunal to find, 

respectively order: 

a. That this Tribunal has jurisdiction to deal with the claims raised by Claimant and these 

claims are admissible under the BIT's provisions; 

b. That Respondent liable for violations of the BIT, especially for failure to accord Claimant 

fair and equitable treatment; 

c. That Respondent 

i. repeals the amendment to Art. 4 of the LRE; or 

ii. continues to pay Claimant the € 0.44 feed-in tariff for twelve years; 

d. In the alternative to Claimant's third request, order Respondent to pay damages in the 

amount of € 2.1 million to Claimant in order to compensate the harm caused to the latter; 

e. Order Respondent shall bear all the costs related to this arbitration.  

 

 

 

 

 

 


