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STATEMENT OF FACTS 
Parties to the dispute 

1. The Claimant, Vasiuki LLC (“Vasiuki” or the “Claimant”), is a company incorporated 

under the laws of Cogitatia. Since 2002 Vasiuki has been engaged in the development, 

construction and operation of small scale fossil fuel and wind turbine generation facilities 

in Cogitatia and Barancasia.  

2. The Respondent, the Republic of Barancasia (“Barancasia” or the “Respondent”) has 

concluded an Agreement for the Promotion and Reciprocal Protection of Investments 

with Cogitatia (the “BIT”). It came into force on 1 August 2002.  

The BIT 

3. On 1 May 2004 Barancasia and Cogitatia joined the European Union (the “EU”). On 15 

November 2006 Barancasia announced its intention to terminate intra-EU BITs. On 29 

June 2007 Barancasia notified Cogitatia of its intention to terminate the BIT. On 28 

September 2007 Cogitatia confirmed the receipt of the notification. In 2010 Barancasia 

confirmed that it still had no official response from Cogitatia.  

Investment  

4. In 2007 Vasiuki began monitoring Barancasian legal framework in view of the renewable 

energy sources promotion. In May 2009 Vasiuki purchased the land plots and launched a 

solar project “Alfa” (“Alfa”). It became operational on 1 January 2010.  

5. In May 2010 Barancasia adopted the Law on Renewable Energy (the “LRE”), a law 

designed to encourage renewable energy development in various aspects. It fixed the 

special feed-in tariff for renewable energy providers to encourage the development of 

renewable energy. The tariff once established by the Barancasia Energy Authority (the 

“BEA”) applied for the successful licensee firmly for twelve years. Around 6000 licenses 

had been issued under the LRE to Barancasian and foreign investors. 

6. On 1 July 2010 BEA announced the feed-in tariff at €0.44/kWh. Vasiuki applied for a 

license for Alfa, but the BEA denied the request on 25 August 2010, stating that a fixed 

feed-in tariff is targeted only at new projects.  

7. On 25 August 2010 Vasiuki obtained a license under the LRE with a guaranteed 

€0.44/kWh tariff for another project, Beta. On 30 January 2011 Beta became operational.  

8. In 2011 new ground-breaking technology was developed for the renewable energy sector 

that substantially reduced the costs of development. But it was not compatible with older 

projects. That is why Vasiuki decided to launch 12 more photovoltaic projects and on 1 

September 2011 borrowed money for that from the United Bank of Cogitatia.  



TEAM FORSTER 

 2 

9. On 1 April 2012 Vasiuki applied for licenses and received them on 1 July 2012. To 

develop the projects it bought land plots, hired personnel and paid considerable advances 

for equipment.  

The LRE amendment 
10. Between February and May 2012, Barancasian politicians conceded in the media 

interview that the fixed tariff created a “solar bubble” in the state and lead to unfair 

windfall. But no concrete steps were taken to coupe with the situation. The BEA 

continued to provide licenses with approved €0.44/kWh tariff without any reservations.  

11. On 3 January 2013, Barancasia amended the LRE, providing an annual review of the 

previously fixed feed-in tariff. On 5 January 2013, the BEA calculated and announced the 

new fixed feed-in tariffs: €0.15/kWh, applicable from 1 January 2013 to all the 

previously issued licenses.  

12. After the LRE amendment Vasiuki abandoned the planned investments in similar 

projects.        

13. To address the issue of damages calculation caused by actions of Barancasia the Claimant 

nominated Marko Kovič, Ph.D. Barancasia, in turn, appointed Juanita Priemo, MBA, 

C.A.  

Marko Kovič report 

14. According to the report the Claimant was harmed by the Respondent’s actions in three 

distinct ways. First, Vasiuki's investment proved to be ineffective as Alfa was denied the 

€0.44/kWh tariff set under the LRE, and Beta was allowed the preferential tariff for only 

two years of the promised twelve. Second, Vasiuki made considerable investment in land 

and equipment that has been made much less valuable by the LRE amendment. The price 

of land is now 10% higher than it was bought. And third, Barancasia has caused Vasiuki 

to lose the profits that it would have earned based on the €0.44/kWh feed-in tariff, as well 

as any potential profits on further similar developments. 

Juanita Priemo report  

15. Based on calculations of Juanita Priemo, the fundamental problem is that Alfa was not 

undertaken in response to the LRE, second, Vasiuki’s own documents show that it was 

not able to accurately forecast the performance of Alfa. Further, the right calculation for 

cash flows to equity is discounting them at cost of equity instead of weighted average 

cost of capital (“WACC”). The claim for “wasted investment” in land is misguiding. Any 

potential profit from future projects is an unsupported speculation.   

LCIA arbitration  
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16. On 20 April 2014, Vasiuki notified Barancasia its dispute and of Vasiuki’s intention to 

pursue legal remedies under the BIT if this dispute was not resolved to Vasiuki’s 

satisfaction. Barancasia has declined negotiations. Claimant invoked the provisions of 

Article 8 of the BIT (the Arbitration Clause). 

17. Barancasia denies all claims advanced by Vasiuki in its Request for Arbitration dated 2 

November 2014. 

18. Both Cogitatia and Barancasia had ratified the VCLT prior to December 31, 1998 and 

they are parties to New York Convention 1958. 
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SUMMARY OF ARGUMENTS 
Jurisdiction and admissibility 

20. The LCIA (the “Tribunal”) has jurisdiction. Firstly, the Parties’ accession to the EU has 

not affected Article 8 of the BIT as the EU Treaties do not prevail over other international 

treaties. Secondly, the BIT has not been terminated according to the VCLT. Thirdly, the 

BIT was not terminated by unilateral notification under Article 13 of the BIT or by the 

tacit agreement of the Parties. Finally, the Tribunal has jurisdiction over the claims, 

because the Claimant’s licenses are investments under Article 1(1)(e) of the BIT and the 

Claimant meets the BIT’s definition of the ‘investor’ under Article 1(2)(b) of the BIT.  

21. The claims are admissible because the pre-conditions for the claims under Article 8(5) of 

the BIT are satisfied and the rights of third parties are not affected. 

Merits 
22. The Respondent violated the Fair and Equitable Treatment (“FET”) provided by Article 

2(2) of the BIT. Firstly, the Respondent frustrated the Vasiuki’s legitimate expectations 

because it breached the special assurance and failed to provide a stable and predictable 

legal framework. Secondly, the Respondent acted in non-transparent and arbitrary way 

when refused the license to Alfa project.  

23. The Respondent’s violation of the Article 2(2) of the BIT cannot be excused by means of 

the BIT’s “essential security” clause or the customary defence of necessity. Firstly, the 

Respondent cannot invoke the BIT’s “essential security” clause because international 

peace and security were not at stake and the measures were not necessary. Secondly, the 

customary defence of necessity is not applicable here. In any event, essential interests of 

Barancasia were not seriously impaired by grave and imminent peril. Furthermore, the 

Respondent’s regulatory measures were not the only way to safeguard them, and the 

measures seriously impaired essential interests of EU. Finally, the defence of necessity is 

inadmissible because the Respondent contributed to its problems in renewable energy 

sector.  

Damages 
24. Juridical restitution or specific performance being the primary forms of reparation could 

and should be awarded to the Claimant. Firstly, they are well recognized by arbitral 

tribunals. Secondly, the BIT itself does not prohibit them. Thirdly, awarding them, the 

Tribunal would not intervene in sovereignty of Barancasia and would not render an 

unenforceable award. Finally, juridical restitution and specific performance are available 

under conditions set out in Article 35 of the ILC Articles. 
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25. If the Tribunal finds that juridical restitution or specific performance are not appropriate 

remedies, the Claimant requests the Tribunal to award compensation. The expert report of 

Mr. Kovic in all respects provides a fair and accurate quantifying of compensation and it 

should be relied upon by the Tribunal in ordering compensation for the breach of FET by 

the Respondent. Firstly, the DCF method proposed by the Claimant is the most 

appropriate for quantifying loss revenue. Secondly, the principle of highest and best use 

should be the basis for quantifying compensation. Thirdly, all calculations provided by 

Mr. Kovic are supportive and reasonably justified. Finally, WACC should be applied 

both as the discount rate and as the interest rate.  
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ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE CONCERNING  
VASIUKI’S PROJECTS AND THOSE CLAIMS ARE ADMISSIBLE  

26. The Respondent’s consent to arbitration of investment disputes is provided in Article 8 of 

the BIT, which [A] still remains in force despite Parties’ accession to the EU and [B] has 

not been terminated under Article 13 of the BIT. The tribunal has jurisdiction rationae 

materiae over the claims, because the Claimant’s licenses for the renewable energy 

projects are investments under Article 1(1)(e) of the BIT.1 Furthermore, the tribunal has 

jurisdiction rationae personae as Vasiuki meets the BIT’s definition of the “investor”,2 

being an entity incorporated under the laws of Cogitatia.3 Finally, [C] the claims are 

admissible and the Tribunal can proceed with the merits.  

 

A. THE BIT STILL REMAINS IN FORCE DESPITE THE ACCESSION OF BOTH PARTIES TO 
THE EU 

27. The BIT has not become obsolete due to the accession of both its Parties to the EU, 

because [1] the BIT is not subject to the EU legal order that should be understood in 

accordance with public international law. Moreover, [2] the BIT was not terminated 

according to Article 59 of the VCLT or, alternatively, [3] Article 8 of the BIT has not 

become inapplicable according to Article 30 of the VCLT.  

1. The BIT is not subject to the EU legal order  

28. Although the EU law is a highly developed legal order, it should be viewed as a 

subsystem of public international law.4 As stated in the Electrabel,  

there is no fundamental difference in nature between international law and EU 

law that could justify treating EU law unlike other international rules.5  

29. Indeed EC Treaty and TFEU (“EU Treaties”) are applied within the national legal order of 

an EU Member State, that does not deprive them of their international legal nature.6 A 

                                                 
 
1 Annex No.1 BIT, Record, art.1(1)(e), p.24. 
2 Ibid., art.1(2)(b), p.25. 
3 Uncontested Facts, Record, §3, p.19. 
4 Burgstaller, p.468; EURAM v. Slovakia, §71. 
5 Electrabel v. Hungrary, §4.126. 
6 Ibid., §4.124. 
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duty to perform in good faith international obligations can make States introduce 

international treaties into their national legal order directly.7 Thus, the EU law is part of 

international law, even if, at the same time, it is also part of the internal legal order of each 

EU Member State.8  

30. The EU law is based on international treaties.9 The fact that the EC Treaty differs from 

ordinary international agreements is no warrant for presuming that the law it establishes is 

not part of and not governed by international law.10 It’s “uncontroversial”11 that “the EU 

Treaties are legal instruments under public international law”.12 The BIT, in its turn, is a 

treaty governed by the relevant rules of public international law.13 Therefore, the Parties 

have remained “the masters of the Treaties” in the same way as they are the “masters” of 

the BIT.14 Thus, to decide whether the accession to the EU Treaties has resulted in 

termination of the BIT, the general rules of the VCLT must be applied.15  

2. The BIT was not terminated according to Article 59 of the VLCT 

31. Termination under Article 59 of the VLCT is possible when all the parties to the earlier 

treaty are the parties to the later treaty and when the treaties relate to the same subject-

matter.16 Thereafter, subjective test, when there was an intention to substitute the 

regulation by the later treaty17 or objective test, when the treaties are incompatible with 

each other,18 should be satisfied to justify termination of the treaty.  

32. The BIT was concluded between Barancasia and Cogitatia,19 which both acceded to the 

EU Treaties.20 However, the subject-matter of the BIT and the EU Treaties is not the 

same. As stated in the Eastern Sugar, the EU law aims to guarantee the free movement of 

capital between Member States,21 while the BIT provides for fair and equitable treatment 

                                                 
 
7 Electrabel v. Hungary, §4.125. 
8 EURAM v. Slovakia, §69. 
9 Ibid., §70. 
10 Orakhelashvili, p.344. 
11 Electrabel v. Hungary, §4.120. 
12 Ibid., §4.120. 
13 EURAM v. Slovakia, §73. 
14 Hinderlang, p.185. 
15 EURAM v. Slovakia, §73; Eastern Sugar v. Czech Republic, §157. 
16 VCLT, Art.59(1). 
17 Villiger, p.726. 
18 Villiger, p.727. 
19 Uncontested Facts, Record, §1, p.19. 
20 Ibid., §5, p.19. 
21 Eastern Sugar v. Czech Republic, §162-163. 
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of the investor and the like during the investor's investment in the host state.22 Therefore, 

there is no need to proceed with subjective or objective test application, as the pre-

condition for their application is not satisfied. 

33. Even if the Tribunal finds EU Treaties and the BIT have the same subject-matter, Article 

59 of VCLT is not applicable as (i) it doesn’t appear from EU Treaties or is not otherwise 

established that the parties intended that the matter should be governed only by EU 

Treaties (subjective test); (ii) the provisions of the BIT are compatible with EU Treaties 

(objective test). Anyway, the Respondent (iii) has not followed the procedure for 

termination required by Article 65 of the VCLT.23 

(i) The subjective test of Article 59 of VLCT is not satisfied 

34. No evidence of the parties’ intention is present that the accession to EU would lead to the 

BIT termination. As stated in the Eureko, nothing in the text of the EU Treaties produces 

that result.24 “None of the Accession Treaties refers to intra-EU BITs and their 

renegotiation was not a subject of the accession process”.25 Thus,  

silence on status of intra-EU BITs demonstrates the absence of the intention of 

the EU accession states to terminate intra-EU BITs.26  

35. Moreover, Article 10 of the BIT provides for a special regulation on subsequent treaties 

application. But it does not address termination as a consequence and nor   

can the BIT be interpreted as embodying a common intention that it will be 

terminated if more favourable treatment is accorded to investors under a later 

treaty.27 

36. While drafting the BIT the Parties had in mind that the future treaties between them would 

only complement the Parties’ rights and obligations.28 Furthermore, Barancasia decided to 

terminate intra-EU BITs two years after joining the EU.29 Therefore, at the moment of 

entry into the EU Barancasia did not consider the BIT as abrogated. Hence, in the case at 

hand the subjective test of Article 59 of the VLCT is not satisfied. 

                                                 
 

22 Eastern Sugar v. Czech Republic, §164; EURAM v. Slovakia, §178-180. 
23 VCLT, Art.65. 
24 Eureko v. Slovakia, §244; EURAM v. Slovakia, §191-192. 
25 Dimopoulos (2011), p.73. 
26 Dimopoulos (2011), p.73. 
27 EURAM v. Slovakia, §195. 
28 Ibid., §196. 
29 Uncontested Facts, Record, §9, p.20; Annex No. 5 Barancasia Government Interview, Record, p.35. 
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(ii) The objective test of Article 59 of the VLCT is not satisfied 

37. The BIT will be abrogated under Article 59 of the VLCT, only if provisions of the EU 

Treaties are so far incompatible with those of the BIT that they are not capable of being 

applied at the same time.30 It means that the treaties should be in all respects or partially 

coextensive.31 However, neither is present. 

38. The Respondent submits that the BIT is materially inconsistent with the EU legal order, in 

particular, with Article 207 of the TFEU.32   

39. EU law has not so far purported to regulate commercial policy in the targeted way in 

which intra-EU BITs encourage and protect.33 Thus, the Member States may still continue 

to adopt legally binding treaties in this area to the extent that this does not contravene the 

EU law.34 As stated in the Eureko,  

the BIT establishes extensive legal rights and duties that are neither duplicated in 

EU law nor incompatible with EU law.35 

Thus the parallel rules under the BIT and the EU law, can be cumulatively applied.36 

40. The EU legal order does not prohibit EU nations from benefiting from rights accrued to 

them under international law.37 The European Court of Justice of the EU (the “ECJ”) 

found discrimination legitimate, when intra-EU double taxation treaties based on the 

principle of reciprocity treat the EU nationals covered by its provisions differently from 

other EU nationals.38 The principle of reciprocity, in its turn, is an essential characteristic 

of the BIT as well.39 Thus, intra-EU double taxation treaties as well as BITs constitute a 

justified exception from the principle of non-discrimination under EU law. 

41. Even if the BIT gives specific rights to the investors it will be for other, not covered, EU 

investors to claim their equal rights.40 Availability of additional rights for some but not all 

                                                 
 
30 Villiger, p.272. 
31 Eureko v. Slovakia, §244. 
32 Response to Request for Arbitration, Record, p.10. 
33 Yotova, p.391. 
34 Yotova, p.391. 
35 Eureko v. Slovakia, §245. 
36 EURAM v. Slovakia, §228. 
37 Dimopoulos (2011), p.78. 
38 Ibid., p.81. 
39 Ibid., p.81. 
40 Eastern Sugar v. Czech Republic, §170. 
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EU investors can lead to an obligation of a state to extent these rights for all but not to 

abrogate the rights of initial possessors. 

42. Furthermore, none of the BIT’s protections is in conflict with the EU law and each of 

them can be applied with the EU law.  

43. As found in the Eureko,  

treatment might be unfair and inequitable even if it is imposed on everyone 

regardless … of any … distinguishing characteristic.41  

44. Thus, the fair and equitable treatment is not entirely covered by an EU’s prohibition on 

discrimination.42  

45. The protection against expropriation also is not suspended by the EU law. Rules 

concerning limitations to property rights were introduced only by Lisbon Treaty.43 

Nevertheless, “the BIT protects ‘assets’ and ‘investments’ rather than the narrower 

concepts of ‘possessions’ and ‘property’ protected by the Charter on Fundamental 

Rights”.44 

46. The guarantee of the investor-state arbitration does not contradict the EU legal order as 

well. As stated in the Eureko, “there is no rule of EU law that prohibits investor-State 

arbitration”,45 furthermore, “transnational arbitration is a commonplace throughout the 

EU”.46  

47. The Respondent may argue interpretation and application of the EU law by investment 

tribunal will threaten the primacy of EU law and the uniform interpretation and 

application of EU law throughout the Union.47 However, the arbitral tribunals as well as 

the national courts interpret and apply EU law throughout the EU.48 The autonomy of EU 

law can be affected only if the ECJ’s monopoly on the final interpretation of EU law is 

violated.49 But through making a decision investment tribunals apply EU law at the same 

extent as national courts or arbitral tribunals.  

                                                 
 
41 Eureko v. Slovakia, §251. 
42 Ibid. 
43 Dimopoulos (2011), p.65. 
44 Eureko v. Slovakia, §261. 
45 Ibid, §274. 
46 Ibid., §274. 
47 Hinderlang, p.196. 
48 Eureko v. Slovakia, §282. 
49 Ibid., §282. 
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48. Therefore, the logic of the ECJ, which was opposed to the draft agreement on the 

accession of the EU to the ECHR,50 is inapplicable in the case at hand. Unlike ECHR, the 

BIT does not pretend to be “binding upon the institutions of the EU”.51 

49.  Thus, the BIT is not an “integral part of EU law”52 and, consequently, it does not lead to 

establishment of “external control”53 of the Tribunal over the EU law. The Tribunal’s 

jurisdiction under Article 8 of the BIT does not include the disputes between Member 

States, or between Member States and the EU and does not require 

to assess the rules of EU law governing the division of powers between the EU 

and its Member States as well as the criteria for the attribution of their acts or 

omissions.54 

Thus, the decision of the Tribunal cannot potentially affect the division of powers between 

the EU and its Member States.  

50. To conclude, none of the tests for application of Article 59 of the VCLT is satisfied in the 

case at hand.  

(iii) The Respondent has not followed the procedure for termination required by 
Article 65 of the VCLT 

51. The VCLT does not provide for the automatic termination of treaties by operation of 

law.55 Treaty’s termination must be invoked, according to its Article 65 of the VCLT 

procedure.56  

52. In the present case, notification made by the Respondent could not be qualified as one 

required by Article 65 of the VCLT, as no grounds for the termination were stated.57 

Firstly, it is not clear whether Barancasia at least assumed the VCLT rules while making 

this notification. Secondly, the VCLT provides for a number of rules for termination of 

treaties. Cogitatia could not comment on all of them. Thus, Cogitatia did not respond to 

the content of the notification, but only notified of its receipt.58  

                                                 
 
50 Opinion 2/13, §258; Press release No.180/4.  
51 Opinion 2/13, §180; Press release No.180/4. 
52 Ibid. 
53 Ibid, §181; Press release No.180/4. 
54 Ibid, §224; Press release No.180/4. 
55 Eureko v. Slovakia, §235. 
56 Ibid., §235. 
57 Villiger, p.808; Problem, pp.36,38 
58 Annex No. 7.2 Cogitatia Reply to Termination, Record, p.39. 
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53. Therefore, the conditions leading to the termination under the VCLT were not satisfied 

and the BIT was not terminated.  

3. Article 8 of the BIT has not become inapplicable according to Article 30 of the 
VLCT 

54. Article 30(3) of the VCLT is applied when the provisions of the earlier and the later treaty 

are incompatible with each other so they cannot be applied simultaneously.59 No such 

provisions are present in the BIT and EU Treaties. In any event, Article 8 of the BIT is not 

one of them. Article 8 of the BIT is not “by itself incompatible with EU law”.60 Mere 

application of EU law by the Tribunal would not affect the autonomy of EU law and 

exclusive jurisdiction of the ECJ.61  

B. THE BIT WAS NOT TERMINATED BY UNILATERAL NOTIFICATION OF THE MUTUAL 
CONSENT 

55. The BIT is not terminated under Article 13 of the BIT or by the mutual consent of the 

Parties. Under the general rule of Article 54 of the VCLT, termination of a treaty may take 

place [1] in conformity with the provisions of the treaty or [2] at any time by consent of 

all the parties after consultation with the other contracting States. Neither was present at 

the time of making investment. 

1. The BIT was not unilaterally terminated at the time of making investment 

56. The BIT was not terminated in conformity with its provisions. Article 13(2) of the BIT 

provides for a minimum period of time during which the treaty will remain in force. As 

stated by prof. Harrison, “the minimum period of application of the treaty serves to give a 

degree of stability and security to investors”.62 Thus, to decrease the investment risks, this 

mechanism establishes a temporary prohibition on the unilateral termination of the BIT.63  

57. The minimum period of time the BIT should remain in force is 11 years. Article 13(2) of 

the BIT fixes a 10-year period and additional 12 month to pass before unilateral 

termination of the BIT. The BIT entered into force on 1 August 2002,64 therefore, the BIT 

should remain in force at least until 1 August 2013. Even if the Tribunal decides the 

Parties could exercise the right to unilateral termination prior to the expiration of 10 years, 

                                                 
 
59 Villiger, p.402. 
60 Eureko v. Slovakia, §273. 
61 See Section I(A)(2)(ii) below. 
62 Harrison, p.934. 
63 Ibid. 
64 Procedural Order No.2, Record, §1, p.56.  
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the BIT was still in force until 1 August 2012.65 Thus, the BIT was not terminated at the 

time of making investment. 

2. The BIT was not terminated by mutual agreement 

58. The Parties have never agreed on termination of the BIT, either explicitly or tacitly.  

59. The tacit agreement falls to be assessed with prudence.66 A certain party should propose 

the termination of the treaty and the remaining party acquiesces thereto, whereby it clearly 

appears from the circumstances the other party is assenting to the situation.67  

60. In the present case, Cogitatia has not confirmed the BIT termination. Cogitatia replied just 

on receipt the notification of Barancasia’s intention to immediately terminate the BIT.68 

There was no official response from Cogitatia to Barancasia’s several attempts to get the 

confirmation of the BIT termination.69 As follows from the uniform conduct of Cogitatia, 

it does not recognize termination of the BIT. Hence, the BIT was not terminated by 

mutual consent under Article 54 of the VCLT. 

61. To conclude, the BIT has not become totally or partially inapplicable because of the 

Parties’ accession to the EU. It also was not terminated under Article 13 of the BIT or by 

the mutual consent of the Parties. Thus, the BIT was in force at the time of the investment 

and the Tribunal has jurisdiction over the dispute concerning Claimant’s investments 

under the BIT.  

C. THE CLAIMS ARE ADMISSIBLE AND THE TRIBUNAL SHOULD PROCEED WITH THE 
MERITS 

62. Article 8 of the BIT contains a pre-condition as to offer to enter into negotiations before 

proceeding with the settlement of the dispute by a special forum. And it has been satisfied. 

63. In the case of admissible claim, the tribunal will uphold the claim or reject it on the merits, 

whereas in the case of an inadmissible the tribunal will not enter into the merits.70  

64. The only pre-condition was filed in by Vasiuki. It requested arbitration on 2 November 

201471 – six months after sending the written notification to the Respondent, who had 

                                                 
 
65 Annex No. 6 Barancasia Resolution, Record, p.36. 
66 Commentary to VCLT, p.972. 
67 Villiger, p.687. 
68 Uncontested Facts, §9, p.20.  
69 Ibid., §24, p. 21. 
70 Steingruber, p.680. 
71 Request for Arbitration, Record, p.3. 



TEAM FORSTER 

 14 

declined negotiations.72 Thus, the claims are admissible and the Tribunal should proceed 

with the merits. 

65. Furthermore, proceeding with the merits, in particular, consideration of the request for 

repeal of the amendment to Article 4 of the LRE, does not affect the rights of third parties. 

“Intermediate inadmissibility on account of the interests of the third parties is not of any 

real utility”73 and “it is enough to take their exercise into account when crafting a decision 

on merits”.74 To determine where and to what extent its judgment would meet possible 

claims of third parties, and how it would affect the rights and interests of them, the Court 

would of necessity have to deal with the merits of the claim's request.75 Thus, the rights of 

third parties is a question of the merits stage, therefore, the claims are admissible. 

66. The Claimant fulfilled its obligation to initiate negotiations. The claims are admissible and 

the Tribunal may proceed with the merits of the case. 

II. THE RESPONDENT BREACHED THE BIT, IN PARTICULAR, THE FAIR 
AND EQUITABLE TREATMENT STANDARD 

67. Article 2 of the BIT provides [A] an independent self-contained standard of the fair and 

equitable treatment, which [B] was breached by the Respondent through its denial of a 

license for the Alfa project76 and subsequent amendment of Article 4 of the LRE.77 

A. THE FAIR AND EQUITABLE TREATMENT IS AN INDEPENDENT SELF-CONTAINED 
STANDARD 

68. FET is an independent self-contained standard. Article 2 of the BIT lacks any clear 

“reference to a ‘minimum standard of treatment’ or to fair and equitable treatment’s being 

interpreted by reference to customary international law”.78 

69. The tribunal in Mondev noted that “a judgment of what is fair and equitable cannot be 

reached in the abstract; it must depend on the facts of the particular case”.79 

                                                 
 
72 LCIA Acknowledgment of Request, Record, p.7. 
73 Kolb(1), p.576. 
74 Ibid., p.576. 
75 Cameroon v. Nigeria, §116-117. 
76 Uncontested Facts, Record, §22, p.21. 
77 Ibid., §34, p.23.  
78 Kalicki & Medeiros, p.42; UNCTAD (1999), p.20. 
79 Mondev v. US, §118; Waste Management v. Mexico, §99. 
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70. However, FET is “not devoid of independent legal content”.80 “Specific criteria, norms, 

and principles”81 to determine the standard include the need to act transparently,82 not to 

act in arbitrary manner,83 to protect investor’s legitimate expectations.84 

71. Cogitatia and Barancasia are members of the EU, yet this fact does not change the 

standard of treatment to be accorded to the investors. As stated in the Micula, it cannot be 

concluded that the revocation of the incentives for investors is fair and equitable solely 

because it was undertaken pursuant to State’s obligation to harmonize its law with EU 

law.85  

B. THE RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT 

72. The Respondent failed to accord FET to Vasiuki as it: [1] frustrated legitimate 

expectations of Vasiuki; [2] acted without transparency; [3] acted in arbitrary manner. 

Proving the existence of even one factor will be sufficient to establish a violation of 

FET.86 

1. The Respondent frustrated legitimate expectations of the Claimant 

73. The Respondent frustrated legitimate expectations of the Claimant because it (i) breached 

the special assurance given to the Claimant and (ii) failed to provide a stable and 

predictable legal framework. The Claimant, in its turn, (iii) considered economic and 

social situation in Barancasia before investing which was not indicative of any upcoming 

changes. 

(i) The Respondent breached the specific assurances to the Claimant 

74. Regulatory change is a violation of FET if the investor has relied on a specific promise 

that the relevant regulations would not be changed in its respect.87 

75.  To create reasonable legitimate expectations, the conduct should “be specific and 

unambiguous”.88 The state conduct might be “specific as to their addressee or specific 

regarding its object and purpose”.89 The statutory assurance creates reasonable legitimate 

                                                 
 
80 Schreuer(1), p.365. 
81 Salacuse, p.387. 
82 Shreuer, p.373; Metalclad v. Mexico, §76. 
83 Investor-State Arbitration, p.507; Waste Management v. Mexico, §98. 
84 Newcombe, p.279; Plarna v. Bulgaria, §178. 
85 Micula v. Romania, §514. 
86 Wang, p.279. 
87 Parkerings v. Lithuania, §332, Total v. Argentina, §429. 
88 Newcombe & Paradell, p.281.  
89 El Paso v. Argentina, §375. 



TEAM FORSTER 

 16 

expectations, if it is designed with a specific aim to induce investments.90 The assurance 

can be crystallized with respect to particular investors, for instance, through the licensing, 

becoming from that moment on “a specified entitlement with respect to specified 

investors”.91 

76. In the present case, Barancsia sought to achieve ambitious EU energy targets.92 To ensure 

the development of renewable energy technologies,93 Barancsia established in the LRE 

that the renewable energy providers would be supported by feed-in tariff.94 Furthermore, 

the Respondent issued licenses confirming the Claimant’s rights to the same feed-in tariff 

rate during twelve years.95 Thus, the Claimant was “specifically targeted to invest”.96 

77. Barancasia’s assurance to Vasiuki was not simply a “generalized entitlement”.97 It was of 

the stabilization nature. Assurance to keep in place certain aspect of the legal regime98 

does not necessarily have to be in the form of a stabilization clause in the investment 

contract.99 It can be included in the legal framework for inducing of the investments.100 A 

violation of the statutory stabilization assurance, as in the case at hand, directly leads to a 

violation of FET.101 

78. Barancasia was eager to encourage development of energy technologies, improving 

security and diversification of energy supply.102 The assurance to preserve feed-in tariff 

rate for twelve years meant that investor would be confident that its project would be 

granted the same tariff despite technological advances and other circumstances affecting 

profitability. Without this measure the Respondent would not be likely to achieve its 

objective of inducing investments. 

79. Thus, the Respondent’s assurance to keep the same feed-in tariff rate during twelve 

years103 should be determined as a specific assurance of stabilization nature.  

 

                                                 
 
90 UNCTAD (2012), p.69. 
91 Micula v. Romania, §674. 
92 Uncontested Facts, Record, §7, p.19. 
93 LRE, Record, Art.1(1), p.31; Uncontested Facts, Record, §14, p.20. 
94 LRE, Record, Art.3, p.31. 
95 Uncontested Facts, Record, §§21, 23, p.21 and §33, p.23. 
96 Enron v. Argentina, §264. 
97 Micula v. Romania, §422. 
98 Sempra v. Argentina, §151. 
99 Parkerings v. Lithuania, §332,334; Total v. Argentina, §117. 
100 Micula v. Romania, §676-677. 
101 Gehne & Brillo, p.14; LG&E v Argentina, §175. 
102 Uncontested Facts, Record, §14, p.20. 
103 LRE, Record, Article 4, p.31. 
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(ii) The Respondent failed to provide a stable and predictable legal framework 

80. Each State has discretion to make regulatory changes in the public interest.104 Yet, 

Barancasia failed to provide stable and predictable legal framework, because the LRE 

amendment was not “appropriate in the light of standard of reasonableness and 

proportionality”.105 

81. The Respondent acted in unreasonable manner. Reasonable regulatory measures  

surely include rational, logical, consequential, and well-founded measures 

reflecting good governance.106 

82. As stated in the BG case, “reasonableness” should be measured against expectations of the 

parties to the BIT.107 Withdrawal of assurances given to investors as an inducement to 

their making investments is by definition unreasonable and a breach of the treaty.108 

83. In the present case, the Respondent firstly created favourable conditions for investors,109 

and then eliminated guarantee of a stable tariff regime.110 The Respondent actively issued 

applications for licenses during a year.111 Only then, it recalculated the feed-in tariff,112 

i.e. factually refused to pay the promised feed-in tariff rate. Thus, the Respondent’s 

regulatory changes were unreasonable. 

84. Furthermore, the Respondent’s regulatory changes were disproportional. Proportionality 

test determines whether the regulatory measures have an excessive or disproportional 

impact on the investor’s interests.113 As stated in the Tecmed, “there must be reasonable 

relationship of proportionality between the means employed and the aim sought to be 

realized”.114 

85. The LRE amendment applied not only to the new projects created on the basis of 

breakthrough technology, but also to the previous projects, including Beta, the rate of 

which was calculated with reasonable profitability. Thus, the Respondent’s regulatory 

changes had excessive impact on promotion of investments and were disproportional.  

                                                 
 
104 Saluka v. Czech Republic, §305. 
105 Total v. Argentina, §309(h). 
106 Vadi, p.210. 
107 BG v. Argentina, §342. 
108 Ibid. 
109 BIT, Article 2 (1), Record, p.25. 
110 Uncontested Facts, Record, §34, p.23. 
111 Uncontested Facts, Record, §26, p.22. 
112 Ibid., §§34-35, p.23. 
113 Ortino, p. 35. 
114 Techmed v. Mexico, §122. 
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86. The LRE amendment was unreasonable and disproportional, therefore, the Respondent 

failed to provide stable and predictable legal framework. 

(iii) Vasiuki considered economic and social situation in Barancasia before investing 

which was not indicative of any upcoming changes 

87. The investor has duties to invest with adequate knowledge of risk and to conduct business 

in a reasonable manner.115 To invest within reasonable risk, the investor should take the 

overall investment climate in the host country into account when assessing the viability 

and profitability of the investment.116 Prudence should prompt a foreign investor arriving 

in a country that had suffered severe economic problems to be much more conservative in 

the investments.117 

88. Barancasia developed rapidly and implemented wide social and economic reforms.118 

Furthermore, the Respondent joined the EU.119 Therefore, it had a functioning market 

economy120 with an adequate legal system and a sufficiently developed financial sector.121 

Although Barancasia faced some problems of educational funding,122 no serious social or 

economic instability existed, which could be assessed by the Tribunal as a business risk of 

the Claimant. Thus, the Claimant invested extensively in the Respondent’s renewable 

energy sector with adequate knowledge of risks. 

89. In the Methanex case the tribunal rejected the claim as Methanex – a producer of methanol 

– in the absence of any special representations entered into an economy, where the 

government used to restrict methanol compounds for environmental and health reasons.123 

90. Unlike Methanex, Vasiuki was given assurance about regulatory stability. Furthermore, it 

relied on fact that the Respondent endeavored to meet ambitious EU climate and energy 

targets124 and made strides in promoting renewable energy sources.125 Thus, the Claimant 

expanded its investments in a reasonable manner. 

                                                 
 
115 Muchlinski(1), p.536. 
116 Ibid., p.544-545. 
117 Olguin v. Paraguay, §75. 
118 Uncontested Facts, Record, §2, p.19.  
119 Ibid., §5, p.19.  
120 Copenhagen criteria, 1993. 
121 Ibid. 
122 Uncontested Facts, Record, §32, p.23.  
123 Methanex v.US, Part IV, Chapter D, §9. 
124 Uncontested Facts, Record, §7, p.19.  
125 Ibid., §8, p.20.  
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91. Thus, the Claimant considered economic and regulatory environment in Barancasia before 

investing which was not indicative of any upcoming threat to its investments. 

2. The Respondent acted without transparency 

92. Transparency means that the legal framework for the investor’s operation is readily 

apparent and that any decisions affecting the investor can be traced to that legal 

framework.126  

93. The Respondent failed to provide transparency of the legal framework as Vasiuki was not 

notified of the criteria for limitation of its right to a license provided by the LRE. Criteria 

applied by the BEA in the approval procedure were confidential,127 although 

all relevant legal requirements for initiating, completing and successfully 

operating investments…should be capable of being readily known to 

investors.128  

94. As a result, the Claimant was denied a license for the Alfa on the grounds contrary to the 

available legislature.129 The Respondent had to determine what it meant under “existing 

capacity of electricity production”130 and not to “hide behind ambiguity and contradiction 

itself”.131 Besides, the new feed-in tariff was applied to the Claimant with retroactive 

force,132 although it was not stipulated by the legislation.133 

95. Furthermore, a requirement to act transparently comprises State’s obligations to notify on 

regulatory changes and to provide a reasonable opportunity to comment on new 

regulations.134 Especially in a situation “where the investor has relied on specific 

government representations”.135  

96. If, as in the case at hand, regulatory changes would affect right acquired based on specific 

assurance, requirements of notification and an opportunity to be heard should be 

applied.136 The discussion of amendments to the LRE had the character of a private 

hearing at which only specially invited representatives of industry and certain stakeholder 

                                                 
 
126 Schreuer(1), p.374. 
127 Procedural Order No.2, Record, §16, p. 57. 
128 Metalclad v. US, §76. 
129 Uncontested Facts, Record, §22, p.21. 
130 LRE, Record, Article 5, p.31. 
131 Wälde (1), p.209. 
132 Uncontested Facts, Record, para 35, p.23. 
133 Procedural Order No.2, Record, §19, p.58. 
134 Newcombe & Paradell, p.291. 
135 Ibid., p.291. 
136 Ibid., p.292; Salacuse, p.260. 
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groups were called to present testimony.137 The Claimant had no information on the 

hearings, thus it was deprived of the opportunity to express its opinion on the LRE 

amendment.138 

97. To conclude, the Respondent did not provide fair and equitable treatment to Vasiuki due 

to lack of transparency. 

3. The Respondent acted in arbitrary manner 

98. Arbitrary action “constitutes an unexpected and shocking repudiation of a policy’s very 

purpose and goals”139 or “grossly subverts a domestic law or policy for an ulterior 

motive”.140 An arbitrary conduct may itself be able to constitute a violation of FET.141 

99. The BEA arbitrarily denied license to Vasiuki for the Alfa. The LRE did not contain any 

restrictions depending on the success of the renewable energy project. Creation of 

experimental solar projects such as the Alfa142 contributed to achieving the Respondent’s 

energy policy goal to develop and to introduce innovative technologies.143 Thus, refusal to 

support them constituted arbitrary repudiation of policy’s goals. 

100. Furthermore, the BEA denied a license justifying it by the fact that the feed-in tariff 

does not apply to existing projects.144 However, nothing in LRE itself stated this 

limitation.145 According to Article 5 of the LRE, the existing capacity of electricity 

production can be developed upon obtaining a license from the BEA.146 Hence, the 

Respondent’s denial was “without serving any legitimate purpose and without a rational 

explanation”,147 in other words, arbitrary. 

101. Thus, the Respondent arbitrary denied license to the Alfa. 

102. To conclude, the Respondent violated legitimate expectations of the Claimant and 

acted in arbitrary and non-transparent manner towards it. Thus, the Respondent breached 

the FET standard guaranteed by Article 2(2) of the BIT. 

 

                                                 
 
137 Uncontested Facts, Record, §34, p.23. 
138 Procedural Order No.2, Record, §15, p.57.  
139 Dumberry, p.149; Cargill v. Mexico, §293, 296. 
140 Ibid. 
141 Kläger, p.196. 
142 Uncontested Facts, Record, §12, p.20. 
143 LRE, Record, Article 1 (1, 3), p.31. 
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145 Ibid. 
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III. NECESSITY CANNOT EXCUSE THE RESPONDENT’S BREACH OF 
ARTICLE 2(2) OF THE BIT 

103. The Respondent’s breach of Article 2(2) of the BIT cannot be excused by means of (1) 

the BIT’s “essential security” clause or (2) the customary  of necessity, reflected in Article 

25 of the ILC Articles.148  

104. The BIT’s “essential security” clause should be applied first and would, if successful, 

make unnecessary any analysis of the customary defence of necessity, as the treaty 

provision would operate to exclude any breach.149 According to the CMS annulment 

committee, the BIT’s “essential security” clause and Article 25 of the ILC Articles are 

“substantively different”.150 The customary defence of necessity could be applied, if State 

failed to invoke the BIT’s “essential security” clause.151 

A. ARTICLE 11 OF THE BIT IS NOT APPLICABLE IN THIS CASE 

105. The Respondent’s breach of Article 2(2) of the BIT cannot be excused by means of the 

BIT’s “essential security” clause. Article 11 of the BIT justifies measures of the state 

when they are taken “to fulfil its obligations with respect to the maintenance of 

international peace or security”.152  

1. International peace and security must be understood in the context of the UN 
Charter  

106. The wording “obligations with respect to the maintenance of international peace and 

security” has “a relatively uncontested interpretation.”153 The Protocol to the U.S.-

Argentina BIT, for example, provides:  

[t]he Parties understand that, with respect to rights reserved in Article XI of the 

Treaty, “obligations with respect to the maintenance or restoration of 

international peace or security” means obligations under the UN Charter.154  

                                                 
 
148 Gabčíkovo-Nagymaros, §51-52. 
149 CMS v. Argentina (Annulment), §133. 
150 Ibid. §130. 
151 Ibid., §132-134, Alvarez, p.270. 
152 BIT, Record, Art.11, p.29. 
153 Burke-White & Staden, p. 356. 
154 U.S.-Argentina BIT, Protocol 6. 
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107. In accordance with Commentary to OECD Multilateral Agreement on Investment, a 

similar clause is understood by negotiating parties as a reference specifically to 

obligations under the UN Charter.155  

108. This provision is understood to allow states to take actions, mandated by the UN 

Security Council156 in furtherance of its “primary responsibility for the maintenance of 

international peace and security”.157 The notion “international peace” purports to cover “a 

positive state of affairs characterized by harmonious and tension-free cooperation of the 

international community”.158 The “international security” is understood as “encompassing 

the activity, which is necessary for maintaining the conditions of peace”.159  

109. The broad definition of the term “threat to international peace and security” includes 

the problems of climate change and excessive dependency of international community on 

fossil fuels.160  Nevertheless, the UN Security Council only expressed its concern that 

“possible adverse effects of climate change, may, in the long run, aggravate certain 

existing threats to international peace and security”.161 By now, the UN Security Council 

has not taken any action in accordance with Chapter VII of the UN Charter, which could 

create obligations falling under the scope of Article 11 of the BIT.  

2. Alternatively, international peace and security includes energy and 
environmental security in EU 

110. The threat situation can be both the consequence and the cause of intranational, 

national and international instability.162 The weakening of a one state could affect its 

neighbors – and, thus, create regional and international instability.163 Thus, instability of 

energy and environmental security in EU may have consequences for international peace 

and security.  

(i) Energy and environmental security in the EU is not at stake 

111. Vasiuki does not dispute that the Respondent has obligation to develop renewable 

energy sector for the maintenance of EU energy and environmental security, which is 

                                                 
 
155 OECD Multilateral Agreement on Investment, p.41. 
156 Burke-White & Staden, p. 355 
157 U.N. Charter, art.24. 
158 Cede, p.14. 
159 Commentary to the UN Charter, p. 2011. 
160 A more secure world: Our shared responsibility, p.30. 
161 Repertoire, p.21. 
162 Manwaring & Joes, p.29. 
163 Manwaring & Joes, p.29. 
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established in Renewable Energy Directive (2009/28/EC).164 Nevertheless, these 

obligations are not triggered to be enforced in the case at hand because EU energy and 

environmental security is not at stake. 

112. If the Respondent’s measures were taken in pursuit of the permissible objectives 

specified in the “essential security” clause, acts otherwise prohibited by the BIT, do not 

constitute breaches of the BIT.165 Thus, “essential security” clause should be read 

restrictively “to avoid the creation of an “escape route” from the obligations a party had 

undertaken in the treaty”.166  

113. It is necessary to assess whether the risk run by “essential security interests” is 

reasonable.167 As considered in the LG&E, “in order to allege state of necessity as a State 

defence, it will be necessary to prove the existence of serious public disorders”.168 Thus, 

the “essential security” clause excluding liability under the BIT should be applied only in 

exceptional or crisis situations.169  

114. The EU depends on imported fossil fuels,170 however, its energy and environmental 

security is not under exceptional threat. The EU provides phased long-term plans – until 

2050 year – for the fundamental transformation of European energy supply.171 “It will 

take decades to steer our [EU] energy systems onto a more secure and sustainable 

path”.172 The 2020 climate and energy package is only an intermediate stage, which does 

not relieve EU from energy dependence completely.173 Besides, the EU energy strategy is 

being successfully performed.174 Recognizing achieved success the EU countries agreed 

on even more ambitious energy efficiency target of 27% or greater by 2030.175 Thus, the 

EU's energy security is strengthening now. 

(ii) The Respondent’s measures were not necessary 

115. The LRE amendment was not necessary to maintain EU energy and environmental 

security. A link is needed between the actions taken by a state and the permissible 

                                                 
 
164 Renewable Energy Directive (2009/28/EC), art.1. 
165 Burke-White & Staden, p.312. 
166 Enron v. Argentina, §331. 
167 Nicaragua v. US, §224. 
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objectives provided for in the clause.176 As stated by the ICJ in the Nicaragua case, “the 

measures … must not merely be … to protect ..., but must be “necessary” for that 

purpose”.177 Furthermore, the measures must be “necessary at the time they were 

taken”,178 should be a prompt reaction to the threat. 

116. The Respondent’s measures do not definitely contribute to successful implementation 

of the EU climate and energy package. The LRE amendment can lead to loss of investors’ 

confidence and subsequent outflow of investment from Barancasia and, as a result, the 

partial failure of the EU energy and climate package.  

117. Furthermore, the LRE was amended only on 3 January 2013,179 while the problems in 

the renewable energy sector had become apparent at the beginning of 2012.180 

Nevertheless, all this period BEA received applications181 and issued licenses.182 The 

measures were taken when the Respondent had already issued the enormous number of 

the licenses. Thus, a reaction was not prompt.  

B. THE RESPONDENT CANNOT INVOKE THE CUSTOMARY DEFENCE OF NECESSITY 

118. All of the conditions governing necessity must be satisfied before a State may 

successfully invoke the defence.183 The Respondent cannot invoke the defence as [1] the 

Respondent did not face up with any grave and imminent peril184 to its essential 

interests,185 [2] the Respondent’s essential interests were not seriously impaired,186 [3] the 

change of legislation was not the only way to safeguard them187 and [4] the Respondent’s 

measures seriously impaired essential interests of EU.188 In any case, [5] the defence of 

necessity is inadmissible because the Respondent contributed to its problems in renewable 

energy sector.189  
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1. The Respondent’s essential interests were not seriously impaired 

119. The essential interest must be “absolutely of an exceptional nature”.190 The customary 

defence of necessity protects breaches of treaty obligations when there is a danger: to the 

existence of the State itself, its political or economic survival, the continued functioning of 

its essential services.191  

120. The standard of necessity should not be used “to excuse the breach of any obligation 

that have become unpalatable”.192 Customary defence of necessity can be invoked, when 

“the interest sacrificed on the altar of ‘necessity’ is obviously less important than the 

interest it is thereby sought to save”.193 The need to safeguard the essential interests of a 

State must reach the critical point when it is possible to breach treaty’s obligations.  

121. Vasiuki recognizes that the Respondent’s interest to defend social, economic, and 

energy security can be essential. However, in the present case, the Respondent’s essential 

interests were not seriously impaired. The Respondent experienced some social unrest in 

the form of national strikes of the teachers194, yet, its social stability was not under threat 

of such an extend that could cast doubt its social security as a State. The possible excess 

of the EU-mandated borrowing limits does not mean the Respondent’s economic security 

is seriously impaired. The adoption of EU-mandated borrowing limits is just a measure of 

fiscal discipline195 to “avoid excessive government deficits”196 for preventing the 

economic crises.  

122. Besides, the launch of renewable energy projects will allow to reduce fuel purchases 

and, as a result, to balance the budget spending. Finally, the Respondent’s energy security 

is not at stake too. Certain renewable energy projects have already been launched. The EU 

energy and climate package aims to increase the energy security of Europe as a whole, 

including the Respondent. The EU even provides funding programmes to help countries 

successfully implement energy projects.197 Thus, the Respondent’s essential interests were 

not seriously impaired. 
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2. The threat of economic and energy crises was not a grave and imminent peril. 

123. The threat of economic and energy crises cannot be considered as an “extremely 

grave” 198 peril. Original tribunals in CMS, Enron and Sempra, as well as the arbitrators in 

the BG and National Grid, found that Argentine economic crisis in 1998-2002 was not 

grave enough, although, it was accompanied by dramatic consequences in social, 

economic and political spheres199. The tribunals had no doubt that “there was a severe 

crisis and that in such context it was unlikely that business could have continued as 

usual”.200  
124. Nevertheless, in the present case, the events were “not out of control or 

unmanageable”.201 Even if Barancasia’s debts will increase dramatically, the EU provides 

the Excessive Deficit Procedure, which ensures the step-by-step correction of excessive 

budget deficits or excessive public debt levels202 for recovering State’s economy and 

protecting the European economic unity.  
125. Furthermore, the threat of economic and energy crises was not an imminent peril. The 

peril facing the State should not be merely subjective203. Rather it must “have been a 

threat to the interest at the actual time”.204 In the Gabcikovo-Nagymaros, the ICJ noted 

that: 
Imminence” is synonymous with “immediacy” or “proximity” and goes far 
beyond the concept of “possibility”.205 

126. Barancasia did not substantiate why the threat of economic crisis was an immediate 

peril to its essential interests. The fact that up to 15% of state revenues would be diverted 

to finance solar feed-in tariffs, as well as the risk excess of EU-mandated borrowing 

limits,206 does not mean that at present day the Respondent is in a state of economic 

collapse. The excess of EU-mandated borrowing limits does not immediately lead to the 
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EU economic instability, which can also affect the Respondent. The EU is able to meet the 

20% reduction target even without recourse to international credits.207  

3. The Respondent’s measures seriously impaired essential interests of the EU 

127. Adoption of an amendment to the LRE seriously impaired the essential interests of the 

EU. As mentioned by the ILC,  

the interest relied on must outweigh all other considerations, not merely from the point 

of view of the acting State but on a reasonable assessment of the competing interests, 

whether these are individual or collective.208 

128. The essential interests of the EU are expressed in desire “to steer EU energy systems 

onto a more secure and sustainable path”,209 what needs “to encourage new investments in 

energy-efficient technologies and practices”.210 So the investors must have  

the long-term confidence required to justify the investment needed to transform 

Europe into a low-carbon, high energy efficiency economy.211  

129. By arbitrary LRE amendment Barancasia did harm to “creating stable and transparent 

framework for investment decisions”,212 and, as a result, to strengthening the EU's energy 

security. Thus, the Respondent's interest to reduce its spending affects the energy security 

of Europe, which, as a consequence, affects its energy security as a Member State. 

4. Change of legislation was not the only way to address it 

130. The Respondent’s administrative and regulatory measures “must truly be the only 

means available for averting the extremely grave and imminent peril”.213 The State’s 

responsibility cannot be excused, if peril can be escapable by any other means, “even a 

more costly one”.214  

131. According to CMS, Enron, Sempra “there are always many approaches to address and 

correct”215 economic problems. The Respondent failed to make any attempt to address the 

problems in renewable energy sector but to sacrifice the interests of investors. The 

Respondent did not take measures to balance its budget spending with help of additional 
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sources of income. For example, an obvious source of revenue for this purpose is the 

income stream provided by the auctioning of ETS allowances.216 

5. The necessity defence is inadmissible because the Respondent contributed to the 
problems in renewable energy sector 

132. The Respondent cannot invoke the state of necessity defence because it has 

contributed to the situation giving rise to a state of necessity. The contribution to the 

necessity “must be sufficiently substantial and not merely incidental or peripheral”.217   

133. The Respondent allows the possibility that the LRE was its mistake and had created a 

“solar bubble”.218 As one of the justifications for its mistake, Barancasia pointed that there 

was a technological breakthrough, which significantly reduced the cost of the panels219 

and, as a result, caused the unjustified profits of the solar developers220. Yet the 

Respondent initially miscalculated their financial capabilities to pay the feed-in-tariff 

regardless of whether there was a technological breakthrough or not. 

134. To conclude, the Respondent’s breach of Article 2(2) of the BIT does not fall under 

the scope of the BIT’s essential security clause or the customary defence of necessity. 

IV. JURIDICAL RESTITUTION OR SPECIFIC PERFORMANCE SHOULD BE 
AWARDED TO THE CLAIMANT 

135. The Claimant requests the Tribunal under Article 22.1(vii) of the LCIA Rules 2014221 

and Article 8 of the BIT222 to [A] provide juridical restitution by rescinding the LRE 

amendment or [B] order specific performance by continuing to pay the pre-2013 feed-in 

tariff to the Claimant. 

A. RESTITUTION IS THE PRIMARY FORM OF REPARATION UNDER INTERNATIONAL LAW  

136. Restitution is the primary form of reparation for the injury caused by an internationally 

wrongful act223 as, unlike compensation, it makes possible to completely reverse the 

investor’s standing up to the pre-injury. Compensation, being a subsidiary form of 
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reparation, should be awarded only if “the harm caused by […] wrongful act […] cannot 

be made good by restitution”.224 The fact that restitution is less frequently awarded in 

practice is not of itself indicative of its impracticability,225 this is a matter decided on a 

case-by-case basis. 

B. RESTITUTION SHOULD TAKE FORM OF JURIDICAL RESTITUTION OR SPECIFIC 
PERFORMANCE 

137. Juridical restitution and specific performance fall within the scope of the ILC Articles 

as the forms of restitution.226 In the case at hand both forms of restitution are appropriate 

as [1] they are well recognized by arbitral tribunals, [2] they are not prohibited by the BIT, 

[3] their awarding is not an intervention in sovereignty of Barancasia, [4] they can be 

enforced, [5] they are available under conditions set out in Article 35 of the ILC Articles.  

1. Juridical restitution and specific performance are well recognized by arbitral 
tribunals 

138. As consistently stated by arbitral tribunals, including the ICSID tribunals,227 juridical 

restitution and specific performance are permissible remedies awarded.228 In the practice 

of the ICJ like in the Nicaragua case,229 the Teheran Hostages,230 the Temple231 specific 

performance is a general remedy ordered. Specific performance in respect of the tariff 

application was awarded in the Nykomb.232 As to juridical restitution, it was awarded inter 

alia in the Goetz.233 

2. The BIT does not prohibit juridical restitution or specific performance 

139. Juridical restitution or specific performance is permissible under the BIT being lex 

specialis for the present dispute. The BIT establishes compensation as a remedy for 

expropriation,234 but for the breach of FET or any other standard of protection the BIT is 

silent and does not limit available remedies. Hence, provisions of customary international 

law, as reflected in Article 34 of the ILC Articles, shall apply. 
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140. The parties to the BIT could have explicitly excluded juridical restitution or specific 

performance as the parties to NAFTA and ECT did.235 However, no evidence exist that 

Barancasia and Cogitatia ever raised any concerns as to limitation of measures available to 

the investor under the BIT. The object and purpose of the BIT is to protect investments,236 

therefore, interpreting the BIT as limiting the forms of reparation available to the investor 

to compensation would be contrary to such object and purpose. Compensation is not a 

single remedy available under the BIT, other forms of reparation under the customary 

international law are appropriate.  

141. The Tribunal can award either of the two remedies instead of compensation as it is “a 

power that is inherent in a tribunal's jurisdiction".237 

3. Awarding the non-pecuniary remedies is not intervention in sovereignty of 
Barancasia 

142. Contrary to what the Respondent asserts,238 sovereignty of Barancasia would not be 

affected by juridical restitution or specific performance as (i) the BIT was agreed by 

Barancasia as a sovereign, (ii) the Respondent is qualified to make reparation either in 

form of juridical restitution or specific performance, (iii) to prefer compensation to 

restitution is of Barancasia’s sovereign power. 

(i) The Respondent consented in the BIT to limit is sovereignty 

143. The Respondent submits that specific performance is inconsistent with its 

sovereignty.239 However, neither specific performance nor juridical restitution is excluded 

by the BIT. The BIT is “the result of a legitimate exercise of sovereign power to limit 

state sovereignty”.240 Binding itself by international agreement the Respondent cannot 

abandon it in the exercise of its sovereignty.241 Sovereignty could not be a justification for 

failure to perform a treaty which was concluded by the Respondent as a sovereign. Hence, 

this dispute is not about sovereignty of state, but about duty of a state to honor its 

international obligations. By signing the BIT the Respondent bound itself by the principle 
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of pacta sunt servanda since “every treaty in force is binding upon the parties to it and 

must be performed by them in good faith”.242  

(ii) The Respondent is qualified to make juridical restitution or specific performance 

144. The Claimant finds both juridical restitution and specific performance appropriate 

forms of liability in the case at hand. The pre-2013 feed-in tariff should be paid to the 

Claimant for 12 years. However, it is of the Respondent’s discretion to elect between 

juridical restitution which extends to third parties and specific performance which extends 

only to the claimant-respondent relations. Thus, no intervention in Barancasia’s 

sovereignty would occur.  

145. In any event, by awarding juridical restitution the Tribunal does not intervene in 

sovereignty of Barancasia as the award would have only an indirect effect on Barancasia's 

domestic legal framework. Repeal of the LRE amendment is and will remain under the 

legislative power of Barancasia. A decision to continue to pay pre-2013 tariff is also under 

the sovereign power of Barancasia. Furthermore, specific performance does not intervene 

in Barancasia’s sovereignty as it is in compliance with the Respondent’s obligations 

towards the Claimant under the licenses.243  

146. Thus, if the Respondent does not repeal the amendment to Article 4 of the LRE, the 

Respondent has to pay the Claimant €0.44/kWt tariff for 12 years. 

(iii) Alternative decision complies with the sovereignty of Barancasia  

147. Alternative decision is a way to award restitution with respect to the sovereign power 

of the state as a state always can “elect between the available forms of reparation and may 

prefer compensation to restitution”.244 The choice lies within the sovereign discretion of a 

state.245 For this reason the Claimant respectfully requests the Tribunal to award 

restitution in the alternative to compensation as in the Arif.246  

148. Thus, in respect to the Alfa, the Respondent would have a choice between specific 

performance and compensation. In respect to Beta and 12 other projects, Barancasia 

would have a choice between specific performance/juridical restitution and compensation. 

The choice lies within the sovereign discretion of Barancasia. 
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4. Enforcement 

149. Barancasia could argue that impossibility to enforce a non-pecuniary relief prevents 

the Tribunal to order juridical restitution or specific performance. However, the two 

concepts of remedies and enforcement are distinct.247 As found by the tribunal in the Al-

Bahloul  

possible problems of enforcement do not in and of itself make specific 
performance [and juridical restitution] an impermissible remedy.248  

150. In any event, enforceability cannot compromise the validity of the non-pecuniary 

remedies like in the Enron where specific performance was awarded249 and the Martini 

where juridical restitution was awarded.250 

151. Furthermore, the ICSID Convention with the divergent approach on the non-pecuniary 

remedies awarding,251 is out of scope of this dispute. Non-pecuniary remedies still can be 

enforced according to the New York Convention that does not distinguish enforcement 

procedure based on monetary or non-monetary relief.252  

152. Thus, non-pecuniary remedies can be successfully awarded. 

5. Conditions under Article 35 of the ILC Articles are met  

153. Two conditions are satisfied: (i) not materially impossible,253 (ii) proportional.254 

154. It is materially possible to restore the legal situation that existed before the 

commission of the wrongful act by (1) annulment of the LRE amendment enacted in 

violation of the BIT, (2) continuing to pay pre-2013 tariff, (3) reconsideration of the 

administrative act unlawfully adopted255 in respect of the Claimant’s investment in  Alfa. 

155. Restitution is not materially impossible “merely on grounds of legal or practical 

difficulties”.256 Political or administrative obstacles to restitution do not amount to 

material impossibility either.257 Thus, the Respondent cannot deny restitution based on the 

possible difficulties in the legislative process. 
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156. Restitution is not just materially possible but the most appropriate form of reparation 

as it is in full conjunction with the objectives of the BIT focused on long-term partnership 

between the host state and the investor. Unlike the Al-Bahloul where investors’ activity in 

the host country was terminated few years before the proceeding,258 Vasiuki has planned 

far-reaching investment activity in Barancasia.259 The obligation breached is continuous 

thus juridical restitution or specific performance can be awarded.260 The present case 

differs from the Micula261 as no contradiction of the rules of EU State aid policy would 

occurre in case of awarding juridical restitution. 

157. The Alfa license issue is also materially possible as unlike the Al-Bahloul 262 no third 

parties’ interests would be impaired263 in the present case. 

158. Restitution is not available when “the burden which restitution would impose on the 

responsible State and the benefit which would be gained by […] the victim of the breach” 

are disproportional.264 Disproportionate burden must be grave.265 In the present case 

restitution is not “burdensome, time-consuming, and […] the detriment of the public”.266 

159. Restitution is based on “considerations of equity and reasonableness”.267 Restitution 

awarding does not grant Vasiuki more than it would be awarded by compensation. 

Restitution provides a legal benefit for Vasiuki from pre-2013 tariff without jeopardizing 

political independence or economic stability268 of Barancasia. Even if the sovereignty 

concern is present the final choice rests with the Respondent by means of alternative 

decision. Thus, awarding restitution would be proportionate in any event.  

160. Restitution is neither materially impossible, nor disproportionate and can be 

successfully ordered. 

161. To sum up, juridical restitution and specific performance are the most appropriate 

remedies in the case at hand. Vasiuki requests the Tribunal to order juridical restitution or 

specific performance with the alternative to enforce compensation.  
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V. THE CLAIMANT’S BASIS FOR CLAIMING AND QUANTIFYING 

COMPENSATION IS APPROPRIATE 

162. The BIT does not provide for specific rules of quantifying compensation due for a 

breach of the FET standard of protection. Thus, the international customary law principle 

of full reparation for the injury caused by an internationally wrongful act269 shall apply.270  

163. Full reparation, taken the form of compensation271 in the case at hand, should be 

determined on the basis of fair market value272 of investment defined as 

the price that a willing buyer would pay a willing seller in circumstances in 
which each had good information, each desired to maximize his financial gain, 
and neither was under duress or threat273.  

164. While it is not the only mean possible,274 fair market value is the appropriate mean of 

compensation for damages caused by a breach of FET275. By resorting to the standard of 

fair market value compensation can “wipe out all the consequences of [the breach of FET] 

and re-establish the situation which would, in all probability, have existed if that act had 

not been committed”.276  

165. The Claimant submits that the expert report of Mr. Kovic in all respects provides a fair 

and accurate quantifying of compensation. The Claimant will demonstrate that Mr. Kovic 

provides a fair and accurate quantifying of compensation by proving the following: [A] in 

respect of the Alfa, Beta and 12 other projects discounted cash flow method (the "DCF 

method") proposed by the Claimant should be applied in quantifying future losses, [B] in 

respect of the wasted expenditures the principle of highest and best use should be the basis 

for quantifying compensation, [C] the Claimant’s calculation on the Alfa project’s 

revenue loses is supportive, [D] the Claimant’s presumptions upon future developments 

are reasonably justified, [E] WACC must be applied as the interest rate. 
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A. DISCOUNTED CASH FLOW IS A PROPER METHOD FOR CALCULATION OF DAMAGES 
CAUSED TO THE CLAIMANT DUE TO THE LOSS OF REVENUE 

166. Marko Kovic calculation of the net present value (the “NPV”) by discounting future 

cash flows on 8% WACC is an appropriate way to calculate damages to the Claimant’s 

projects.  

167. Under Article 46 of the ILC Articles compensation due for a breach of the BIT covers 

“any financially assessable damage including loss of profits”.277 In respect of quantifying 

loss of profits “[f]air market value measures the value of the business”.278 Hence, the fair 

market value of the business (firm) must be valuated.  

168. The fair market value of the enterprise could be determined by means of the NPV of 

future cash flow. The Claimant uses the DCF method to estimate the NPV of the firm as it 

“must be computed on the basis of what was legitimately expected at any given time”.279 

Despite the possible speculative element in DCF valuation, DCF method is the most 

appropriate for future cash flows calculation280 as it is the only one that can “accurately 

track value through time”.281 

169. The DCF method is internationally accepted to be the most appropriate to establish the 

NPV of the business (firm)282. Being fully satisfied for valuing companies283 the DCF 

method is widely used by arbitral tribunals within the meaning of the World Bank284. 

Furthermore, the DCF method is “widely used in the context of tariff reviews for 

regulated utilities”285 which is the context of the present case.  

170. The Respondent’s allegation towards the need to discount future cash flows at the cost 

of equity rather than at WACC is not conclusive. The cost of equity per se is not a suitable 

discount rate as the cash flows calculated are cash flows to the firm. By contrast, DCF to 

equity is valuated if the potential profit of shareholders is found.286 Unlike Walter Bau 

case and ADC case where the cost of equity was used to discount dividends,287 WACC is 
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an appropriate discount rate in determination of the fair market value of the firm, 

successfully applied by the tribunals.288  

171. WACC would apply to cash flows going to both equity holders and lenders.289 Despite 

the fact that operating costs are constant and, then independent, they are still present and 

as a result must be determined in WACC calculation. In this regard in discounting net 

present value of the firm operating costs are considered while only future cash flows of 

revenues were calculated.  

172. Thus, DCF method with WACC as a discount rate is the most appropriate method to 

calculate NPV of revenue losses in respect to the Alfa, Beta and 12 other projects. 

B. THE CLAIMANT WASTED INVESTMENT IN LAND, PANELS AND REQUIRED EQUIPMENT 

173. The Claimant’s investment was wasted as the value of land, panels and equipment 

dramatically decreased. In respect of the fair market valuation, the principle of highest and 

best use applies.290 

174. The Claimant does not dispute that the expenditure’s potential must be taken into 

account.291 Indeed, equipment can be used for other purposes or sold. The land plots also 

have different alternative uses,292 and as a result may be used for other projects.293 

However “the potential mitigation”, as Professor Priemo puts its, 294 itself is of no legal 

relevance here as for appropriate fair market valuation of damages “the most valuable 

use”295 principle applies.  

175. Generation of solar energy from photovoltaic power plants is the most valued use of 

expenditure that is “physically possible, appropriately justified, legally permissible, 

financially feasible”.296 Firstly, plants’ operation “will be employed in the reasonably near 

future” 297 as the Claimant has already made considerable investment for physical 

installation and incurred other costs.298 Secondly, as to the land, it is prime “solar power” 

                                                 
 
288 Occidental v. Ecuador, §764; Guaracachi v. Bolivia, §453. 
289 Walter Bau v. Thailand , §14.35. 
290 Sabahi, p.108. 
291 Santa Elena v. Costa Rica, §94. 
292 Procedural Order N 3, Record, p.63, §17. 
293 Procedural Order N 2, Record, p.60, §29. 
294 Priemo report, Record, p.54, §11. 
295 Sabahi, p.108. 
296 Kantor, p.30. 
297 Kantor, p.31. 
298 Annexes to the Kovic report, Record, Annex 2. 



TEAM FORSTER 

 37 

land.299 Generation of solar energy is exactly the most justified means of exploration. 

Thirdly, the land and required equipment were bought for photovoltaic generating projects 

that Vasiuki planned on the LRE fixed tariffs for a period of twelve years. Impossibility to 

recoup investment or turn a profit results in wasted money for the investment that causes 

substantial damages to the Claimant reflected in Annex 2 of the Kovic Report.300 

176. Thus, as highest and best use of the expenditures is generation of solar energy from 

photovoltaic power plants, impossibility to efectively use the investment as was expected 

constitutes damages that must be compensated.  

C. THE CLAIMANT’S CALCULATION ON THE ALFA PROJECT’S REVENUE LOSSES IS 
SUPPORTIVE 

177. “Proven record of profitability” of the project or other projects that operated in similar 

circumstances301 is a justified way of damage calculation. The figure proposed by Vasiuki 

is reasonable and should be the basis for compensation in respect of the Alfa project.  

178. The performance of the Alfa can be successfully forecasted. Alfa project’s capacity 

has improved at a fixed rate of 2.2% per year. Hence, it should have reached its design 

capacity by 2013. The fact that in the first year real construction costs exceeded the 

estimated project cost is irrelevant as the construction problems were successfully 

resolved - Alfa became a reliably profitable operation. 

179. Vasiuki is a successful developer of electric projects. It’s forecasts for the projects’ 

profitability always proved to be reasonable as shown in Vasiuki LLC Project Listing302 

and Annual Projected Revenue.303 These figures are the evidence that the Claimant’s 

calculation on the Alfa’s revenue losses is supportive as well.  

D. THE CLAIMANT’S PRESUMPTIONS ON FUTURE DEVELOPMENTS ARE REASONABLY 
JUSTIFIED 

180. The Claimant submits that its presumptions on future developments are reasonably 

justified and the calculation of damages304 is supportive. Change to the tariff structure of 

the LRE negatively influenced Claimant’s future development of solar arrays.305 The 

Claimant expected that it could develop a dozen separate generators feeding a single 

                                                 
 
299 Procedural Order N 2, Record, p.60, §29. 
300 Annexes to the Kovic report, Record, Annex 2. 
301 Vivendi v. Argentina, §8.3.4 
302 Annex No. 9, Record.  
303 Annex No. 9, Record. 
304 Kovic report, Record, p.51, §11. 
305 Ibid. 



TEAM FORSTER 

 38 

transmission interconnection.306 The best evidentiary support is Annex 4 to the Marko 

Kovic Report307. The revenue calculation considers all expenses and expenditures that the 

Claimant is to incur.308 Such flexible figures as inflation rate, tax rate and interest rate are 

also taken into account. As the inflation rate in 2015 is 0.2%, the forecasts of income from 

Follow-On Barancasia Solar Installations309 are not influenced. DCF method used in the 

net present valuation is the most appropriate for future cash flows calculation310 as it is the 

only method that can “accurately track value through time”.311  

181. Vasiuki is a successful developer312 that aspired to achieve a long-term goal.313 

Vasiuki always proved its renewable energy plants forecasts to be accurate314. No 

evidence exists that the forecast in respect of the future solar projects would be unfeasible. 

E. WACC MUST BE APPLIED AS THE INTEREST RATE 

182. The Claimant requests the Tribunal to use the same WACC rate in discounting future 

amounts and as the interest rate on past sums.315 

183. The BIT does not provide for the interest rate to be applied in case of the fair and 

equitable treatment breach. The Claimant also has no evidence of any interest rate in 

Barancasia’s domestic law. Thus, the principles of international law shall apply.316 Firstly, 

the principles of reasonableness and fairness must be taken into account.317 Secondly, in 

respect of the customary law principle of “full reparation”318 the award of interest should 

ensure the full compensation to the Claimant.319  

184. Historical and future cash flows are “artificially diminished” in case when discount 

rate and interest rate are different.320 The difference of rates gives rise to Invalid Round 

Trip (IRT) which violates the principle of full compensation.321 To avoid IRT pre-

judgment interest must be set at the same rate as rate “at which expected future loses are 
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discounted to valuation date”.322 As the same rate must be used to “both discount and 

bring forward damages”,323 WACC used in discounting future amounts is the appropriate 

interest rate.  

185. Furthermore, WACC per se is the appropriate pre-judgment rate that satisfies full 

compensation.324 As the interest should be “market-oriented”,325 WACC is also preferred. 

186.  Thus, in determining the appropriate interest rate “the full present value of the 

compensation” must be guaranteed.326 Using WACC as the interest rate “thus ensures that 

full reparation is made” by the Respondent.327 
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PRAYER FOR RELIEF 
Claimant respectfully requests the LCIA to find that:  

(1) The Tribunal has jurisdiction over this dispute. 

(2) The claim is admissible and the Tribunal can proceed with the merits. 

(3) The Respondent breached the FET guaranteed under Article 2(2) of the BIT. 

(4) The Respondent cannot invoke state of necessity to excuse its breach of the Article 2(2) of 

the BIT. 

(5) The Respondent should repeal the amendment to Article 4 of the LRE or continue to pay 

Vasiuki the €0.44 feed-in tariff for 12 years. 

(6) Alternatively, the Respondent should pay damages to Vasiuki for its losses over the 12 

years during which the tariff should have remained unchanged. These losses should be 

calculated in accordance with the Report of Claimant’s Expert. 

(7) Vasiuki is entitled to restitution of all costs related to these proceedings. 

 

Respectfully submitted on 19 September 2015.  

-------  

Team FORSTER.  

On Behalf of the Claimant,  

Vasiuki LLC. 

 

 


