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1 

 

STATEMENT OF FACTS 

1 Vasiuki (Claimant) is an LLC incorporated under the laws of Cogitatia. It has developed 

and operated energy facilities in Cogitatia, Barancasia and elsewhere since 2002.1 

2 In 1998, Barancasia (Respondent) and Cogitatia entered into an Agreement for the 

Promotion and Reciprocal Protection of Investments (“BIT”).
2
 Prior to 1998, both 

Cogitatia and Barancasia ratified the Vienna Convention on the Law of Treaties 

(“VCLT”).
3
 In 2004, both countries joined the European Union (“EU”).

4
 Respondent then 

declared all its intra-EU BITs obsolete and tried to formally terminate them through the 

notification in June 2007.
5
 Cogitatia has never officially responded to these actions.

6
 

3 Since 2007, Respondent has strived to meet EU climate and energy targets, to promote the 

renewable energy production and to secure energy supplies. In response, Claimant began 

researching solar technology, possible production areas, and developments in 

Respondent’s legislature.
7
 In 2009, Claimant bought land in Barancasia and launched its 

first solar project, “Alfa”. Though Alfa suffered some setbacks and inefficiencies, it 

became operational and connected to the grid in 2010.
8
 

4 In May 2010, Respondent adopted the Law on Renewable Energy (“LRE”) to encourage 

the development and production of renewable energy. Respondent promoted investments 

through “fixed” tariffs for licensed facilities. The Barancasia Energy Authority (“BEA”) 

sets tariffs and issues licenses. Thus, the LRE “guaranteed that the… tariff announced and 

applicable [at the] issuance of a license would apply for twelve years.”
9
  

5 On 1 July 2010, the BEA announced publicly the fixed tariff of 0.44€/kWh. The 

calculation was partly based on a projected annual return of 8% for licensed projects. 

Respondent implemented the LRE through the Regulation on the Support of Photovoltaic 

                                                 
1
 Uncontested Facts, para.3. 

2
 Ibid., para.1.  

3
 P.O.2, para.5. 

4
 Uncontested Facts, para.5.  

5
 Ibid., para.5,6,9-11,24, 31; Annex 7.1,p.39. 

6
 Ibid., para.24.  

7
 Ibid., para.7. 

8
 Ibid., para.12, 13.  

9
 Ibid., para.13-17; LRE, Art.4(2010). 
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Sector (“Regulation”), which included procedures for licensing, calculation and 

applicability of the announced feed-in tariff.
10

  

6 Relying on this legal framework, Claimant significantly expanded its photovoltaic 

investments in Barancasia. It also applied for a license for Alfa, and then applied for 13 

additional licenses and began investing those projects (“Beta” and 12 more).
11

 

7 On 25 August 2010, Respondent rejected Alfa’s license application, claiming the feed-in 

tariff would only apply to new projects. Respondent has not cited such a requirement in its 

legal framework and concedes, “nothing in the LRE itself stated this limitation”.
12

 

8 On the same date, Respondent granted Beta “a license with a guaranteed 0.44€/kWh 

tariff”. Using experience gained through the Alfa, Claimant implemented Beta faster and 

more efficiently. It became operational on 30 January 2011.
13

 

9 During 2011, a new technology was developed reducing production costs. Therefore, the 

profitability of investments made under the 0.44€/kWh tariff increased. The BEA received 

over 7000 applications for licenses to develop new photovoltaic projects. It granted 6000 

licenses, 12 to Claimant for 12 more photovoltaic projects.
14

  

10 Claimant ordered solar panels and started the construction based on the new technology in 

2012.
15

 Claimant could not benefit from the new technology for Alfa and Beta, because it 

is not compatible with older projects.
16

 

11 In 2012, Respondent stated that the whole renewable energy support was unsustainable 

because of the “solar bubble” caused by the new technology. It determined that it was not 

even possible to connect 7000 new users to the national electricity grid. Respondent 

would not be able to borrow the necessary amounts of money without exceeding its EU-

mandated borrowing limits for the relevant years. In the following, teachers organized 

non-violent strikes demanding an increase of salaries.
17

 Barancasia’s government 

                                                 
10

 Uncontested Facts, para.18-21.  
11

 Ibid., para.22, 27.  
12

 Ibid., para.22.  
13

 Ibid., para.23.  
14

 Ibid., para.25-27.  
15

 Ibid., para.27.  
16

 P.O.2, para.30.  
17

 Uncontested Facts, para.28-32.  
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promised to review its legislation and amended the guarantee of Art.4 LRE in January 

2013.  

12 Before the amendment, private hearings took place in November 2012 before the 

Barancasian Parliamentary Energy Committee, in which only specially invited 

stakeholders and investors were called to present testimony. Claimant was not invited or 

informed about these hearings.
18

  

13 The amendment allowed the BEA to review the feed-in tariff annually.
19

 Immediately, the 

BEA reduced the feed-in tariff for all licensed projects by almost 66% to 0.15€/kWh, 

applicable from 1 January 2013.
20

  

14 By that time, Claimant had borrowed substantial sums of money for considerable 

investments into the 12 new projects and planned to bring on line comparable projects in 

the future, relying on the guarantees Respondent made before.
21

  

 

 

 

 

 

 

 

 

 

 

                                                 
18

 Ibid., para.33, 34; P.O.2, para.15; P.O.3, para.6. 
19

 LRE, amended Art.4 (2013). 
20

 Uncontested Facts, para.35. 
21

 Ibid., para.36.  
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A. THE TRIBUNAL HAS JURISDICTION BECAUSE THE BIT WAS 

NOT TERMINATED EITHER THROUGH THE MEMBER STATES’ 

ACCESSION TO THE EU OR UNDER ARTICLE 13 BIT 

15 In 1998, Cogitatia and Barancasia concluded a bilateral investment treaty (“BIT”), which 

entered into force in August 2002.
22

 The BIT contains, inter alia, clauses providing for fair 

and equitable treatment (“FET”) and dispute resolution through arbitration.
 23

 It also 

includes Art.13 governing the duration and termination of the BIT. Art.13 BIT provides 

that the BIT will “remain in force for… ten years”, that termination will only take effect 

12 month after sending notice, and the BIT will still govern “investments made prior to 

termination… for a period of ten years from the date of its termination”
24

. 

16 Two years after the BIT’s entry into force, both states accessed to the EU by ratifying the 

Treaty on the Functioning of the European Union (“TFEU”).
25

 Then, in 2007, Respondent 

notified Cogitatia of its intention to terminate the BIT.
26

 However, the BIT had been in 

force only five of the guaranteed ten years.  

17 In its Response to Request for Arbitration, Respondent argues that the BIT “has become 

obsolete” without clarifying its legal reasoning.
27

 However, Respondent’s likely 

arguments fail. The EU accession does not terminate the BIT under Art.59 VCLT (1). 

Further, EU law does not prevail over the BIT according to Art.30 VCLT (2). Finally, the 

2006 declaration does not deprive the Tribunal of jurisdiction (3).  

1. THE TRIBUNAL HAS JURISDICTION BECAUSE THE ACCESSION TO THE EU DID NOT 

TERMINATE THE COGITATIA-BARANCASIA BIT UNDER ARTICLE 59 VCLT 

18 The Tribunal should use the Vienna Convention on the Law of Treaties (“VCLT”) to 

interpret the relationship of the BIT and the TFEU, as both states ratified it prior to 

1998.
28

 Under Art.59(1) VCLT, the 2004 ratification of the TFEU does not affect the 

validity of the 1998 BIT. Since both States are parties to the VCLT, its conflict rules 

                                                 
22

 Uncontested facts para.1; P.O.2, para.1. 
23

 Annex No.1 p.25 et seq. 
24

 Art.13(2,3) BIT. 
25

 Uncontested facts para.5. 
26

 Annex No.7.1, p.39. 
27

 Response to Request for Arbitration, p. 11. 
28

 P.O.2, para.5. 
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determine which treaty governs. Art.59(1) VCLT addresses the conclusion of successive 

international treaties, setting standards for the termination of one treaty through 

conclusion of another. It states: 

“Article 59. TERMINATION OR SUSPENSION OF THE OPERATION OF A 

TREATY IMPLIED BY CONCLUSION OF A LATER TREATY 

1. A treaty shall be considered as terminated if all the parties to it conclude a 

later treaty relating to the same subject-matter and: 

(a) […]the parties intended that the matter should be governed by [the later] 

treaty; or 

(b) The provisions of the later treaty are so far incompatible with those of the 

earlier one that the two treaties are not capable of being applied at the same 

time.”
29

 

19 None of these requirements are met. First, the BIT and the TFEU do not deal with the 

“same subject-matter” (1.1.). Second, the TFEU was not intended to replace the BIT and 

the treaties are not incompatible (1.2.).  

1.1. THE TFEU AND THE BIT DO NOT RELATE TO THE SAME SUBJECT-MATTER 

20 The BIT and the TFEU do not govern the same subject-matter, as required for a 

termination under Art.59(1) VCLT. Several EU member states have challenged intra-EU 

BITs on these grounds;
30

 however, tribunals consistently rejected this approach.
31

 

Consequently, many no longer even make the argument.
32

  

21 Sir Ian Sinclair, speaking at the United Nations Conference on the Law of Treaties, 

pointed out that “same subject-matter” must be interpreted restrictively.
33

 It is not 

designed for a situation in which one general treaty’s provision coincidentally touches 

upon a more specific treaty.
34

 Tribunals have also taken a restrictive stance and established 

that a considerable overlap, which is more than merely incidental or minor, must exist 

between the treaties.
35

 

                                                 
29

 Art.59 VCLT (Emphasis added).  
30

 Eastern Sugar; Binder; Eureko I+II; European American Investment Bank; Oostergetel. 
31

 Ibid. 
32

 EMV; Spyridon; Austrian Airlines; Saluka-I; Micula. 
33

 Official Records, p.222. 
34

 Ibid. 
35

 Eureko I, para.242. 
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22 Under this interpretation, the BIT and the TFEU do not relate to the same subject-matter. 

The TFEU addresses the establishment of a common market by reducing trade barriers 

within the EU.
36

 Conversely, the BIT deals with cross-border investments.
37

 The BIT also 

provides for much more specific protection, such as FET
38

, expropriation and full 

protection and security.
39

 Moreover, it contains a dispute resolution clause allowing 

investors to sue a state in arbitration proceedings
40

 whereas otherwise, they would be 

obliged to file suit in front of the host states’ national courts.
41

 

23 Thus, the TFEU and the BIT do not relate to the same subject matter. 

1.2. THE PARTIES DID NOT INTEND THE TFEU TO REPLACE THE BIT, AND THE TREATIES 

ARE NOT INCOMPATIBLE 

24 Even if the BIT and the TFEU dealt with the same subject-matter, accession to the EU did 

not terminate the BIT under Art.59 VCLT—its additional requirements are not met. There 

is no evidence that the parties intended the TFEU to replace the BIT (1.2.1). Further, the 

treaties are not incompatible (1.2.2). 

1.2.1. THE PARTIES DID NOT INTEND TFEU TO REPLACE THE BIT 

25 Respondent has not produced any evidence suggesting intent to replace the BIT. While the 

record provides little evidence regarding the accession process, the BIT suggests that the 

parties intended it to coexist with EU law.  

26 Art.3(3)(a) BIT contemplates the parties joining “any customs union or free trade area or 

a monetary union”. This reveals that the States contemplated concluding future 

agreements not unlike the TFEU. Further, since both states are located in Europe and did 

eventually join the EU, it is likely that they at least considered accessing the EU when the 

BIT entered into force a mere 20 months earlier. EU accession was likely at least 

considered. Even more so since the treaty entered into force a mere 20 months before 

ascension
42

.  

                                                 
36

 European American Investment Bank, para.178. 
37

 Ibid. 
38

 Art.3(2) BIT. 
39

 Art.2(2) BIT. 
40

 Art.8 BIT. 
41

 Tietje, p.14. 
42

 P.O.2, para.1. 
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27 Further, BITs often contain disconnection-clauses, that is, a clause expressing the 

superiority of a certain later treaty. Since 1988, more than 20 treaties containing such 

clause were concluded.
43

 However, this BIT does not establish any such hierarchy. In 

addition, the tribunal should consider that a state’s accession to the EU requires years of 

preparation. Barancasia and Cogitatia accessed the EU not even two years after the BIT 

entered into force.
44

 It would seem odd to assume that the states were unaware of the 

existence of their BIT during the negotiations of EU accession. 

28 Had the parties wanted to replace the BIT, they could have included a disconnection 

clause via renegotiation or signed a memorandum of understanding. In contrast, the states 

even decided to establish a ten-year minimum duration of the BIT and included a sunset 

clause providing for another ten years.
45

 This strongly suggests that they wanted to 

maintain the BIT’s protection.  

29 Finally, replacing the intra-EU BIT with the TFEU would limit the investor’s rights, such 

as access to arbitration tribunals. Further, it would disfavor investors originating from EU 

member states compared to investors from third countries having BITs with EU member 

states. Nothing suggests this was what the parties intended. In line with that, there are 

approximately 200 intra-EU BITs in force at the moment.
46

 Thus, other member states 

also deem them to be essential for the investments and did not intend to replace their 

specific investment protection with the general TFEU. 

30 The parties did not intend to replace the BIT with the TFEU. 

1.2.2. THE TWO TREATIES ARE NOT INCOMPATIBLE  

31 Even if the BIT and TFEU cover the same subject-matter, the treaties are not 

incompatible; thus, the later did not terminate the former.
47

 Nonetheless, Respondent may 

argue that it does. Indeed, the EU Commission has relied on an alleged incompatibility 

with EU law in infringement proceedings against member states which had not terminated 

                                                 
43

 Bischoff/ Happ, p.178. 
44

 Statement of Uncontested Facts, p.20 
45

 Art.13 BIT 
46

 European Commission-I. 
47

 Art.59(1)(b) VCLT.  
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intra-EU BITs
48

. However, tribunals have constantly rejected this position.
49

 Should 

Respondent argue this point, it will likely make one of two arguments.  

32 First, Respondent could argue that allowing investors from one member state the 

protection of a BIT while denying it to other EU investors would divide the common 

market and amount to discrimination.
50

 Indeed, this was the Slovak Republic’s argument 

in Eureko v. Slovak Republic. However, the means of resolving the alleged discrimination 

would be to extend the protection to other investors as well instead of restricting existing 

rights.
51

 

33 Second, Respondent may argue that BITs undermine the ECJ’s exclusive jurisdiction for 

disputes. However, the ECJ’s exclusive competence only addresses disputes between 

member states—not with investors. Moreover, even the EU itself has signed the Energy 

Charter Treaty, which contains a dispute resolution mechanism other than the ECJ.
52

 

Therefore, the EU itself apparently believes that the investors’ access to arbitration is 

compatible with the TFEU. 

34 Thus, the existence of several remedies available does not automatically entail their 

incompatibility. This was affirmed in Southern Bluefin Tuna, which noted that: 

“There is frequently a parallelism of treaties, both in their substantive content 

and in their provisions for settlement of disputes arising thereunder. The 

current range of international legal obligations benefits from … 

cumulation.”
53

 

35 In line with that, the special rapporteur involved in drafting the VCLT, Humphrey 

Waldock, stated that the conflict rule should not apply if a later general treaty impinges on 

a more specific, previous treaty.
54

 This reading also reflects the general principle 

generalia specialibus non derogant. 

36 Referring to the question of incompatibility between intra-EU BITs and the TFEU, the 

tribunal in European American Investment Bank v. Slovak Republic asked,  

                                                 
48

 European Commission-I. 
49

 Cf. fn.30. 
50

 Eureko I, para.113. 
51

 Ibid, para.274. 
52

 Art.27 Energy Charter Treaty. 
53

 Southern Bluefin Tuna, para.52. 
54

 Official Records, p.253. 
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“[i]f indeed, the investors are protected in a similar way by two different 

regimes, why should only one of these regimes be applicable?”
55

 

37 Consequently, the additional protection afforded by the BIT is not incompatible with the 

TFEU.  

38 In conclusion, the Cogitatia-Barancasia BIT was not terminated under Art.59 VCLT. 

2. THE TRIBUNAL HAS JURISDICTION BECAUSE THE BIT REMAINS APPLICABLE. 

39 The requirements of Art.30(3) VCLT are not met and, therefore, the BIT is not 

superseded. Art.30(3) VCLT stipulates: 

“Article 30 Application of successive treaties relating to the same subject-

matter 

… 

3. When all the parties to the earlier treaty are parties also to the later treaty 

but the earlier treaty is not terminated or suspended in operation under article 

59, the earlier treaty applies only to the extent that its provisions are 

compatible with those of the latter treaty.”
56

 

40 Art.30(3) VCLT’s requirements are identical with Art.59(1) VCLT’s apart from its legal 

consequence.
57

 Contrary to Art.59(1) VCLT, an established incompatibility does not 

terminate the whole treaty, instead only the incompatible provisions cease to be 

applicable.  

41 As stated above, the two treaties do not relate to the same subject- and are not 

incompatible.  

42 In conclusion, the TFEU does not supersede the BIT or its provisions under Art.30 VCLT. 

3. THE TRIBUNAL HAS JURISDICTION DESPITE RESPONDENT’S ATTEMPTED TERMINATION 

OF THE BIT 

43 Respondent’s 2007 declaration failed to terminate the BIT because it falls within the ten 

year period in which the parties cannot terminate the BIT.  

                                                 
55

 European American Investment Bank, para.228. 
56

 Art. 30(3) VCLT (Emphasis added). 
57

 Tietje, p.15. 
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44 The BIT entered into force in August 2002.
58

 Art.13(3) BIT stipulates that the minimum 

duration of the treaty amount to ten years. Only after this period, a termination is 

possible.
59

 Further, even if the BIT is terminated after this period, it remains in force for 

12 months upon the notification of termination.
60

 Therefore, the earliest date for the BIT 

to expire would be 11 years after the entry into force; that is August 2013. Thus, the 

attempt to terminate the BIT in 2007 was invalid. 

45 Further, even after a valid termination, the BIT continues to provide protection for ten 

years for investments made prior to the termination. Thus, at the earliest, the BIT’s 

protection would end August 2023. Even if the termination by Respondent was valid, the 

BIT would still be effective till 2017.  

46 In conclusion, Respondent’s effort to terminate the BIT was invalid, and the BIT is still 

valid and it still provides protection. 

47 In conclusion, the BIT remains applicable and, therefore, the Tribunal still has 

jurisdiction. 

B. RESPONDENT BREACHED BIT OBLIGATIONS BY DENYING 

ALFA A LICENSE AND BY CHANGING THE “GUARANTEED” 

TARIFF 

48 Respondent breached several BIT provisions in its refusal to license Alfa and its unilateral 

change of the “guaranteed” tariff. Starting in 2007, Respondent turned to the private 

sector to achieve its goal to “go green” in the energy sector and fulfill the EU’s 20-20-20 

targets.
61 

These include three objectives until 2020.
62 

Relevant here is the objective to 

raise the energy consumption produced from renewable resources to 20%.
63

 

49 Respondent’s efforts culminated in May 2010, when it adopted the Law on Renewable 

Energy (“LRE”).
64 

With the law, Respondent intended to encourage investments and the 

                                                 
58

 P.O.2, para.1. 
59

 Art.13(2) BIT. 
60

 Ibid. 
61

 Uncontested Facts, para.7. 
62

 European Commission-II. 
63

 European Commission-II; Uncontested Facts, para.15. 
64

 Uncontested Facts, para.14. 
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development of renewable energy.
65 

To this end, it “guaranteed” a fixed feed-in tariff for 

12 years for licensed projects.
66 

On 1 July 2010, the Barancasia Energy Authority 

(“BEA”) announced the “guaranteed” tariff of 0.44 €/kWh.
67 

 

50 Relying on Respondent’s commitments, made both in the LRE and the 13 specific 

licenses, Claimant invested more than 1,000,000€.
68

 It developed the photovoltaic projects 

Alfa, Beta, Chi to Kopa and established plans for future investments.
69

 

51 However, Respondent did not keep its promises. As early as August 2010, Respondent 

began acting inconsistently and intransparently. It denied Alfa’s license application 

without giving any reason traceable to its legal framework.
70 

Further, in November 2012, 

Respondent excluded Claimant and other investors from private hearings addressing 

changes to the tariffs,
71

 although it had obtained 13 LRE licenses. 

52 The worst was yet to come. In January 2013, Respondent amended Art.4 LRE
72 

and then 

cut the tariff it had “guaranteed” to already licensed projects down to 0.15€/kWh.
73 

This 

represents a unilateral cut by almost 66%. 

53 Respondent breached the BIT both by denying Alfa’s license application without cause (1) 

and by unilaterally cutting the guaranteed tariff (2). 

1. RESPONDENT BREACHED THE FET’S TRANSPARENCY REQUIREMENT BY DENYING 

ALFA’S LICENSE WITHOUT LEGAL FOUNDATION 

54 Respondent breached the BIT’s principle of transparency, when its agency, the BEA, 

justified its rejection of Alfa’s license application by a requirement that has no legal 

foundation in the law and, therefore, was not foreseeable for Claimant. 

55 That breach leads to a violation of the fair and equitable treatment (“FET”) standard in 

Art.2(2) BIT. It provides: 

                                                 
65

 Ibid.; LRE Art.1. 
66

 Ibid. 
67

 Uncontested Facts, para.21. 
68

 Annex 9 p.46,47, Kovič-Report, para.9.  
69

 Ibid.  
70

 Uncontested Facts, para.22. 
71

 Ibid., para.34. 
72

 Ibid., para.34. 
73

 Ibid., para.35. 
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“[i]nvestments of investors of either Contracting Party shall at all times be 

accorded fair equitable treatment…”. 

56 This type of FET clause gives the investor the broad protection against any kind of unfair 

treatment.
74 

In contrast, some FET clauses limit protection to the international minimum 

standard. For example, Canada’s model BIT restricts its FET standard:  

“[t]he concept of ‘fair and equitable treatment’ ... do[es] not require treatment 

in addition to or beyond that which is required by the customary international 

law minimum standard…”.
75 

 

57 A breach of such a clause requires conduct that amounts “to an outrage, to bad faith, to 

willful neglect…”.
76

 

58 However, the Cogitatia-Barancasia BIT’s “unqualified” FET clause, like the clause 

applicable in Tecmed v. Mexico
77

, goes much further in protecting the investors. 

Tribunals
78 

and scholars
79 

agree that it contains several obligations. These include, inter 

alia, to avoid frustrating investor’s legitimate expectations
80 

and -most relevant here- act 

transparently towards investors in actions affecting their investments.
81 

 

59 The tribunal in Tecmed v. Mexico explained the transparency principle:  

“The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor…”
82

 

60 The tribunal in Frontier Petroleum v. Czech Republic elaborated: 

“Transparency means that the legal framework for the investor’s operations 

is readily apparent and that any decisions of the host state affecting the 

investor can be traced to that legal framework.”
83

 

61 Alfa, Claimant’s first renewable energy project, became operational in January 2010.
84 

Though the project operated at a loss
85

, Claimant saw hope. It had followed Respondent’s 

                                                 
74

 UNCTAD, p.13. 
75

 Canada Model BIT 2004,Art.5(2). 
76

 Nielsen, p.61-66 
77

 Tecmed, para.154.  
78

 Tecmed, para.154; LG&E, para.122; Thunderbird, para.138. 
79

 Schernbeck, p.1. 
80

 Saluka-II, para.302. 
81

 Schernbeck, p.1. 
81

 Saluka-II, para.302. 
82

 Tecmed, para.154 (Emphasis added). 
83

 Frontier Petroleum, para.285 (Emphasis added). 
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legislative process before investing
86

 and, after the LRE was enacted, expected to receive 

a license and tariff under the terms of the LRE.
87 

Claimant applied for this license, but the 

BEA rejected the application on 25 August 2010.
88

 

62 The Tribunal may be concerned that Claimant initially invested in Alfa before the LRE. 

However, continued investment is sufficient for protection under the FET standard.
89 

Indeed, Claimant continued to operate and invest in Alfa—even increasing its capacity by 

2.2% per year.
90 

 

63 Respondent rejected Alfa’s license without legal justification, because the LRE supports 

the development of existing capacity (1.1) and because Respondent has not—and 

cannot—trace its rejection to its legal framework (1.2). 

1.1. ALFA SHOULD HAVE RECEIVED A LICENSE UNDER THE TERMS OF THE LRE 

64 The LRE indicates that the Respondent should have granted Alfa a license. The BEA’s 

only justification for its denial was a simple statement to the effect that that the “fixed 

feed-in tariff would only be available for new projects”.
91 

Respondent itself 

acknowledges that “nothing in LRE itself stated this limitation”.
92

 

65 In fact, LRE directly contradicts BEA’s added requirement. Multiple articles indicate 

existing facilities may be licensed.
93 

The clearest expression is Art.5: 

“Existing capacity of electricity production from renewable energy sources 

may be developed or new capacity of electricity production from renewable 

energy sources at a new facility may be installed only upon obtaining a 

license from the BEA.”
94

 

                                                                                                                                                         
84

 Uncontested Facts, para.13. 
85

 Ibid., para.10. 
86

 Uncontested Facts, para.8. 
87

 Ibid., para.13. 
88

 Ibid., para.22. 
89

 Schreuer/Kriebaum, pp.2-7. 
90

 Kovič-Report, para.6. 
91

 Uncontested Facts, para.22 (Emphasis added). 
92

 Ibid. 
93

 Art.1,2 and 3 LRE, Annex 2. 
94

 Art.5 LRE, Annex 2 (Emphasis added). 
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66 Thus, Art.5 LRE provides that the state can grant a license for an existing facility. Alfa 

was such an existing solar project.
95

 It was operational since January 2010
96

—before the 

LRE was enacted in May 2010.
97

 Thus, the LRE applies for Alfa. 

67 Respondent rejected Alfa’s application by imposing a requirement that is not only absent 

from, but also contradicted by its law. Respondent thus violated the principle of 

transparency.  

1.2. RESPONDENT’S REJECTION IS NOT OTHERWISE SUPPORTED BY DISCLOSED RULES AND 

REGULATIONS GOVERNING THE INVESTMENT 

68 Respondent has not tried to—and indeed, cannot—justify its rejection of Alfa’s 

application with any other disclosed rules. The Tribunal may note that Respondent’s 

government implemented the LRE through the Photovoltaic Support Regulation 

(“Regulation”) and that this regulation included “detailed procedures for licensing”.
98 

However, the Regulation cannot justify the BEA’s added requirement that facilities have 

to be new to receive a license. 

69 Respondent has not provided—to Claimant or the Tribunal—any clause in the Regulation 

that would support the added requirement. Respondent even concedes that the added 

requirement contradicts Claimant’s reading of the Regulation: Claimant assumed, based 

on its reading, that Alfa should have been entitled to a license.
99

 Indeed, Respondent never 

challenges that reading; Respondent never suggests that such a requirement exists in the 

Regulation—or anywhere in the legal framework. 

70 Further, even if the Regulation contained this additional requirement, it would contradict 

the LRE, which allows licensing of existing facilities.
100

 In that case, the government 

would have issued a regulation contradicting the parliament’s law. That case would again 

lead to an intransparent behavior by Respondent.  

                                                 
95

 Uncontested Facts, para.12. 
96

 Ibid., para.13. 
97

 Ibid., para.14. 
98

 Ibid., para.18. 
99

 Ibid., para.22. 
100

 Art.5. LRE, Annex.2. 
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71 In conclusion, Respondent violated the FET standard’s principle of transparency because 

its decision to reject Alfa’s LRE license “can[not] be traced to that legal framework”.
101

 

2. IN CUTTING THE GUARANTEED TARIFF, RESPONDENT BREACHED THE BIT’S FET 

STANDARD AND UMBRELLA CLAUSE 

72 Respondent breached multiple BIT obligations in the process of unilaterally cutting the 

“guaranteed” tariff by almost 66%
102

. These include fair and equitable treatment (“FET”) 

in Art.2(2) BIT (2.1) and the Umbrella Clause in Art.2(3) BIT (2.2). 

2.1. RESPONDENT BREACHED THE FET STANDARD  

73 Respondent’s change of the “guaranteed” tariff breached Art.2(2) BIT’s FET requirement. 

As noted above, the FET standard contains several obligations.
103

 Here, Respondent 

violated both the obligation to avoid frustrating legitimate expectations (2.1.1) and the 

principle of transparency (2.1.2). 

2.1.1. RESPONDENT FRUSTRATED CLAIMANT’S LEGITIMATE EXPECTATIONS CONCERNING 

THE UNCHANGED TARIFF RATE 

74 Claimant legitimately expected that all licensed projects would receive a fixed tariff of 

0.44€/kWh for 12 years. Respondent acknowledges its multiple guarantees that created 

this expectation: In the LRE, it guaranteed that the rate would remain fixed.
104

 In the 

licenses, it guaranteed the specific rate of 0.44€/kWh.
105

 Relying on Respondent’s 

guarantees, Claimant’s expectations were legitimate. However, Respondent frustrated 

those expectations by unilaterally cutting the tariff. 

75 Generally, 

“the concept of legitimate expectations relates to a situation where a 

Contracting Party’s conduct creates reasonable and justifiable expectations 
on the part of an investor to act in reliance on said conduct”.

106
 

76 This conduct includes “legal framework, representations and undertakings” by the 

government
107

, including administrative acts like granting licenses.
108

 In this case, 
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Respondent’s conduct was adopting the LRE, setting the fixed feed-in tariff and granting 

specific licenses. 

77 First Respondent adopted the LRE. Art.4 LRE, titled “Duration of Support Measures”, 

provides: 

“The feed-in tariff announced by the Barancasia Energy Authority (“BEA”) and 

applicable at the time of issuance of a license will apply for twelve years.”
109

 

78 As stated, Respondent concedes that this law “guaranteed that the feed-in tariff… 

applicable at the time of the issuance… would apply for twelve years.”
110

  

79 Second, the BEA publically announced a fixed feed-in tariff of 0.44€/kWh on 1
 
July 

2010.
111

 Third, Respondent then issued 13 licenses to Claimant under this fixed tariff: 1 

for Beta and 12 for subsequent projects.  

80 Claimant relied on Respondent’s guarantees by investing in each facility. Claimant 

brought Beta online in January 2011 and received the guaranteed fixed tariff until January 

2013.
112

 Claimant also made substantial investments in land and panels for the other 12 

facilities Chi to Kopa.
113

 

81 Respondent must keep these obligations because it used them to attract Claimant to invest 

in Barancasia. In Suez v. Argentina, Argentina similarly promised a specified tariff rate to 

attract investments and expand a utility system—their water system.
114

 The guarantee 

induced Suez’ legitimate expectations and ultimate investment.
115

 

82 Despite its assurances, Argentina refused to comply with the tariff terms in its legal 

framework.
116

 The Tribunal found that Suez’ expectations were legitimate, in part due to 
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Argentina’s efforts to induce the expectations and investments.
117

 Further, the tribunal 

found that Argentina frustrated those expectations.
118

 

83 Similarly, Respondent made assurances in the LRE and licenses to attract investments and 

promote their own economic growth.
119

 Respondent thus induced Claimant’s legitimate 

expectations. 

84 However, Respondent violated Claimant’s legitimate expectations. The parliament 

amended Art.4 LRE. This allowed the BEA to change the feed-in tariff. The BEA then cut 

the tariff by almost 0.15€/kWh published in January 2013, too.
120

 

85 Respondent may argue that Art.2 LRE and Respondent’s stated goal of meeting the EU’s 

20-20-20 targets limited Claimant’s expectations. Art.2, titled “Target Share of the 

Renewable Energy Sources in Energy Mix,” provides:  

“The production of energy from renewable sources shall be incentivized by state 

measures until the share of electricity generated from renewable sources amounts 

to no less than 20 percent”
121

 

86 However, Art.2 LRE does not affect Respondent’s guarantees or Claimant’s expectations. 

First, Respondent has never met this target
122

 or even suggested if/when it might. Thus, 

even if Art.2 LRE did limit the Respondent’s guarantees (in Art.4 LRE and the licenses), it 

is the only case and does not apply here.  

87 Second, the clause does not limit those guarantees. It rather obliges Respondent to 

“incentivize” the energy production until it reaches the 20% limit. Consequently, it simply 

suggests that Respondent might cease issuing licenses after it reaches its goals. It does not 

contradict—or even reference—the unqualified guarantees in Art. 4 LRE; therefore, it 

should be read in conjunction—not opposition—to them. 

88 Respondent may also argue that its sovereignty allowed it to change its law and, therefore, 

that Claimant’s expectations were not legitimate. Here Respondent sought to create a 
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stable legal framework to attract investments.
123

 However, part of the state’s sovereignty 

is the ability to bind itself.
124

  

89 Once the State by choice entered into certain international agreements, it must keep its 

made obligations.
125

 Respondent was not required to ratify the BIT with its protection for 

investors. Likewise, it was not required to make guarantees in the law and licenses. 

However, once Respondent did, it was bound to them.  

90 Thus, Claimant legitimately expected that all licensed projects would receive a fixed feed-

in tariff of 0.44€/kWh for 12 years. It legitimately relied on Respondent’s behavior: 

enacting guarantees in the LRE, issuing licenses under that law and actively seeking for 

Claimant’s investments. 

2.1.2. RESPONDENT BREACHED THE PRINCIPLE OF TRANSPARENCY 

91 Additionally, Respondent breached the principle of transparency because it did not invite 

Claimant to the private hearings addressing changes in the fixed tariff. Thus, Claimant had 

no opportunity to reconsider its investments or expectations.  

92 In context of the FET requirement, the principle of transparency requires an exchange of 

information in the context of an ongoing investment project.
126

 

93 After the private hearings with the Barancasian Energy Committee in November 2012, 

Respondent enacted an amendment of Art.4 LRE and changed the feed-in tariff.
127

 

Respondent did not invite Claimant to –or even inform of- those hearings.
128

  

Thus, Claimant was not involved in the proceedings, which finally had influence on 

Claimant’s investments. Thus, Claimant did not behave transparently regarding the 

amendment of Art.4 LRE. 
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2.2. RESPONDENT VIOLATED THE UMBRELLA CLAUSE UNDER ARTICLE 2(3) BIT BECAUSE 

IT BREACHED ITS OBLIGATIONS OF THE AWARDED LICENSES UNDER THE LRE 

94 Respondent breached the promises it made issuing licenses under its domestic 

legislation
129

 and for that violated the Umbrella Clause of Art.2(3) BIT. 

95 Each license guarantees financial support under the Art.3 and 4 LRE for the addressed 

project. That support includes the fixed feed-in tariff of 0.44€/kWh
130

 for 12 years
131

. 

Respondent instead enacted an amendment of Art.4 LRE
132

 and changed the fixed- feed-in 

tariff into 0.15€/kWh
133

. Art.2(3). BIT states:  

“Each Contracting Party shall observe any other obligation it may have with 

regard to a specific investment of an investor of the other Contracting 

Party.”
134

 

96 Such an umbrella clause provides additional protection for the investors under the BIT.
135

 

The clause leads to the effect that the breach of any obligation a state entered into with 

regard to the foreign investor constitutes a breach (not only of that obligation but also) of 

the BIT.
136

  

97 Respondent may argue that the obligations need to be contractual to be protected under 

the Umbrella Clause. Indeed some BIT’s impose this requirement in their wording,
137

 e.g. 

the Austria Model BIT
138

 and the Austria- Chile BIT
139

. The former includes the 

formulation any obligation the Party may have “entered into”.
140

 The latter BIT explicitly 

mentions contractual obligations that will be observed.
141

 Both formulations only include 

obligations of contracts between the investor and the host State.
142

 Accordingly, those 

BITs only protect contractual obligations under the Umbrella Clause. 
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98 However, Art.2(3) Cogitatia- Barancasia BIT provides a broader protection. It mentions 

“any obligation that shall be observed”
143

. This leads to a broad coverage
144

 of 

obligations under the Umbrella Clause of Art.2(3) BIT. Thereby the Umbrella Clause of 

the Cogitatia- Barancasia BIT covers not only contractual promises but also unilateral 

public law licenses passed on the basis of a general law.
145

 

99 However, an obligation must be specific and investment-related to be protected under the 

umbrella clause
 
.
146

 Respondent violated both.  

100 An obligation is specific if the state assumed it vis-à-vis the specific investment and not as 

a legal obligation of general character
147

. Claimant received 13 LRE licenses for its 

concrete projects. Each license addresses a specific investment of the Claimant. Through 

Art.3 and 4 LRE, Respondent ensured fixed financial support for 12 years for Claimant’s 

licensed 13 projects. Thus, each license
148

 gives the investor the guaranty to be financially 

supported for the concretely addressed project. Ergo every license entails a specific 

obligation under the LRE. 

101 An obligation is investment-related if the administrative or legislative promise of the State 

is the reason an investment was made.
149

 In LG&E v. Argentina, the state offered a clear 

legal framework, supporting tariffs and licenses to the investors to motivate 

investments.
150

 The tribunal regarded that as sufficient to be investment-related.
151

 

Similarly, Respondent bound itself to promises in the form of legal obligations issuing 

LRE licenses: Respondent enacted the LRE to encourage the development of the 

renewable energy technology.
152

 Like Argentina, Respondent wooed investors with 

promises concerning their investments.
153

 

102 For this purpose the guaranteed fixed feed-in tariff of 0.44€/kWh for 12 years and the 

obtained licenses induced Claimant to invest. Claimant significantly expanded its 
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photovoltaic investments in Barancasia relying on the state’s promises of the fixed feed-in 

tariff for 12 years for its projects.
154

 Thus, the obligations were investment-related. 

103 In conclusion, Respondent breached its specific and investment-related obligations: It 

enacted an amendment of Art.4 LRE and reduced the fixed feed-in tariff of 0.44€/kWh 

into 0.15€/kWh. On these grounds, Respondent violated the Umbrella Clause of Art.2(3) 

BIT. 

104 In conclusion, Respondent breached the BIT’s provisions FET standard and umbrella 

clause by rejecting Alfa’s license application without justification and unilaterally 

changing the guaranteed tariff. 

C. THE BREACHES OF THE BIT ARE NOT EXCUSED BY NECESSITY 

105 The Tribunal directed the parties to address “whether the measures were necessary in 

order to meet [Respondent’s] economic and renewable energy objectives”,
155

 implying 

that this could be grounds for excuse. Respondent’s objectives were to make renewable 

energy 20% of its total energy consumption.
156

 However, Respondent cannot excuse its 

breaches for three reasons: the renewable energy objectives were not protected by the BIT 

and not advanced by Respondent’s actions (1.). Further, its actions are not exempted under 

Art.11 BIT (2.) and Art.25 ILC Draft Articles on State Responsibility (3.). 

1. RESPONDENT’S ENERGY OBJECTIVES WERE NEITHER PROTECTED BY APPLICABLE NOR 

ADVANCED BY ITS ACTIONS 

106 Respondent’s actions are not excused because energy objectives are not protected by 

applicable law. Even if they would be protected, these actions cannot pursue the 

objectives. 

107 First, Respondent’s renewable energy objectives are not protected by the applicable law. 

No provision of the BIT or the ILC Draft Articles on State Responsibility (“ILC”) excuses 

a breach of the BIT to further “renewable energy objectives”. 
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108 Second, even if the energy objectives were included, Respondent’s measures could never 

pursue them. Denying Alfa’s license and lowering the tariff could never assist Respondent 

in increasing renewable energy. Instead, the opposite is true. Denying Alfa’s license made 

it more likely its solar facility would shut down. Further, Respondent’s goal in reducing 

the tariff was to slow the production of renewable energy not to advance it.
157 

 

2. ARTICLE 11 BIT DOES NOT EXCUSE RESPONDENT’S MEASURES 

109 While Respondent’s actions were not excused by its energy objectives, it may argue that 

they are excused by Art.11 BIT. However, this argument fails. Art.11 BIT provides: 

“Essential Security Interests 

Nothing in this Agreement shall be construed to prevent either Contracting 

Party from taking measures to fulfill its obligations with respect to the 

maintenance of international peace or security”
158

 

110 Respondent’s measures are not excused by Art.11 BIT for two reasons. First, 

Respondent’s economic situation is merely a national issue and Art.11 BIT does not cover 

national peace or security (2.1.). Second, even if Art.11 BIT allows Respondent to invoke 

domestic issues, the situation was not severe enough to endanger national security (2.2.). 

2.1. RESPONDENT’S ECONOMIC SITUATION DOES NOT FIT UNDER ARTICLE 11 BIT BECAUSE 

THE SITUATION DOES NOT RELATE TO INTERNATIONAL PEACE OR SECURITY 

111 The record indicates Respondent’s situation is purely national. However, Art.11 BIT does 

not cover national security interests because it is limited to interests of “international 

peace or security”. This follows from an application of the rules of interpretation in 

accordance with the Vienna Convention on the Law of Treaties (“VCLT”), which both 

Barancasia and Cogitatia ratified.
159

 Art.31(1) VCLT provides: 

“General Rule of Interpretation 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose…” 
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112 Interpreting Art.11 BIT to be limited to international issues follows from the ordinary 

meaning of the terms and the purpose of the BIT. This is confirmed by a comparison with 

other treaties.  

113 First, the common meaning of “international peace or security” is international peace or 

international security. This follows from common usage: an employment ad seeking a 

“talented man or woman” or someone offering a “cup of coffee or tea”
160

 to a guest. The 

employer does not want a talentless women nor the guest tea without a cup. Here, had the 

parties intended to include national security, they could have indicated that in the 

phrasing, e.g., “security or international peace” 

114 Further, the “object and purpose” of the treaty backs Claimant’s interpretation. The parties 

intended the treaty to protect and promote investments.
161

 Art.11 BIT is a narrow 

exception from that protection; therefore, the Tribunal should interpret it narrowly. 

Expanding its scope would conflict with the BIT’s purpose. 

115 Lastly, a comparison with language employed in other BITs supports Claimant’s reading. 

Art.18(2) US-Model BIT
162

 as well as several other BIT’s
163

 explicitly differentiate 

between “international peace or security” and “protection of its own essential security 

interests”  

116 Thus, when states wish to include national security, they can and do—explicitly. This 

comparison to other BITs shows that “international peace or security” does not include 

purely domestic issues.  

117 Consequently, “international peace and security” excludes purely domestic situations like 

Respondent’s. Therefore, Art.11 BIT does not excuse Respondent’s breach of FET. 

2.2. EVEN IF ARTICLE 11 BIT COVERS DOMESTIC SECURITY, RESPONDENT’S SITUATION IS 

NOT SEVERE ENOUGH TO EXCUSE THE BREACH 

118 Even if the Tribunal finds that Art.11 BIT covers purely domestic concerns, Respondent’s 

situation is not grave enough to threaten its national or security: first, Respondent’s 

                                                 
160

 Example from Oxford Dictionary, “or“. 
161

 BIT Preamble; Wälde, p.478. 
162

 US Model BIT Art.18(2) (Emphasis added); Belgium-Colombia BIT Art.II.3. 
163

 See also: Sweden-Mexico BIT Art.18; Art.12 Netherlands-Mexico BIT Art.12; Sweden-Russia BIT Art.3; 

Japan-China BIT Protocol 2. 



Team Alias Golunsky 

 

24 

 

situation is not close to an economic collapse. Second, its political situation is likewise not 

severe. Third, even if there is a danger to essential security interests, it does not excuse 

denying Alfa’s license. 

119 International arbitration tribunals are divided on the question, whether a state should be at 

all allowed to invoke the necessity clause for mere economic concerns. However, even the 

tribunals in favor of including economic interests, generally agreed that the threshold for 

an economic crisis had to be exceptionally high: a state must be at least close to a 

complete economic collapse.
164

 This breakdown is indicated by falling GDP, high 

inflation or deflation.
165

  

120 Argentina provides the most recent, highly analyzed use of the necessity defense for its 

social, political, and economic collapse in 2001 and 2002.
166

 However, even in 

Argentina’s extreme situation, many tribunals did not accept the necessity defence.
167

 

While Argentina may have fulfilled some of these requirements, a comparison shows that 

Barancasia does not. 

121 In Argentina, an enormous budget deficit and sky-rocketing foreign debt crashed their 

economy. In 2002, its debt amounted to 132.6% of GDP, with GDP falling by 11.0% that 

year.
168

 While Respondent has not provided its GDP or debt level, it has stated that if it 

complies with its obligations, it will exceed its EU-borrow limits.
169

 The EU sets borrow 

limits at 60% of the countries’ GDP.
170

 This represents less than half of the rate of the 

GDP-to-debt ratio of Argentina. 

122 Further, the vast majority of EU-Countries (23 of 28 in 2014) exceed their limits.
171

 This 

includes some of the EU’s strongest economies, like the Netherlands and Germany.
172

 

Exceeding the debt limits may sound precarious, but it would put Respondent in the 

company of countries with healthy economies and stable constitutional governments—far 

from an economic crisis.  
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123 Argentina also has 11.0% inflation. In contrast, Respondent had 0.2%
173

—about the same 

as Germany
174

 and the US
175

. This shows that the “solar bubble” does not lead 

Barancasia’s economy to a total breakdown. Thus, Respondent’s economic situation does 

not excuse its measures under Art.11 BIT.  

124 Further, Respondent’s political situation is not severe enough to excuse Respondent’s 

breaches. Again, a situation which excuses a breach has to be extreme, endangering the 

state’s political survival.
176

 Once more, Argentina provides a good comparison. In 2002, 

its political situation was enormously instable, including appointments of five presidents 

within ten days and an unemployment rate of more than 20%.
177

  

125 In contrast, Respondent suffered only minimal disruptions through non-violent teacher 

strikes.
178

 Further, strikes are a frequent in many democratic states like Barancasia.
179

 For 

example, the UK saw 40 strikes in the education sector in 2008 alone.
180

 Peaceful strikes 

do not amount to a danger to essential security interests. 

126 To summarize, Respondent only encountered minimal economic and political disruptions. 

Consequently, even if the Tribunal finds that the necessity clause in Art.11 BIT covers 

purely domestic concerns, Respondent’s situation is not grave enough to threaten national 

security.  

127 Finally, when Claimant applied for the Alfa-license, Respondent was not in a state of 

necessity. Claimant applied for the license before the “solar bubble”, the strikes and debt 

problems. Therefore, denying the license was not excused by Art.25 ILC. 

128 In conclusion, Art.11 BIT does not excuse the denial of Alfa’s license and the amendment 

of Art.4 LRE because the situation was not international or severe enough. 
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3. RESPONDENT IS NOT EXEMPTED BY ARTICLE 25 ILC DRAFT ARTICLES 

129 Given that Respondent cannot excuse its breach under the BIT, it may still argue that it is 

excused under Art.25 ILC.  

130 The ILC Articles govern the responsibility of states for their international wrongful acts. 

They are not limited to state-to-state obligations, but also apply to obligations “to an 

individual or group”, including investors.
181

 

131 While the ILC Articles apply, they do not excuse Respondent’s breach for two reasons: 

First, Art.11 BIT is lex specialis, superseding customary law (3.1.). Second, Respondent’s 

situation does not fulfill the requirements of Art.25 ILC (3.2.). 

3.1. ARTICLE 11 BIT EXCLUDES ARTICLE 25 ILC DRAFT ARTICLES AS LEX SPECIALIS  

132 The Tribunal should find that Art.25 ILC and Art.11 BIT cover the same interests and that 

the latter is lex specialis. Therefore, Art.11 BIT “should apply over the more general 

rule”.
182

 ILC articles themselves state that specific international rules, e.g. treaty rules, 

prevail over the ILC Articles. Art.55 ILC provides: 

“[The ILC Draft Articles] do not apply where… the content… of the 

international responsibility of a State [is] governed by special rules of 

international law.”
183

 

133 Art.11 BIT is such a “special rule” governing the same content as Art.25 ILC. The tribunal 

in Nicaragua v. US affirmed that BIT provisions governing essential security interest are 

more specific than the customary rules.
184

 Further, the more specific wording of Art.11 

BIT shows that this Article should prevail over Art.25 ILC. 

134 Following this, Art.11 BIT is lex specialis to the ILC Articles and, therefore, Respondent 

cannot invoke necessity under Art.25 ILC. 
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3.2. AMENDING ARTICLE 4 LRE WAS NOT EXCUSED BY NECESSITY UNDER ARTICLE 25 ILC 

DRAFT ARTICLES 

135 Even if the Tribunal finds that Art.11 BIT and Art.25 ILC both are applicable, it should 

find that Respondent’s situation did also not fulfill the conditions of Art.25 ILC. 

136 Art.25 (1)(a) and (2)(b) provides: 

“1.a. Necessity may not be invoked by a state as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of the 

State unless the act is the only way for the State to safeguard an essential 

interest against a grave and imminent peril;… 

2.b. In any event, Necessity may not be invoked … if the State has contributed 

to the situation of necessity”
185

 

137 The amendment of Art.4 LRE is not excused by necessity under Art.25 ILC for three 

reasons: Respondent is not in a state of necessity (3.2.1.), and even if it were necessary, 

Respondent contributed to this situation and, therefore, cannot be excused (3.2.2.). In any 

case, the measures implemented by Respondent were not the only way to safeguard the 

essential interest (3.2.3.). 

3.2.1.  RESPONDENT’S SITUATION IS NOT A GRAVE AND IMMINENT PERIL TO ESSENTIAL 

SECURITY INTERESTS  

138 Respondent’s situation is not a grave and imminent peril to essential security interests, 

therefore, Respondent is not in a state of necessity. Necessity under the ILC Articles must 

be understood restrictively.
186

 This follows from the negative formulation of Art.25 ILC: 

“Necessity may not be invoked…”
187

. Further, necessity must be an exceptional case to 

prevent abuse.
188

 Additionally, the historical reading of the necessity-defense implies 

“self-preservation”, which means to protect the existence of the concerned state.
189

 

Examples for such a situation may be war, natural catastrophes or even epidemics.
190

 

139 Therefore, the conditions of an imminent peril are very strict. Similar to the danger to 

essential security interests as shown above, as Ago stated in his Addendum to the eight 
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report on State responsibility, a state of necessity requires a grave danger to the political or 

economic survival or the survival of part of its population.
191

 Even in Argentina’s dire 

economic situation,
192

 some tribunals found that it did not qualify as state of necessity
193

. 

For the reasons cited above, if Argentina’s situation was not severe enough to amount to a 

state of necessity, then Respondent’s surely is not.
194

 Thus, Respondent cannot invoke 

necessity under Art.25 ILC because teacher strikes and exceeding borrow limits is not a 

grave and imminent peril to essential security interests. 

3.2.2. IN ANY CASE, RESPONDENT CANNOT INVOKE NECESSITY BECAUSE IT CONTRIBUTED TO 

ITS SITUATION 

140 Respondent cannot invoke necessity, as it contributed to its situation by continuing to 

grant licenses.
195

 After the technology changed, the BEA received 7000 applications for 

new licenses
196

—more than it could physically connect to the grid.
197

 To avoid its claimed 

necessity, Respondent could have rejected the majority of them. Instead, Respondent 

granted 6000 licenses.
198

 Insofar as Respondent was in a state of necessity, it contributed 

to it. This contribution precludes it from invoking Art.25(2)(b) ILC. 

3.2.3.  RESPONDENT’S MEASURES WERE NOT THE ONLY WAY TO SAFEGUARD THE ESSENTIAL 

INTEREST 

141 Even if the Tribunal finds that Respondent is in a state of necessity and did not contribute 

to it, Respondent’s measures were not “the only way to safeguard its essential security 

interest”
199

 as required by Art.25(1)(a) ILC. 

142  “The only way” means, that there were no other less intrusive but equally effective ways 

to achieve the stated goal equally effective. This includes less convenient alternatives.
200

 

Respondent’s measures were excessive, considering the availability of plenty alternative 

measures. 
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143 For example, Respondent could have stopped granting licenses to new solar projects when 

the new technology became available. Alternatively, Respondent could have changed the 

feed-in tariff only for projects constructed under the new technology. For Alfa and Beta, 

the new technology was not helpful as cannot be retrofitted facilities to use it.
201

 

Therefore, these projects do not profit from the cheaper technology thus the impact of the 

lower feed-in tariff is even worse. Even if a tariff change would have been the only way to 

safeguard essential security interests, Respondent could have reduced the tariff less than it 

did to achieve its goal. 

144 Hence, there are multiple less intrusive means to solve the situation, which are at least 

equally effective to achieve Respondent’s stated goal. Respondent’s measures were not 

“the only way” and, therefore, not excused by necessity under Art.25 ILC.  

145 In conclusion, Respondent is not exempted by Art.25 ILC. 

146 In conclusion, Respondent’s breach of FET is neither excused by Art.11 BIT, nor excused 

by Art.25 ILC. Respondent thus cannot invoke necessity to excuse its breach of FET. 

D. THE TRIBUNAL SHOULD ORDER SPECIFIC PERFORMANCE OR 

COMPENSATION TO REMEDY CLAIMANT’S LOSSES 

147 Respondent should compensate Claimant for the effects of its unexcused breaches of the 

FET standard. The Tribunal should either order Respondent to indemnify Claimant 

through specific performance (1.) or else through damages (2.). 

1. THE TRIBUNAL SHOULD ORDER SPECIFIC PERFORMANCE  

148 To erase Claimant’s losses, the Tribunal should order specific performance—for 

Respondent to perform its initial obligations. Specific performance restores the status quo 

ante, the situation existing before the unlawful act.
202

 To achieve this, the Tribunal should 

order Respondent to grant Alfa’s license, to repeal the amendment of Art.4 LRE, and to 

reinstate the 0.44€/kWh tariff. The Tribunal can order specific performance (1.1.), and 

should do so (1.2.). 
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1.1. THE TRIBUNAL CAN ORDER SPECIFIC PERFORMANCE UNDER THE COGITATIA-

BARANCASIA BIT 

149 Generally, international law allows specific performance (restitution) against states.
203

 

Since the Cogitatia-Barancasia BIT does not specify the remedies for a breach of the FET 

standard, the Tribunal should follow the generally available remedies. The ILC Articles 

not only allow restitution to undo the wrongful acts of states, but also rank restitution 

ahead of compensation.
204

 Many commentators and arbitral tribunals confirm this because 

specific performance is the most effective way to rectify unlawful acts.
205

  

150 The parties of the BIT can reduce the available remedies through explicitly expressing this 

in the BIT. This was done in the Free Trade Agreement between U.S. and Chile and 

Canada’s recent model BIT, which limit the tribunal’s power to order monetary damages: 

“Article 44: 

1. Where a Tribunal makes a final award against the disputing Party, the 

Tribunal may award, separately or in combination, only: 

(a) monetary damages and any applicable interest;…”
 206

 

151 However, Cogitatia and Barancasia did not limit the available remedies in their BIT. 

Absent such limitation, a tribunal can order specific performance.
207

 

152 Cases like Goetz v. Burundi confirm this point.
208

 In 1992, Burundi established a “free-

zone regime” allowing several companies formed in Burundi to obtain a certificate to 

benefit from a range of tax and customs exemptions. AFFIMET, a company formed under 

Burundian law, obtained such a certificate, but Burundi later withdrew it. The 

shareholders, including Goetz, took action against Burundi.
209

 The tribunal decided that 

Burundi must re-establish the situation that existed prior to Burundi’s breach: either 

through specific performance or by paying damages.
210
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153 Goetz proves two points: First, specific performance is available as primary remedy in 

international arbitration. Second, tribunals can order this remedy against states. In fact, 

most tribunals addressing specific performance agree that investment tribunals have the 

power to order it.
211

 When tribunals reject specific performance, the reason is not their 

lack of power, but the impossibility to order it in the particular case.
212

 

154 Additionally, the LCIA-Rules governing this procedure provide that tribunals may order 

specific performance.
213

 Thus, neither the BIT nor the LCIA-Rules restrict the Tribunal’s 

power and exclude specific performance.  

155 The Tribunal may note that specific performance is nonetheless infrequent in investment 

awards. This reflects the investors’ preferences, not the limits of the tribunals.
214

 

Investment cases typically deal with situations where the investment relationship has 

broken down and the investor wants to end its involvement in the host state.
215

 In contrast, 

Claimant wishes to continue operating its facilities in Barancasia.  

156 Consequently, specific performance is available in international law and the Tribunal has 

the power to order it.  

1.2. THE TRIBUNAL SHOULD ORDER SPECIFIC PERFORMANCE FOR EACH BREACH 

157 The Tribunal should order Respondent to grant a license for Alfa (1.2.1.) and to withdraw 

the amendment of Art.4 LRE and reinstate the 0.44€/kWh tariff (1.2.2.).  

1.2.1. THE TRIBUNAL SHOULD ORDER RESPONDENT TO GRANT A LICENSE FOR ALFA 

158 If the Tribunal finds that Respondent breached the BIT by not granting Alfa’s license, 

Claimant needs to obtain a license for this project to restore a lawful situation.  

159 Even cases that rejected specific performance support that it should be available here. In 

Al-Bahloul v. Tajikistan, the tribunal had to deal with a similar situation. The crux of the 

dispute was an agreement about oil and gas exploration. The tribunal held that Tajikistan 

breached its obligations by not granting exclusive licenses to the claimant.
216

 The claimant 
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asked the tribunal to order Tajikistan to issue these licenses. The tribunal found that 

specific performance should generally be available.
217

 However, the tribunal noted 

exceptional circumstances: the claimant had left Tajikistan nine years before the decision. 

Therefore, it denied Al-Bahloul’s request. Nevertheless, Al-Bahloul shows that investment 

tribunals have to power to order states to grant licenses.
218

  

160 In this case, Claimant is still investing in Barancasia and currently operating Alfa without 

the license. The Tribunal should order Respondent to comply with the LRE and the 

Regulation, and to issue Alfa’s license with a feed-in tariff of 0.44€/kWh.  

1.2.2. THE TRIBUNAL SHOULD ORDER RESPONDENT TO RESCIND THE AMENDMENT OF 

ARTICLE 4 LRE OR, AT LEAST, KEEP PAYING THE PRE-2013 FEED-IN TARIFF OF 

0.44€/KWH 

161 Respondent breached the FET standard through the amendment of Art.4 LRE. The 

Tribunal can restore a lawful situation with one of two possible orders: either that 

Respondent must rescind the amendment of Art.4 LRE (1.2.2.1.) or, at least, it must 

continue to pay the pre-2013 feed-in tariff of 0.44€/kWh (1.2.2.2.). 

1.2.2.1. THE TRIBUNAL CAN AND SHOULD ORDER RESPONDENT TO RESCIND THE 

AMENDMENT OF ARTICLE 4 LRE 

162 As stated, the ILC Articles authorize the Tribunal to order specific performance. 

Respondent might try to rely on Art.35 ILC or invoke concerns for its sovereignty. 

However, any such argument is bound to fail. 

163 First, the ILC Articles’ limitations to specific performance do not apply here. Art.35 ILC 

provides:  

“Article 35. Restitution 

A State responsible for an internationally wrongful act is under an obligation 

to make restitution, that is, to re-establish the situation which existed before 

the wrongful act was committed, provided and to the extent that restitution: 

(a) is not materially impossible; 

(b) does not involve a burden out of all proportion to the benefit deriving from 

restitution instead of compensation.” 
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164 Neither limitation of Art.35 ILC is present: the remedy is neither impossible nor a 

disproportional burden for Respondent. Respondent can repeal the amendment of Art.4 

LRE. The existence of legal or practical difficulties does not equate to impossibility.
219

 

165 Further, the remedy does not burden Respondent disproportionally compared to the 

benefit to Claimant. Respondent’s only burden is to change its law and pay the promised 

tariff—essentially the same amount it would pay in damages. In contrast, the benefit to 

Claimant is that it can continue operating its business. 

166 Second, Respondent cannot escape its responsibility by arguing that it may infringe its 

sovereignty. Respondent made an explicit commercial promise by guaranteeing the feed-

in tariff. It then broke this guarantee through the amendment of Art.4 LRE. Sovereignty 

does not allow the state to simply ignore its earlier promises.
220

 As Paulsson states, the 

meaning of sovereignty is not “I do what I want”.
221

 

167 In fact, sovereignty must be limited—particularly through the state’s own decisions.
222

 

Respondent freely decided to guarantee the feed-in tariff over 12 years. A well-established 

principle of international law is that a state can enter into commitments that will later bind 

it.
223

 Otherwise, if the state were not able to bind itself, it would not be able to engage in 

treaties and private contracts.  

168 Thus, the Tribunal should order Respondent to rescind the amendment of Art.4 LRE.  

1.2.2.2. IF RESPONDENT DOES NOT REPEAL THE AMENDMENT OF ARTICLE 4 LRE, IT MUST, 

AT LEAST, CONTINUE PAYING 0.44€/KWH TO CLAIMANT 

169 In the event that the Tribunal does not order the repeal of the amendment to Art.4 LRE, it 

should order Respondent to continue paying the fixed tariff of 0.44€/kWh for 12 years for 

all of Claimant’s licensed projects, including Alfa. Claimant relied on the fixed tariff for 

the promised period; to avoid further losses, Respondent should continue paying it. Even 

if concerns for Respondent’s sovereignty persuaded the Tribunal earlier, those concerns 

                                                 
219
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would not apply here. An order to pay the tariff is less intrusive since the state does not 

have to change its legal framework. 

1.3. ADDITIONALLY, THE TRIBUNAL SHOULD ORDER RESPONDENT TO PAY DAMAGES WHICH 

WILL NOT BE COVERED THROUGH SPECIFIC PERFORMANCE 

170 According to the general principle of reparation established by the PCIJ in the Chrozów 

Factory case, remedies should: 

“wipe out all the consequences of the illegal act and reestablish the situation 

which would, in al1 probability, have existed if that act had not been 

committed.”
224

 

171 Specific performance restores the situation existing before the breach. Thus, it will not 

address damages that occurred between the breaches (denial of Alfa’s license and change 

of tariff) and specific performance (issuance of award). Therefore, the Tribunal should 

order Respondent to pay damages for this period: 

 Respondent should pay 63,120€ for Alfa’s lost revenue, reflecting the present value of lost 

revenue from 2010 (denial of the license) – 2015 (expected issuance of award).
225

 

 Respondent should pay 44,496€ for Beta’s lost revenue, reflecting the present value of lost 

revenue from 2013 (change of tariff) – 2015 (expected issuance of award).
226

 

 Respondent should pay 444,163€ for the 12 projects, reflecting the present value of lost 

revenue from 2013 (change of tariff) – 2015 (expected issuance of award).
227

 

172 In conclusion, the Tribunal should order Respondent to perform its obligations and to pay 

damages totaling 551,779€. 

2. ALTERNATIVELY, THE TRIBUNAL SHOULD ORDER RESPONDENT TO PAY 2,437,217€ IN 

DAMAGES 

173 Should the Tribunal not grant specific performance (or if it is not enforceable), it should 

order Respondent to pay damages of 2,437,217€. This amount includes both past 
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damages
228

 and future damages. In calculating future damages, the Tribunal should follow 

the discounted cash flow (“DCF”) analysis employed by both parties’ experts. DCF 

analysis is “one of the most well accepted methods used for business valuations”
229

 and is 

popular among both financial analysts
230

 and tribunals
231

. The DCF method is essentially 

a two-step calculation: first, future revenues (or “cash flows”) are determined; second, 

their (discounted) present value is calculated.
232

 The second step accounts for the old 

adage, “a dollar today is worth more than a dollar tomorrow”.
233

 

174 The experts for both parties use the DCF method, which implies that both sides agree to 

its use. However, they disagree about the calculations.
234

 The Tribunal should follow 

Professor Kovič’s calculations for future values (2.1.) and the discount rate (2.2.). The 

Tribunal should also include interest reflecting the discount rate (2.3.). 

2.1. THE TRIBUNAL SHOULD ORDER COMPENSATION FOR FUTURE LOST PROFITS AS 

CALCULATED BY PROFESSOR KOVIČ 

175 According to Art.36 ILC, compensation covers all “financially assessable damage 

including loss profits insofar as it is established”. Claimant’s future profits are assessable 

as established by Professor Kovič, Claimant’s Expert and long-term Professor of 

Economics at the University of Cogitatia.
235

 His report and attached spreadsheets provide 

clear calculations of damages for each project.  

176 In assessing Professor Kovič’s calculations, the Tribunal should note that Claimant, unlike 

most businesses, has a fixed rate of return for its production: 0.44€/kWh.
236

 This 

simplifies all projections, which need one less variable and can rely on guaranteed rates of 

revenue. 

177 Nonetheless, Respondent may challenge future damages as too speculative. The Tribunal 

should first note that it is unreasonable of Respondent to challenge both specific 
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performance and future damages (2.1.1.). In any case, Professor Kovič’s calculations are 

correctly assessed regarding all projects: Alfa (2.1.2.), Beta (2.1.3.), the 12 follow-up 

projects (2.1.4.) and the future investments (2.1.5.).  

2.1.1. IT IS UNREASONABLE OF RESPONDENT TO CHALLENGE BOTH SPECIFIC PERFORMANCE 

AND FUTURE PROFITS 

178 Claimant primarily seeks specific performance. If Respondent would perform its 

obligations, Claimant could prove the profitability of its projects (and would bear the risk 

of failure).
237

 However, Respondent challenges this. In addition, Respondent also 

challenges Claimant’s future profits. These combined challenges result in the denial of 

Claimant’s profits in two ways: First, the denial of the opportunity to make profits and 

second, refusing to compensate for that denied opportunity. 

2.1.2. THE TRIBUNAL SHOULD ORDER RESPONDENT TO PAY DAMAGES FOR IMPROPERLY 

DENYING ALFA AN LRE LICENSE 

179 In the event that the Tribunal does not order Respondent to grant Claimant a license for 

Alfa, it should order Respondent to pay damages for denying the Alfa license. Professor 

Kovič establishes damages for Alfa in Annex 1(A) at 120,621€.
238

 

180 Professor Kovič’s calculations of lost revenue rely on Alfa’s initial operating capacity 

(12.1%), its demonstrated rate of improvement (2.2% per year), and its fixed revenue rate 

(0.44€/kWh).
239

 In challenging the calculations, Respondent’s expert, Ms. Priemo, notes 

only that Alfa’s initial, pre-2009 projections proved inaccurate; she then states that 

Professor Kovič “assumes the documented problems will go away quickly”.
240

 However, 

this is inaccurate. 

181 While Alfa suffered from start-up problems, those problems have been resolved.
241

 

Further, Professor Kovič uses Alfa’s demonstrated rate of improvement in capacity (2.2% 

per year).
242

 In contrast to Professor Kovič, Ms. Priemo offers no reasoning for the 

calculation of damages for Alfa. Thus, to correctly assess the appropriate compensation 
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for Alfa, Professor Kovič’s calculations have to be considered, since they are the only 

ones that are reproducible. These amount to 120,621€.
243

 

2.1.3. THE TRIBUNAL SHOULD ORDER RESPONDENT TO PAY DAMAGES CAUSED TO BETA BY 

THE REDUCTION OF THE FEED-IN TARIFF 

182 Neither Respondent nor Ms. Priemo challenge Claimant's calculation of damages for 

Beta.
244

 They only challenge the discount rate, which will be addressed later.
245

 Following 

the calculations of Professor Kovič, the damages amount to 123,261€.
246

 

2.1.4. TRIBUNAL SHOULD ORDER RESPONDENT TO PAY DAMAGES FOR THE 12 LICENSED 

PROJECTS 

183 In 2012, Respondent granted LRE licenses—guaranteeing a tariff of 0.44€/kWh—for 

Claimant’s 12 additional projects.
247

 Claimant began investing in these projects before the 

change in law.
248

 Likely believing that these projects will be profitable despite 

Respondent’s breach, Claimant continued to develop them.
249

 Respondent should pay 

damages for the lost profits from the reduced tariff (2.1.4.1.). Alternatively, Respondent 

should compensate Claimant’s wasted expenses (2.1.4.2.). 

2.1.4.1. RESPONDENT SHOULD PAY FOR THE 12 LICENSED PROJECTS’ LOST PROFITS  

184 The Tribunal should order Respondent to pay damages for lost profits caused by 

Respondent’s reduction of the fixed feed-in tariff. Claimant obtained licenses for 12 

additional projects at the 0.44€/kWh rate (before the BEA changed the tariff).
250

 Using 

that rate and the “normal” capacity rate (21%), Professor Kovič’s calculates the present 

value of lost revenue at 1,427,500€. 

185 Respondent’s own expert largely confirms this calculation. Her own research confirms 

“that the 21% capacity assumption is a normal capacity”.
251

 She also acknowledges 

Claimant’s success in renewable energy in its operation of Beta, which actually operates 
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above normal capacity (at 21.8%).
252

 While she “remain[s] concerned”
253

 about 

Professor Kovič’s accuracy, she offers no reasons that Claimant would fail to replicate its 

success in Beta and offers no alternative calculation. 

186 The Tribunal may be concerned that the projects have not yet begun operations. While this 

may be taken into consideration, it does not prevent compensation for lost profits. 

Tribunals accepted that lost profits are appropriate for new investments if the investor can 

prove their profitability.
254

 In Vivendi v. Argentina, the tribunal stated that a proven record 

of profitability with similar investments is adequate evidence.
255

  

187 While Vivendi could not sufficiently prove the profitability of its investments, Claimant 

can. None of Vivendi’s investments in Argentina had ever been profitable.
256

 In contrast to 

Vivendi, Claimant is an established business and successfully develops energy facilities 

for more than a decade. It has a demonstrated track record of profitability.
257

 Claimant’s 

facilities have predictable profits because the 12 projects have fixed revenues. 

Additionally they replicate already existing facilities that are already running and are 

successful. Thus, Claimant can prove the profitability of the 12 projects.  

188 Additionally, denying lost profits for new investments would leave the injured investor 

less than whole and would fail to achieve the Chrozów Factory-principle of full 

reparation, as John Y. Gotanda points out.
258

 The Tribunal should order Respondent to pay 

damages for lost profits that, according to Professor Kovič, amount to 1,427,500€.
259

 

2.1.4.2. IN THE EVENT THAT THE TRIBUNAL FINDS THAT LOST PROFITS ARE NOT CERTAIN 

ENOUGH, IT SHOULD ORDER RESPONDENT TO PAY FOR CLAIMANT’S WASTED 

EXPENSES  

189 In the event that the Tribunal should decide against compensation for future losses, 

Respondent should at least be ordered to compensate Claimant for its documented 
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expenses for these 12 prospects.
260

 In reliance on the guaranteed tariff,
261

 Claimant bought 

several properties (prime “solar power” land) and equipment.
262

 In the spreadsheets 

attached to the experts report, Professor Kovič documents these costs, including land 

(300,000€), delivered panels (301,950€), deposits on future panels (52,006€), and 

operating expenses (36,100€).
263

 These amount to a total of 690,056€.
264

 

2.1.5. RESPONDENT MUST PAY DAMAGES FOR PROJECTS CLAIMANT PLANNED TO DEVELOP 

IN THE FUTURE 

190 Claimant expected to bring additional projects of comparable size on line every two years 

during the 12-year period.
265

 This was a long-term goal Claimant wanted to achieve, as a 

local manager affirmed in his witness statement.
266

 Even though Claimant did not start the 

development of these projects so far, the plans and Claimant’s proven record of 

profitability
267

 are enough to prove Claimant’s intention. Concerning the technical design 

of these future projects, they should be comparable with the projects already on line. 

Since Claimant intends to simply replicate existing facilities, the future projects would 

most likely be profitable and obtain LRE licenses as well. Following Professor Kovič’s 

calculations, Respondent must pay 765,835€ for these losses.
268

  

191 In conclusion, Respondent should pay damages for all of Claimant’s projects and future 

investments totaling 2,437,217.00€. 

2.2. THE TRIBUNAL SHOULD CALCULATE DAMAGES AT A WEIGHTED AVERAGE COST OF 

CAPITAL OF 8% 

192 As shown above, both experts use the DCF method to calculate damages. In calculating 

DCF, the future revenue must be discounted at an appropriate discount rate.
269 

The two 

experts disagree which discount rate is appropriate. 
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193 According to Professor Kovič, the future revenue should be discounted at the Weighted 

Average Cost of Capital (“WACC”)—here 8%.
270

 WACC is the average rate of return a 

company expects to satisfy all its different investors.
271 

 

194 However, Respondent’s expert, Ms. Priemo, uses a different discount rate, Cost of Equity 

(“CoE”)—here 12%. CoE refers to the rate of return a shareholder expects on an equity 

investment—that is, the rate of return an investor could have earned if it invested the same 

amount of money with equal risk into different investment.
272

 In the case at hand and 

contrary to Ms. Priemo’s statement, WACC is the appropriate discount rate. 

195 First, the Tribunal should note that WACC is the most commonly used method by experts 

to discount future revenues.
273

 Not only finance experts, but also investment tribunals tend 

to use WACC as discount rate to calculate future profits.
274

 

196 Second, WACC takes into account that firms have a variety of sources for capital, each 

with different costs.
275

 It takes into account not only CoE, but also the cost of debt 

(“CoD”).
276

 CoD is the effective rate a company must pay to borrow money.
277

 Here, 

Claimant financed its projects not only with their own capital, but also with debt, which 

Respondent induced Claimant to borrow.
278

 In fact, Claimant is half financed by debt, so 

the proportion of debt and equity is 50/50.
279

 Ms. Priemo ignores this by only using CoE. 

197 The Tribunal may note one limitation of the WACC-method: it does not adjust for the 

possibility that the ratio of debt and equity might change over time. However, this 

limitation also applies to CoE. Changes in that ratio will affect shareholders expected rate 

of return on their investments, so the CoE will change.
 280
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198 Thus, the Tribunal should order Respondent to pay damages, not only for Alfa and Beta, 

but also for the 12 projects and future investments. The Tribunal should calculate 

damages, like Professor Kovič, at the WACC (8%). This totals to 2,437,217€.  

2.3. THE TRIBUNAL SHOULD INCLUDE INTEREST IN DAMAGES 

199 Finally, the Tribunal should add interest to the damages to fully compensate Claimant’s 

losses to fulfill the Chrozów-Factory-principle.
281

 The interest rate should reflect the 

discount rate.
282

 

200 In conclusion, Claimant primarily requests an order for specific performance. If granted, 

damages occur only for the period between the breach and specific performance (1.). 

Alternatively, if the Tribunal were to reject specific performance, the Tribunal should 

grant Claimant damages including future losses (2.). In any event, Claimant is entitled to 

reimbursement of expenses for the 12 projects (3.).  

    

1. Specific 

Performance 

2. Damages—profits 

for 12 projects 

3. Damages—expenses 

for 12 projects 

Alfa  €            63,120  

 €                             

120,621  

 €                            

120,621  

Beta  €            44,496  

 €                             

123,261  

 €                            

123,261  

12 

Projects 

Expenses  €                      -    

 €                                          

-    

 €                            

690,056  

Lost Profits  €          444,163  

 €                         

1,427,500   €                                  -    

Future Projects  €                      -    

 €                             

765,835  

 €                            

765,835  

Total:  €      551,779.00  

 €                    

2,437,217.00  

 €                   

1,699,773.00  
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E. PRAYER FOR RELIEF 

For all the reasons set out above, Claimant respectfully requests the Tribunal to find: 

a) that the BIT was not terminated 

b) that Respondent breached the BIT’s FET standard and the Umbrella Clause by: 

 rejecting Alfa’s license without legal justification 

 amending Art.4 LRE and reducing the fixed feed-in tariff 

c) that Respondent’s actions were not excused under Art.11 BIT and Art.25 ILC 

d) that Respondent should perform its initial obligations: 

 grant a license for Alfa 

 rescind the amendment of Art.4 LRE or, at least, continue paying 0.44€/kWh 

or, alternatively, pay damages totaling 2,437,217€ 

e) that Respondent should pay interest reflecting the discount rate  

 

Respectfully submitted on 19 September 2015 by 

   /s/   

Team Alias Golunsky 

 

 


